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PREFACE.
THESE

sketches of the

publislieil.

months, or more
to

have b(HMi
;

"Bench and Bar," now about

tlie

work of

to

be

autlior for the hxst twelve

every moment of leisure time having- been devoted

them.

The work was commenced
thought
in

tlie

my

at

the

suggestion of friends

who

long acquaintance with the administration of justice,

South Carolina, would enable me to accomplish such a task
younger jierson. Whether this belief was true or

better than a
not,

it

induced the author

to

make

knowledge and recollections are given

the attempt.

His personal

in the following pages.

He has sought information, from friends and acquaintances, of the
Judges and Lawyers whose lives are noticed in these volumes, by
many of whom it has been promptly, fully given. He is indebted
to the Honorable Alfred Huger, Charles Eraser, Esquire, Daniel
Ravenel, Esquire, William Henry Trescott, Esquire, James W.
Gray, Esquire, R. C. Gilchrist, Esquire, Mrs. Horlbeck and the late
General James Gadsden, for the sketches of Chancellor Hugh
Rutledge, John Julius Priugle,
Johnson, Judge Gilchrist,

John Seigling,

Jr.

(4,

'^I'imothy

Warren

Ford, Judge William

Cross, John S. Cogdell, and

These gentlemen were either unknown to the
was not as perfect as that of

author, or at most, his acquaintance

those alluded to above

;

hence he gladly availed himself of their

aid.

To Daniel Holbeck, Esquire, and many others in Charleston, he
is indebted for much information which enabled him to speak of the
great and good men of the Bar of Charleston, who practiced in
Mr. Horlbeck's generous and prompt
would not have been completed he is,

earlier days; indeed, without

assistance this labor of love

;

under obligations, which, regarded as a debt, never can
be cancelled, but which, as a free-will offering to the great cause
of preserving the names and the virtues of eminent men of past
therefore,

days he accepts, and cherishes the hope that they will be so
regarded by his fellow-citizens. To the elegant pen of his friend.

Judge King, he

indebted

is

for a

most delightful and complete

auto-biographical sketch, which has been assigned a place in the

work.

To Thomas E. Power,
Colonel

The
used

J.

is

indebted

for a sketcli of

materials furnished by friends and relatives he has freely

— sometimes

Gratia

of Clieraw, he

R. Sims.
adopting their words.

Bay and Mrs. Brooks

From

—he promptly

in regard to the father of the first

the ladies

— Miss

received information

and the husband of the

last.

In seeking for information, he received from an old friend,
in

eighty-third

his

year,

John D.

now

Witherspoon, Esquire, the

own sketch, and for those of James Erwin and
William Falconer, Esquires; for which he returns many thanks,
and expresses the hope that he will still longer be spared to honor
and bless his native State.
To Judge Porter, of Sydney, Alabama, he is under obligations
for much which graces with beauty, and felicity of description,
materials for his

many

He

of the sketches.

sensible of the imperfections of the

is

impossible

give

to

extended

biographies;

work, but
so,

too,

opinions and speeches could not be given at length.

may

be thought

men

full justice

has not been done

to

it

was

generally

He
many

fears

it

distin-

the effort has been made to give life-like descriptions
words as possible so too, even when his political opinions differed from those of the eminent men he was writing of, he
has scrupulously endeavored to avoid every appearance of detracting from their merits.
The object of the work has been to rescue the memory of tlie
good and great from oblivion, and to place their actions licl'ore
their young countrymen, as marks by the way-side for their jourIf he has succeeded in his labor of love he will be
ney of life.

guished

;

in as few

content, and

the head

;

if

—not

lie

tlie

has

failed,

be can only say

—

it

is

tbe fault of

heart.
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EARLY HISTORY
JUDICIARY OF SOUTH CAROLINA.

It would be instructive to look back carefully to the origin
and mutations of our judiciary system. But time will not
more than suffice to glance at the beginning, and to note

rapidly the changes.
it

was

called,

The Court

was confined

to

of

Law,

or General Court, as

Charleston, and the cases were

there to be tried before the Chief Justice

Edmund Bohnn

seems

and the Assistant

have been the first Chief
Justice, and to have died the year of his appointment. Nicholas
Trott was the Chief Justice in 1712
to him we are indebted

Judges.

to

—

Who were the
have no means of knowing.
the Library of the Court of Appeals, in Charleston,

for the first collection

of our statute laws.

Assistant Judges until 1736,

There

is

in

I

Grand Jury, by Chief Jusname and style
of the Court of General Sessions of the Peace, Oyer and Terminer, Assize and General Gaol Delivery, was established and
directed to be held in Charleston before the Chief Justice and
two Assistant Judges. Its jurisdiction was declared to be in

a beautifully written cbarge
tice Trott.

all

to the

In 1731, a Court of Record, by the

causes or matters, capital or criminal, arising within the
Previous to this, to wit: in 1725, county and pre-

province.

had been appointed, but they were superseded by
Bench and Common Pleas. In 1736, the
authority of the latter was extended to the whole State. These

cinct courts

a Court of King's

many
much oppression. Judge Brevard has well dewhen he said in his introduction of Brev. Dig.,

Courts, sitting only in Charlestown, were the parents of

abuses and
scribed

it,

X
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"great oppression and inconvenience was
living remote

and

from the seat of justice

;

by

felt

by the people

parties, witnesses

who

\vere obliged to attend the Court, and espeand prosecutors, who were often worn out by
'the law's delay,' insulted by 'the insolence of otfice,' and
ruined by costs and expenses, most unreasonably incurred
and cruelly exacted."

jurors,

cially

by

The

suitors

Regulation, an association of respectable planters, took

the matter in hands,
law.

The

districts

and

and enforced order by a system of Lynch

lash, applied to every disorderly inhabitant of the

above Charleston, corrected

in

some degree

the abuses,

system of 1769, whereby
be held at Orangeburg, Ninety-

finally obtained the Circuit Court

the Courts were directed to

Cheraw, Georgetown, Beaufort and Charleston.
This system was in force at the beginning of the Revolution,

Six,

and continued, with

slight

modifications, until

the Circuit

Court system of 1798-1799. Under it, the Revolutionary
Judges of 1776, William Henry Drayton, Chief Justice, John

Matthews, Thomas Bee and Henry Pendleton, took place. In
17SS, yEdanus Burke became one of their number; and in
Inter arma hgis silent, is an old
1799, Thomas Heyward.
axiom, which was fully verified in the contest from 1780 to
1783. In March, 1783, John Faucheraud Grimke was elected
a Judge.

County
Judge Pendleton was the mover
It
of the system, and the pensman of the County Court Act.
was, in the beginning and subsequent modification, too much
dependent upon ignorant and rough men for its enforcement.
That mistakes, prejudices and gross errors should have been
the result of this administration of justice in the County Court
was what ought to have been expected. A short period of
fourteen years was all which was permitted to its existence.
Judge Colcock told me that in '98 and '99, the members came
from all quarters charged with the errors and mal-adminisWilham
tration of their worships, the County Court Judges.
Falconer, Esq., of the House of Representatives, and William
Marshall, (late Chancellor Marshall,) of the Senate, were the
In 1785, to meet the necessities of the State, the

Court system was adopted.

JUDICIARV OF SOUTH CAROLINA,
leading spirits in the attack
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upon the County

and the eloquence of the

other,

Indeed, in most parts of the State,

is
it

was an

one,

intolerable nuisance.

commended Joseph Brown,

as one of the ablest

Judges before

Col,

tlie

not the subject of wonder.

Yet Judge Nott often

and

That

Courts,

the system perished under the withering sarcasm of

whom

of Chester,

he ever practiced,

Mayson, the President of the County Court at Newand impartial. The present

berry, was, generally, clear-headed

many
By the

Circuit Court system has been continued with
sive alterations

from '99

to the present day.

tution of '90, the Judges were required to

clusion of the Circuits in Columbia,

Charleston and hear

motions

for

meet

succesConsti-

at the

con-

and thence proceed

new

trials,

in

arrest

to

of

judgment, and such points of law as might be submitted to
them. This, as I understand from Judge Brevard's introduction, was part of the digest proposed by Pendleton, Burke
and Grimke, under the Act of 17S5, The Court thus established, was called the Constitutional Court, which remained
unchanged (with the exception that the Constitution in 1S16
was so altered as to allow the Legislature to fix the time and
places of the meeting of the Constitutional Court) until 1S24,

when

a separate Court of Appeals was established.

This reand the Circuit Court Law
Judges, after trying the mass meeting of all the Judges, for a
term or two, resumed the double duties of hearing and deciding first, and in the last resort.
The Court of Equity began with the Governor and Council,
Three Judges were afterwards clothed with the jurisdiction;
and finally, in 1S08, two additional Judges were appointed,
and a Court of Appeals in Equity was established. This
perished in 1S24, and the whole appellate jurisdiction in Law
and Equity was vested in the separate Court of Appeals. Two

mained

until

1S35,

when

it

fell,

Chancellors were charged with the Equity jurisdiction on
Circuit.
This in the great changes of '35-'36 underwent another revolution, and the Equity jurisdiction in the first and
last resort

was vested

in four

Judges, called Chancellors.

To

prevent difficulties once regarded as insurmountable in
the double appellate system, a Court of Errors in 1S36 was
established,

which provides

for

the

assemblage of

all

the

JUDICIARY OF SOUTH CAROLINA.
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Judges

in

Law

and Equity, on constitutional questions, on

questions where the Judges of either Courts are divided in
opinion, or where two Judges of either Courts require the cases
to

be further heard.

The

Hst of Chief Justices

vard, (vol.

Large,

is

and Judges pubUshed by Bre-

and copied by

1,)

Dr. Cooper, in the Statutes at

very imperfect.

Edmund Bohun
pointed in 1696

the

is

— died

first

Chief Justice on record

same

the

year.

There

that time to Nicholas Trott, " about the years 1712
I

have

in

my

— 1718."

work published
"The British Empire in

possession, in two volumes, a

London, with the

1741, at

in

— ap-

gap from

a

is

title,

America, containing the history of the discovery, settlement,
progress, and state of the British Colonies on the Continent
and Islands of America." It is anonymous, dedicated to
Jonathan Bleman, Esq., Attorney-General of Barbadoes.
In the chapter on Carolina, which corresponds with other
published accounts as

to

was Chief Justice

Trott

tions a serious riot

later

history,

I

find that Nicholas

as early as 1702.

The

writer

men-

having occurred against the authorities

of the Governor and Assembly, and quotes a " late Act,"

own words:
For Sir Nathaniel Johnson was made Governor in the
room of the said Moor. The said Governor Moor was preand Mr. Trott, another of the
sently made Attorney-General
using the author's
"

;

Chief abettors of the
Pleas,
It

who

riot,

the Chief Justice of the

Common

in this province is sole Judge.''

however, certain that Nicholas Trott was not Chief

is,

Justice during the

coUeclion

whole period

of autographs

Charleston, this

a

writ

to

1712, as

I

have

of attachment

12th day of October, 170S,"

in

my

dated " at

and "witness

our Chief Justice, Robert Gibbes, Esq.," signed with his name
"Robert Gibbes, C. J.," and sealed with his seal. Upon comparing

tlie

Gibbes,

signature and seal with those to the Acts of Robert

when Governor,

they are identical.

This document, relating to my ancestor, was kindly presented to me by the distinguished autograj)h collector, J, K.
Tefi't, Esq., of Savannah, and my correspondence with him
has enabled

me

to

add three other names

to

the

list

of the

JOHN BELTON

O

NEALL.
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Chief Justices of South Carolina, from his vahiable collec-

Robert Daniell was Judge in

tion.

signed

''

Robert Daniell,

J.,"

to a

1714, and

writ

which

his

name

have before
J.
the double
nothing on re1

—

me. The writ is sealed with the seal of the C.
cornucopia^ with the letters C. J. There is
cord in the Council Journals, in the Secretary of State's olllcc,
to show that Assistant Judges were appointed before 1725,
when Alexander Parris, John Fcnwick, and John Cawood
were elected; it is, therefore, probable he also was Chief Justice.

Thomas Hepworth was Recorder

of the City of Charles-

ton in 1723, as appears by an old record of the minutes of
that Corporation,
is

and was Chief Justice of the Province, as
I have with his signature, " T.

evident by a writ which

Hepworth, C. J.," dated 11th of INIay, 1726.
Mr. Tefl't has also a writ closing thus: "Witness, Charles
Hill,

Esq., our Chief Justice, at Charles City, the 12th Aug.,

Anno Dom.,
seal of the

1723," signed Charles Hill, and sealed witli the

Chief Justice.

In looking over the Council Journals from 1717, which are
the earliest records in the

name mentioned
lished

as

office, I find

Tiiomas Hepwortli's

Chief Justiae; but

it is

not in the pub-

list.

In the Council Journals there does not appear to have been
any appointment of Assistant Judges until 1725, when three
were elected by the Governor and Council Col. Alex. Parris,
Subsequently, in
Col. J. Fenwick, and John Cawood, Esq.
1727, Thomas Cooper and Daniel Green, were elected AssistIn 1725, William Blakeway was Judge of Adant Judges.
The four last names
miralty, and, in 1727, Benj. Whitaker.
are not in the list given by Dr. Cooper, copied l>oni Brevard.

—

—R.

JOIIX

IF. Gibbes,

M. D,

BELTON O'NEALL.

it may not be amiss that someknown of the author. He is the son of Hugh
O'Neall and Anne Kelly, his wife, both of whom were members of the Society of Friends, on Bush river, Newberry District,

As

a part of the introduction,

thing should be

JOHN BELTON O'NEALL.

XIV

South Carolina, and consequently he was, by his birth-right,
a member.

The

society there has, for nearly half a century?

been, from the diminution of
acting business

;

and he

is,

its

members, incapable of trans-

therefore,

still

one of them, although

he knows perfectly well, from his habits, pursuits and mode
of

life,

that he has forfeited his right to be called " « Friend-"

yet,

he confesses

and

in truth they are such.

to a great partiality for Friends,

His ancestry on both sides were

when

indeed

Irish, his paternal great-

grandfather belonging to the ancient house of O'Neall

of

His maternal grandfather,
Samuel Kelly, was of King's County, and his grandmother,
Hannah Belton, was of Queen's County, Ireland so that he
Shane's Castle, Antrim, Ireland.

;

may rank as a full-blooded Irish-American.
He was born on Wednesday, 10th of April,
a mile below Bobo's Mills, on

Bush

River.

1793, about half

At his earliest reand there his boy-

collection his father removed to the Mills,
hood was spent.
He began to go to school when he was five years old. A
young man, the son of a friend of his father's, boarded at his
house and went to " Master Howe," (as the teacher, James
Howe, was familiarly called,) about one mile and a half disHe took the child-like pupil with him, day by day,
tant.

him across the branches on his back. The first
shock of death which he ever experienced, was in the decease
of this young gentleman, Capt. Abraham Parkins, in October
carrying

He, (young O'Neal!,) learned rapidly, but his subsehim that he went to school at least two
His nerves were unstrung by an attack of
years too soon.
what was then called nervous fever, when he was about three
years old, and which had the effect to render his hand so unsteady, as to make him incapable of writing a good hand,
1802.

quent

life satisfies

although taught by the best teachers of penmanship with

whom
The
all

he was acquainted.
other children of his father were

remarkable

school

for talents.

whh him, and

is still alive,

and

is

His eldest

girls.

sister,

They were

Abigail,

went to
She

learned more rapidly than he did.

the

widow

of John Caldwell, Esq.

His

JOHN BELTON o'nEALL.

two next
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Rebecca and Hannah, have long been tenHis youngest sister, Sarah Ford
alive, and is a member of the Society of

sisters,

ants of the '-silent house."

O'Neal!,

is

still

Friends.
In IS04, a library society was organized at Newberry, of
which his father was a member. The books were selected
and bought in the City of Boston, by EHjah Hammond, the
This afforded to young O'Neall
father of Senator Hammond.
the opportunity of reading, a taste for which he had acquired
by Mr. Howe having permitted him to read, under his direcHe
tion, his books, of which he had a pretty good selection.
recollects to this day, with what avidity he read the first book
placed in his hands the " Pilgrim's Progress."

—

He

continued

ruptions, until

to

go

to

English schools, with slight

inter-

Occasionally he was employed as a

ISOS.

where he learned to abhor the
At the schools to which he went for the first
thirteen years of his school life, he learned to spell and read
well, and to write an indifferent hand, and came to understand
clerk

his father's store,

in

liquor

tratlic.

arithmetic perfectly.

He

acquired

great

facility

in

memorizing

promptly,

whatever was put in his hands. He committed to memory,
in an hour, the 9th Chap, of 2d Kings.
In May, 1S08, he be-

came

a pupil of the

of the Rev.

much

John

Newberry Academy, then under the care
He pushed his young pupil forward
By January he had him reading Virgil

Foster.

too rapidly.

at all understanding it, as he should have done.
In
January, 1809, Charles Strong, of the class of 1808, South Car-

without

olina College,

became

the preceptor in that year

Young O'Neall became a thorough Latin
ciently instructed in Greek
to

prepare

him

During

College.

for the
this

and

and the next.
and was suffi-

the branches of English,

all

Junior Class of the South Carolina

time he acquired the habit of extempo-

raneous speaking, by practicing

had got

scholar,

to

speak every night,

his lesson for the next day, before his uncle

mother, with

whom

he boarded

after

he

and grand-

at Springfield.

In the year 1810, his father was deprived of his reason, and
this

kept

him home from school

for

several

months,

to

JOHN BELTON O'NEALL.
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endeavor

to

close up, satisfactorily, his deranged mercantile

But all was in vain. Bankruptcy came down upon
him, and his creditors nearly crushed every hope by suing
him in his unfortunate insane condition, and forcing his

affairs.

immense

property to a sale at an

sacrifice.

Thus

his family

were turned out of doors, and had it not been for the kindness
of his father's bachelor brother, must have been left without
even a shelter for their heads.
In February, ISl 1, young O'Neall was allowed

to enter the

Junior Class of the South Carolina College. In December,
1812, he graduated with the second honor of that institution.

His diploma bears date 7th December, lS12,and is signed by
Jonathan Maxcy, S. T. D., Pra3ses. Thos. Park, Ling. Prof.;
B. R. Montgomery, D. D., Mor. Phil, and Log. Prof. Georgius
Blackburn, A. M., Matt, and Astron. Prof.; and by Henry
Middleton, Governor and President of the Board, and twenty;

;

two Trustees, only one of whom, John

The expenses

J.

Chappell,

is alive.

of his collegiate education were paid in part

by

and the balance out of his father's dilapidated estate
by one of his committee-men, and wliich was not allowed in
His father, (in 1S13,) recovered his reason, and
his accounts.
himself,

up the wrecks of his fortune, succeeded in being
reimburse Mr. Caldwell, such sums as he had expended

in gathering

able

to

on his son's education.
In 1813, for about six months, O'Neall taught in the NewAcademy. At the end of that time he devoted himself

berry

to the study of the law, in the office of John Caldwell, Esq.
At that thne Anderson Crenshaw, Esq., afterwards Judge Crenshaw, of Alabama, lived in the village; he gave O'Neall
free access to his library, and imparted to him much valu-

able instruction.

A debating society then existed at Newberry, to which the
young men, and many of the middle aged, belonged. A meeting was held every Saturday, and subjects debated with much
energy.

O'Neall

then

improved

his

habit of extempora-

neous speaking very much.
In August, 1813, O'Neall performed, at the muster of a demibrigade, in Frost's old

field, his first

military duty, as a

mem-

JOHN BELTON
ber of the artillery

McCreless

;

O NEALL.

company under
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command

the

of Capt.

the militia, under the orders of the Governor, wore

The company

to which he belonged were j)laced
That class was called into the State's service in March, 1814, and marched tor Camp Alstoii, four miles
below Pocotaligo, in Beautort District, where there was about
as much necessity for troops, as there would be, in time of
war, at Chalk Hill, near Columbia.
The first class were mustered into service under the command of Col. Starling Tucker, at Newberry, on the 1st, 2d and
3d days of March, by Maj. Thomas Wright, Brigade Major
of the then 2d, now 10th Brigade of Militia, and on the 4th,
commenced their march for Camp Alston. O'Xeall was appointed Judge Advocate for the command, but was allowed
to remain as part of the artillery company.
The line of march
was by the way of Lee's Ferry, fiord's, in Lexington, Pine
Log, on Edisto, the White Pond, in Barnwell, Barnwell Court

classified.

in the first class.

House, Burford's Bridge, across the Saltcatcher, thence across

many swamps

to

Pocotaligo,

and Camp Alston.

paign was inglorious, and closed about the
that

all

was

interesting, a narrative

is

1st

Tiie

of April.

given in the

life

camOf

of Soli-

citor Stark.

A

few weeks

admitted

atler his return

to the practice

home,

(in

^Lay, 1S14,) he was

of law and equity.

The circumstan-

and admission, are narrated in
the sketches of Judges Grimke, Nott and Brevard, and of John
ces attending his examination

He immediately

D. Witherspoon, Esq.

entered into partner-

ship with John Caldwell, Esq., (who was the Cashier of the

Branch Bank of the

and had removed to
Newberry, and from the
commencement, was honored with a large and lucrative
Columbia.)

State at Columbia,

He opened

his olfice at

practice.

In October of that year, a volunteer

company

of Artillery,

which he had served at Camp Alston,
and which had been disbanded,) was raised at Newberry, and
To this point in his life he always
he was elected captain.
refers as conferring more pleasure and pride than any other.
His first Equity speech was made at Laurens, before Chan(^in

the place of that in

b
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cellor DeSaiissiire, at the

Equity

District.

June Term of 1814,

for

Washington
was of

Tiie Chancellor's approving smile

him

and so was his friendship ever after.
at Union Court House, in October, 1814, in a malicious prosecution case; notice of which
was made in the sketch of James McKibben. When the case
was going on,.Judge Crenshaw, then a practicing lawyer, said
to the defendant, James Duncan, son of Alexander Duncan,
"you had better employ me, the young man who is about to
speak against you is not known to you." "Never mind,"
was the old man's reply; "cousin Josey (meaning Colonel
Joseph Gist) will fix them." But the old gentleman learned,
in the sequel, by a verdict of two hundred dollars, that "the
race was not always to the swift, nor the battle to the strong."
His first law speech at Laurens was, in November, 1814, in
defence of a poor fellow, for stealing a sheep, who was acquitted.
These were voluntary speeches, and led the way to
Young lawyers mistake
reputation and future employment.
great benefit to

His

first

much

then,

law speech was made

their

duty

to

themselves, in declining opportunities to

His early success at the Bar
he always attributed more to the favor of the people, and
the encouraging helping hand extended to him by the J^ench
and Bar, than any intrinsic merits which he possessed. For
he knows now, that his legal acquirements then were very
speak without

fee or reward.

slender.

In October, 1815, he had the misfortune to be visited with
an attack of fever; he, however, kept pace with the business
of his office, in the midst of successive and daily intermittent
At Court, by the blessing of God, he was able to
attacks.

maintain his usual stand

at the Bar.

At the October election of 181 fi, he was returned third, out
of four members of the House of Representatives, from NewTliis gave him tli(^ opportunity of being more
berry District.
generally known, and projjably furiliered his views of advancement; but if he had the privilege to live his life over,
he would not seek such a position so early in life. On the
2d De-iember, 1816, the degree of Master of Arts was conOn the 7th of
ferred on him by the South Carolina College.
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August,

in 1S17, lie

was

that of Colonel of the

He was

Militia.
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elected iVom the rank of Captain to
Eighth and Thirty-ninth Regiments of

and

enthusiastically fontl of the niiUtary,

soon raised his regiment

to a

proud position as

The

militia.

whole regiment were devotedly attached to their Colonel.
Like many other young men, his vanity was played upon
by professed friends, and he was presumptuous enough to
otier for Major-General against his commander and friend,
That he was defeated was exBrigadier-General Tucker.
The ollicers of his own regiment
actly what he deserved.
evinced their fidelity hy giving him an unanimous vote. This
consoled their young colonel in his defeat; and has ever since
been gratefully referred

to.

December Session

Assembly of

that

year, he voted for the increase of the Judges' salaries;

the

In the

of the General

consequence was, that at the elections of 1818 and 1820 he
was left at home. This period of rest from political pursuits,
he thinks, was of immense advantage to him; it made him
a

much

better

lawyer, and

increased his

and

reputation

business.

In 1816, he

was appointed by Governor Pickens one of

his

Aids, with the rank of Lieutenant-Colonel; this appointment
in consequence of his election as Colonel.
Li
December, 1817, ho was elected a Trustee of his Alma Mater,
the South Carolina College; and he has filled that office ever
since, with the exception of a year, from December, 1821, to
December, 1822. Thus, for iorty years, he has sedulously

he resigned,

watched over the

On

interests of that great institution.

the 25th of June, 1818, he

was married

to

Helen, eldest

daughter of Captain Sampson Pope and Sarali Strother, his
For forty-one years they have together
wife, of Edgefield.
toiled

through

death of

life,

all their

enjoying

much

of happiness, and, in the

children, drinking the cup of sorrow to

its

dregs.

In June, 1820, his grandmother,

her

will,

she devised

to

of that year, he removed,

adding

to

it

many

Hannah

him "Springfield;"

by
August

Kelly, died;

thither, in

and there he has resided ever since;

adjoining farms, and the mills on

Bush

River, just above the Forty-fifth line, Rail-road crossing.
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In 1S22, he was returned second to the

House of Represen-

General Assembly of South Carolina, and, by

tatives in the

successive biennial elections, he was returned in

IS24 and

In

1826.

1826, he was elected

1S24 and

Speaker of the

House of Representatives, without opposition. During the
four years in which he held that great office, there was only
a single appeal from his decisions, and in that his decision

No Reading

was sustained.

Clerk existed at his

lutions.

He had

first

term;

and

reso-

a wonderful facility in this respect.

His

the consequence was, that he read

all bills, reports,

was clear, his enunciation distinct; he read, with great
His quick
ease and rapidity any writing presented to him.
and ready eye, and a prompt understanding of the scope of

voice

the writer, constituted the whole secret of his art of reading

being able

to

make

out a word going before and another after

an obscure writing, enabled him to read the sentence.
A laughable incident between liim and his friend,
S.

Legare,

report

may

here be stated.

The

and the documents, had been

require the reading of the reports.

Chair, and placed in

it

})ractice to

Hugh

read every

so altered, as merely to

The Speaker had

his friend, Colonel Gregg,

left

the

while he

sought a short relaxation; returning, he found the House in a
warm discussion on rescinding the recent rule, and returning
At the instance of (Colonel Gregg, the
to the former practice.

Speaker resumed the Chair, and presented the question; and
the House, by a large vote, refused to rescind the rule.
When the vote was announced, H. L. Pinckney, Esq., asked,
a member might not still call for the reading of the documents? He was answered, " yes." In the course of a few
moments, a favorable report was read; and Mr. Legare called
The
for the reading of the documents, which was done.
In a few
Speaker, seeing his object, determined on his cure.
moments, a favorable report of the Committee on Pensions
was read. Mr. Legare rose, and said, " I claim the reading
The Speaker, in a mild and pleasant
of the documents."
manner, said, "will the gentleman come to the Chair, and
He
read for his own information and that of the House?"
if

could not resist the request.
vious reluctance.

A

He came

large auditory

to the

Chair with ob-

was present;

the gallery

JOHN BELTON O NEALL.

Fortunately lor the Speaker's purpose, the

Avas full of ladies.

was

petition

a long one, from

District, in a very

began his task
sentence,

scene

much:

which extended
iiis

dillicnlt

hand.

C'licster

Mr. Legare

veiy halting, hesitating manner; at every
be prompted.

to

the

Brushy Creek Fork,

cramped and

in a

had

lie

XXI

The members enjoyed

the

soon became a broad, loud laugh,

titter

to the galleries.

The

late

Judge Axson, widi

broad, laughter-loving Dutch face, placed himself right

under the Speaker's desk, and, every-now-cind-then, cried out,
"the gentleman don't read loud enough." After a long, protracted, and blundering reading, the petition was read through
;

one out of the nine accompanying affidavits was handed to
]Mr. Legare; with much ditliculty, he mastered the words,
"Before me, personally appeared, A. B.;" halting there, he
said

to

the Speaker, "it

is all

d

d nonsense,"

who

replied,

you are satisfied, tlie House is." He abandoned the reading; the House concurred in the report; and the Speaker,
after this reading-lesson of Mr. Legare's, as Judge Butler
facetiously termed it, was never asked to read any more
"if

documents.
In February, 1S23, he

was

elected Brigadier-General of the

Tenth Brigade, Fifth Division, of the South Carolina Militia;
and on the 20th of August, 1S25, he was elected and comIn that and
missioned Major-General of the Fifth Division.
the previous election for Brigadier General, the officers of the

Thirty-ninth Regiment gave him an unanimous vote.
election as Major-General,

he succeeded

In his

in rising over the

—

relative
a much older officer and a most
worthy man Brigadier-General Dawkins, of Union.
His
commission, as Major-General, is signed by his much-valued
friend, Governor Manning; and is, therefore, carefully pre-

head of a friend and

—

served.

In 1827, the appropriation of ten thousand dollars, for the
relief of
to

Mr. Randolph was made.

be favorable

to

The Speaker was known

the measure, tliough he did not vote.

In

who have always been remarkof money appropriated, as objec-

1S2S, the people of Newberry,

upon matters
members, did that which no other

able for seizing
tions to their

district

could

—
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have been persuaded to do, refused to return the Speaker;
and, of consequence, lost the honor of having that officer as
one of their representatives.
On the 20th of December, 1828, John BeUon O'Neall was
He immeelected and commissioned as an Associate Judge.
diately accepted the great trust; qualified,

He

duties.

and commenced,

the

in

Northern Circuit; but,
ously sick.

and entered on

its

rode the Southern, Western and Middle Circuits,

As soon

fall

of 1830, the Eastern,

at Chesterfield,

now

the

he was taken danger-

as he could ride, his friend, Dr. Smith,

on his accompanying him to his residence, at Society
Hill, which he did; this kind attention was rapidly restoring
him, when intelligence reached him, that two of his children
were dead, and a third at the point of time. He returned
rapidly home, and in a few days saw his eldest daughter die,
He did not resume his
a lovely child of ten years of age.
circuit; his friend. Judge Johnson, of the Court of Appeals,
held the Courts from Marion to the close.
On the first day of December, 1830, Judge O'Neall was
elected a Judge of the Court of Appeals, and entered immediWith Johnson and Harper, he encounately upoti its duties.
tered and performed the labors of the Court of Appeals
Herculean as they were until December, 1835. The extent
of them may be judged from a reference to 2 Bailey, 1 & 2
Hill, Bailey's Equity, 3 Rich., 1 & 2 Hill's Chancery Reports,
insisted

—

Richardson's Equity Cases.

The

State ex parte McCrady vs. Hunt, 2 Hill,
dominant party, that the Court of Appeals,
which had done more to give symmetry to the law, than had
ever been known before, was abolished, and Johnson and
Harper assigned to Equity and O'Neall to the Law. He has
ever since then given most of his attention and labors to the
Courts.
The fact is, he has neglected his own afll'airs, and

decision,

The

so displeased the

much

injured his

own

dent of the Court of
?Iis

In

May,

became

Presi-

estate, to serve the people.

1850, on the death of Judge Ricliardson, he

Law Appeals

and of the Court of Errors.

recorded labors from December, 1835, are to be seen in

3 Hill,

Dudley, Rice,

1

&

2

McMullen, Cheves,

1

&

2 Speer,
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1st,

2d, 3d, 4th, 5th, 6th, 7th, Sth, 9th, 10th,

and

2d, 3d, 4th,

1st,

and 5th

Uth, Richardson,

Sti:obhart.

In 1846, the degree of L.L.

1).

was conferred on him at
and was repeated a

College, District of Colnnibia,

Cohnnbia

(ew years since

at

Wake

Forest, Nortii Carolina.

was

elected President of the Greenville

and Colnmbia Rail-road.

Aided by an unfaltering devotion,

In

May,

1847, he

he succeeded

in carrying the enterprise successfully

forward

Anderson, and within eighteen miles of Greenville; when,
in May, 1853, he surrendered the work to other hands.
Afterwards, the work had to be carried forward by the individual credit of the president and his friend and endorser,

to

Colonel Simeon Fair.
directors,

were bound

When

dollars.

At
for

the great

different times, 1/iniself, and all the
more than one hundred thousand
freshet of 1852 broke down more

than thirty miles of the road, and

Wm.

Spencer 15rown, the

and energetic chief engineer, was drowned, there
devolved upon the president a work requiring sleepless vigilance and determined energy: that he was enabled to overcome all obstacles is cause of devout gratitude to God, which

talented

he has always acknowledged.

On

31st

December, 1832,

to

save a friend, he abandoned

the use of spirituous liquors, and in
the use of tobacco.
health,

and

his time of

ability to
life,

To

June following gave up

these two causes, he ascribes his

perform more labor than most men, at

can accomplish.

He

joined, soon after, the

District, where
membership now is, and of which he is president. He
became a teetotaller; and, in December, 1841, he was appointed President of ihe State Temperance Society, which

Head's Spring Temperance Society, Newberry

his

office

he

still

holds.

In 1849, he joined the Sons of

rance, Butler Division, No. 16, at Newberry.

W.

Tempe-

He was

elected

Grand Division of South Carolina, October,
1850; and in June, 1852, at the City of Richmond, Virginia,
he was elected and installed M. W. P. of the Sons of TempeHe attended, in 1853 and 1854,
rance, of North America.
the annual meetings at Chicago, Illinois, and St. John's, New
Brunswick. Then, he surrendered his office to his succesG.

P. of the
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sor,

Samuel L. Telby, of

the Judge and his wife
lovely

St.

lost,

In the spring of 1S34,

John's.

by the

scarlet fever,

two of

their

little girls.

In 1S37, he was elected President of the Newberry Baptist
Bil)le Society.

To

has annually been elected:

this office, he

much good

has been accomplished by this society, under his

direction.

He

is

now

the President of the Bible

Baptist State Convention

— of

which body

Convention) he was elected president

Board of the

(the Baptist State

in July, 1858,

and again

in 1859.

He was

Newberry

elected President of the

Society, in

tural

District Agricul-

1839, and has been annually elected ever

that society is known by
Newberry has reclaimed her wasted fields and
made more and better improvements in agriculture than any

The good accomplished by

since.

the fact, that

other district in the State.

The

society has, once or twice,

been on the verge of dissolution but the people of Newberry
know too well its importance to permit it to perish.
On the 5th of August, 1857, the crowning sorrow of their
;

lives

occurred

to the

Judge and

Then,

his wife.

their excel-

Sarah Strother Harrington, the wife of Dr. Harrington, their only surviving child, was taken from them by
They are consoled by the fact, that she was a Chrisdeath.
tian, and that she has left seven representatives, (four daughlent daughter,

ters

and three

sons,)

whom may God

assist their grand-parents,

women and

and

to

spare to comfort and

become good and

useful

men.

Judge O'Neall has written and labored much for his fellowmen. He has always believed where he could contribute
even a mite to knowledge, education, temperance, religion
and agriculture, it was his duty to make the eflbrt. He wrote,
in 1818, many articles on the increase of the Judges' salaries,
signed Cato; in 1S40, he wrote the Drunkard's LookingGlass;

and, afterwards, the "Wanderer," with

subsequent fugitive essays and

letters

in

the

many

other

Temperance

Advocate, the Newberry Rising Sun, the Greenville Patriot,
Greenville Patriot and Mountainer, and the Southern EnterHe wrote Reminiscences of the Revolution for the
prise.
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Southern Literary Register, Revolutionary Poetry for the

Orioii;

and a sketch of Joseph M. Jenkins for the MagnoHa. He
has dehvei'ed innnmerahle addresses on temperance, educaHe has permitted to he
tion, Sunday Schools, and rail-roads.
puhlished an oration on Public Educ-ation, delivered before
tlie Clarioso])hic Society, incorporate of the South Carolina
College; a Fourth-of-July oration, in 1S17; and another, on
the fourth of July, 1S27, on the death of Jeflerson; another,
on Education, before Erskinc College, at the commencement,
in

1S42; another on Female Education,

in 1849, at

Anderson,

Johnson Female Institute; another, on Public
Speaking, before Davidson College, in North Carolina, in
1S51. lie has published, this year, the "Annals of Newberry,"
and now is about to give Sketches of the Bench and Par of
before the

South Carolina.

He gave

Digest of the Negro

Law,

to the

in

has worked hard, and endeavored
ceeded,

f/ien,

people of South Carolina a

1S4S.
to

He

is

sensible that he

do good.

If he has suc-

every wish of his heart will be gratified; and he

will only add,

may

he be succeeded by others more,

more, useful than he has been.

much
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NICHOLAS TROTT.
In sjieaking of the Bench and Bar of South CaroHna,

name

of Nicholas Trott, L. L.

According
to this

to

I).,

ought not

to

tlie

be forgotten.

Ramsay, he was an EngHshman, who came

country about the end of the seventeenth century.

In

us he was Speaker of the House, and was then
on the side of the people, and against the proprietors. In 1703

1700 he

tells

he was one of

tlie

when he became

Counsellors, and thenceforward until 171S
too strong for " the Governor, Council, As-

sembly and people," he was in favor of the proprietors and
In
against the principles which he had maintained in 1700.
he was like the patriots of the present day, who
power and patronage of the general government
Such a
until they are themselves recipients of its favors.
state of things reminds me of the feelings expressed by a simple
minded German, A lottery was drawing in one of our little
villages; he swore it was one of the greatest pieces of rascality in the world; he was the owner of a ticket, and just as
liis denunciations were at their height, the prize of five hundred dollars was drawn against the number of his ticket,
"The fairest ting in the world, and I will whip anyone who
So of Trott's and the
says it is not," was his exclamation.
present day's politics interest rules and decides.
From 1712 to 1719 he was the Chief Justice. He was superseded by Richard Allen, who was followed by many others,
until "74, but until that time, when William Henry Drayton
was appointed, we know little beyond the names of the successive Chief Justices and their assistants.
Chief Justice Trott was, however, a lawyer who must be remembered his charges in 1718, and his collection of the statute law entitle his name to notice. In October, 1715, it seems

this respect

detest the

;

;

lie had twenty-four criminals on the calender for Charleston,
two of these were for blasphemy. These I presume arose
under the Act of 1709, P. L. 4, which subjected an offender
who was convicted of blasphemy to forfeiture of office. Ram-
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say

tells

us no such offence

subjected.

If,

is

now

brought into Court

that

;

punishment to which it is now
indeed, contempt followed, then it might an-

public contempt

the only

is

swer the purpose, but the blasphemer is now apt to be the
most popular man in his neighborhood. The law of 1703

But the shilling penalties of 6 and
might be enforced to great advantage in this State.
P. L. 89, 1 Bryce Dig. Tit. 24, Blasphemy, Profaneness, p. 87.
This Chief Justice was, however, like Lord Bacon, capable of
being seduced by patronage and money; he was charged, it
would seem, upon good grounds, with base and iniquitous pracwas, perhaps, too severe.
7th,

tices,

such as continuing cases from term

term, and for years,

to

sake of fees, giving advices and acting as Counsellor in

for the

cases depending in his

own

Court

;

but the proprietors refused

remove him. This led to the revolution of 1719, in which
Trott's power was broken down and that of the proprietors
to

forever atniihilated.

But even

after

that,

and

his

name

Ramsay

him

his great abilities gave

tells

extinct in Carolina.

is

unaided by power,

us,

He

great weight.

He

is

died in

only

1760,

known by

the unfortunate combinations of legal learning, talents

and

corruption.

We

append the Charge of Chief Justice Trott

Jury, delivered

at

town, in South Carolina, October

.30,

CHARGE TO GRAND

Gentlemen,

to

the

Grand

the Court of Vice-Admiralty, at Charles-

— We are here

171S.
JURF.

assembled

to

hold this Court of

Admiralty Sessions, and the duty of my office requires me to
give in charge to you the things that you are to enquire of and
to present,
III

a former Admiralty charge, by

duction

now
I

be brought before you

then shewed you,

the use of

way

of preface or intro-

the j)articular crime of piracy,

to

men, and

first,

is

which

will again

;

was given by God for
dominion and property, as

that the sea

su])jrct to

well as the land.
7\iid

then

I

remarked to you, the sovereignty
England over the British seas.

particularly

of the Kings of
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then proceeded, secondly, to
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shew you

that as

commerce

and navigation could not be managed without laws, so there
have been always particular laws for the better ordering and
regulating marine ali'airs; with an historical account of those
laws, and their origin.
Of all those matters I then spake largely and fully; and
shall not now trouble you with any farther repetition of
them.

now proceed, in the third place, to shew you
have been particular Courts and Judges appointed,
to whose jurisdiction maritime causes do belong; and that in
matters both civil and criminal.
And then I shall in jiarticular shew you the constitution
and jurisdiction of this Court of Admiralty Sessions.
And shall mention the crimes cognizable therein; and shall
jiarticularly enlarge upon the crime of piracy, that will now
But

I

shall

that there

be brought before you.

Time

will not permit

Magistrates, to

whose

me

to

speak of the several sorts of

jurisdiction maritime affairs do belong,

in the transmarine or foreign parts of the

world

:

Therefore

I

under this head, only to speak of the
laws of England by which the general jurisdiction in marine affairs, is by the king as supreme, as well by sea as land,
committed to the Lord High Admiral
who, besides his
power over tlie navy, and the government over the seamen,
shall confine myself,
;

;

civil and criminal in marine alfairs, which
Maritime Judges in the Court of Admiralty, the chief of which is known by the style of SuprenicC
Curia: Admiralitatis Angliae Judex within whose cognizance,
in right of the jurisdiction of the Admiralty by the sea laws,
and the laws and customs of the Admiralty of England, are
comprised all matters properly maritime, and pertaining to

hath a jurisdiction
are decided

by

his

;

navigation.

As

to the antiquity of the office of

Court of the Admiralty,

it

is

Lord Admiral, and the

sufficient to

remark, that the

now known

to us by the
Lord High Admiral, and the jurisdiction thereof,
hath been in the kingdom of England time out of mind.

thing

itself that signified that oflice,

style

of
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The

learned antiquary Sir Henry Spelman, in his Glossa-

rinm, and out of

him

Dr.

Godolphin gives us the catalogues
King Henry HI. Not but

of the Admirals from the reign of
that the office of

Admiral

is

more ancient

far

for the

;

same

learned antiquary saith, that he hath not in that catalogue
inserted Marthusius, that

PrincepsNautarum,

in

King Edgar's

time; nor those Tetrarchs of his navy; nor of those other

Commanders-in-Chief in sea affairs, constituted by his sucKings of England; but of such only as in the ordinary way luive been dignified with the said ofiice.
The Lord Coke in the first part of his Institutes, in honor
of the Admiralty of England, saith, "That the jurisdiction of
the Lord Admiral is very ancient, and long before the reign
of Edward HL as some have supposed, as may appear by the
laws of Oleron, (so called, for that they were made by King
Richard I, when he was there,) that there had been then an
Admiral time out of mind, and by many other ancient records in the reigns of Henry HI, Edward I, and Edward H, is
cessors,

most manifest."

But the learned Selden

in

his notes

upon Fortescne,

tells

an ancient manuscript De I'Oifice de I'Admiralty,
translated into Latin by one Tho. Rowghton, calling it De
Ofllcio Admiralitatis, there are constitutions often mentioned
touching the Admiralty of Henry I, Richard I, King John
us, that in

and Edward

I,

which shews

great antiquity

the

of that

Court.

And

mon
to

as to the jurisdiction of the Court of Admiralty, not to

upon the disputes between the

enter

lawyers concerning the same,

you

that

purposely

it

to

is

allowed even

])y

I

civilians
shall

now

and the comonly observe

made
Admi-

those statutes that were

restrain the jurisdiction of the Court of

ralty, that that Court ought to have cognizance of all things
done upon the main seas, or coasts of the sea. And of the
death of a man, and of maihem done in great ships, being
and hovering in the main stream of great rivers, only beneath

the bridge of the

And by
it is

same rivers nigh

the sea.

the preamble to the Statute of the 28 H.

VHI.

declared, that traitors, pirates, thieves, robbers, murderers.
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and confederates upon the sea, were tried before the Admiral,
or his Lieutenant or Commissary, after the course of the civil
law.

But, as

by the said preamble, that

appears further

was found inconvenient
Admiral

try

to

it

those ofienders before the

;

Theretbre by the said statute this Court of Admiralty Sessions was appointed, whereby such otfenders were to be tried
according

to the

course of the

were committed on land.
And now I shall proceed
in this Court.
ol

And

piracy that will

The crimes

common

to

if

their offences

speak of the crimes cognizable

particularly

come

law, as

I

shall enlarge

upon the crime

betbre you.

cognizable in this Court, and within the juris-

by the express words of the statute, are
murders and confederacies,
committed in or upon the sea, or in any other haven, river,
creek or place, where the Admiral or Admirals have or pre-

diction of the same,
all

treasons, felonies, robberies,

tend to have power, authority, or jurisdiction.

There being only
piracy, that will

only speak

ojie

come

to that:

of those crimes, viz

before you,

wherein

I

shall

I

:

robbery or

omit the

shall

shew you

rest,

and

the nature of

the offence and the heinousness thereof.

Now, as this is an offence that is destructive of all trade
and commerce between nation and nation so it is the interest of all Sovereign Princes to punish and suppress the
;

same.

And

the

King of England hath not oidy an Empire and

Sovereignty over the British sea, but also an undoubted juris-

and power, in concurrency with other Princes and
punishment of all piracies and robberies at sea,
the most remote parts of the world.

diction

States, for the
in

Xow

as to the nature of the olfence

committed upon the

sea,

and a

pirate

is

:

Piracy

is

a robbery

a sea thief

Indeed, the word Pirata, as it is derived from :rsif'«v, transire,
transeundo mare, was anciently taken in a good and honourable sense, and signified a Maritime Knight, and an Admiral

ii

or

Commander

at sea, as

appears by the several testimonies
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and records cited to that y)urpose by that learned antiquary
Sir Henry Spelman in his Glossarium.
And ont of him the
same sense of the word is remarked by Dr. Cowel, in his Interpreter; and by Blount in his Law Dictionary.
But afterwards tlie word was taken in an ill sense, and signified a
sea-rover or robber; either from the Greek word t^T^a, deceptio.
dolus, deceipt; or from the word c.-<p«v, transire, of their wandering up and down, and resting in no place, but coasting
hither and thither to do mischief.
And from this sense.
Of

^oKaMdav

xa.Tu.

sea-malfactors were called

xaxoupiioi,

r.-isaTai, pi-

rates.

Therefore a Pirate is thus defined by my Lord Coke: This
word pirate, saith he, in Latin Pirata, is derived from the
Greek word itsi^aT-t\g, which again is fetched from tcipSv, transeundo mare, of roving upon the sea; and therefore in English
a pirate is called a rover and robber upon the sea.
a,

Thus

the nature of the offence

definition of

As

it

Therefore a pirate

being evident
is

lawful for

is

the reason of

to

called Hostis

neither faith nor oath

they are

sufficiently set forth in the

Humani

needs

men.

to be kept.

Generis, with

And

in

our law

termed brutes and beasts of prey; and that it is
any one that takes them, if they cannot with safety

to

themselves bring them under some government

to

put them

And by

it

all

heinousness or wickedness of the offence,

to the

no aggravation,

whom

is

it.

to

be

tried,

to death.

the civil law

ships or vessels

;

any one may take from them their
Zouch, in his

so that excellent civilian, Dr.

book De Jure Nautico, saith, in detestation of piracy, besides
other punishments, it is enacted, that it may be lawful for
any one to take their ships.
And yet by tiie same civil laws, goods taken by piracy gain
not any property against the owners.
Thus in the Roman
Digests or Pandects of Justinian,

it

pirates or thieves, are nevertheless to

And

then

it

follows

:

He

that

is

is

said, persons taken

be esteemed as

taken by thieves,

therefore a servant of the thieves, neither

sary for him.

is

by

free.
is

not

Postliminy neces-
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Giotlus, in his hook Do Jure Belli ac
Those things which pirates and thieves have
taken from us, have no need of postliminy, because the law of
nations never granted to them a power to change the right of
therefore things taken by them, wheresoever they
property

And

the

learned

Paeis, saith,

;

arc found,

And

may

be claimed.

to the civil law are the haws of England,
which will not allow that a taking goods by piracy doth divest
the owners of their jiroperty, though sold at land, unless sold
in market overt.
Before the statute of the 25 E. Ill, piracy was holden to be
petit treason, and the olfence said to be done contra ligeantiir
sua5 debitum, for which the otfenders were to be drawn and
hanged; but since that statute the otfenders received judgment as lelons.
And by tiie said statute of 2S II. VIII, the otfenders are

agreeable

ousted of the clergy.

But still it remains a felony by the civil law; and therefore
though the aforesaid statute of 2S H. VIII, gives a trial by the
course of the

common

law. yet

it

alters not the

nature of the

and the indictment must mention the same to be
done super altum mare, upon the high sea, and must have
both the words felonice and piraticc and therefore a pardon
of all felonies doth not extend to this olfence, but the same
ought to l)e s})ecially named.
Thus having explained to you the nature of the offence and
the wickedness thereof, as being destructive of trade and commerce, I suppose I need not use any arguments to you, to
persuade you to a faithful discharge of yoiu" duty, in the
otlence;

;

bringing such oflenders

And

to

punishment.

indeed, the inhabitants of this province have of

late,

and damages, felt the evil of piracy, and the
mischiefs and insults done by pirates
when lately an infamous })iratc had so much assurance as to lie at our bar, in
sight of our town, and to seize and rille several of our ships
bound inward and outward.
And then had the confidence to send in Ids insolent demands for what he wanted, with threats of murdering our
to their

great cost

;
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people he had

Which was

And

oil

board him,

they were not comphed with.

if

putting the province under contribution.

the success he had in going off from our coast with im-

punity, encouraged another of those beasts of prey to

come

upon our coast and take our vessels.
And this very company, which will now be charged before
you with the crime of piracy, their ringleader, with many, if
not all of tiie company, were belonging to that crew, which
first insulted us.
And presuming npon their former success
and impunity, had the confidence to lie upon our coast to fit
their vessel, and to go on shore at their will and pleasure
designing, as we had just reason to suppose, that when all
things were fitted for their mischievous designs, to come again
to cruize before our bar, and take our vessels.
And therefore upon receiving these accounts, it was high
time for tiic government to fit out a force against the pirates
and to endeavor to suppress them, in order to support our
trade and commerce, which otherwise must have been inevi:

'•>

tably ruined.

And

being under such a necessity of liaving forces raised

for that purpose,

the zeal

we cannot

sufilciently

commend and honor

and bravery of those persons who

gallantly acted their parts

when

and
and so

so willingly

readily undertook that expedition against the pirates

;

they engaged them.

But it will not be fit for me to say any more upon that subject, by reason of the near relation I stand in to the Commander-in-Chief in that Expedition; and

who

is

known

to

you

all

have so well acted his part therein, that as it is not proper,
so he needs not my commendations.
But then I must not omit mentioning to you that in this
attack made upon those enemies of mankind, many of our
to

peoj)lc

lost

in the

their lives

king and country, and

man and murdering
And the
before you.

who

discharge of their duty to their
fi;U

by the hands of those inhunow be brought

criminals which will

blood of those murdered persons will cry

vengeance and justice against these ofienders.
And therefore I hope the consideration of doing justice

for

those persons

who were

to

killed in the service of their country,
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make you to use your diligence in bringing the criminals
punishment, without which the blood of those persons will
a great measure be required at our hands,

will
to

in

I

to you u|)on the hcinousness of the sin
which carries its own natural horror and

need not expatiate

of murder; a crime

guilt along with it; so that

it is

altogether needless for nu^ to

and the manifest injustice and evil of wiiicli is
So that
evident to all persons, even by the light of nature
there is no nation so barbarous, but by their universal practice
do consent to the equity and justice of that ancient law of God,
that, whoso sheddeth man's blood, by man shall his blood
aggravate

it;

:

be shed. Gen.

Indeed,

I

ix. 6.

freely grant, that the greatness of the crimes the

persons are charged with, should
in

your enquiry, and

to

make you

the

more

careful

avoid any error or mistake on both

extremes; that as you would not condemn the innocent, so

you do not acquit the guilty, always rememberwhat the wise man saith, that he that justifieth the

likewise that

ing

wicked, as well as he that coiidemneth the just, even both are
an abomination

to the

Lord.

Prov. xvii. 15.

See chap. xxiv.

verse 24.
I

have only

business
no,

is

this to add, that

you being a Grand Jury, your

not to try the prisoners, but to consider whether or

by the evidence, there

is

that probable proof of the persons

being guilty of the fact charged upon them, as that they ought
to

be put upon their

An

trial for

the same.

indictment found by you being virtually but a legal ac-

upon them.
though your finding the bill of

cusation, there being another jury to pass

But on the other
dictment

is

side,

in-

not conclusive to the prisoners, but that they will

trial, and be heard in their own defence belbre another
winch properly are said to try the prisoners, and pass
between the king and them upon their lives or deaths; nevertheless, you ought to be cautious and diligent in your enquiry, and not rashly and carelessly find a bill of indictment
against persons, and put them upon the hazard of a trial for a

have a

jury,

capital crime.

But

as to those indictments that will

now

be brought before
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you,

I

am

very well assured the proofs will be so clear and

have no reason to doubt the truth of the facts
charged therein; and then I shall not question your faithful
discharge of that great duty and trust the law hath reposed in
full,

that you'll

you, in bringing such criminals to justice.
Thus having sufficiently explained to you what

come

before you,

I

shall

now

dismiss you

to

is

likely to

your business.
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WILLIAM HENRY DRAYTON.
Henry Drayton

AVilliam

while liberty

is

witli wliich the

awakened

name

a

is

appreciated.

I

turn

not to be forgotten

to

with the delight

it

sleeper witnesses

the

Aurora of a

bright day.

He was

born in South Carolina,

at

Drayton Hall, on Ashley

River, in September, 1742; in 1753, at the early age of eleven

was

years, he

sent,

under the care of the

Charles Pinckney, in

company

late

Chief Justice

with his sons, Charles Cotes-

worth and Thomas Pinckney, to England. Under the direction of Mr. Pinckney, he pursued his education at Westmin-

London,

ster school, in

moved

to the

until the fall of 1761,

when he was

re-

University of Oxford; he matriculated in Baliol

same year, where he
remained for near three years. The call of his father brought
him home. His return did not induce him to abandon his
studies; he pursued a course of reading which made him
College on the 10th of October in the

acquainted with ancient and modern histories, the laws of
nations,
large

and the

estate

business as a

was such

rights

of his

own

country.

His

father's

saved him from the necessity of pursuing any

means

of living, but the activity of his

that he could not be satisfied without

mind

employment.

He, therefore, became a lawyer and a politician.
In 1764, he married Miss Golightly, a young lady of independent estate. By her, he had two children, a daughter and
a son, John, afterwards Governor Drayton.
The dispute between the colonies and the mother country
was in its embryo state; yet much was done and said, on
both sides, calculated to arouse the attention of a young and
ardent man.
He and Wragg, in 176.9, were opposed to the
associations

in the colonies, and wrote against them: this
brought out that indomitable friend of liberty, Christopher
Gadsden, and John McKenzie, on the other side. He went
to England, and republished there the pieces which he and

Wragg had

written.

He was

introduced at court, and for a
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time basked

On

in the smiles of royalty.

the 27th of Feb-

from the king, George

III., an
appointment of privy counsellor for the province of South
On his return home, he took his seat as a member
Carolina.

ruary,

1771,

he received

of the council on the 3d of April, 1772.

In the discharge of

was often in opposition to the
and judges, who were also privy counsellors:

the duties of his office, he

crown
and by

officers

his daily opposition, he caused

laws

to

be passed in

which would otherwise have been negative.
Hence he was viewed with jealousy, but his standing
and abilities were such, that his uncle, Lieut. Gov. Bull, was

favor of the colony,

fully justified in appointing

Mr. Drayton, on the 25th of Jan-

uary, 1774, an assistant judge in the place of Judge Murray,
deceased.

His independent and zealous discharge of duty created illon the part of the Chief Justice, Thomas Knox Gordon,

will

and such of the
Great Britain.

assistant judges as

He

wrote an

article,

had been sent over from
signed "Trueman," ad-

dressed to the deputies of North America assembled in the

High Court of Congress

at

"In this, he stated
drew up a bill of American

Philadelphia.

the grievances of America, and

It brought upon him an attack from the Chief Justice,
and one of the assistant judges in the council, and in consequence of it, he was suspended by the lieutenant governor on
He thus lost his place at the council
the 9th December, 1774.
board, and as an assistant judge. But he lost none of his
Indeed, he became more and more
influence in the Stale.
In tlie progress of events, and as the Revolution
popular.
progressed, the Council of Safety was originated in South
Carolina; in the year 1775, he was elected one of its members, and continued as such as long as the council existed.
He was the chairman of the committee of five members. He

rights."

was

elected a

member

of the Provincial Congress of South

which met in January, '75; in the course of that
year he became its president. In July, '75, the Council of
Safety appointed Chief Justice Drayton its president, and
Carolina,

William Tenent, commissioners to go into the interior parts
of the colony, and explain to the people the nature of the
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Great Britain and the American colonics.

This duty was performed in August and Septemher,
In March, '76, al'ter the tbrmation of a temporary constitution, Mr. Drayton was elected Chief .Justice and one of the

The government being

privy council.

organized,

tiic

courts

John Mathews, Thomas Bee,
and Henry Pendleton, associate judges, were opened, and Chief
Justice Drayton on the 23d of April, '76, delivered a charge in
which he declared that the King had abdicated the Government, which the people had rightfully reestablished, and that
he had no authority over the people of South Carolina, and
that they owed no obedience to him.*
On the loth of October,
1776, Chief Justice Drayton, attended by the associate judges,
consisting of the Chief Justice,

charged the grand jury of Charleston as

to

the rise of the

American empire and the duty the grand jury ought
for

aiding

its

establishment.

to

pursue

In October, '77, he delivered, in

the presence of the associate judges, another charge to the

grand jury, as

to the situation of the

public affairs of the United

and particularly as to the situation of Sonth Carolina.
His conclusion was in the following words: "In every station
that I have had the honor to fill, / have counselled the most
decisive measures; nor have I been sparing' of my personal
assistance in their execution.
The public service requires an
unwearied application, unabating vigor, and readiness to
make the greatest sacrifices. I trust that ive shall act as
men: and that posterity will have no just cause to reproach
States,

our conduct.'^
This was intended

to strike at the inertness which had followed the glorious repulse of the British at Fort Moultrie in
June, "76.
These various charges of the noble Chief Justice
had a great and powerful etfect in Sonth Carolina and in the
United States; they were also read to great purpose in Great

Britain.

On

the 20th

December, 1777, John Rutledge, the President
was then termed, by virtue of an
1776, as he was about being absent from

of South Carolina, as he

Act passed in
* Quere.

Is not that the

true notion?

Constitution convertible terms

?

Are not obedience and allegiance

to the
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Charleston for a time, and the Vice-President was also absent
invested the Chief Justice with the powers of President, dur-

ing his absence, and that of the Vice-President.

Early in

'78,

Chief Justice Drayton was elected a delegate

and in March he repaired to
Yorktown, Pennsylvania, where that body was in session.
He took an active part against the propositions of conciliation presented by Lord and General Howe, and Congress, by
their President, Henry Laurens, in the absence of any knowledge of a treaty of alliance between France and America,
to

the Continental Congress,

gave a decided negative to them.
Congress returned to Philadelphia and there resumed their
Either before or after their return, he was sent to
sessions.
visit Gen. Washington at Valley Forge, and on the 12th of
July, with Mr. Hancock and Mr. Duer, as a committee of
Congress, waited on the French Minister on board the French

which was anchored oif Chester, in the Delaware river,
were received with national honors, and returned in company
with the French Minister to the headquarters of Gen. Arnold,
in Philadelphia, where apartments had been provided for him.
He (Chief Justice Drayton) continued in constant discharge

frigate

of his arduous duties as a delegate to Congress, while his hours
at

an

home were devoted
which

illness,

glorious

life.

and elegant

No man

to

His son says,

"

— his virtues many — his
ever lived

made

among

first

the

talents

devoted

to his

country

and information

to

;

her

He was, indeed,
men who were in the Revolu-

for her greater sacrifices.

of those great

tionary Congress.

faults few."

who was more

no one ever presented greater
service, or

His sedentary

life caused
ended his useful and
his manners were gentlemanly

writing.

in September, '79,

—

JOHN RUTLEDGE.
John Rntledge ''claru))i et vencrabi/c /lomcny How can
who never saw nor heard the Carohna Orator, do jnstice
Still it nuist he attemined; I'or poor would he
to his memory!
the account of the Bench, and liar of South Carolina, if her
last and greatest Chief Jnstice did not occn[>y a )n-ominent
one,

chapter.

John Rutledge was the son of an Irish gentleman, of tiie
same name, a Physician, who married Miss Hexe, and thed
ill

ahout ten years after the hirth, in 1739, of their

first

son,

voung widow with the care of seven infant
children.
Never did a mother more faithtully train np her
children to excellence.
Three of her sons, John, Hugh, and
Edward, are enrolled in the imperishahle records of fame.
John, as was then usual, completed his education in England, entered as a student of the Temiile in London, ami in
due time became a barrister at law. In his 22d year, (17(il,)
he returned to Charleston, ami began the jiractice of the law,
in which he distanced all competitors.
His debut, Hke that
of Patrick Henry, in Virginia, was irresistible; it carried away
Judge and Jury, and gave liiin a reputation for eloquence,
which was not in liis lil'etime surpassed.
He was a member of tlie first Congress, which assembled
in New York', in 1765.
He was then only twenty-six years of
age, yet, even then, lie was the leader of tliat august body
and thenceforward he was among the boldest, and alilest of
his country's friends.
There are no means of speaking of
jNIr. Rutledge's course at the liar; the business of the whole

John, leaving

State, then

liis

done

at

Charleston, hardly equalled the business

of one of our District Courts at

memoir

tliis

day.

I

see

it

is

of Chief Justice Rutledge, that the largest

stated in a

number

of

judgments ever entered up in Cliarleston, in any one year before the Revolution, was three linndred and ninety.
How

when compared with the residt of a
and an extra term in Nov^, 1S42, and January,

meagre, that will appear,
single regular
Q
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1S43, at VVinnsboro', where nearly twelve hundred judgments
were given. It is true, in 1769, Charleston ceased to be the
only forum of business. Some new District Courts were then
created, and no doubt Mr. Rutledge's pre-eminent abilities
and acquirements had full employment in them; yet, no
douI)t, cases were few and far between, wortiiy of iiis unrivalled power.
In 1764, he was Attorney General, y^ro iem.
lie was a member of that first convention of the people of
South Carolina, called the Congress of 1774. This was the
beginning of organized resistance to the arbitrary acts of the
mother country. Rutledge had borne his part in arousing the
State, and well did he follow up the impressions already made
in the Provincial

Congress of 1774.

lie,

with his brother p]d-

ward, Henry JNIiddleton, Christopher Gadsden, and

Lynch, were appointed delegates
Philadelphia.

He

to the

defeated the attempt

Thomas

general Congress, in

to limit their

powers;

and when one in favor of such limitation asked, " what shall be
done witli the delegates if they betray their constituents, and
pledge the colony

to

a course inconsistent with the pul)lic

He answered

iuterest?''

with a flashing eye,

IIcDig them,

''•

Before such patriotic enthusiasm

h(ni<^ ihem!^''

opposition

shrank into insignificance.
He and his colleagues untrammelled met the general Congress, consisting of such men as George Washington, John

Adams, Samuel Chase, Samuel Adams, Roger Sherman, Richard Henry Lee, and Patrick Henry, and in that body, after
Patrick Henry and himself were heard, Samuel Chase said to
his colleague, "

men as us."
who was th(!
elofjKoicc

let

us go

home,

tliere

can be no use

After his r(4uni Patiick
greatest

man

"John Rutledge,

in that

for

such

Henry on being asked,

body

said, if

of South Carolina,

you speak of
is

the greatest

This was great praise, coming from the lips of Virginia's greatest Orator, and himself, perhaps, the most elo([uent

Orator."

man

of his day.

Rutledge and his

colleagues

went

for

the

boldest

and

strongest measures

recommended by

They were

on their return home, by the ProSouth Carolina, and were re-appointed

fully sustained,

vincial Congress of

the Congress of 1774.
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In the Congress of 1775, Rutledge fully concurred

delegates.

with John

Adams

in hokling, "that the

people were

tlie ^oiitrce

and original of all j)Owc)\'' aiul that therefore the people of
every colony ought to set np governments of their own and
in New Hampshire and South Carolina it was recommended
On the 2r)tli of March,
that this should be done immediately.
1776, this advice was carried into etfect in South Carolina, by
;

Rutledge was the
Chairman of the Committee who prepared it, and he was
elected the President of the new Government without opposiIn an extemporaneous address, in which this a|)])ropriate
tion.
sentence is found, 'V/.s I have ahraijs Ihoughl every i/ian''s best

adopting the Constitution of that year,

services

due to

liis

coutitrt/,

or danger, shall deter
the oliice.

subUme
his

life,

)i(>

me from

Let us pause

spectacle of this

for

fear of slander, of diJjicuUy,
mine,'"' he accepted

yielding
a

yonng

moment, and consider
patriot, in

tlie

the 37th year of

surrounded by the representatives of his native

State,

immensely greater power of the mother
country placing his hand on the Holy Evangelists of God,
and swearing, that as Presiilent, he would sustain the new
Government and "cause law, and justice, in mercy, to be
executed, and to the utmost of his power maintain and defend
the laws of God, the Protestant religion, and the liberties of
in

defiance of the

America."
native

Thus

State,

did the heroic Rutledge, followed by his

place himself and her in the

opposition to Great Britain,

had put

their

hands

to the

van of lawful

They had counted t!ie cost; they
plough and never did they look
;

back, until liberty triumphed andfrccdom was constitutionally
established.

Hitherto South Carolina had been iVee from invasion, but

was determined by Sir Henry Clinton and Commoto bring the war home to her.
On the 2Sth of
June, '76, was fought the great battle of Fort JMoultrie, in
which the heroic band, headed by Moultrie, and consisting of
such spirits as Motte, Marion, Horry and Jasper, repulsed tlie
British fleet, and Col. Thomson, with his rangers, jjosted on
the Eastern extremity of Sullivan's Island on a redoubt,
held Sir Henry Clinton in check and prevented him from

now

it

dore Parker
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Long Island and attacking tlie fort on the
The enemy made the attempt by marcliing

crossing over from

Western

down

side.

to tiie

high water
of

armed

edge of the

boats.

where

it

was

fordable, except at

The

flotilla

Thomson had only two cannon wliich
rangers, who had never fired agreatgun

Col.

were manned by his
before.

inlet,

they were flanked by a schooner and a

;

flotilla

advanced bravely

Thomson was usually
that the men could not

to the attack

;

but old

opened so well

Danger, as Col.

called,

directed a

be kept at their posts.

fire

General Lee advised the evacuation of the fort; but Rutledge
said to Moultrie, "you will not do so without an order from

me," adding,
write

''

I would sooner cut

ojf viy ri^ht

hand than

In the midst of the battle he sent off

one.''''

to the fort

hundred pounds of powder, and said to Moultrie "Honor
and victory, my good sir to you and our worthy countrymen
with you. Do not make too {xqq with your cannon." " Cool
and do ^nischief.^^ Moultrie, liis officers and men ivere cool,
and did jnischief. Their cannon at slow and deliberate intervals poured the iron messengers of death and destruction into
five

:

Sir Peter Parker's

Bunker

doomed

fleet.

No

battle,

was fought under such auspices.

Hill,

view of the

city of Charleston.

On

except that of
It

was

in full

every house top were

gathered, the anxious wives, mothers, daughters and sisters of
the garrison, who, under a summer's sun, and the broad sides

men of war, were slowly directing the missiles of
and deliverance against their invaders. Well may we
conceive the throbbing anxiety with which they listened to
the slow and deliberate cannonade from the fort, and with
what despair it was noticed that the flag was down, and then
of eight
liberty

with what rapture the appearance of the gallant Jasper, flag
in hand, as he mounted the ramparts and planted it there,
was hailed. It was a moment of trial and triumph never
equalled.

The sun sunk slowly beyond the Western horizon, while
now and then Moultrie spoke in thunder, and his iron

every

balls crashed

through the Commodore's ship. At length, after
humbled and defeated, the enemy's

eight hours of snff'ering,
fleet retired

beyond the range of the guns

at the fort,

and on
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the 31st of June, bore Sir Henry Clinton, Lord Cornwallis
and the invading army from the shores of CaroUna. Rntledge
has hardly ever received the honor which was due to him for
this affair.
His was the head to plan the defence and his the
heart to encourage the actors in maintaining it.
His speech
to them on the lourtli of July, when lie returned thanks for
their heroic conduct, was unrivalled eloquence, and none who
lieard
try.

it

On

could afterwards
this

fail in

their devotion to their

coun-

very day, and while he was speaking. Congress

declared the United States free, sovereign and independent.

This was as

it

The

should be!

2Sth of June was the proper

precursor of (he Declaration of Independence.
lina,

with her cannon and

rifles,

South Caro-

and behind her palmetto
blood had sealed that inde-

had tested the question and in
pendence which Congress nobly declared on the 4tli of July,
'76.
Let the two days, 2Sth of June and 4th of July, '76,
ever be commemorated as twin sisters, and always let the
names of John Rntledge and Thos, Jeftersoa be remembered

logs,

together.

For three succeeding years South Carolina was exempted
from invasion; indeed, with the exception of the war of a few
months with the Indians, she experienced none of the miseries

She reaped the benefits of peace,
In the meantime the legislature thought proper to change the Constitution, and accordingly enacted the Constitution of "7S, which met with the

of the revolutionary struggle.

while war was

all

around

her.

disapprobation of President Rntledge; but

to

give the oppor-

tunity to carry out the legislative will, he resigned his ollice

and Rawlins Lowndes was elected in his place, and approved
the Constitution of '78, which therefore went into etlect, and

was then and afterwards
Governor and Commander-in-Chief In 'lu the
State was threatened with invasion, and John Rntledge was,
by an almost unanimous voice, called to the head of the government. Although he was opposed to the Constitution, he
remembered what he had said on the 26th of March, '76,
that "every man's best services" were " due to his country,"
and accordingly he accepted the oliice of Governor, and set
the Chief Magistrate of the State
styled the

CHIEF JUSTICES.

23
aliout the

means

of defence.

The

from the

IJritish

forces in

Georgia.

compelled GeiKMal Mouhrie

On

the 12th of

May,

to

invasion by Provost

Prevost

at their

came
head,

slowly retreat on Charleston.

1779, the British troops appeared before

Two days l)efore the gallant Moultrie, with his
army, had taken refuge within tlie lines; the Governor
reached the city at the same time, and simultaneously with
Charleston.
little

the arrival

of the

came

British,

so inferior to that of the invading

capitulation

her defence the gallant

to

The American

Pulaski and his legionary corps.

forces

were

army, that proposals

for a

This was jirobably done

were made.

to

gain

For it was known that Lincoln, at the head of the
main army, was in pursuit of Prevost. It is sad to think tliat
a peace and the prosperity of three years had made the inhabitants tremblingly alive to the fears of an assault; the disgraceful proposition of " neutrality during the war," was submitted to the invader, and fortunately rejected, and thereupon
the garrison and citizens determined to defend themselves to
time.

night they stood to their arms, and as

the last extremity;

all

morning broke, the

joyful cry

enoiiij is i:;onc.^^

tui'ued

The

resounded along the

lines " the

intelligence of the approach of Lincoln

the hauglity invaders into the retreating

and pursued

eiKMuy.

For a

slioit

period the city

was

spared.

On

the 11th of

February, 1780, Sir Henry Clinton, with a powerful and well
appointed army landed within twenty-one miles of Charleston.

Lincoln and the (jovernor were

defence ofthecuty
inadequate.

The

;

the

men and means

at their posts for the

were, however, very

Legislature, then in session, resolved that

Charleston shouh]

])e

def(Mid(>d to the last extremity,

and

tlie

powers of absolute dictatorship were conferred on the Goveriinr and CduucII till ten dav^s atler th eir next session.

The

rcsolulJDn to defend

was unfortunat(\

(Charleston to the last extremity

had been yielded, as Philadelphia
had been, to the enemy, Lincoln and his army would have
been saved, and the wasting and desolation of the whole State

would have

l)(;en

l''or

if

it

prevented.

lea^ured, and on the 12th

J5nt, as

Mav,

1780,

was, the city was bcwas surrendered to the

it
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Before this sad event, the Governor and a part of

British.

Huger, and .lohn

his Council, to wit, Charles Pinckuey, Daniel

L. Gervais, were advised by Lincoln to leave the city, so that
the civil authority of the State might he preserved. His advice

fortunately

was followed, and Gov, Riitledge and

men named, on

of April

the I2th

left

the gentle-

They made

the city.

and afterwards to arrest the
Tlrey were compelled
to seek a refnge in North Carolina; and for near two yr^ars,
Gov. Rutledge accomjianied the armies, approaching to rescue
every

eflbrt to

the city,

relieve

progress of the invaders,

bitl

tit

vain.

South Carolina, or retreating from the British armies. In this
when South Carolina was overrun, he never

time of gloom,

Sumter,

despaired.
his

jNlarion,

Pickens, Williams,

To each

encouragements.

received

all

men

of these gallant

he at

various times gave the commissions of Brigadier Generals.

He
To

solicited aid

After

Gates.

aided

V^irginia,

Gates' unfortunate defeat, at

materially in

and Congress.
De Kalb and

knowledge

Gum Swamp,

he

He gave

to

re-organizing that army.

when he assumed

Greene,
his

from North Carolina,

these efforts are to be ascribed the armies of

atforded.

the

command,

all

which
and their

the aid

Both admired each other,
His first proclamation,

co-operation was therefore uniform.
it

seems, was issued tYoni the high

17SI.

About

this

hills of

Santee, 5th August,

time he issued the unfortunate order direct-

ing the wives and children of the loyalists

to

be sent

to

the

was the
means of killing many innocent women and children; and it
was still more unfortunate, as the excuse for the murders and
marauding of the Ijloody scout, in the fall of 17S1. But I
have no doubt he thought it was wise and just, and as a meaOn the
sure of retaliation it would be generally so regarded.
2Stli of September, 17S1, he issued a wiser and better proclamation it was issued uiuler the advice of that great and good

lines at Charleston.

I

call

partisan. Gen. ^Marion,

It

it

unfortunate, because

it

:

British

olfered i)ardon, free pardon, to all

who had borne,
service, who would,

the loyalists

themselves, and engage
the State.

to

or

were bearing, arms

witliin

serve six

in

the

thirty

days, surrender

months

in the militia of

In a few weeks hundreds of the misguided tories
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cnmo out from the Britisli lines, accepted tlie conditions, and
showed their sincerity by their bravery, whenever, under
Marion, they met

The time
to

their friends.

the Governor thought

surrender his great powers.

members

was atliand when he ought

lie

issued writs for an elec-

to convene at
Jacksonborough on the Sth of January, 11S2. The elections
were iield, and the Assembly convened at the time and place
mentioned. It would be gratifying, if we could look over (he
Legislature, and bid arise before us the mighty men who
composed it. But the wish is vain. We may be permitted,
however, to say, they were men who had borne the heat and
burden of the day, whose bodies were scarred by the bloody
\var through mHhcIi tiiey had passed, whose hearts had been
wrung by the l)utchery of parents, sons, brothers, relatives
and friends, and whose plantations were in ruins. From such
men vengeance was to be expected. To this feeling tlie Governor's message adverted, and recommended, though in very
cautious and merciful terms, the confiscation of the estates of
the loyalists who had adhered to the enemy in spite of his

tion

of

of the General

The

proclamation.

Asseml)ly,

Legislature unwisely yielded to this rec-

ommendation, and thus forced many valuable but mistaken
men to leave the state. Tradition reports that an elderly man,
tli(^

father of a galhiiit soldier of the r(>volution, said, on the

discussion of the Confiscation Act, that there

was

a voice in

his ears crying, "slay, slay, utterly slay the Amalekiles.''

He

was answered l)y a inemlx'r, that he too heard " a voice in his
ears, but it was lik'e unto the voice of a long eared animal."
Gen. MaiidU was iittcih' opposed to this measure; and on
that, or some other occasion, he declared, if /u's sirord was
shiincd irilh

I he

blood of ii cdplirc, or
to aecounl and

phnidcr, he was rench'

The
him of

hi.s

IkuuI soiled n-itk the

I'eturn fourfold.

Legislature, in their addresses to the (iovernor, assured
the perfeet eoulidcMice of the

their just appreejiitjon of his
to say, that

rectitude,

his

people in him, and of
It is due to him
was exercised with

past services.

dictatorship in general

and gave no just cause of complaint.
oflice was at an end, and by the constitution he

His term of
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stead, Gov.

Matthews,

at'ter

Gen. Gadsden had dechned the o(rice,was elected Governor.
Gov. Rntledge was not permitted to retire to private life;
he was elected a meniher of Congress, and

loolc

his scat in

body on the 2d May, 17S2. Here again he was actively
and fnlly em]^Ioycd; and here again l:c showed that he was
the orator, statesman and jiatriot.
that

On

the 14th of DeccmlxM-, 17S2, Charleston

was evacuated

by the British troops, and the American army took possession.
Gen. Green escorted Gov. Matthews, and the other civil officers, to the town liall.
From windows, balconies, even house
tops, the troojis were greeted with cheers, waving of handkerchiets, and cries of " God l^iess you, gentlemen you are wel;

come home

In this stirring scene, Rutledge

!"'

had once supposed,

present.

lie

was

still

at

was

not, as I

Philadcljihia,

laboring at the public oar, to guide in safety

the shattered

bark of the Coniederation

He remained

until about the

to

safe

moorings.

middle of June, 17S3, when Mr. Jacob Read
member from South Carolina, he return-

having appeared as a
ed home.

On the 21st of March, 17S4, he was elected with Richard
Hutson and John Alatthews, Chancellor of the State, and entered upon the duties of his ollice.
During his term as Chancellor he was elected a delegate to
the convention at Philadelphia, which resulted most happily
for the country, in bestowing upon it the Federal Constitution.
Ill framing that wonderful instrument, (I had almost said
inspired instrument,) Chancellor Rutledge largely participated.

Of
for

the

convention, assembled by the State of South Carolina

the ratification

of the Federal

Constitution, Chancellor

Rutledge was a member, and was the ablest advocate of the
ratification.

thanks

to the

was opposed by many good and true men, but
wisdom of a large majority it was ratified, and

It

fulfilled.
He said, "so
from thinking that the sun of this country was obscured
by the new Constitution, he did not doubt but that, whenever

John Rutledge's prediction has been
far

it

was adopted, the sun of this State, united with twelve other
would exhibit a meridian radiance astonishing to the

suns,

world."
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On

the

orgaiiizrrtion

Federal

of the

Government South

CaroHna, as she ought to have done, gave her electoral vote to
him as Vice-President. On the 24th September, 1789, Presito the Senate John Rntledge, as
an Associate Justice of the Supreme Court of the United
States.
I'he Senate unanimously confirmed the nomination.
His commission is dated 26th September, and placed him as
the senior associate, and next in rank to the Chief Justice.
He accepted this appointment, as appears by Gen. Washing-

dent Wasliington nominated

Edward Rntledge. 10 vol.
He resigned in 1791. Idem 164.
new organization of the Courts of

ton's letter of 23d Nov., 17S9, to

writings of Washington 51.

In February, 1791, at the

Law

and Equity, under the State Constitution of 1790, John
State, and was the
With his
last who ever filled that highest judicial office.
associates, Burke, Grimkc, Waties and Bay, lie laid the foundation of that noble common law temple wliich year after
Rntledge was elected Chief Justice of the

admiration of
then

to

be

our

all

sister

Eden

vs.

Legare,

man

commands

1

Bay

the

of the principles

Thus

in

174, the Chief Justice

a mulatto

account of the degradation
jected him.

Tinirod

in

it

was actionable per se^ on
which the words, if (rue, subThe Chief Justice was sustained by his l)rcthren.

ruled that to call a

So

Many

States.

were new, or of new application.

settled

the case of

now

upon, until

has been built

year

ney's case,

it

commodity.

i'6'.

Shoolbred,

was ruled

to

1

Bay

that a

324,

commonly

called Step-

sound price warrants a sound

Tiiis principle has

been the subject of praise, or

censure, as a man's taste led liim to be honest, or cunning.

My

belief

is,

that no principle in the

has done more

to

whole body of our law

elevate the character of our people above

the temptations of fraud tiuni (his very doctrine of sound

sound commodity. The ('bicf Justice's
Walch, alias Washir.gton, for fu-gery,
perhaps as good a specimen of his legal acumen

warranting

price

a

opinion in the State
1

Bay

120,

is

vs.

and reasoning as wc could have.

The Chief Justice enjoyed much

the wit

and

convivialities

of the country Courts; this was especially the case at NinetySix,

where

On one

Carries' wit ruled

and

rioted in wild luxuriance.

occasion, the onenins of Ninety-Six Court, he entered
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room an hour

than the usual time.

later

took his seat the Grand Jury presented

He

quietly said,

hand me

Clerk

'"jNIr.
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him

I'or

never 10 o''clock

On

till

I tun

late.

and
Crand

the presentment,"

running it into his pantaloons' pocket lie turned
Jury and said, ''Gentlemen, I would have you
// is

As he

being too

to

the

to

know

that

in Court.'''

was appointed Chief Justice of
by President Washington. He resigned his
Chief Justice of South Carolina, and accepted that

the 1st of July, 1795, he

the United States
office, as

of Chief Justice of the United States.

He

presided at the

August term of the Supreme Court. The Senate on the 15th
December, 1795, from party motives refused to confirm the
nomination, by the President, of John Rutledge as Chief
Justice.
But before this unjust, and indeed most unworthy
act, occurred, the Patriot and Statesman of the Revolution, the
Orator and accomplished Judge of South Carolina was incapable of understanding the malicious blow leveled at him.
About the 1st of December, on his way to hold the Circuit
Court of North Carolina, he was taken sick, and in a few days
that noble intellect, which had so long led and enlightened
his fellow men, was obscured, and never afterwards was
rehimed.

The balance

He

died in the

of his

life is

summer

Miss Elizabeth Grimke, by
daughters.

None now

numerous, and
son,

is

his

the sad blank of

of ISOO,

He was

whom

he had

survive, but

honored name,

want of reason.

married in 17G3,
five sons

their

to

and two

descendants are

in the person of his

grand-

in his native city.

In the hall of the

Supreme

Court, his bust

of the late Senator, A. P. Butler, to occupy

is,

its

by the

efforts

proper place,

with Jay, Elsworth, and Marshall.

The

character of

John Rutledge must be judged by the
He was a fascinating companion, one

sketch given of him.

of the most striking orators,

who

ever spoke in South Caro-

Union an honest man, a fearless patriot, a wise
statesman, and a pure, just, well-informed Judge.
Few men
have lived who were greater than John Rutledge, and few

lina, or in the

will ever live

;

who can

excel him.
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HENRY PENDLETON.
Judge Pendleton was a Virginian
CaroHna, whether before or

revohition, seems to be uncertain.

the Courts

ofLaw

;

after the

when he came

to

Sonth

conniiencenicnt of the

He was

elected a.Judge of

of South Carolina, 17th A])ril, 1776.

Chief

Matthews, Bee and Pendleton, were
elected from the 12th to the 17t!i of April, and therefore must
have acted together as the Judiciary of South Carolina, and
did duty together until 17S0, when warin reality visited South
Carolina, and tor a time overturned the authority of the State.
Judge Pendleton was, it seems, (tVom the information wiiich I
Justice Drayton, Justices

have fortunately derived iVom

Dr.

few noble survivors of

captured by some party of

British adherents.

'76,)

He was

Joseph Jolinson, one of the
tlie

afterwards exclianged and became

one of General Green'j aids; he bore the orders of his gallant
chief in the battle of

Entaw, and afterwards aided him

turning back the tide of war, and with

ebb from the wasted

soil

him

Avitnessed

its

in

final

of South Carolina.

evacuation of Charleston in

December, 17S2,
Judge Pendleton sheathed the sword and assumed the toga.
He was the aiuhor of the County Court Act, which was
passed 17th March, 17S5, P. L. SGG.
This Act is long, and
descends to very minute details whicii, as my venerable
friend says, were found to l)e '"'tiresome to all who were
obliged to liear and discuss it."
Yet that Act shews both the
ability and pains-taking carefulnoss of its eminent author.
The County Courts had an existence of only fifteen years,
and were generally denounced iVir their wortiilessness but I
have n(~» doubt such Courts were, [jcriiaps, better adapted to
After

the

;

any other system. They
prepared the people tor the stronger arm, greater j)owers and
the state of society then existing than

sterner behests of the Circuit Court system of '99.
If

we

could gather up

the

anecdotes attendant on the
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County Courts,

it

would make up

a

book

acts of mal-administration, but at the

of,

it is

true,

many

same time of many a

I will endeavor to state, briefly, two or three.
At Laurens the jail was a small log house, and being untenanted at the opening of the term of the County Court, tlieir

hearty laugh.

worships leased

it

to

a

German named

Sliute,

who

kept store

Newbrnry, but who attended with a part of his
Soon after the Court opened, a
stock for sale at Laurens.
fight occurred in tiiis yard, and the aggressor, Clem Davis, an
old revolutionary partisan, was dragged into Court; lie was
(without thought of the consequences on the part of their
at Springfield,

worships) ordered

The

to jail.

Sheriif promptly executed the order, thrust the pris-

oner, Clem, into the

Shute.

Clem,

and turned out the Dutch merchant,

jail,

who was

salesman, and began

never out of place, instantly turned

Dutchman's goods out of the
Poor Shute rushed into Court and cried out, "May
will sell all mine goots."
it please your vorships, dat man
The Sheriif was ordered to correct the error by bringing him
He was accordingly
into Court and restoring the goods.
lugged into Court and said to their worships, "what do you
want witli me now ? You had better take care, I'll have my
finger into one of your eyes, if you don't mind."
lie was
to sell the

window.

The Sheriif, in gathering up the
Dutchman's goods, found a plow mould and a lilankel in the
possession of an Irishman, McClurkin, to whom ("lem had
sold: he took llunn from him.
McClurkin went upon Clem
for the purchase money; instead of paying McClurkin, he
crammed him into a dirt oven in which there had been recent
baking, and which he denominated ''Piles gaol."
The Comity Court for ^\'inton, (now Barnwell) was held
b(>tween North and South I'Alisto Rivers.
Their worships
discharg(.'d as incorrigible.

often indulged too

a fat dog,

by them

When
their

much

called Larry,

in strong potations.

On one

occasion

was baked and served up, and eaten

as fine venison.

the Court

was ended, by the Circuit Court
it would be
best

worships determined that

vVct of '99
to

destroy
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their proceedings.

all

and

its

of 1S29,
of the

Barnwell,

men

They accordingly burnt

This was proved before

contents.
at
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l)y Col.

the Court Ilonsc

ni<',

in the S])ring

Tarleton Hrown, a fine specimen

of the Revolution.

17S5, an Act was passed for the appointment of three

In

Commissioners to form a complete and accurate digest of the
State Laws, with sindi additions, alterations and amendments "as they should see fit."' Justices Pendleton, Burke
and Grimke, were appointed.
In May, 17SS, the Convention of the People of South Carolina, to whom was submitted the Constitution of the United
States of American for ratitieation, assemhied in the hall of
Judge Pendleton was a
the Custom House, Charleston.

member

of that Convention.

ber him, a

tall,

likely

Dr.

Johnson snys: "I remem-

gentleman."

lie died in that year, shortly before the
gislature,

which

I

see

was

in

session in

meeting of the Le-

November.

What

part Pendleton bore in the preparation of the digest assigned to

him, liurkc and Grimke,

is

not

requisition of the Legislature

known. The
in

which was exjilained by Judge Burke
the Presidt'iit of the Senate.

The

survivors, on the

1783, submitted
in a letter

digest

was

a digest,

addressed

to

not adopted, but

many

of its recommendations, viz: the Circuit Court Act, the
Act of Distributions, were passed as separate Arts. The ])rovision of the Consfitution of South Carolina, 3d section, 10th
article, whereby the Court of Appeals, called afterwards the
Constitutional Court, was established, owes its origin to the
digest prepared by these eminent men.
On the 7th March, 17S9, Pendleton County was established
its name was, I have no doubt, in honor of Judge Pendleton,
who had died a short time before. This lact shews the high
stand which he had in public estimation.'''
Judge Burke, in the close of his letter to the Senate on the
digest, said
"I cannot i)ass without making a remark concerning our late associate Mr. Justice Pendleton, who is now
;

:

*

I

triet.

have

lately

and that the

been inCormed that Judge Pendleton lived in (Greenville Dishe occui)ied is still existing, and is situated (Ui or near

hoii^^e

Golden Grove Creek.
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no more.

The

Courts flowed,
motives.

zeal of that able magistrate in favor of Count}'I

If the

believe, from the most pure and honorable
measure hath fallen short of his expectations,

mind highly
and combined with honest intentions, are not always sufficient to exempt a human creature from being mis-

it

goes only to prove that the finest talents, a

cultivated

taken."

.EDAXUS lU'RKE.
^Edaniis Burke was an Irish man, educated
for a priest;
to

the

West

he, in the vicissitudes of

Indies, thence

to

at

St.

America,

at

tiie

Omer's

came
commence-

an Irishman's

Ufe,

ment of the Revolution, in which he volunteered to fight for
He was a major in the Revolutionary army, as I
have always understood. lie was elected a Judge of Soutli
Carolina in 177S,and served as such until the State was overrun by the British. The duties of his otlice being then suspended, he took a commission in th.e army, and when the
courts were re-established, he laid aside the military for the
civil office.
In 17S5, an Act was passed for the appointment
liberty.

of three commissioners to form a complete digest of the State
laws, with such additions, alterations and amendments as
fit.
Pendleton, Burke and Grimke were apPendleton died before the Report was made. In
•'89, the
survivors reported.
Judge Burke's letter to the
Senate, explaining the digest, is appended.*

they should sec
pointed.

Of him

as a

Judge and a man, there are more anecdotes
That he had a military turn is plain

than perhaps any other.

from his participation

in the duello, ^s

it

is

now

fancil\illy

accompanied Col. Burr to {\\<i field, as his
second, in an affair with John B. Church, Esq., and on that
occasion he was tlie cause of more laughter than blood.
Col.
Burr's pistol balls were purf)osely cast too small, so as to be
rammed home surrounded with chamois leather (as patches

called.

*Mr.

In '99, he

Justice Burke,

in

a letter addressed to the President of the Senate,

consequence of a resoluiion of that body cailiiitf for tlie di;rest, goes at iarye
an exphmation of the nature of the work, its plan and execution.
'this letter was ordered to he puldished
and amongst other ])eriin('nt
;

iti

into

nd

forcihle observations wliicii

it contains, are the following:
thus the laws o( this
country, on which depend the lives and properly of the people, now lie concealed

from their eyes, mingled

a confused chaos,

under a stupendous pile of old and
known, only to the law |)ruressors.
I will venture to aver, that there are but very few of our lawyers, thai have all
our laws, or can point out which of them are in force, or otherwise. The ablest
of them could not, in all cases, have separated the grain from the immense heap
of chair, without much time and labor in searching for it."

new law

rubbish, past

all

in

possibility of lieing
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a rifleman's understanding); to facilitate

ill

this,

grease

was

placed in the case, and Bnrke was accordingly so informed.

But

in his

home

hurry he forgot the

i^n^casc,

and undertook

to

ram

This he could not accomplish,
and wlien his attention was called to it by his principal, with
his characteristic Irish rashness, he replied: I forgot to grease
the ball and

leather.

is ready, don't keep him waiting
and Fit grease the 7iext.''
Ninety-Six when Matthew Love was

the leather; but yon see he

Jusi take a crack as

He was
tried

for

relatives

it is,

the judge at

sedition, acquitted, but taken

of those

from the bar by the
the Bloody

who had been butchered by

was a member, and hanged. When Love
Burke commanded the sheriff to suppress
more than my life or yours is worth," was

Scout, of which he

was thus
the

riot.

the reply.

taken,

"It

is

On

hearing

it,

he sprang from his

seat, called to

He was

his servant, "Kit, Kit, get the horses, Kit,"

the saddle, and stayed not his flight until he

soon in

was under the

roof of his countryman, Samuel Kelly, at Springfield, twentyfour miles from the scene of violence.
in his rapid ride.

him

He

dropped

liis

razors

Caleb Gilbert found and brought them

to

and in liis best
sounding Irish, said he was a proper honest fcllowr
The habit of Bench and Bar was to ride the circuit on
horseback.
Burke often indulged in fits of abstraction; on
such occasions his order to his servant was to ride as near to
him as possible. The boy usually fell back at some distance,
but generally in sight, and allowed the Judge to meditate as
at Springfield.

Burke,

in

his

delight,

^^

best pleased himself

Jogging along

in this

way on one

occa-

up too near to tiie horse which he
rode, and which happened to be an ill-natured brute, and the
consequence was the liorse kicked the negro on the leg, who
observing that it had not interrupted his master's study,
sprung off' liis horse, and picked up a stone and threw it at
the horse, wliich it unluckily missed, and took effect between
the Judge's shoulders; the instant the negro saw what he had
done, he fell in the road with his hands elapsed around his
leg, and crying out in apparent agony; as soon as the Judge
could straighten himself, he turned around, and said to the
sion, his servant pressed
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negro, "Stephen, child, what ails

prostrate

the leg, and almost broke

"he

now

just

my

broke

kicked

yon?"

now

master," was the reply, "3'onr horse jnst

"Lord,
me on

kicked

" Well, child," said the

it."

me between

the shoulders,

Jndge,

and almost

back, too."

On another

occasion,

called to the ferryman,

man was

rode up to the Sampit Ferry, and

lie

whom

he could see across the water;

and paid no attention to the oft
repeated calls.
In his own good time he crossed over, and
Burke, as might be expected, was in no gentle mood
he rebuked the ferryman in strong terms, who retorted by swearing if he did not mind his own business lie would whip him!
The boat no sooner touched the land, than stepping out,
Burke, who was an accomplished pugilist, laid olf his coat,
but the

on a

frolic,

;

and said

to the

ferryman, ''come out,

The

give you a beating."

Burke

out.

instantly

latter,

my

good fellow, and

thinking

it

knocked him down, and continued

apply the same remedy every time he rose, until
still,

and

fellow,

cried

enough.

Burke then

when any one comes

to

your

at last

said to him,

I'll

sprang

fine t\in,

to

he lay

"My

ferry again, be

good
up and

away. May be Judge Burke may come this way again."
that is, he wanted
In one of his rides, he became very dry
a dram; and on inquiry he was directed to a still house,

—

which he described
for

something

as

to drink.

"a long liouse on a brae." He asked
It was brought to him, as he said, in

a long tin cup, and on being asked, he said, he drank

up

— and "'fore God,"

he said,"l wanted

to

steal

it

all

everything

I saw the whole evening."
Hence, he sagely concluded that
any one who would drink irhiskt/ would steal.
The Judges' custom formerly was to enter and leave the
Court with their bands and gowns on.
Madame Van Rhyn,

a liighly respectable lady from
store

near the Court

Judges walked, pulled

House

in

Holland, kept a dry goods

Broad

olf their g(nvns,

street.

Thither the

and hung them up.

Judge Burke during the Court had left the evening before his
gown at Madame Van Rhyn's; being rather behind time,
and in a liurry, he did not wait to put on his gown, but
snatched down that which he supposed to be it, and hurried
to his seat, and attempted to put it on; the whole Bar were in
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titter at

;

he

mistake, and spoke out: "'lore God,

Rhyn's petticoat."
added ad libitutn.

So

much

I

last

at

am

for anecdotes,

in

discovered

liis

Madame Van

which might be

Notwithstanding: his Irish rolHcking character, Judge Burke

was a

pure, just Judge,

lie aided in kiying broad

the foundations of our jurisprudence.

tempt

for the

presumed

County

replied:

which

to

him

and whenever

a demurrer, he reversed

to sustain

On one

without argument.

speaking

(Courts,

Me had

in court

and deep

a great con-

tlieir

worships

the

judgment

occasion, a County Court lawyer,

about the strength of the low, he

tlie law ought to be like a wall, through
and bears could not break; but now it is so
that the foxes, the raccoons, and squirrels break

"I'rue,

the lions

rotten,

through."

Judge Burke, before '90, was often a member of Congress.
prevent him from thus mingling jiolitics and law, the
law of 17-S9 was passed, which prohihited a Judge, or any
other olTiccr, on pain of the forfeiture of ofiice, from leaving the

To

State without leave from the Governor,
part in the convention of

He took

a very active

South Carolina against the

ratifica-

was elected without
Congress, Judge Burke was

tion of the Federal Constitution; yet he

opposition the

first

senator in

the author of the celebrated attack on the Society of the Cincinnati,

and wiiich forced them

to

abandon many

provisions originally in their constitutions.

signed

Cassius,

with

the

motto:

"Sound

aristocratic

His essay was
the

trumpet

in

Zion,"

When

a

vacancy on the Ecpiity liemh was presented to
to resign and hecome a candidate

him. anil he was advised
for

it,

watf^r

'"Fore (iod," he said, "I
till

])lace as a

I

come

to

the clean."

will

wade

in

the

muddy

lie accoi'dingly retained

Couiinon l^aw .ludge, until

Ik^

was

his

elected in 1799

This ollice he retained until
March, 1802.
^to which Soci(^ty he
Ilis portrait hangs in Ilihernian Hall
made a handsome donation hy his will and on St. Patrick's
day, with Walter Goodman, he is always rememhered as one
a Judge of the Court of Etpiity.
his death,

which took place

.id

—

—

of the i)atrons.

;
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JOHN FAUCHERAUD

GRIMKfi.

Judge Grimkt-, the son of John Paul Grinikc, and Mary
Faucheraud his wile, was horn 16th Ueceniher, 1752. He
was educated, as is stated to me by his grand-son, at West]iresnme, hy this is meant, lie had there his
mhister.
I
nnmber ot
It seems, he was one of a
legal education.
young Americans, in London, who petitioned George HI.
against those measiu'es which infringed upon the rights of the
He
colonies, and which ultimately led to the Revolution.
returned

home abont

the breaking out of hostilities

the array as a lieutenant-colonel of artillery.
tainly

in

tlie

battle

of Stono

and the

seige

;

he

entered,

He was

cer-

of Charleston

what part he bore in either does not appear. It is probable
he was taken prisoner at the seige of Charleston. He was
married, probably, after the

daughter of

Thomas

war,

to

JNIiss

JNIary

Smith, the

Smith.

Judge of the Courts of Law 20th March,
and to the Constitution of 1790, there was
no inhibition on a Judge being a member of the Legislature.
Judge Grimke and the otlier Judges frequently were members.
He was the Speaker of the House of Representatives from
March, 1785, to March, 1786. The wisdom of the 1st Section
of the 3d Article of the Constitution of this Stale, which
prohibits a Judge from holding any other othce of profit or
trust under tliis State, the United States, or any other power,
Tlie knowledge and expeI have latterly been led to doubt.

He was

17S3:

rience

elected a

at this time,

the Judges

of

immense

would, in

many

service to the cause of legislation.

particulars,
I

be

of

can see no just

example of England is certainly decisively
For there some of the wisest slaUites were
framed by Judges, and among them have been found some
objection.

in favor of

Tlie

it.

of the ablest advocates of freedom.
In 1799, when Judge Burke was elected a Chancellor,
Judge Grimke became the Senior Associate, and thus virtually

the Chief Justice.

August, 1819.

He

died at

Long Branch, New

Jersey, 9th
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Judge Grimke, for some reason, became exceedingly unpopmany years before his death. This probably arose from

ular

which he acquired in the Revolutionary
army, and possibly from his residence at Belmont, in Union
District, and his refusal to mingle in tlie society around him.

the habit of stern rule,

So too

it is

possible that his assertion of

title

to

tlie

tract of

land lying on both sides of Tyger river, in Union District,

and to which he ultimately established his title in Grimke vs.
This had occasioned much
Brandon, 1 N. and McC. 356.
and angry previous litigation with persons connected with or
descended from Col. Brandon, of revolutionary memory. He
was involved in much, and very often, petty litigation. For
some reason he and Samnel Farrow, Esq., became inveterate
enemies. All these causes, and perhaps instances of liasty
action, arising more from the faults of others than himself, as
in the case of the Constables, at Newberry, reported by Sheriff
Long, for being temporarily absent from their posts, and
led to the
therefore committed (Fall term, 1807) by the Judge
attempt to impeach him, the result of which is stated below:
But I owe it to iiis memory to say, that I always found him
kind and courteous he probably sympathized with my youth,
poverty, and inexperience. When, in IS 14, I had just returned
from a tour of duty as a soldier, at Camp Alston, and after

—

;

being examined by three Judges at Columbia, who signed there
the fiat, was sent to Charleston and Camden, to obtain the
fiats of Justices Grimke, Colcock and Brevard, he most kindly
directed his son, the late
to

Thomas Smith Grimke,

examine me, signed the

from

me

a narrative of

which seenu'd
after

State

I

my

on

my

petition,

in his oHice,

and then drew

campaign, under Colonel Tucker,

him much amusement.

aflbrd

knew me, and

Well do
the

to

fiat,

He

ever

me

with almost parental kindness.
recollect the scene in 1811, which occurred in
treated

House, when

articles

of

impeachment were

pre-

'fhomas Hunt, Esq., was the
Cliriirm;iii of the Committee, and led the attack in a strong
It seems
hut courteous speech against the venerable Judge.

sented against him.

The

late

me that I can see him now, sitting in the lobby of the
House of Representatives, closely buttoned up in his blue

to

;
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coverod hat, over his thin grey

and leaning upon his staiT. Near him stood the tall,
majestic and eagle-eyed Daniel E, linger, who, after all who
had anght to say had spoken, took np the defence of the solAfter speaking in his usual bold, impetuous
dier and Judge.
and eloquent style, he paused and said, "Mr. Speaker, I have
not spoken more than half an hour for the honorable and
venerable gentleman before you without tiring, when he for
The vote was taken
us, without tiriug, fmti^ht seven years.''''
and the articles were not voted by a constitutional majority.
Judge Grimke Avas a stern, unbending Judge in a Court
House.
Eetbre him tiiere was no parleying about being
ready.
It was not then, as now, when a lawyer lias to be
politely sent for, and when after coming into Court, lie has to
indulge in a long talk with his client and witnesses before he
can say " I am ready." Those who were then taught know
well, that a watch was often laid down, on the circuit, and in
the Constitutional Court, and the Bar were told " you ///us/ £(0
on in Jive /nhiutes o/' i/ou musl go ojf^ This would now be
locks,

regarded as great tyranny; yet

and

their business,

to

be

In the spring of IS 15,

'•'

I

it

educated lawyers

eager, pro//ipt

first

to

know

and readyP

attended Edgefield Court.

The

My late friend, solicitor vStarke,
were enormous.
presented forty bills of indictment for every grade of offence
from assault and battery to murder. Thirty-nine were found

dockets

Many

true.

convictions followed.

One

of

tlie

Edgefield

it was no
"For," said he, " Starke holds and Grimke
Upon the issue docket, there were more than two

rowdies of that time looking on

at the scene,

swore

place tor him.
skins."

hundred

cases.

In the second week of the term, the late

General Glascock proposed
bar.

A

there were seven speeches to

and

dinner to the Judge and
and battery was to be tried
be made one for the plaintift'

to give a

civil action for assault

six for the defendant, (for at that

—

time the rule did not

It was well known
limits two speeches to a side.)
spoke as long as they could that the dinner could
not be ate.
It was therefore proposed and agreed that each
of the lawyers for the defendant should speak fifteen minutes

exist

that

which

if all
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by the Judge's

watcli.

each progressed

was accordingly laid down, and as
Judge said, your time is out,
Mr. Ikicon, who was closing for the

It

to the limit, the

and he ceased. At last,
defendant, and who was blessed with as fine an elocution as
I ever heard, had scarcely finished his exordium, when the
Judge said, " Mr. Bacon, your time is out," Mr, Bacon, instead
of yielding as good taste would have directed, said, " 1 claim
the right which every citizen has to be heard by his counsel."

"Very

A

well," said the Judge,

stout

man

have been

and

rose

said,

"we

"May

will leave
it

tired of their clash for tliis

it

to the

jury."

please your Honor,

hour."

we

This ended the

contest.
I

regard Judge

Grimke

as a

good Judge.

Most of the

decisions of his period were not written with the care which

now are, and hence it is ditficult to make selections. His
unwearied industry will be seen by referring to liis notes pre-

they

sented to the Library of the Court of Api)eals in Charleston,

by his matchless son, the
his

com])ilation

late

Thomas Smith Grimke, and by

of the Statute

Law,

called

Grimke's Justice of the Peace, and his

Law

Public Laws,
of Executors.

These works were invaluable when published, and to-day are
worthy of more attention than they receive.
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Judge Watics was born 14tli Felmiary, 1760, in Georgetown District. lie was descended tVcMn those good and pure
men, tlie Huguenots, who tied tVoni France in consequence of
After receiving a good
tlie revocation of the edict of Nantz.
grammar education at ho.iie, he was sent to the University of
Philadelphia; there he added much to his stock of knowThe war was about
ledge, and became a great tavorite.
bursting upon the country, and the military spirit seized upon
the young Carolinian, and in his IGtli year he was elected
captain of acomjiany of his tellow students, and his company
had tlie singular lionor to be reviewed by General Washington.
He was invited to accompany Commodore Gillon to
Europe, and accepted the invitation, but sailed in a difi'erent
thence he
vessel, and was captured and carried to England
passed to France, and made the accjuaintance of Dr. Franklin,
who aided him with means and imparted to him much of
that sage and wise character which afterwards so much disHe returned home between '79 and '80, and
tinguished him.
;

after the fall of Charleston, in May, 17S0, he joined General
Marion, and served with the rank of captain, under that accomplished partizaii otficer.
This entitles Mr. Waties to live in
the recollection of every Carolinian.
For each and all of

men whose

those brave

camps

battle cry

the State services

which never ought

saved the State, and high upon
to

be inscribed their names.

equal

burst

upon the sleeping

of the English andtlieir friends, the tories, rendered to

to this

lier

to

be forgotten.

Tlieij

glorious escutcheon ought

Captain Waties' health was not

arduous service, and

in

consequence of

it

he was

obliged to retire shortly before the close of the war.

When

peace came

to bless the

wasted

State,

Mr. Waties

was admitted to the bar 16th August, 17S5, and
great eminence in his profession.* He was elected

studied law,

soon rose
* His

to

and the entiies upon it are herewith iire.-eiited to the public
with the meinorandurii ofthe assent of Judges Burke. Hey ward and Griniiie, and
the order of Court as noted by the clerk, Wm. Mason.
petition
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Febrnaiy, 17S9, an Associate Judge, having thus, at

2(1

the early age of twenty-nine, attained to the highest legal

He

distinction.

resigned

and was elected a Judge of the

Court of Equity in December, ISll.

In this oIRce he re-

December, 1824, when he was assigned to the
Circuit as a Law Judge.
The duties, to escape which he had
resigned in 1811, he patiently and admirably encountered
and performed till his death, 22d June, 1828. Thus for thirtynine years he performed the great duties of a Judge. He was
a most patient Judge, yet on one occasion, at Sumpter, he lost
He had inhis patience.
It was the last day of the Court.

mained

until

vited friends to dine with

The

tant.

tried

lie

called,

last

case was a

him

at

his residence, ten miles dis-

summary

processs about a hog.

could not enjoy his dinner.

He had

ascertained the value of the hog, paid

the

If

plaintili"

him

for the

animal and adjourned the Court.
Judge Waties was one of those men who, in a quiet and
unobtrusive way, won upon the hearts of all men. He was a
most distinguished Judge; liel oved ///e r/i,--/// and sought to
do

right, independent of technical rules.
His opinion in the State vs. Lchre, 2d Treadway, 809.

1 Bay, 382; Ewing
Equity Reports, 417; and Carr. tvs. Porter, 2
McC. 60, note, are models of judicial eloquence. I knew
Judge Waties, and bear witness to his uniform mildness and

Zylstra

j'.y.

the Corporation of Charleston,

Smith, 3d

vs.

correctness as a Judge.

He

lived long in the service of the

and he deserved more, much more, than the State ever
bestowed.
His first Court was April, 1789. On that occasion lie delivered to the Grand Jurii-s of Beaufort, Orangeburg and Ninety-Six, the beautiful and impressive charge
which follows:
State,

Gen/ /emeu of I he (irand Jury

"Although

by many of you, yet as

may have been

fre-

and maybe well understood
they are among the most important

quently explained from this
th;it

:

the duties of a Clraiid Jury
scat,

you owe as citizens, they can never be too often repeated

or too fully impressed on

your minds.

If the very existence
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on the preservation, both of public and
and violence, iiow highly necessary

of society- depends

private rights, from injury
is it

for

you who are appointed

vindicate them, to be well

to

instructed in the nature of those

have

just taken

solemnly enjoins.

so

I

them as

largely into the consideration of

which the oath you

duties

siiall
tln^

not cnt('r as

extensiveness of

would admit of, but will only take notice
your more particular attention.

the subject

of such

parts as require

You have sworn, gentlemen, "diligently to enquire, and
make of all such things as shall l)e given
you in charge, or shall come to your knowledge." It is not,
true presentment

I

me

hope, necessary for

to

charge of this part of your oath.
of otlenders

tion

It is

it.

that the peace

strict

indeed so manifestly beneficial

is

to

need of any arguments

public, that you can have no

convinced of

and sat'ety
and scrupulous disThe discovery and convic-

remark-

of your district require of yon a

the
he

to

asocial duty which even every indi-

to the community, to promote the prosecution
and punishment of those who oltend against the laws. It is

vidual owes

also the interest

of every

good

citizen,

— because

his private

welfare and repose are most sensibly atfected by whatever
destructive of the public satety a)id happiness,
the chastisement of the guilty

have.

vidual

It^,

to

then,

it

is

is

the best security the innocent

watch over the laws, how much greater

more

is

because

both the duty and interest of every indi-

gation on you, gentlemen, to
sation

is

— and

whom

is

the oldi-

the office of public accu-

particularly assigned, to enquire diligently into

and to bring tlie offenders to trial.
Not that you are bound to hunt out every little trifling oflence
which human frailty may commit, tor public justice does
otiences ef every degree,

not

demand

this,

— but

—

wlien the tranquility of society has

been wantonly violated, or private rights been flagrantly
vaded,

it is

essentially necessary

great objects that such

ofl^ences

to

in-

the preservation of these

should be

strictly entpiired

and that those who have been guilty of them should be
conducted with certainty to the punishments which the laws
have ordained.
You are required " to present truly all such matters as shall

into,
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be given you in charge, or shall come to your knowledge."
By the former are meant all snch bills of indictment as may
to yon by the Attorney General
by the latter,
such public offences as arc not yet in a train of prosecution,

be given out
but which,
give

all

if

;

known

to

you, you are bound

the information

order that the parties

to })resent, and to
your power respecting them, in

in

may

be prosecuted.

referred, all public nuisances,

neglect of duty in those

the last
trusts,

may

be

and the

are entrusted with the adminis-

In judging, however, of these, you ought

tration of justice.
first to

who

To

abuses of public

be satisfied that the offence

is

criminal in so conside-

rable a degree as to merit the animadversion of the laws; for

be so

if it

trifling

under

all

slightly the public interest,

aggravations as to affect but

its

will be

it

regarded by the law as a

thing not worthy of complaint, agreeably to the
the law takes no concern in
the offence

you

is

If,

maxim

" that

on the other hand,

punishment,
your presentments, and men-

so foul or injurious as to deserve

will then take notice of

tion the

trifles."

names

of those

it

in

who

can support the charge by

evi-

dence.

But in the investigation of such offences, as shall come before
you ill the shape of indictments, all this caution will be made
unnecessary, by the judgment and legal knowledge of the Attorney-General, who will take care to give out to you only such
bills as charge specific crimes which are clearly defined by

As

the laws.

these, gentlemen, will be the principal subjects

of your enquiry,
I

I

When
evidence

a
in

bill

is

make some

will

hope may be found

observations on them which

useful.

preferred to you,

support of

it.

The law

you

are to

examine the

confines this to what

may

be offered only in behalf of the prosecution, because the finditig

an indictment concludes nothing against the party, but is
only in the nature of an encjuiry or accusation, which is after-

wards
out

to

tliis

be tried and determined before another juiy.

shame and expense
life

of a publit;

and caution does the law manifest in this respect!
and reputation of a citizen shall not be exposed

ness

With-

man can be brought into the
trial.
And how much tender-

previous accusation, no

'J'be

to the

!
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private attack of every malignant person

he shall not be

;

lia-

suddenly dragged to the bar to defend an ignominious chane, surprised and unprepared l)ut tiie grounds of any
accusation against him shall lirst undergo the dispassionate
and impartial enquiry of a grand jury, and his very country
mu.'jt attack him, before he can be obliged to answer to the

ble to be

;

ciiarge.

You

are not only, therefore, appointed to bring the

guilty to

trial,

but yon

may

also

be considered as a house of

them from the pursuits
calumny and revenge. Never can we too much regard an
institution which so admirably protects the quiet and happiness of every individual, while it secures the peace and wel-

refuge to the innocent, by sheltering
of

lare of society

You

will

no doubt, therefore, cautiously examine the

dence which

may

laudable zeal

to

be otfered

to

avenge public wrongs, you

the malevolent designs of those
to

evi-

you, and while actuated by a

who may

will

guard against

be wicked enough

seek the gratification of personal resentment under the

sanction of law, and

make

the

sacred

instrument of their private revenge.

ought

to

ment, as

hand

On

this

of justice the

account, you

be thoroughly persuaded of the truth of an indict-

to

and
to it
upon probable grounds

evidence goes, before you assent

far as the

ought not

send a person

to his trial

only and the mere presumption of criminality.
cases, nothing should

;

In doubtful

be presumed but innocence

should always be done until the contrary

is

;

proved.

and

this

It is

a

founded both in reason and humanity, and there is no
injury done to society by rejecting a bill for want of proof, for
the not finding it does not amount to an acqnittal,but another

rule

may

any time afterwards be preferred, when better
be had to substantiate the charge
whereas
the finding a bill upon probable evidence may sometimes be
subjecting an innocent man to unmerited disgrace, and be
made to answer the most o[)pressive purposes. In considerbill

evidence

at

—

may

ing, therefore,

such

(as often as

may

it

bills as

may come

before you,

let this

rule

apply) govern your determinations. ^Vhcn,

indeed, you recollect that you are sworn

'•'

to

present nothing

but the truth," you will indeed require something more than
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probability to support every charge, and will take care that

your own consciences are

satisfied as well as the

demands

of

public justice.

You

are further sworn, gentlemen, "to present nothing for

malice, lucre, or

will,

ill

love, favor, alFoction or

ment

is

and

this!

with strictness

!

1

nor

may

But

to leave

add,
trust

I

anything unpresented

for

Wliat an iurportant engage-

reward."

how

diilicultto perform

always

that the solemnity of the oath

you have taken, and your regard for the honor and interest of
your district, will determine you to execute it with firmness
and impartiality. A very little reflection must convince you
that you cannot more effectually serve your country than by
distributing justice to all men indifferently, and by making
the laws operate on all alike, without favor and without ill-

The

will.

impartial administration of justice

is

indeed the

corner-stone of political happiness, and on this depends the

only true and substantial enjoyment of

which belong

to

us as freemen.

all

It is this

characterizes a free government,

those advantages

which

so eminently

and distinguishes

it

from

every other; for where else are the rights of the poor equally

—

?
and where else can the
meanest man in the community say to the most powerful,
you cannot injure me with impunity? It is not, therefore,
without reason that the trial by jury has always been regard-

respected with those of the rich

human wisdom
men in

ed as the best which

curing the political equality of

wonder

that the

revolutions

ever contrived for sesociety.

Nor need we

people of England, throughout the various

and convulsions of their government, in times
every liberty they had was devoured by prerog-

when almost
ative,

should hold

arbitiary i)ower,

fast to this as

and

at this

their greatest barrier against

day rank

it

as the most transcend-

ent privilege they possess.

As
to

is

it

you

for

uncertain, gentlemen,

examination,

I

what

bills

shall not take

will be preferred

up your time unne-

cessarily in going into a general definition of crimes of whicii
it

is

ble,

not

known what may come

before you.

It is

not proba-

indeed, that you will be at any loss in this respect, for the

Attorney General (as

I

before remarked) will take care to
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to the ovideiiee whieh apand as you arc only to hear such
partial evidence, you will seldom have it in your jxiwer to
make those discriminations which are made by the construc-

frame the iiRlictmeuts agreeal)ly
pears

ill

support ot'tliem

;

law on hearini^ both sid(^s of a (juestion. It will oidy,
you to determine whether there is
a sutticient proof of guilt to justily you in sending the person
accused to another Jury, who are appointed to hear his defence, and before whom he must satisfactorily prove the cirtion of

therefore, be necessary for

may

by way of justification or
lull benefit ol any
favorable circumstances that may appear, and will also be
entitled to every advantage which can be derived from the
cumstances wliich he

excuse.

Upon

nicety or caution of

th(.>

allege

he will have the

this trial

law.

Wlien you have heard the evidence on any
should be of opinion that

"a

it

is

bills,

if

you

sulticient to support the charge,

If, on the contrary, the
you should have reason to be
dissatisfied with the credibility of the witnesses, you will then
After having thus decided on any
endorse on it "no bill."
bill, (in which it is ]:)roper to mention, at least twelve of you

you

will endorse

on

it

true bill."

facts alleged are not proved, or

must

agree,)

you

will deliver

it

into court.

These, gentlemen of the Grand Jury, are the principal duties
you are now met to discharge. Before, however, I conclude,
I

cannot forbear taking notice

to

you of some others which
which your country has

are closely connected with these,and
also a right to

demand

of you.

Tlie bringing to punishment those
laws,
ciety

is
;

who have

violated the

without doubt doing a most important service

but

to

to so-

render the occasions of punishing less frequent,

by reducing as much as possible the number of crimes, is a
more benevolent oilice, and is productive of a still greater
public benefit.

To

prevent crimes altogether

is

not to be ex-

human nature will not permit
number and degrees may be considerably less-

pected, for the imperfection of
it;

but their

ened by a strict attention to the morals of the people, and a
As Grand Jurors,
certain and regular execution of tlie laws.

and particularly as Magistrates, (which many of you
4

are,)

it

is
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to watch over the conduct of all around
your utmost endeavors in expelling from
the country those vices which lead to the commission of
Of tliese, there is none so prevalent, and perhaps
crimes.
none more pernicious to society, iluin that of idleness. This

incumbent on
you, and

is

yoii

to exert

indeed a fruitful source of crime, and the nurse of horse

thieves, robbers,

make men bad
of

life.

ness,

It

and

and almost every disorder which tends to
and to lead tliem into criminal courses

citizens,

should therefore be your concern

to take care that every

man

to

about you

banish idlelias a \'isible

and honest means of subsistence. This is in the power of
every one; for in no country upon earth can he find a greater
facility than in this, of employing himself in an advantageous
manner; there can be no excuse, therefore, for idleness. But,
gentlemen, as the cause of this and most other vices too often
originates in a total want of an early education, it is particularly incumbent on you to promote as much as possible the
establishment of schools, and the maintenance of places of
The improvement of the mind brings with
public worship.
it a knowledge of our various duties, and naturally excites an
emulation of being useful and respected. The imjiortance
also of religion in forming the manners of a people, and in
makimj them good citizens, is every where ieM and acknowledgcfl.

It is

indeed the best of

witbin their duty, and without
Christianity (says the great

the

common

auotlicr.

for

keeping

Let

and good Lord Hale)

is

a part of

is

attend

to

\'iL;ilantly

earix'stly

among you who

ticularly careful that the laws are

to

the execution of

recommend

to

you, and

are magistrates, to be parwv.vvx in the least relaxed.

W'beii tbe best I'egulations icmain without vigor, they
fre([uently a grievance

uncertain execution

number

to

it.

me, then,

especially to those;

tbe

men

others have no force.

and perhaps the most eliicacious means of

preventing crim(\s,
the laws.

guards
all

law; as such, then, you are further bound

afh'ance and support
])iit

all
it

;

for tfie

oftbem

become

hope of impunity, which the

naturally inspires, only increases

of offenders, and tends to the multiplication both

of crimes aud punishments.

It

is

the sentiment of an excel-
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lent writer, that crimes are

more

5l

effectually i)reveiite(l by

tiii>

punishment; and the triiih
of this must he evidcmt to every man of any observation or
rellection.
^[auy on their lirst outset in vice have been reclaimed by an early check and slight correction l)ut when
tlattered and emboldened by fret[uent imiuuiity, many more
have bpcn induced to commit still greater crimes, until at
length tliey have fallen a sacrifice to the laws, because they
were sutfered to despise them. A strict execution of the laws
certainty than

l)y

the severity of

-,

is

theretore performing the oillce of humanity.
I

hope, gentlemen,

I

shall

the subject of your duties,

not be thought digressing from

when

I

nxommend

these things to

your attention. Let it not be said that they are solely the
concern of those who are appointed to carry the laws into
execution, and to superintend the nrorals of the peo})le.
The
sliglitest

shew
State,

Government will
owing from every individual in the

consideration of the nature of our

that they are duties

and

that without the assistance of the people themselves

the laws will never be suilicient alone. to carry into ellect the

ends they ]iropose.

Formed by

the

own hands,
made venerable

people's

derived wholly from their authority, not yet

by age, and without any independent meaiis of enforcing
obedience and respect, how can such a Government have
strength, etticiency, or stability, unless every good citizen will
give his support, and will make the execution of the laws Jiis
own particular concern ? Tlie freedom of our Constitution may
indeed flourish in speculation, and we may boast of having
the peculiar power of governing ourselves, but we shall realize
only a small part of those advantages which we looked for
from the revolution, unless the spirit of the laws j)ossesses all
those who are charged with the execution of them, and unk-ss
public virtue (which is a love of the laws] lias at least a jiredominant influence in the community, IIa}ipy indeed would
that country be, where every man in it felt the obligations he
owed to it, and woidd voluntarily discharge them! IJut such
a perfect society has never yet existed, nor ever will.

Disor-

and mistaken self-interests will too often prevail
over the weaker influence of duty, and nothing but the force
derly passions

!
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of penal laws can efFectnally protect society from the wicked-

How

ness and pi-olligacy of bad men.

sary

therefore, for

is it,

give eliicacy to

them

all

])y

good citizens

their

indispensably necesto assist tiie laws,

and

example, their intluence, and

their authority
I

trust,

gentlemen, that your

own

sense of these duties

renders any admonition on the subject superfluous

me

to

recommend

to

you,

when you

biitallow

;

return to your respective

to endeavor to impress the same sense of them
around you, and to inculcate this important truth, that
the maintenance of our Government in its just vigor and
authority can alone secure our liberties, and make that inde-

neighborhoods,

on

all

pendence, which has cost so
to obtain,

South Carolina:
To the Honorable
Pleas of

The

many

lives

tJie

so

much

[iroperty

the

Judges of the Court of

Common

State aforesaid:

Petition of

Thomas Waties sheweth. That your

having constantly studied the

tioner,

and

a real benefit to ourselves and posterity.

Law

for four

peti-

years and

upwards, and during the greatest part of that time been
employed in the practical part, presumes tliat he is qualified
to act as

He

an Attorney.

therefore prays your

Honors

that he

may

be admitted

an Attorney of this lionorable Court.

And

he will ever pray, &c.

THOS. WATIES.
Charleston, 14th August, 1785.
I

certiiy the truth of the

above

petition.

JOHN
Messrs. .ludges liurke and

Hay ward

J.

PRINGLE.

agree to the prayer of

tiie petition.

Mr. .Tudgo Grimke also gives his assent thereto.

August Tkh.m,

The prayer of the within
named Thos. Waties sworn
1785.

petition granted,
in

open Court

1785.

and the within

tiiis

IGth August,

WM. MASON,

C. C. P.
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Judge Bay was l)(>rn at Havre de Grace, Maryland, about
He was iutcMided and studied for the ministry, but
an inijiediuieut iu his speech induced him to abandon
that purpose and devote himseit'to the law.
lie was an "orthodox Clnistiau :"• he ol'ten said he had not a tloulit from
•'Genesis to Revelations."'
''He was as profoundly veised in
the Bible (which he read daily when not devoted to business)
as in the law."'
"The law was his clement which he studied
in British times.'"
From Maryland he removed when young
to Pensacola, West Florida, where ho was lionored Ijy the
confidence of Sir Willi;un Duncan, who had the su[)ervision
of Florida.
The tradition is, he was the King's attorney in
1754.

that

province during the Revolutionary war.

sented by Chester, then
silver waiters

ft)r

Revolution, he

tlie

services rendered to him.

came

to

pre-

After or in the

Charleston, South Carohna.

10th of April, 1733, he tooiv and subscribed
giance, abjuraUon and fidelity to
as required

He was

Governor of Floridas, with two

On

the

"oath of allethe State of South Carolina,'"
tlie

by the Act 13th February, 1777, establishing an

oath of abjuration and allegiance,

February, 17S4, Judg(;

il^'.danus

On

1st stat. 135.

liurke gave

him

the 2Sth

a certificate

It seems tliat Judge Bay's father and grandwere Presbvterian ministers.

of citizenship.
t'ather

He was

married to his wife, "who was a young widow, in
Ramsay's house, Broad street, Charleston;" eight children
were the issue of that marriage. From the youngest. Miss
Gracia Bay, of Charleston, I have derived many particulars of
the excellent man and judge, her venerable lather.
He was elected an Associate Judge on the 17lh February,
1791.*
In December, 1S17, in conse(juence of his great age,
Dr.

*I append
as a relic of

lierewitli
tlie pa.st.

liis

It

conimissi.

wa-

mi.

rei-ui-ilc-il,

wlnV-h

I

have

as ap|ica]'.s

l,y

llioiiglit

wortli

Uic rcrords

of Charleston, Georgetown, Cheraw, Caiiuien, PincUney, and

prcservin2-

ul' tlio

courts

\\'a-liin:jic.n.

custom then, and even since, so far as my own knowledge e.\t(Mids. was il,,time a judge presided to read his commission and record it in ilic minnlcs.
also I annex his certilicate of citizeusliin.

Tlie
lii-.^i

So
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and mnnerous |)nl)lic services, he was exand apj^eal duty, and assigned to chamber
business.
In the discharge of this less burdensome duty, he
spent the evening of his hfe, wliich was closed on the 10th of
November, ISSS. For forty-seven years this venerable man
was a judue of South Carolina. Few of the profession now
remain who knew him. lie was our first reporter; he first
aided in bringing justice to al)idc by rule arising from preceiiifinnities,

liis

empted from

circuit

Before his reports,

dents.

was chaos

all

in

our legal world.

His two volumes are still of great value. He had pre))ared a
third, which I have no doubt would have been also of great
service, if it had been published, as it should have been.

Judge Bay was a good

common law

often mistaken, both

lawyer, as will be

Beyond

seeu by his reports and decisions.

on the circuit and

Court; but his pur[)oses were just.

in

all

doubt he was

the Constitutional

His respect for female

a woman was a
Such a mistake in lavor of the weak' and lovely never
He stuttered badly, and
soiled deeply the ermine of justice.
hence was the subject of many a hearty laugh at the bar.
So, too, his kindness was often played upon lor the same
purpose.
Before he left the circuit he became very deaf, and
this infirmity added to the otliers, made it ot'ten dillicult to

him

character often led

into error,

where

party.

get along.*

Many

haps pardoned
well

vs.

anecdotes might be stated.

Julicn, r('pm1(Hl in 2d Cons. Rep.

venerable judge was carried
intelligence of

tlie

two

alibi,

away

sisters,

daugliters and witnesses

an

I

maybe

per-

in narrating three or four. In the case of Cald-

of

by

Mill,])}). STG, the

captive by

tlu^

beauty and

Elizabeth and Matilda L]nnis,

tiie

])laintifr.

The defence was

which he characterized as"///e desperate

even/ drsjx-rale desperado

i)i

ejfort

of

the tcliolc conn^itnituj.'^

Newberry, on a wager that a horse,
end of a wagon t()nii;u(\ would within a given ime in
a foiir-horse wagon, liaul fiftv bushels of corn along a public
IiiLdiway, one mile, the owncM' ;iiding him by his own skill
In anotlier case tried at

at

the

*Tliis

l)(-^Tiii

nhoiit

I'CMie'ly i)roscril)ijd
iiiiiiliialiuii

hy

l"siri,

and

C(

pljysicjiMii.s

of poo.xe grease ponre

0<l
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and exertions
ligiited

he conld,

all

tlie

judge characterized

it

wager was won, and the dc-

as a prod'vj^ious feat of a

))i'o-

digious fine animal.

At Lanrens, he was called on
assault

and

The

hattery.

mitted alildavits siiowing that

The Judge was

sor.

to

man

sentence a

lor

an

prisoner pleaded guilty, and suhtin^

following

prosecutor was the aggresthe

exclaiming:

reading,

At last, the solicitor, Mr.
Saxon, who had the third-day lever and ague, which added

*'^

Well, well, that

much

to

not so bad.''

is

the vinegar of his disposition, rose to his feet, look-

"Why, may it please your
whole of the man's lip," making v\dth
"Did he?" exhis linger a semi-circle on his lower lip.
claimed the judge, throwing up his liands, "send iiim round

ing perfectly savage, and said:

Honor, he

to

bit olf the

me," and when he got him

fairly before

him, he

scathed the poor wretch, with his veiiemence.

he was a

fit

Tecumseh: "none but

associate for

Indian would be guilty of such a l)arbarity."

literally

H<; told

The

a

him

Creek

frightened

and the Judge, much as he hated biting,
could not liear tears, said to him in a subdued tone, " I will
Another bearing the same name
lay you in jail one month."
(Brown) was called up for senl(uice. lie had hit off a man's
The judge, looking at him with perfect scorn, said to
ear.
him: "I will lay you in jail alongside of your l)rothcr one
month, and you may bite one anot/ier as miic/i as ijou

prisoner Ijegan

to cry,

please.'''

In a case at Laurens, of trespass to try

title, (I

think Meli-

John Robertson,) the plaintitf's paper title
was indisputable, and that of the defendant under possession,
with color of title equally indisputable, if it were to be now

cent Colcock

vs.

decided; but a majority of the judges then held that an adverse possession of part of

of

title,

only gave

title

to

tlic

land for live years, under color

the whole;

some holding

that

it

the actual pedis possessio; others, that

it

did not give

title to

and as much (uore of the wood-land as was
This last absurdity was
necessary for lire and fence bote.
I was for the
then wliat the judge announced to be the law.
defence, and lawyers such as Benjamin C, Yancey, Esq., and

carried that
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whom I had great confidence, pointed mc to the
Act of 1712, P. L., 101, and urged me, young as I was, to
claim the privilege of arguing the matter. This was done
Others, in

and allowed; and tlic .Judge, after complimenting the eloquence of the young lawyer, said that the construction of the
Act was as fixed as the laws of the Medes and Persians; and
that, therefore, all that the defendant could hold was as much
land as he had enclosed, and an equal quantity of wood-land
Yet, in less than a year, came the
for fire and fence bole.
great case of Read vs. Eifer, (1 N. & Mc. note 374,) which
affirmed the very doctrine for which I had contended, and
reversed the Median and Persian rule of the venerahle Judge.
Quandn bonus Judex dorinUat, at law, as well as old Homer
in j)oetic lines,*
I

give the following from the pen of a friend in Charleston:

"On

one occasion, wliile

recollect hcing in the

I

was under age and yet a lad, I
when a case was heing

Court House

an individual for cruelly heating his wife. A
nicmhcr of the Bar, a native of Pennsylvania, I thiidc, who
had heen a priest, /hen a lieformed I^utheran minister, and

tried against

afterwards a lawyer, was conducting the case for the defence.
In the course of his argument, he contended that

common law

riglit

was a

it

of the husband to correct the wife.

The

venerable Judge from the high seat he then occupied ojq)osite
the middle door, with

some emphasis, and

'there

tering voice, said,

is

in

his slight stut-

The advocate

no such law.'

went on, having some fluency, and ingeniously came back to
tlie same j)oint at which he was stop])ed by the venerable
Judge; and ))ur.suing the same idea in the midst of an ardent
course of ai-gument, the advocate said:

'Sujjpose,

may

it

when you went home, you should find
an nin-uly nn»od, and sh(> should make an attack

please your Honor,

your wife
*Aii

in

aiiiH'dolc coiniiiiinicalcil

other rinarters.

.Tiul^xc

l?ay

liy

a IViciKl in Cliarlcvtoii.

abhorred

driiiilcciiness

.sun

Andrew,

mass

nicetin^r alioul ISI'i. he initi^Wed too Hinch

\va.«

a

violent deniocral.

•ihiKih,

liad oIUmi lieartl Ironi

Having attended a

IJi.s

repubhcan
of the intoxicating element with
i^reat

He was carried home (Iniiik. and hiid in the piazza. The
him ihwi. walked up. and lookin- upon tiie slcei)ing democrat, said,

his other viands.

Jndirc lindin:;

I

and rabid democracy.

rlriiiik,

iind a (li:mocratP

—

I
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on you.'
'Sir,' said the Judge with impassioned feeling,
which rendered liis voice more staninKning than usual, 'if
y you make tiiat th that sup po sition a again,
w will CO connnit you f ir a a con tempt.' The nohle
bearing of the old Judge caused lheel(M[uent advocate to desist
tVoni the further defence, and the detendant was of course

—
—

—

—

—
—

—

—

—

I^

under the charge of the Judge, who told the jury
law was the |)ertection of reason, and notwithstanding the loose remarks of writers, there was no such
con\'ictcd

common

that the

]irinciple in that

law."

indorsed on the commission of the venerable

perceive

I

Judge, the oath prescribed by the Act of the Legislature,
Stat.

1st

275, concerning the oath recjuired by the f)urth section

of the Ordinance of Nullification, 1st

stat. 320.

It

will be

Judge was never required
Why that good citizen and excellent magto take that oath.
istrate. Gov. Robert Y. Hayne administered such an oath is to
seen

me

l)y

reference to the Act that the

inexplicable.

It

possible that

is

citizen, led

to

that circumstance,

and the

oath,

which

Judge in 17S3, when he l.H'came a
the mistake which he committed in exparte

was administered

to the

Granstein, 1st Hill, 141.
I

take

father

up now Miss Bay's eloquent and

filial

notice of her

:

"His mind was clear, though bodily infirmities increased
upon him with his old age being over eighty-tour when he
;

passed

the

confines of both

worlds without long

illness or

suftering."
•-l better

man

never

liveiJ

or died."'

"Although seeing so much of the dark side of human
nature, he was the most unsuspicious of others doing him
wrong, and was greatly cheated in his dealings with men in
money matters. He was never paid for his Reports printed
at

t/ie

,Yort/i.

His urbanity of manner

made him popular

(at that day
more primitive than now) always obliged him when they were
more rough to others. And in after life, his family in traveling through the upper country had the gratification of hearing

all

through the State, and the good country folks
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him spoken

of wnth affection; and on arriving at a stopping

place late in

the

evening, about thirty or forty miles from

away much fatigued, but on
and the name catching the host's ear,
manner, took them in, treated them kindly, and

Greenville, they were

turned

pressing to be taken

in,

he altered his
gave many comforts

for the night,"

"I don't know," says Miss Bay, "whether my father had
ever been to college; but his education was a superior one,
and Latin was an easy language with him. He was particular in the education of his family, always correcting them,

when young,
gave them

"He was
domestic

if

they

much

made

mistakes, and by

word of month

instruction."

one of the best of masters, and affectionate and

in

his habits;

but would frown

down

easily pleased as to non-essentials,

and frivolous conversations on
by young men and those of a more mature
age visiting the house.
He was cheerful and fond of a fireside circle, and took a great interest in the politics of the
light

religions subjects

times."

append notices of the death of Judge Bay by the Charlesand the City Council of Charleston, and
the Har at Columbia, of all which he was eminently worthy.
For, indeed, he was a good man and a just Judge, who after
being long permitted to sojonrn among and serve men, was
in the fullness of time called home to his Father's mansion ol
everlasting rest and glory.
I

ton (Courier, the Bar,

[Cliarlestoii Courier,

Wednesthiy, Xovemhcr 21,

ISrjs.]

PICATH OF JUDGE BAY.

The

Bay is no more. He departed
on Monday night without a struggle, in the eightyyear of his age.
For near half a century he filled the
venerable Elihu Hall

this life
fifth

office of Associate Justice of the

and

Common

Conrt of General Sessions

Pleas of this State, having been ap))ointed on

the Ifjth February, 1791, and having held the office until the
day of his death. In consequence of his infirmities of body,
however, he was exempted by the Legislature for al)out twenty
years past from the performance of circuit duty,but he never-
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theless for a

number

of years aflor, voluntarily hclil the

Law

Courts of Charleston, in the absence of other judges, and continued up

to the

period of his decease to discharge the duties of

a Judge at Chambers.

His usefulness was

much impaired

a long time by great diliiculty of hearing, but during his
years he exhibited the rare

from deafness

in

phenomenon

extreme old age.

for

latter

of a partial recovery

In his two volumes of

Reports of the earlier decisions of our Courts, in his

])ub-

Judge of the Constitutional Court, and in
his numerous manuscript decisions on an infinite variety of
points of practice, and other matters, he has left enduring
monuments of his talents, industry and usefulness. During
the several latter years of his life, his mental faculties had
lished decisions as a

evidently undergone considerable decay, but there continued
to the last, when even amid the intelwreck would be found the elements of former eminence,
lie was profoundly versed in common law, of which
he had an nnl)Ounded admiration as a system of jurisprudence,
and he will live in the recollection of our community as a

to

be occasions, almost

lectual

humane, upright and learned Judge.
TRIBUTE TO THE MEMORY OF JUDGE BAY.

At

a meeting of the

members of the Charleston Bar, held
Henry A. DeSaussure, P]sq,, was

at the City Hall, yesterday,

called to the chair,

and R. Yeadon,

Jr., Escj.,

apjjointed Sec-

retary.

The Chairman introduced
a few appropriate remarks.

the subject of the meeting with

The Attorney

General,

Henry

Bailey, Esq., then rose, and after a brief address, oflered the

following preamble and resolutions:

The

character of individuals eminent for their virtues

the property of the
iisefrdness allbrds

the character

community; and

a long life of

an example, of priceless value,

is

honorable

for

forming

and guiding the ambition of the present and

future generations.

It is

due, therefore, not only to the

ory of departed worth, but to the cause of virtue

itself,

memand

to

the highest interests of society, to seal with the expression of

our approbation, the termination of the career of one, whose
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life

Impressed

has afforded an example worthy of imitation.

with these sentiments,

tlic

merited tribute

offer a well

Charleston Bar have assemhied to

memory

the

to

of the Honorable

Elihu Hall Bay, who has jnst been removed from amongst
For nearly half a century has he
us by the hand of death.
occupied a distinguished station in the judiciary of this State,

—a

post,

which

has

filled

with honor

to tlie

broken

until

down by

to himsell^,

the weight of years, he
and distinguished usefulness

public; and tliougb, from the very nature of the duties

gle

was impossible to escape from the prejuand unsuccessful litigants, never in a sininstance has his integrity been impeached, or the purity of

his

conduct or motives been called

to

be performed,

it

dices of interested

we indebted

for the first

To him

in question.

our Courts; a work, the value of which cannot
fully appreciated, as

when they

ble record of the points of

emn

much

now

be so

constituted the only accessi-

law and practice

settled

adjudications of our highest tribunal; yet

perhaps, be too

are

published Reports of the decisions of

it

by the
would

sol-

not,

not only by demonstrating

to say, that

by their intrinsic
up litigation on questions
effect upon the decisions of the

the utility of the system of reporting, but
merit,

and

direct value in closing

previously decided, and their

bench, as also by the influence of his
his faculties

were

in their full vigor,

own judgments, when

he has contributed more

than any other single individual towards building
giving stability and consistency
dence.

On

the Ijench he

ting in his deportment

;

was

to

at

])atient

u}),

and

our system of jurispru-

once dignified and concilia-

in

deciding; and although, during the

hcariug, and cautious in
last

few years of his

life,

his usefulness

was impaired by

vanced age,
and ftiitliful

very last, lie was untiring, persevering,
performing the duties of his high office. In

all

yet, to the

in

the relations of

life

he was distinguished by every virtue

the man and the citizen and all were
by the sincere and undeviatiiig, although unobtru-

which can do honor
illustrated

the infirmities of a very ad-

sive devotion of the

to

;

Christian; and during the entire course
ofa long and consistent life, in which he secured the love,
the esteem, and the veneration of all who knew him, he has

JUDGES.
not

left

one moral

friends.

1"

stain,

or
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bloniisli,

to

be regretted by

liis

he re to re,

Iicsoh'cd, That we will cherish the memory of the late
Jndge Bay, with veneration for his character and esteem lor
his virtnes, and with gratitnde as well for iiis public services
as for the uset'ul and noble exam|)lc which his lite alfords, of
every virtue which should form the cliaracter, and direct the

conduct of the

citizen.

Resolved. That
their

we

deeply sympathize with his family

bereavement, and tender

to tliein

in

our condolence in their

atfliction.

Resolved, That as a

usual mourning

mark of our

tor the

respect

we

will

wear the

space of thirty days.

Resolved, That a copy of the f)regoing preamble and resolu'ions be transmitted to

his

family, and that thev also be

published in the several gazettes of this

The preamble and
Esq.,

city.

resolutions were seconded

by A. Mazyck.
and unanimously adopted by the meeting.

The meeting then adjourned.

HENRY
R. Yeadox,

Jr.,

A.

DeSAUSSURE,

PROCEEDINGS OF COUNCIL

SPECIAL MEETING,

1J^cd)iesd(tij,

Present

C/wirmau.

Seerelarj/.

Novetnher 21, 18oS.

— The Mayor, Aldermen Cogdell, Kinloch, Yeadon,

Reynolds, Holmes, Seymour.

The Mayor
them

stated that

he had conven.ed Council,

to

inform

of the death of the late venerable Judge Bav, to

whose

memory he

paid a brief tribute of respect, and suggested the

propriety of attending his funeral, in
respect entertained by Council, in

testimony of the high

common

with (he whole
community, for the able, faithful and meritorious public services, and eminent private virtues, displayed by tiie deceased
through the whole of his long and valuable life.
Whereupon, on motion of Alderman Yeadon, it v/as
Resolved, unanimously. That Council will attend in their
official capacit^^ the funeral of the late Hon. Elihu Hall Bay,
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one of the associate Justices of this State, as a tribute of reson the part of this body, to the eminent public services
and private virtues of that venerable patriot and judge.

pect,

On motion

of

Alderman Seymour, Council then adjourned.

JOHN

R.

ROGERS,

Clerk of Council.

At a meeting of the Bar of South Carohna, in attendance
upon the Court of A})pcals, held at Court House in Columbia
on Tuesday, the 27th November, 1S38, James E. Henry, Esq.
was called to the chair, and Wm. R. Hill, Esq., ap[)ointed
Secretary.

Wb.ereupon the Attorney General, H. Bailey, Esq., moved
and Resolutions, which, being seconded by R. W. Seymour, Esq., were unanimously adopted.

the following Preamble

Whereas

intelligence has been received of the recent death

of the Hon. Elihu Hall Bay, Senior Associate Justice of this
State, the

services

memibers of the Bar

and

feel

virtues of his long

distinguished station which he

it

to

he due, not less to the

and well spent
filled,

life

than

to otfer to his

to

the

memory

which is the just meed of departed
Judge Bay has occupied a seat upon
the ]5ench of this State for nearly half a century, and however towards the close of his life his usefulness may have
been impaired by the infirmities of a very advanced age, yet
has fallen to the lot of fi'W to have filled so arduous and
it
responsible an otiice for so huig a ))eriod of substantial and
permanent usefulness to the public, and of distinguished honor
Called to the Bench at a very early age, lie
to himself.
of respect

that tribute

The

worth.

devoted

and the

to

vencral)le

its

lipc

services the active zeal of vigorous

wisdom of

his

mature years.

He was

manhood
|)ossessed

of an intimate accjuaintance with, and of piofound veneration
for,

to

the principles of the

the

new

Common Law, and

cases which were ])rodueed

and exigencies of

a

l)y

he applied them

the circumstances

young couiUiy anda novel

with a wise discrimination which insui-ed

to

slati;

of society,

an infant juris-

advantage of resting on the broad and solid
which had been settled and approved by the
experience and wisdom of ages.
To this result he greatly
prudence

the

fi)undations
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own judgments

contributed by his
faculties
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wlien in the vigor of his

and by the early publication of

his

Reports, which

could not but jtrodnce a vast inthnnice upon the current decisions of the liench, and the mode of treating and discussing
legal questions

the Bar,

l)y

lie

gave consistency and a tlxed

character to our jurisprudence, almost from the very instant

when

the

exanqile

Statt.^ tirst

was

{oo

acquired an independent judiciary.

valuable

to

be

neglected,

His
and the course

wjiich he |)ointed out, too obviously led to usetul results, not
to Jiiui are we in a great measure indebted
form and character— systematic, butflexible,and applicable to the varying wants of an im[)rovod civilization
which

to

be pursued; and

for the

—

our juris[)rndence has
zeal

gradually

assumed.

Of unwearicjd

and patient industry, he was indefatigable

in

the

per-

formance of his public duties, and all his time, and all his enOn the Bench, Ids de[)ortme)it
ergies were devoted to them.
was at all times dignilied, and although stern in dispensing
the awards of justice and the law, iie was ever kind and conciliating in his

a Magistrate

demeanor

to all

who appeared

before him.

As

he was of integrity incorruptible and beyond

suspicion, and to the last liour of his

lite,

when borne down

and oppressed Dy the weight of years, he was untiring, [)crsevering and faithful in performing the functions of his liigh
otlice.
As a man he was exemplar}- and spotless in all the
relations of life, and in every cliaracter and in every relation
has let! behind him an example worthy of all inntation.
1.
Therefore Resolved, That the leaining, the ability and
the untiring industry and fidelity of the late Judge Bay m the
performing the duties of his arduous and responsible otlice,
and his long and consistent lite of virtuous and honorable
usefulness, entitle him to our veneration, resj)ect and esteem,
and tliat we will cherish his memory with a gratelid recollection of his services and his public and private virtues.
2. Resolved, That as a token of respect to his memory, we
will wear the usual badge of mourning during the present
term.
3.

Resolved, That the foregoing Preamble and Resolutiijus

be commnnicated

to his

bereaved family by the Chairman of
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meeting, together with the exjiression of oar deep sympa-

this

thy in their

affliction.

That they he also presented to the Court of
Law- Appeals, and that the said Court be respectfully moved
that they may be entered on tlie minutes.
On motion, ordered that the Preamble and Resolutions be
presented to the Court by the Attorney General.
4.

Ixesoh'cd,

J.

\V. R.

E.

HENRY,

Chairman.

Hill, Secretary.

Charleston, April

10th, 17S3.

do liereby certify lliat Mr. Elihu Hall Bay, hath this day
taken and subscribed the oath of allegiance, abjuration and
I

fidelity to the State of

South Carolina.

PIHL. PRIOLEAU,
Charleston,
I

S.

Secretary.

C, Feb. 2Sth, I7S4.

do hereby certify that Elihu Hall Bay has been admitted,

and

a citizen of this

is

State.

^DANUS BURKE.
THE STATE OF SOUTH CAUULINA.

To the Honorable Elihu Hall Bay, Grceling :
and confidence in your abilities,
have commissioned, constituted
and appointed, and by these presents do commission, constitute and ajipoint you, the said ]^]lihu Hall Bay, to be one of
our Associate Judges of our Courts of Session and Common
To have, hold, ex(M-cise and
Pleas in and for the said State.
enjoy the said ofiice of Associate Judge of the said State,
together with all rights, privileges, profits and emoluments

We,

care,

rej)osing special trust

prudence and

integrity,

whatsoever thereunto belonging, or in anywise aj)pertaining.
commission to continue in force during good be'J'liis
haviour.

Given under the

seal of the said State.

Witness, His Excellency Charles Pinckney, our Governor

and Commander-in-Chief,

at

Columbia,

this, sixteenth

day of
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February, in the year of our Lord one thousand seven hundred and nhiety-one, and of the sovereignty and independence
of the United States of America, the fifteenth.
Secretary's Olfice.
Certified

and recorded by

PETER FRENEAU,

Secretary.

STATE OF SOUTH CAROLINA.
I

do hereby certify that the within

Esquire, took the oath of

oflice

named EHhu Hall Bay,

aud allegiance

to the State^

due observance of the Jury Law,
before His Excellency the Governor, on the day of the date of
the within Commission.
Given under my hand, at Columbia, this, 16th February,

and

also an oath tor the

1791.
Secretary.
I

do solemnly swear that

I

will well

and

truly obey,

exe-

cute and enforce the ordinance to nullify certain Acts of the

Congress of the United States purporting
duties

to

and imposts upon the importation of

be laws, laying

foreign

commod-

Columbia, on the
24th day of November, in the year of our Lord one thousand
eight hundred and thirty-two, and all such Acts or Act of the
Legislature as uiay be passed in pursuance thereof, according
So help me God.
to the true intent and meaniug of the same.

ities,

passed

in

conventiou of this State,

at

E. H.

Sworu

to

before

me

this,

BAY.

29th Dec. 1832.

ROBT.

Y.

HAYNE,

Governor of South Carolina.
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EPHRAIM RAMSAY.
Judge Ramsay, who was an eloquent and distinguished
lawyer, residing at Cambridge, (old 96,) on the 19th December,
elected a Judge of the Courts of Law.
gentleman I have sought information in vain. He
He is
died in ISOl, less than two years after his election.
buried at Silver Bluff, the plantation which he and Charles
Goodwyn, Esq., once owned. Governor Hammond, the present owner, says, "I wish I could write you something more

1799,

Of

was

this

He certainly
I can about Judge Ramsay.
and was buried at Silver Bluff. He and Major Charles
Goodwyn, whom you have in your 'Annals,' married sisters,
daughters of General Williamson, of the Revolution. Some-

satisfactory than

died,

where about 1800, they purchased the Silver Bluff' property
from Thomas Galphin, the son of tlie celebrated George
Galphin,* the Indian trader, now immortalized by having
introduced the word 'Galphinism' into our language with

opprobium

7nost unjustly added.

trading station

— he lived and died

was

Silver Bluff"

He

there.

his great

built there the

*Georsje Galphin, here nientumcd. was one of the parlies in an anecdote much
which is stated in Lossinj^^'s rictorial History of tiie Revolution, as

like that

occurring between Sir William Johnson and lleiidrh-k, the great Saeheni of the
Six Nations.
It

seems

Savannah.

"Ah,"

me

that

Galphin was visited by one of the great Indian Chiefs beyond the

In the inorning, after his arrival, he said,

said Galphin,

a linely

mounted

"what

did

my

red brother

"me dreamed

dream?"

Rille,' in the possession of Galphin,

last night."

"Me

dream you give

who

instantly replied,

"If you dreamed it you must have it." antl the Rille was handed to the Chief.
"What you
>;ext morning Galphin said to the Chief, "I dreamed last night."
dream?" was the inquiry. Galphin said, "I dreamed you gave me the Chickasaw
"If you dream um you must have iim,"
Stallion," w^hich the Chief was riding.
and the horse was delivered to Galphin. The next morning the Chief said, "I
dream last night." "What did my red brother dreamt' was the in(iuiry. "I
dream," said the Indian, "you gave me the red coat you wear, and much calico."
"If you dream it you must have it," was Galphin's reply, and the Indian had the
He said to the
red coat and the calico. Next juorning was Galphin's turn.
Indian, "I dreamed last night." "What you dr.'am?" was the Indian's inquiry.

Ogeeche old town.'
I dreamed," said Galphin, "you gave me ten miles around the
•'Wugh," said the Indian, "if you dream um, you must have um, but I dream
with you no more."

''
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It was a fort in
hands of both parties, and
its gables now show
the holes of a cannon ball, shot clear
through.
I luid the partition plank, through which the ball

brick house built in the back country.

lirst

the Revolution, alternately in the

went, carefully preserved, until during

my

late

absence

at

Washington some one stole or burnt it.''
"Judge Ramsay lived and died in that house, and was
buried in the grave-yard near it, as was Galphin.
When 1
first came to Silver Bluff Mrs. Raiusay was still living on a
part of the property reserved for her, but in a year or

moved away.
do not remember
'•

I

Mrs. Ramsay.

that

I

two she

ever visited the grave-yard with

But many years ago

I cleared and fenced it.
had buried a son there (since another) I conceived the
idea of erecting monuments to Judge Ramsay and George
Galphin.
I applied to Mrs. Biggs, a daughter of Major Goodwyn. v.'ho died only this year, and had lived near for fitty
years, and was present at the death and burial of Judge Ram-

After

I

say, but on going to the grave-yard

several times

Xor could Dr.
make out where

she could

not designate the spot.

Galpiiin, wlio lived at

this place (RedclifFe)

his

buried."

grand-father was
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LEWIS
Jiid'-'^e

Lewis

C.

TREZEVANT.

C.

Trezevant was born

Of

on the 14th Dec, 1770.

ton,

in tiie city of Charles-

his education

and early

life I

have no means of being informed. He studied law with Gen.
Charles Cotcsworth Pinckney: he was admitted to the Bar, in
the city of Charleston, on the 17th of November, 1791, tW(MityHis name on the roll
sevcn days before he was of full age.
of attorneys

above

is tliat

He

bia.

This

is

Charleston

in

given by

was,

I

liis

is

Lewis Trezevant.

The name

nepliew, Dr. Trezevant, of Colum-

presume, an eminent and successful lawyer.

shown by

his

early election

than nine years from his admission
thirtieth year of his life,

to

to

the Bench.

In less

the Bar, and in the

he was placed upon the Bench.

On

the lOtli of February, LSOO, he attained to that highest legal
distinction.

comJudge Gantt,) he was
thrown out of a gig and injured in one of his knees, which
produced permanent lameness, and was by him regarded as
the cause of his subsequent diseased and debilitated condition
In

traveling in the upper conntiy on a law circuit, in

])any with Richard Gantt, (afterwards

of body.
life,

It

induced him

to

seek, at so early a period of his

a place on the Bench.

He was a stern, inflexible, conscientious and u])right Judge.
have no doul)t that th vast amount of labor perftH'med by
him contributed miu'h to shorten his days.

I

>

Dr. Trezevant, of Columbia, informs me that
custom was in Court "never to adjourn when a case was
bef(n"e him, if it could possibly be com[)Ieted in the day."
That lie frequently remained in the (%)urt House until twelve
at night, and sometimes initil two and tbree o'clock. He says,
" I have known him, after coming from the Court House, after
a session of the whole day, and j)rolonged into the night, to
have his desk drawn to his bed, and sit there and write until
day, and then just throw himself back in his clothes and sleep
until Court time, and then rise and attend to his duties."

His nejdiew,

his
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Such labor is more than human nature can endure. Night
was designed by God as the |)eriod of rest. This law of nature cannot be habitually infringed without injury to health,

mental powei-, strength, and length of days.
Trezevant,
I

found

it

sat in

Court until

was doing

me

I

injury,

1

once,

liK'c

trenched deeply on the night.

and that

it

was not

a satis-

manner of administering justice. For years have
left the Court House al)out sund(nvn, unless some important
matter made it utM-essar^' to vary fiom the rule.

factory

I

Judge Trezevant was remarkable for order in his ])rivate
his papers were so ari'anged that he
and public business;
could ])lace his hands" u[)on any one he needed, even in the
'*

dark.

House every thing was done decently and in
on the Bench just at the close of the County
Court system, and it became therefore liis duty to correct the
misrule of tliat system.
I have been told he examined every
paper in Court; if a writ, declaration or plea, was not written
lengthwise, on a half slieet or sheet of pro})atria paper, or was
not folded properly, he instantly tlirew the papers and the
case out of Court.
This would not now be tolerated by the
Bar; it would be called by them tyranny to thus correct tJieir
slovenly Jutbits.
But Judge Trezevant thus educated the Bar
In the Court

order.

He came

neatness, and a compliance with the rules of
which made the old lawyers stern and inllexible in
their practice, and has left the little remembranco of regular
practice which now renuuns at the Bar.
to

precision,

Court,

So, too, he entered on

the Process every decree whicii

lie

pronounced in the summary jurisdiction. This was creat
labor, and unnecessary where the decree was by delault. But
in every case tried or proved in Court, his practice was wholesome, and of late years has been generally conformed to by
the Judges.
It is very jjrobable, as ids nephew supposes, that Judge
Trezevant's mind was not quick: but he made uj) in industry
what he wanted in quickness. His opinions, brielly reported,

may

be found in 1st and 2d Brevard Rep.
a careful consideration and preparation.

I

think they indicate

He had

the reputa-
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tion

of being rather cross in the administration of justice:

this miglit

have arisen from

his

want of

His nephew says, "he was one
Judge's brother's children,) were

all

health.

to

whom we

taught

to

(his,

the

look up to as a

being of more than ordinary character, and the reputation

which lie had abroad for stern uprightness of character, tended
more to keep him in my memory." " Though I never

still

know him

speak harshly

to

to a child, or

censure, or interrupt

amusements, yet there was about him a
pearance of inflexibility, which made us careful
one

we

in

did or asked in

partly,

iVom the

we were
vacy.

presence with the utmost care.

in his

as to Mdiat

we never approached
awe, and always moved

his ]n-escnce; for

where he was but with a feeling of
about

certain ap-

fact of his

cautioned not

to

always being

make

This originated,

a valetudinarian,

and

a noise, or intrude on his pri-

This caution was increased by the deference which

we always saw

him by our father, (who, though his
seemed to view him as a parental counsellor.)
The same respect was shown to him by every grandmother and mother, and hence we came to view him as a
])erson whose conduct was never wrong, and who had not the
These sentences, the recollection of
usual faults of nature."
his neiiliew not twelve years old at his death, show the wonderful inthicnce which he had and exercised in his own family.
Judge Trezevant was a bachelor, and I presume his
For his
mother, brother, and liis family, lived with him.
nephew says, "he was a warm friend, an exemplary son and
l)r(jl/icr\ he was fond of having tliose ho valued with him, (Did
paid to

elder brother, yet

his house wa'^ generally

the headcjuarters of Ids brethren the

Judges."

Judge Trezevant "was essenlially a religious man."
His views about his funeral were singular. He directed
that he " should be buried in a plain pine coffin, as he thought
it

to

useless to spend

the living.

directed
in

tlie

upon the dead what could be of more use

He wished

the Ibljowinu words:

He

no one

to

follow his corpse."

He

notice of ids death in the city papers should be

"Judge Trezevant died yesterday."

died 15th February, ISOS

:

he had been just eight years
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lie was in the thirty-eighth year of
young as he was, both as a man and
a Judge, have ever attained to so mueh character and reputa-

and
his

five

lite.

days a Judge.

Few men,

as

tion.

He

was,

I

think, universally feared tor the sternness with

which he administered justice, but no one ever intimated that
he exceeded the bounds of right. His nephew says, " he was
tall and thin, with a keen eye and very sharp features, the
latter caused by indisposition."
I never saw Judge Trezevant but once, and that was in
April, 1S07, at Newberry, where he sentenced John Turner
to stand in the ]nllory on the next Friday for two hours, for a
shameful assault and battery, and to be hung on the Friday,
He
three weeks next afterwards, for stealing a negro slave.
was then in wa'etched health, and, as I have already stated,
closed his life the February following.
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WILLIAxM JOHNSON.
William Johnson, one of

mon

Associate Justice of the

was

the eldest son

Charleston on the

known and

well

Judges of the Court of Com-

Supreme Court of the United States,
was born in
of December, 1771.
His father was a

of William Johnson, and

27tli

universally respected citizen of Charleston,

who descended from one
first

tlie

Pleas of the State of South Carolina, and afterwards

settled in the State of

German

of the old

New

families

York, hut emigrated

Carolina in his early manhood.

He

to

who

South

possessed great vigor of

and his life was characterized by an
inflexible uprightness, which won and preserved the public
confidence.
He belonged to a small class of men, whose
names and patriotism are familiar to the students of the Revcharacter, decided ability,

olutionary history of Charleston

— men who enjoying

neither

the advantages of hereditary social position, nor liberal education, nor great wealth, yet wielded a large influence

among

the people, and contributed not only to the success but to the

manly and beautiful simand uncalculating devotion, and the
dignified self-respect with which tliey discharged the duties
which devolved upon them as simple citizens in those trying
times.
Mr. Johnson was among the earliest patriots in the
Stale; was one of those who, under the lead of Gen. Gadsden,
prepared ilic conimcncement of an active agitation, and among
those citizens wliom tlie British authorities selected as the
most dangerous and important of tbe rebels, and transported
character of the Revolution, by the
plicity,

to St.

the

unselfish

Augustine.

He

enjoyed, until his death, long after the

Ivevolution, the aflection

declined

all

and

rcsjject

of ids fellow citizens, but

honors that were tendered

to liim,

ular election to the State Legislature, in

increasing years compelled

him

to

retire.

Johnsor), the subject of this sk-eieh,
College, at that time under the
Dr.

except his reg-

which

lie

sat until

His son, William

was sent

to

Princeton

presidency of the celebrated

Witherspoon, and graduated aJjout 1790, with the highest
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Ujion his return liome, he com-

honors of that institution.

menced
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the study of the law

the office of Gen. (Miarles

in

Cotesworth Pinckne\% and was admitted
ary, 1793.

His professional

He was

unparalleled success.

to

was one

life

elected

the Bar, in Janu-

of signal

to

and almost

the Legislature of

the State as a representative from Charleston in 1794, 1796
and 179S, having attached himself warmly to that republican
party which, under the lead of Mr, Jetferson, was growing
fast and strong throughout the TTnion, and which in South
CaroHna wns headed by Gov. Charles Pinckney, and susIn 179S,
tained l)y most of the youthful talent of the State.
upon his third election, William Johnson was chosen Speaker
Daring his legislative
of the House of Representatives.
career, he had given much time and attention to the cu-ganization of the State Judiciary and one of his objects, in which,
however, he unfortunately failed, but the importance of which
;

every day has rendered more manifest, was the creation of a
special

Judge

In

for Charleston.

1799, the

bill

organizing

our judiciary system, a system which with some modifications

still

exists,

sequence of

Among

was passed by

its

these,

the Legislature,

and

in

con-

provisions several Judges were appointed.

William Johnson, then Speaker, and but twenty-

eight years of age,

was

elected to the Court of

Common Fleas,
He did

along with Lewis Trezevant and Ephraim Ramsay.

not remain long upon the State Bench, for a vacancy having

occurred upon the Supreme Bench of the United States,
Jefferson,

who was

public anxieties was to relieve the
eral character

which he thought

Supreme Court of

it

may

fairly

the fed-

so dangerous to republican

government, tendered the appointment
governed,

JVIr.

then President, and one of whose chief

to

Judge Johnson,

be supposed, by the happy association

of a high judicial reputation and a sound political creed.

Thus on

only thirty-two years of

age.

highest official position

the 6th March, 1S04, when
Judge Johnson had risen to the
open to the Bar of the Union, and
properly the last reward of a widely

long laborious years.
for

biography, but

it

which

is

generally and

extended reputation and

His judicial

life

scarcely affords field

enough

for

any man's fame

is

to
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him with trntli, that for thirty years he
upon the judgment seat of a great national tribunal as
supreme and renowned as ever dispensed justice among men,
that he was the fit associate of Magistrates as virtuous and
venerable as time hath left record of, that his life was passed
in the noiseless discharge of great duties, and that in the
Courts over which he presided for so many years, his decisions are still quoted as tiic judgments of an able, upright and
say, as can be said of
sat

independent Judge.

While

it

is

impossible

review with any fullness Judge

to

Johnson's decisions, liecause such a review would involve a

Supreme Bench and th.e discussion of many
and controverted constitutional questions, there were yet
some cases which occurred, during his judicial career, to which
special reference should be made, inasmuch as they illustrate
one of the striking excellencies of his character. One of those
history of the

large

virtues, not only honorable to the Judge, but of the very first

importance

to

the proper administration of justice, especially

in the case of tribunals, constituted as are the Courts of the

United

States,

was

his inflexible, almost

haughty independence

of political authority on the one hand, and popular opinion on
the other.

Judge Johnson's appointment could not be called a political
one in any improper or offensive sense; but unquestionably
his political course

who

indicating a concurrence with the views

came

into power, had its influence
was any one portion of his
policy to which Mr. Jefferson was attached, it was his Embargo
Act.
He could scarcely tolerate any difference of opinion on
its merits, and watched with the greatest jealousy, not only
any attempt, but any disposition to evade it. When that Act
was passed, stringent as it was, Mr. Gallatin, then Secretary

of the party

in

his

selection.

afterwards

Now,

if

there

of the Treasury, sent, under instructions from the President, a
letter to all the Collectors, in

was

prescribed.

Soon

after

which the most watchful conduct
Judge Johnson's appointment, a

vessel sailing from Charleston to lialtimore, landed her cargo,

partly in rice,

and under

tiic letter

of the Secretary rather than

in obedience to the provisions of the Act, the Collector of the
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As

Port refused a clearance.

which forbade

as the Collector

not sending

bona

a

was

there

was

fide sliipment of

nothing!:

satisfied that tiie parties

the rice to

Baltimore for

in

the Act

Bahiinore, and

ric(3 to

concerned were
traiisiiipment

illegal

thence, he consented that the question should by a motion for
a

mandamus

on behalf of the parties interested, be submitted

United States Court for the District of
Judge Johnson upon hearing the case ordered

to the decision of the

South Carolina.
a

mandamus

to issue

commanding

This decision gave so

clearance.

dent thot he submitted

nounced against the
lished.
to

Considering

it

to

oflcnce to the Presi-

who

the Attorney-General,

decision,
this as

the Collector to grant the

much

and

his opinion

pro-

was then pub-

an impro])er mode of appealing

public opinion against the decision of a Court of Justice,

Judge Johnson very unwillingly, but very ably, reviewed

this

opinion, stated that he considered the publication of the opinion to be the act of the Executive, and, while he

objectetl to

the course pursued, vindicated the correctness of his law.

'"That the President," says
otficcr (the

lie,

"should have consulted that

Attorney-General,) upon a legal subject,

is

perfectly

consistent with the relation subsisting between their respective
stations;

and

confined

to

as long as the result of that consultation

was

the cabinet there had occurred nothing inconsistent

with the relation between the executive and judicial depart-

But when tliat opinion is published to the world,
under the sanction of the President, an act so unprecedented
in the history of executive conduct could be intended for no
ments.

other purpose than to secure the pul)lic oj)inion on the side of

Under

the executive and in o])position to the judiciary.

this

myself compelled, as the presiding Judge of
the Court, whose decision is the subject of the Attorney-Genimpression

I feel

erabs animadversions, to attempt a vindication

an apology

for,

that decision."

And

in the

of,

or at least

course of that reply

he used the following manly and independent language:

"The
any

to impose any restraint upon
Government, but what results from a just con-

Courts do not pretend

ofllcer of

struction of the laws of the United States.

Of

these laws, the

Courts are the constitutional expositors, and every department
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Government must submit to their exposition for laws have
legal meaning but what is given them by the Courts, to
whose exposition they are submitted. It is against the law,
therefore, and not the Courts, that the Executive should urge
the charge of usurpation and restraint a restraint which may
at times be productive of inconveniences, but which is cerof

;

no

;

tainly very consistent with the nature of our

one which

it is

very possible the President

government;

may have

deserved

the plaudits of his country for having transcended, in order-

ing detentions not witliin the embargo acts, but which, notwithstanding it is the duty of our Courts to encounter the

odium of opposing. Let us take this argument together with
which relates to the HabiHty of officers to impeachment,
and some others which are used by the Attorney General,
into one view, and to what conclusions do they lead us ?
The President is liable to impeachment: he is therefore not to
be restrained by the Courts. The Collector (and every other

that

officer

the

who

with equal propriety

President) are

Therefore they are not
Courts.

The power

subordination

agents,

his

to

given

to his will

holds his office at the will of

mere ministers of

his

will.

be restrained by the process of the
to

them

is

power given

they must exercise

it.

He

to
is

him;

in

charged

with the general execution of the laws, and the security of the
citixen lies in his liability to impeachment or in an action for
damages against the Collector. This would, indeed, be an
improvement on Presidential patronage. It would be organizing a band which, in the hands of an unprincipled and

intrepid President, (and

such a one elevated
effect

any

to

we may have
that j)ost)

but once paralleled in history.
force

Circuit

at all as

Courts

the misfortune to see

could be directed with an
If these

arguments have

directed against the correctness of the

issuing

the

writ of

mandamus, they would

have equal weight to ])rove the im])ropricty of perniitling
them to issue the writ of habeas corpus, which is but an
analogous protection to another class of individual rights, and
might be urged to shew that the whole executive department,
in all its ramifications, civil, military and naval, should be left
What
absolutely at large in their conduct to individuals.
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impeachment of
power of the indiOr what security from an action against
vidual to elfect it?
a public ollicer whose circumstances may be desperate? But
such is not the genius of our Constitution. Tlie law assigns
every one his duty and his rights and for enforcing the one
and maintaining the ctiier, Courts of Justice are instituted."
Judge Johnson's conduct in this case is the more remarkable,
as it was not dilficult to lind very plausible reasons for a contrarv decision, and some years afterwards, in 1SI3, the Supreme Court unaninumsly, but on a technical ground, which

betietit results to

the ruined citizen from the

we suppose

the President, could

it

in

the

;

docs not
of this
the

ati'ect

power

his general reasoning,

and decided

case,
to

issue

a

that

tlie

mandamus.

reviewed the doctrine
Circuit Court has

Mclntyre

vs.

not

Wood,

7

Cranch, 504.
x\nothcr occasion

upon wliich he showed his independence
was his decision in Elkingcase he was called upon to pronounce on

of an authority widely dilferent,
ton's case.

In this

the constitutionality of the local

prisoning free colored

law of South Carolina, imof her ports, and

seamen entering any

although he was well aware that public opinion was not only
hostile to, but very sensitive in regard to any interference with

what was then

as

now

considered a necessary prerogative of

State power, he followed the dictates of his

judgment, and de-

cided against the constitutionality of the law.

Beside his judicial labors, Judge Johnson gave cheerfully

any and every plan in furtherance
and was himself
an author of no small labor. For at the request of the family
his time

and intluence

to

of the science, art and literature of the State,

of Gen. Greene, he wrote an elaborate

lite

of that distinguished

work which imposed upon him long and laborious
research, the careful examination of a large mass of documents and manuscript correspondence, and the personal inspection of all the battle fields on which his hero had earned
This work is a permanent and valiuible addihis re[)utation.

man,

a

tion to the historical literature of the country.

In private

life,

Judge Johnson was

all

that the courtesies of

JUDGES.

78
society

eager

and

tfie

learn

to

charities of

and anxious

life

to

Full of information,

require.

impart, in constant correspon-

dence and personal connection with

all

the eminent

men

of

and Madi-

the country, the friend of Jefferson, and Marshall,

was both instructing and interesting,
more genial moments admirably tempering dignity with grace, and in harmony with a person of
great manly beauty, gave a softened and attractive charm to
His leisure was devoted to books,
the powers of his mind.
to friends who honored him for his jntblic service and loved
him for his private virtues, and he found unceasing pleasure
in an enthusiastic devotion to agricultural pursuits, a taste
which he iiad in common with Mr. Jefferson, and their
mutual and genuine sympathies were exchanged in a long
continued and pleasant correspondence.

son, his conversation

while a manner

When

the

his

in

unfortunate Nullification struggle rose

height in the State, Judge Johnson,

to

its

whose nature was earnest

and whose opinions were always very decided, found himself
in opposition to the

citizens;

sympathies of the majority of his fellow-

and while

his interest

in

the

contest

was of

the

warmest, his judicial position, especially on such a question,
not only forbade interference, but imperatively commanded
the most complete abstinence.

while not (>mployed

in

from the State, and during the
the Western

])art

He

very properly, therefore,

his ofiicial duties, absented himself

summer

of Pennsylvania.

of 1833 he resided in

Here, unfortunately, he

contracted a bilious remittant fever, from wliich
entirely recovered.

sought

in

New

A

caries of the

he never

jaw-bone ensued, and he

York the ablest medical advice.

An

operation

was successfully performed, but although
borne with the most heroic fortitude, lie sunk rapidly after its
completion, and died in Brooklyn on the IGth August, 1S?4,
surrounded and soothed by those whom he dearly loved, and
sustained by that Christian faith which taught him that in the
Supreme and Final (,'ourt before; wliich he was summoned he
would fnid an all-powerful advocate.
Judge Johnson was married early in life to Miss Sarah
of great suffering
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Bennett, the eldest daughter of

Thomas

79
Bennett, of Charleston.

and sister of Thomas Bennett, Governor of South Carolina.
Of a numerous family but two daughters survived him, of
whom the elder married Hon. Romulus ]M. Saunders, for
many years a member of Congress from North Carolina and
]Minister to Spain during Mr. Polk's administration: the
younger married JNlr. James G. Rowe, a planter in Alabama.

80

JOSEPH BREVARD.
Mecklenburgh
John Brevard, was a
grandson of a French Protestant refugee. The mother of
Joseph was Jane McWhorter, of a Scotch-Irish family. He
was the youngest of seven sons.
What was his early education we have no means of laiowing he wrote a beautiful hand, and quoted Latin with such
facility that, it is presumed, he had as good an education as
Judge Brevard was born

lOtli

His

County, North Carolina.

July, 1766, in

father,

;

the Revolutionary times permitted.

He was

a lieutenant in

the North Carolina line

Revolution; he was commissioned

in 17S2, at the

in the

age of 16,

and served to the end of the war.
Immediately after the close of the Revolutionary war, he
settled in Camden, and was elected Sheriff of Camden District by the Senate and House of Representatives, on the 1st
January, 1789, to serve for two years under the Constitution
On the 14th October, 1791, he was appointed Comof 1778.
missioner in Equity for the Northern District of South CaroHe was admitted to the Bar 11th February, 1792, and
lina.
on the 17th March, 1793, he was married to Rebecca Kershaw, who was the daughter of Col. Eli Kershaw, an otlicer of
the Revolution, who, with his brother. Col. Joseph Kershaw,
was sent to Nassau, New Providence, and to Bermuda, as
Col, Eli Kershaw died on
prisoners of war, by the British.
olf Bermuda.
Judge Brevard must have had a

shipboard
mission

to the

Bar.

It

line practice

a])pears that he

admission, associated with Mr. Falconer,

most eminent lawyer

in the

from his ad-

was, soon after his

who was

Northern part of the

then the

State.

His

and are generally confined to the Northern ])art of the State, until he was elected a Judge on the 17th
of December, 1801.
His wife died in 1802, (in less than a year after he was
elected a Judge) leaving hitn a very young and helpless famReports begin

in '93
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Yet with

this
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sad deprivation and the lieavy incuiii-

he showed himself^ able and capable for the great

braiice,

No Judge had a better reputation or
was looked to with more confidence. I first saw Judge IJrevard to know, and be known by him, in May, 1814, when
Mr. McDuliie and myself visited Camden to obtain his signature to the fiats of our admission to the Bar.
If is liealth was
then so much undermined that he had not been able to attend
duties of his station.

the Spring Sessiini of the Court of Appeals at Columbia.
He
most cheerfully heard our application, asked our course of
reading, (we had already the signatures of five of the Judges,
Grimke, Bay, Smith, Nott and Colcock,) and said, as you
have satisfied my brethren, I will sign the facts for your ad-

mission.

I

never saw Judge Brevard as a Judge, but once

afterwards, that

was

the Spring of ISIS; he presided then at

At that term John Drury Mitchusson was tried for
murder. Yaiicy, 3 Brevard 142, had been shortly before
executed for murder. He was a mere boy; this had proLaurens.

duced a revulsion of public opinion and favored a more
moderate result for Mitchusson. He secured the services of
nine lawyers.

Yancy and Gantt were the leaders of that bodyguard. The
Judge was known to be in very infirm health. Mr. Saxon,
the Solicitor, had the third day fever and ague.
Four of the
prisoner's

lawyers, Clendenin, O'Neall,

were selected
speak as

to

to

argue his case, and

Gantt and Yancy,
were instructed to so

bring on Saxon's tertian, and

to

so sick that he could not minutely charge.

make

the

Judge

This was done,
His ague showed

Saxon was concerned.
His argument was very brief.
Gantt said it would not do to let the case go then under the
Judge's charge; he is not yet sick enough, was his notion.
He got up and claimed, as Saxon had not in iiis opening
stated his law, that he might have the privilege of replying
to it.
The Judge yielded, and Gantt took up and read and
commented upon many of the cases in Bevil on Homicide.
He took his seat. The Judge charged about fifteen minutes,
and retired instantly to his lodgings. In a short time the
at

least so

itself so

far as

soon as Yancy closed.

6
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Jury came in, and found tlic prisoner guilty of manskuigliter.
The Judge told him, when he sentenced him, that he was

guihy of murder.
Judge lirevard rode the Middle Circuit the succeeding fall,
and resigned on account of his health, December, 1S15.
In two years his health had improved so much as to induce
him to offer himself as a candidate for Congress. He was
elected in IS 17, and being re-elected, he declined in March,
He died at Camden,
1821, to be any longer a candidate.
11th October,

Edward

1S21, leaving four children, Alfred Brevard,

Brevard, Eugene ]5revaid and Sarah Aurora,

afterwards intermarried with Benj. T, Elmore, Esq.

now

the only surviving child of the Judge.

was

my

class

mate

in

beautiful, interesting

who

She

is

Alfred Brevard

the South Carolina College; he was a
boy; he graduated in 1812, very young,

and without distinction. He afterwards studied medicine,
became an M. D. and married Harriet Chesnut, daughter of
Duncan McRae. Dr. Brevard died in 1836, leaving four
daughters, who now reside in Camden. His brothers, Edward
and Eugene, died childless.
Judge Brerard's opinions and notes upon cases scattered
all through the three volumes of his Reports, show that he
was a man of untiring industry, learning and taste. They,
with Ins admirable Digest of the Statute

Law

to

1814,

now

and forever constitute a better memorial of him than any
thing which can now be otfered.
While he
Tfe did much to give character to the Judiciary.
was on the Bench, each of the Judges gave separate opinions.
In almost every case, therefore, from 1802 to 1815,

was

in the Constitution Courts,

is

to

be found in

when he

first,

second

which shows the industry
investigated the case and the

or third Brevard, his o[)inion, and

and learning with which

lu;

which he |ironounced his opinions.
In every situation and oilice of life he did his duty, and
What more c;in or ought to be said, unless it be
did it well.
to say that he feared (lod, and kept his commandments,
which is declared in the inspired volume to be " the whole
duty of man."

judicial eloquence with
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THOMAS LEE.
The

perusal of the funeral discourse, by the Rev. Dr. Gil-

man, on

the

life

heart with so

and character of Judge Lee, has

much

delight that

I

am

filled

my

fain to say in reference

it, this is the true and just picture of a great and good man.
Read it, and you will need nothing further to inform you.
But I cannot thus avoid the task which is before me, I must

to

write, too, even if

Thomas

I

should

fail.

Lee, the son of a watchmaker

in the city

of Charles-

an ardent frjend of his country, and a colonel of one
of the regiments of South Carolina, was born 1st December,
His infancy was in the storm of the Revolution, and,
1769.

ton,

as Dr.

Gilman beautifully

says, "

born along with his country, and

lie

may

be said to have been

way with

her, up to
fame and fortune, through various developments of intellectHis father was one of the Charlesual and moral character."
ton prisoners sent to St. Augustine; his I'amily was sent by
felt

his

himself, for better safety, to Philadelphia.

the lamily, 1780, he

was about

After this return of

thirteen years of age,

and was

sent to the best classical school in the city of Charleston

there he acquired

at least

derstand legal maxims.
at law,

Latin enough

At

to

enable him

fifteen or sixteen

under the most celebrated lawyer

Julius Pringle, Esq.,

;

un-

he was a student

in

and while so studying,

to

the city,

John

a debating socie-

gave him the opportunity of cultivating those unrivalled
powers of eloijuence which he subsequently perfected and

ty

displayed.

In 1789,

when

the

news of

Bastile reached Charleston, Lee, then

bore

a

part in the public

the destruction of the
in

his twentieth year,

and delighted old and
of declanuitory powers to

celebration,

young with that first rich treat
which tiiey often afterwards had the privilege of listening.
While studying law he acquired such a perfect knowledge of
the French language as enabled him to address his French
fellow-citizens in their own language.
As soon as he was of
age, he was admitted to the Bar, probably in 1790, or early in
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Lee

name

His

1791.

nished

does not appear on the

me, and hence

to

practiced successfnlly, both

He was

country.

lo the Bar,

in

of attornies fur-

to

Mr.

Charleston and in the

Soon

married in 1792.

he was elected

roll

cannot be more accurate.

I

after his

admission

the Legislature, and served for

several years, and advocated with enthusiasm the Republican

measures.

Yet he never was a partisan: he did that which

he believed

to

be right, whether

met with the approbation
was elected Solicitor, (and I

it

In 1794, he

of his party or not.

doubt not from the language of the fee bill of '91, 1 Faust, 4,
that he might have been styled Solicitor General, as his appointment is called in Dr. Oilman's discourse,) but, in fact, in
1794, he

was appointed one of

were directed by the

three Circuit Solicitors,

11 § of the

be appointed.

He continued

Clerk of the

House of

Act of

who

'91 (1 Faust, 165) to

he was elected
November, 179S
May, 1S04, when he was

in that office until

Representatives,

he probably retained that office until
elected one of the Associate Judges.

This

;

office

he held only

same year, when, owing to some "constitutional maladies," which were increased by sedentary
employments, he resigned, and was immediately elected the
till

December of

the

successor of Paul Hamilton, the

who succeeded

in

order and prosperity.

Ramsay

as Dr.

(2

first

Comptroller General,

bringing the finances of the State into great

vol.

Mr. Lee pursued the same course, and
Ram. So. Ca., 194) says, " from their

exertions a chaos of public accounts has been reduced to or-

and decision infused into every department of
and the fiscal concerns of the State recovered from
disorder, are now in a ffourishing and healthy conduion."
der, energy

finance,

The

office

of Comptroller General he held until ISIG.

the Act of 1812,
*'

it

was provided

By

that the Comptroller General

shall be elected, as heretofore, for

two years, but

after

having

served four years in succession shall not be re-eligible to that

two years." Under this proLee vacated the olfice of Comptroller General, and
never sought it any more. Although I was young when he
ceased to be Comptroller General, yet I had had the opportunity to see Mr. Lee in his official character frequently, and he
office

till

after the expiration of

vision Mr.
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seemed

to

me

man, in that department, who
know, too, that the puhlic opinion

the most perfect

has ever since

filled

it.

I

was, that his retirement was a great loss

to

the State.

Lee was elected President of the State Bank,
and filled that office most satisfactorily for the last twentyyears of his lite.
In 1822 Mr. Lee was a member of the House
of Representatives, from St. Phillip's and St. Michael's, and
Chairman of the Committee of Ways and Means. His fine
In IS 17 Mr.

person, powerful voice, and elegant elocution,
for a

second time a

He always

spoke without

linger said
fectly the

member

to

me

filled

me

(then

of the House) with admiration.

elfort,

and yet

his voice, as

on a former occasion, seemed

to

Judge

fill

per-

Representatives Hall. In 1823 he was appointed by

President Monroe, by and with the advice and consent of the
Senate, Judge of the District Court of the United States for
tlie

State of

South Carolina, and

He was

in

this

office

he closed his

Judge as successful as he was in
all other stations.
Long removed from the former, he returned to preside in it with as much dignity as if he had
been absent only a day. He gave universal satisfaction. He
met all the responsibility of the great "Bond Case for Duties
under the Tarift?' and in which it was intended to give a
triumph to Nullification, by overriding the Act of Congress,
valuable

life.

as a

in the verdict of a jury.
Jndg^ Lee ruled out the defence,
and thus defeated the project, and prevented the effect of Mr.
McDuffie's powers of argumentation and eloquence on a Jury.
In addition to all the eminent services of Judge Lee, to
which allusion has been made, it must not be forgotten,
that he aided in the Temperance Reform.
His beautiful example, in this respect, as he stood by the side of the never
enough admired Oilman, had a powerful and just effect in
giving Temperance the ascendancy, which, subsequent to Iiis
death, it attained and maintained for years in Charleston.
Judge Lee, in 1817, with his pastor, Mr. Foster, and other
members, seceded from the Congregational Church in Meeting-street, and constituted the Unitarian Church, to the care
of which Dr. Gilman was subsequently called.
I do not i)re-

tend

to

inquire into forms of faith, either to

commend

or con-

—
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Liberty of conscience and freedom

to worship, as he
one under our free and happy Constitution.
And Judge Lee and Dr. Gil man worshipped God
as they believed to be right: and if the true test be to "judge
a tree by i'.s fruits," then indeed the lives of both these eminent men entitle tliem, so far as men can see, to "the well
done good and faithful servant;" on the part of their Master,
"enter thou intj the joy of thy Lord."
He died on the 23d of October, 1S39, in his seventieth year,
leaving a large family.
His eldest son, John Miles Lee,
graduated in the class of 1813 in the South Carolina College.

denin.

pleases, belongs to every

He was one

of

my

most intimaie and endeared friends.
was a bright light, which, if

his noble, gifted father, he

not early been extinguished, would have been seen and

Like
it

had

known

saw him when I was admitted to the Bar
ISH. He soon after died.
Judge Lee needs no commendation from me his life is his
But I would not do him full justice without citing
praise.
the eloquent tribute of that great and good man, Dr. Gilman,
of

all

men.

I

last

in Charleston in

:

with whicli he so happily closes his funeral discourse.

"Judge

Lee,''

ble death.

The

may

he says, "

be said

to

have died an enviahim away was

very time that has taken

many happy points about his own
He has died in the fulhiess of a ripe and good
He has not outlived his friends and admirers.

almost as felicitous as the
character.

reputation.

He was

almost borne

away

for surely tlie aflcctionate

may

like Elijah in a chariot of glory

admiration of a whole community

be compared to the Tishite's ascending

before the infirmities of age had

dimmed

car.

He

his faculties, or

died

made

a question with the succeeding generation whether his fame
way so well founded as his cotemporaries represent. The
young have known and iieard him. The middle aged have
been stirred by the tones of his manly and melodious voice,
and have been prompted to high and virtuous action by his
it

The aged have witnessed his long,
and honorable career. Could happier circumstances and coincidences have attetided his death ? Yes, one thing
persuasion and exami)]('.
consistent,

is

li;q)|iior

than even these.

He

died the death of a righteous
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man. " Let me die the death of
end be like his."

righteous, and

the

let

my

last

A

Discourse on the Life and Character of the Honorable

Judge in the District Court of the United
Pronounced in tne Unitarian C/nirch, Cfiarleston,
C, on Sunday Eveyiing, Nov. 3, 1839, by Samuel Gil-

Thomas

Lee, late

States.
S.

ma)i, D. D.
Proverbs,

x. 7.

Refreshing indeed

Death seems
virtues

to

— ••Tlio
is

niomory of the just

the recollection of departed excellence.

consecrate and

fix

which we love and admire.

an unalterable seal on the
Tliey have

We know

our inviolable inheritance.

ward can tarnish

is l)lessetl."'

or impair them.

So long as we beheld these

virtues connected with a mortal, fallible

man, we might

sense of their precariousness and insecurity.
predict,

now become

that nothing hencefor-

We

feel

a

could not

with certainty, their contuiued strength and lustre.
Neither
they are beyond the reach of accident.

But now

—

them. They are as
They have taken their place
The memory
imperishable treasures of our souls.

time, nor earth, nor change, can affect
fixed as the

among

the

of the just

stars of

heaven.

is blessed.

Penetrated, no doubt, with this ]irofound and afiecting sen-

timent of inspiration, you,

my

hearers,

have requested

me

to

appropriate a portion of the religious services of this evening,
to a delineation of the life and character of one, who has long
worshipped among you whom you have tenderly loved and
and whose place in this sanctuary will know him
revered

—

—

no more.

The

true

and proper object of eulogy,

to flatter the

dead, nor gratify

tlie

I

living.

lavish praises on the unconscious dead?

conceive,

Why

is

neither

should

we

Far are they now

beyond the reach either of our applauses or reproaches.
Almost equally futile is it, to trace out their biographies, or to
dwell on their extraordinary qualities, for the mere purpose of
satisfying a busy curiosity, or to indulge the fond vanity of
No. We must not be led to
survivine: friends and admirers.
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our interesting subject,

this evening,

through any such man-

worshipping, or man-admiring motives.
blazon forth, an individual, that
tions

and

request.

the

same

hitnself,

To

to

memory of the just is blessed,
know him, and to be thrown into
him

limited sphere of action with

was a noble representative of

enduring

hutnan nature.

in

not to exalt, or

your recent resolu-

us, the

we happened

not because

It is

interpret

I

blessed, not because ive can call

— but because

ivhat

is

he,

and

excellent

The memory of the just is
him by name, and remember

the graces of his person, the energies of his intellect, or the
virtues of his

mighty

we

heart, but because

him

see in

manifestation, a glorious revelation, of the Deity

—

— an

new

a

illustra-

power of Christianity an animating encouragement amidst the trials and toils, the darkness, embarrassments,
and contradictions of life a type of what we might, and
ought to be a specimen of what man may yet be a blazing
light, to call forth, sustain and direct, the pure and undying
tion of the

—

—

aspirations of our souls.

legitimate objects

present to you, at

—

Such, as

which you had
this time, some

in

I

apprehend, were the

view, in requesting

fitting

me

memorial of the

to

late

Honorable Thomas Lee.

He was

born in the city of Charleston, on the

1769: a year which happened
tinguished

He was

men who adorned

to

1st

be prolific of so

the past

and present

of Dec.

many

dis-

centuries.

thus near the verge of seventy years, at the time of

his decease,

on the 23d of the

last

month.

of remark, that about one year ago,

It

may

be worthy

when he appeared

to

be

calmly stated to
me, in confidential conversation, the very strong presentiment
he felt, that he should not live much beyond the limits of
three-score years and ten. I state the circumstance as at least
in possession of perfect health

and

vigor, he

an interesting coincidence, and undertake not to decide
far the presentiment might have been casual, or how

how
far

it

was an instance of his usual practical sagacity.
His infancy and youth were exposed to the well known
vicissitudes which marked the progress of the Revolutionary
war, and the early struggles of our republic. He may be said
to have been born along with his country, and felt his way
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together with her, np to fame and fortune, through various
developments of intellectual and moral character. Thus he
was an American in Rrain and the lover of our institutions
might lairly and proudly point to him, as an indigenous spe;

cimen of what they were intended to produce. His father,
pursued the industrious and skilful occupation of a watch-

who

maker

Charleston, entered

in

the foremost into the

This gentleman must have been

tants of the colonies.

guished

among

exposures and sacrifices, encountered by the inhabi-

contlicts,

for considerable

distin-

energy of mind and character, since

he was for some time a Commissioner in the American army,
and was afterwards appointed colonel of one of the regiments
We also find his name in the list of that
of South Carolina.
honorable baud, who, for purposes of intimidation, were exiled
to St.

Augustine by the enemy when

ton.

The

subject of our

in

possession of Charles-

memoir was

at

this

period about

His father had transported his whole

eleven years of age.

To what influences
Lee was exposed at that very observing and
impressible age, whether he saw anything of the excellent
society which tlieu abounded in Philadelphia, or was engaged
in pursuing such an elementary education as the times would
permit, or felt the pinching grasp of privation and poverty, I
rising family for safety to Philadelphia.

the youthful

—

have no materials whatever

The

juvenile biography,
cal

to

next incident which

I

determine.

have been able

school of Messrs.

Thompson and Baldwin,

This must have occurred not long before and
of 17S3,

when

lie

to trace in his

his attendance at the respectable classi-

is

\vas

about thirteen years

in

this city.

after the
old.

peace

Here

it

is

certain, that

he made

language,

serve as an auspicious foundation to his attain-

ments

to

sufficient proficiency at least in the

science, for

in legal

instinctive propensity; for

years

after, at

which

we

it

find

Latin

appears he had an early

him only two

or three

the age of fifteen or sixteen, already a student

an eminent lawyer, who still survives at a very
advanced and most honored decline, and who well remembers
his youthful pupil, as one of the most promising and interesting of his time.
He belonged about this period to a Moot, or
in the office of

JUDGES.

90

Debating Society, whi(;h nn inhered

whom

among

its

flower of the city,

many

distinction in

race of honorable renown.

society,

tiie

of

no doubt, that Judge Lee

members

first

It

was

commanding

eloquence, which afterwards so frequently enlisted
its

right,

favor,

prompted as

and clothed

in

for

all

hearts

ever was, by a conscientious love of

the most captivating gifts of voice, lan-

Even

guage, and manner.

was not wanting

it

in this

developed and cuUi-

vated the elements of that fluent, persuasive, and

in

the

subseqnently obtained high

its

in his early life,

an opportunity

public exercise and display.

The

French Revolution, in its preliminary stages, had commanded
the best sympathies of the whole world; and when intelligence in the year 17«9 arrived, at Charleston, of the destruction
of that stronghold of oppression and tyranny, the Bastile, a
meeting of the citizens was summoned to express their congratulations on the event.
Although but in his twentieth year,
young Lee appeared with characteristic ardor, on this congenial occasion, before his fellow-citizens, and won the first leaf
of that public chaplet, which continued to increase and
strengthen for fifty years, and which was even on the point of
acquiring new and verdant honors, when the venerable wearer
was summoned, we trust, to receive an infinitely more precious
crown, that fadeth not away.
The six or seven years which he devoted to the study of
the Law, at a period of comparative boyhood, sufficiently
evince the original decision of his character, together with a
deep-seated consciousness of his appropriate destination
Hfe.

Among

his other

in

accomplishments, he acqnired so per-

fect a knowledge of the French language, that he could, at
any time afterwards, address with his accustomed ease and
happy effect, a body of his French fellow-citizens, or examine
a French witness at the Bar, without an interpreter.

In 1790, as soon as he arrived at age, he

commenced

the

under the most favorable auspices.
The general difficulties and embarrassments of the country
had been now surmounted; the new Government had acquired a stability which secured universal confidence; commercial
activity and prosperity every where revived: and Charleston
practice of his profession
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Mr. Lee continued

partook largely of the hapjiy renovation,
several years in very successful

riding an extensive circuit, in

attached friends,

some

of

practice, at the

company with

whom yet

survive

same time

a few ardently

to

bear witness to

the delights of a connexion, wiiich grew stronger and dearer

through every subsequent and strange vicissitude, preserving
even its genial fires amidst the storms of party abroad, and

beneath the whitening hair

at

home,

until the

brought about the irrevocable parting, and the

hand of death

warm

tears of

long tried friendship were poured into his closing grave.
In the

mean

time, his

and fine qualities
who, shortly after
the law, elected him a member

imposing

talents

attracted the attention of his fellow-citizens,

commenced

he

the practice of

In this capacity he served for seve-

of the State Legislature.
years, advocating,

ral

with especial enthusiasm and

every measure which leaned to what

Yet

I

am

is

effect,

called the popular side.

assured by those whose opportunities and penetration

well qualify

them

to decide, that

even in times of the greatest

was properly a party-man he
but
never surrendered himself as the slave of any faction
always preserved his independence untrammeled, and refrainpolitical

agitation, he never

;

—

ed from pushing his favorite principles

to a reckless

extreme.*

He was

married in the year 1792, and afterwards passed a few
years in the country, but has generally resided in Charleston
with his large and interesting family, on whom he conferred
the most enlightened education that his opportunities allowed.
In the year 1794, he
five. Solicitor

ed

was appointed,

General of the State, an

to universal satisfaction for

at

the age of twenty-

which he dischargyears, when he was

office

about ten

appointed one of the Judges of the Court of General Sessions

and

Common

Pleas.

This

being induced to resign

it

office

he held but a very short time,

by some constitutional maladies,

* During the highest excitement of the recent conflict between South Carolina
and the General Government, when many even of the most honorable members
of both the ojiposing parties contributed to separate funds, for the purjiose of
purchasing votes, Judge Lee, although surpassed by none

for a

deep interest

in

the great questions at issue, nor for a readiness to incur pecuniary sacrifices in
the promotion of

what he deemed the righteous cause, resolutely refused

courage a proceeding which he considered so unjustifiable.

to en-

—
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incompatible with the sedentary duties which

was soon

continued

to

it

required.

He

appointed Comptroller General of the State, and

after

discharge that office for twelve or fourteen years.

Respecting his services in this department of public duty, per-

haps no authority more satisfactory could be adduced than
Ramsay, who rendered him, while living, the following testimony in his excellent History of South Carolina

the late Dr.

a testimony, the

full truth

of

which

I

in the slightest degree questioned.

am not aware was ever
When speaking of the

recovery of the State from her financial embarrassments and

commencement of the present century. Dr.
Ramsay remarks: "After five years faithful service, in which

difficulties at the

Paul Hamilton introduced the same order into the finances of
which had been done by his illustrious namesake for
the United States, he was honored by his grateful country
with the highest State office in its gift. Thomas Lee was
the State

ap|)ointed his successor,

who with

equal firmness

From

same good work.

prosecutes the

and

ability^

their exertions^''

continues, thus evidently including Judge Lee in the

encomium with
tions, a

his meritorious predecessor,

"from

he

same

their exer-

chaos of public account has been reduced

to

order;

energy and decision infused into every department of finance

and the

fiscal

;

concerns of the State, recovered from disorder,

now

in a flourishing and healthy condition."
Dr. Ramsay
remarks afterwards, that the very delicate and difficult
measure of adjusting the legislative representation of the peo-

are

also

ple to their property

and numbers, was

nary exertions of Comptroller Lee,

effected

who

by the prelimi-

reduced

to

one view

numerous and compliThe Legislature then adopted a new principle
the representation, introduced and ably sup-

the whole property of the State from

cated returns.

of distributing
ported by

Abraham Blanding.

Thus, he concludes,
a real
which threatened the peace of the State, was compromised to general satisfaction, and the reform of the fiscal
'•

difficulty,

department essentially contributed

in

to

a reform of the Constitu-

and the stability of the Government."
In 1817, Judge Lee was elected President of the State Bank
this city, an office which he faithfully and satisfactorily

tion,
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the last twenty-two years of

iiis life.

A sense

services to that institution has been publicly expressed

of his

by the

any farther reference to the subject here.
was commissioned by President Munroe, as
Judge of the District Court of the United States for South
Carohna District. His connexion with this office also ceased
only with his death^aftera punctual and assiduous performance of its duties for almost seventeen years. Those who
were best acquainted with his merits in this department, and
best qualified to judge of them, have in a public manner
already conferred on him the beautiful and comprehensive
eulogy, that his "decisions were characterized by a love of
truth, and his judgments were given in mercy; that he administered justice without respect to persons, and did equal
right to the poor and the rich."
In addition to this high testimonial, it has been privately remarked by a competent observer,
that Judge Lee exhibited a striking flexibility of talent in
adapting himself immediately to the forms and phraseology
directors, precluding

In 1S23, he

andspiritof his juridical function, after the long disuse of legal
habits to

which

his other duties

had previously subjected him.

Another, eminently qualified, assures me, that no Judge ever
sat on the Bench, who was more patient in listening to Counsel,

more candid and open to every just impression, or who
his judgments with more calm deliberation, or who
would more gracefully surrender his deeply fixed opinions
and prepossessions, before the light of reason and argument.
And if I might venture, myself, another train of remark on a
subject so alien from my sphere, I would diffidently observe,
without presuming to pronounce on his legal merits either one
way or another, that the published decisions of Judge Lee exhibited a most commendable perspicuity of style; that he did
or

made up

something

to free the

profession from the usual charge of being

and pedantic: that there was a happy neatness and
point about his explanations and reasonings, avoiding both
the extremes of saying too much and too little
and that in
technical

;

one respect

at least,

he followed

at

no large distance the steps

of the great legal luminary of our country

and day, himself
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SO lately extinct,

by popularizing and rendering

intelligible to

ordinary capacities the science and mysteries of the law.

While enumerating the public services of Judge Lee, it will
by no means be out of place to allude to his exertions in the
cause of the Temperance Reform. The time will come, when
South Carolina, and his whole country, will more vividly remember and recognise his merits in this department of action,
In fact, the Temthan even his fiscal and juridical services.
perance Association

may now

be regarded as one of the settled

institutions of our country, although

tioned

mount

it,

and no

authority.

And

no legislature has sanc-

convention has enforced

political

he,

who

its

takes a leading part in

parait,

as

did our deceased friend, without the least tincture of fanatical

ultraism on the one hand, or of shrinking timidity and inde-

on the other, may be as emphatically pronounced a
if he acted by the unanimous vote of a legislature, or could show on his warrant, the Great Seal of the
For he has God for his authority his conUnited States.
and the advancement, good order,
science for his charter,
happiness, both spiritual and temporal, of tlie community, as
much his object and guide, as if he were the author of a
cision

public man^ as

—

—

whole code of engrossed laws.

It

was

therefore,

I

conceive,

with peculiar propriety, that in your resolutions of the
Sabbatli,
place.

you gave

this feature of his public history a

Truly, also, might the Managers of the

Temperance

if

his departure

associations,

it

is

tli(^

a source of affliction to other

is

profoundly and emphatically so

Judge Lee having been

identified with the rise

Temperance movements

his lasting
stinct of

Young Men's

Society, while recently bewailing his decease,

observe, that

of

last

prominent

honour be

it

in

to them;
and progress

South Carolina.

Yes, to

said, that with that far-reaching in-

benevolence and usefulness, which was one of the

constituent elements of his character, he perceived from the

very beginning, the vital importance of this cause to families

and

to States

—

to fathers,

munities and nations.
stepped forth with a

mothers, children, neighbours, com-

It

little

was about ten years ago that he
band long before the cause began

—
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when

it

was decidedly un-

the most legitimate object of

tliis he cheertully and calmly
and low, moving steadfastly
onward to the end with an unshaken and devoted faith.
The next circumstance in his history, to which I shall

wit,

sarcasm and

re})roacli.

All

bore, both from high quarters

advert, although

be classed

still

among

his connection

less

tlie

of a public nature, can yet scarcely

transactions of his private

with this Church.

life.

In the resolutions

I

at

mean
your

was declared, with equal truth and simplicity,
Perhaps
that to Judge Lee we "owe a debt of gratitude."
few among us are aware of the full extent and bearing of that
remark.
It may be known to many, that in the year IS 17,
this Church had been long united with another in the city,
so as to form with it one legal corporation and one ecclesiaslate

meeting,

tical

it

body, even

to the

regular interchange of pulpits every

Sabbath by the two acting pastors.

Few

persons acquainted

with religious history, would antecedently predict that a connection like this could be indefinitely permanent.

It

must

have been foreseen that in the lapse of time, the harmony of
the association, however complete at first, would at length be
disturbed by personal partialities and prepossessions in favor
of ditierent pastors, or

by differences

in theological opinions.

Accordingly with the year just mentioned, the period had
arrived for both these causes of disturbance to operate with

The two Churches were

rent into an
embracing the ancient Calvinistic creed of the corporation, and the other adopting those
principles of scriptural interpretation denominated Unitarian.
The breach was still further widened by the fact, that one of
the oiilciating ministers for the time being, Mr. Forster, was
an earnest advocate of the last mentioned system, and had, in

uncontrollable power.

irreconcilable division, one party

a short time, acquired a large

number

ticularly acceptable as a preacher

of adherents, being par-

and a man.

a desirable object of the Calvinistic party to

It

thus became

exchange him

clergyman of a different description, and secure, if posthe continued adherence of both the Churches to their
ancient creed.
At this crisis, Judge Lee was found among

for a

sible,
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the friends

and followers of Mr.

Forster.

who

proposed

to the

other party the terms of an amicable separation, and

the

future appropriation of each

Church

edifice to the use of the

denominations, respectively.

The

was

proposition

for

some

Various discussions and meetings
which Judge Lee was almost the only promi-

time strenuously resisted.
took place, at

nent advocate of the side which he had espoused.

handed, he encountered four or

five

Single-

very able and active

at length both parties became convinced that
was no hope of future harmony and reconciliatiouj
except by a voluntary and absolute separation.
Our departed
friend was Chairman of the Joint Committee of Ten, who
drew up and reported the articles of separation. " Impressed,"
say the Committee in their Report, " with the solemnity and
importance of the subject confided to them, and anxiously
solicitous to meet the wishes of their constituents, they frequently and freely interchanged their sentiments, and now
recommend the above measures as the most likely to tranquilize the Church, and unite in brotherly love and atfection
Upon this recommendation the whole
all its worshippers."
body acted, and the result may be perceived in the following

opponents, until
there

extract from their minutes:

"Charleston, 24th June, IS 17.

Church meeting held this afternoon in the Circular
Church, present one hundred members and supporters; on
the above Report of the Joint Committee being read, it was
unanimously agreed to adopt the same without any alteration
whatever." Thus terminated this severe struggle, and they

At

a

who have

since enjoyed the advantage of an edifice here,
where they could celebrate the worship of Jehovah, and observe the ordinances and institutions of Christianity, according to the principles then contended for, and which they have
been led conscientiously to adopt, may estimate the truth and
force of the declaration, that

we

oive

a debt of gratilude

to

Judge Lee.
But this was but the beginning of our debt of gratitude to
him. P'or twenty-two years he has continued one of the
firmest and most efficient supporters that ever blessed and
upheld a Church.

Truly

may we

say that a

fair

pillar

has
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Unstintedly and nnshrink-

been removed from our temple.

inglydid he throw his repntation, his infinence, his exertions,
his time,

Iiis

voice,

liis

good wishes and

interests of

his prayers into the

was enshrined, and the best
himself and manldnd enclosed. Never doubting,

avk wliere he believed the

triitli

never desponding, always conciliatory, always forbearing, he
entered with zeal into every project which the exigencies of

and maintenance of its principles
prominent and beautiful feature of his character
surrender peacefully and gracefully to the will of the

the Church, or the defence
required.

was,

to

A

majority, in matters

ago

to

where

was not absolutely
was proposed several years
improvement and assistance

his conscience

For instance, when

concerned.

procure an organ for the

it

of the choir, his private taste preferred the ancient practice of

vocal music; but as soon as he learned that an organ was
desired by the congregation at large, his generous subscrip-

was immediately ready for the purpose. Nor did his
Church rest simply in externals. Ho was as
far as any man living from employing religion as an instrument of policy, or for the promotion of good order in society.
He would have scorned so low a motive for its support. His
religion, too, was infinitely removed from the mere negation,
of which his views are sometimes thought to consist.
His
zeal was never inspired by the fact that he had made a partymatter of the cause, and that he must now support it at all
hazards.
He had repeatedly and seriously examined his
religious tenets.
They had entered into his heart and soul.
Tliey had become a part of the very man, moulding him to
the will of an all-present God, and assimilating him to his
meek and spotless Redeemer. Their influence seemed almost
to overcome in him the few infirmities inherited from our
common im])erfect nature, causing him to forget, like a child,
the quick resentments of the moment, to forgive the injuries
which he may have incurred, to bear with peculiar and untion

interest in the

expected patience the attacks of the

and

last

oppressive disease,

encounter the approaches of death with a firm, unwavering, and even triumphant faith.
In some published
remarks which he delivered a few years ago, at a public
to

7
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meeting of

tlie

Tract Society in this

himself in the follcnving words:

"The

cliiircli,

he expressed

creed of

my

fathers,

Mr. Chairman, was Trinitarian; and I had every motive to
attach myself to and love that religion which they professed.
I was bronght np in that faith, and worshipped in it long
I then found its mysteries perafter the p(M"iod of manhood.
The demands which it made
plexing and incomprehensible.
upon my mind to yield implicitly and blindly to doctrines, as
fundamental, which I could not understand, led me to calm
and deliberate investigation, which resulted in their rejection
I considered myself, sir, as
as not warranted by Scripture,
an accountable being; and believing that it was my sacred
duty to use the reasoning faculties with which God has (Uidowed me, for the discovery of truth, and in a more especial
manner of religious truth, I rejected the authority of men and
councils, and sought for light and direction, where alone it
could be found, in the records of Revelation. My mind, sir,
is completely satisfied; and I thank God I have no longer

any doubts or misgivings."
Such was the state of his mind and belief, yet combined
with the most tender regard and the most entire respect for
the conscientious views of

became,

in the

all

other denominations,

when he

year 1824, almost sixteen years ago, a regular

attendant on the administration of the I^ord's Supper in this

church.

His interest

in religion

every succeeding year.

has seemed

Not long

tioned, his eldest son, a most pious
this
tlic

to

increase with

menand worthy member of

after

the event just

church, died and was buried in the family cemetery in
country.

One

of his surviving sons informed me, that on

the return of the family from the interment to the mansion,
his father addressed
strain

them

all in

an impressive and instructive

of remark, which he trusied they never could forget.

During the absence of the pastor of
miM's ago, our fi'iend took

this

church a Uiw sum-

the lead in coiulucting the usual

numner in
was by liis exemj)lary
About a year since,
character, will long be remembered.
when it was announced that our Sunday School required a
services of the congregalion,

and

his impressive

devotion and reading, heightened as

it
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and when

prevented them from heing acce|»ted,

a sutiicient

supply

seemed to be his
pleasure to enter his pew every Sabbath morning at an early
hour, and listen to the lessons and hymns of the children.
When, a tew months since, a vacancy occnrrrd in the Dcaconship of

tlie

still

it

church, he cheerfully accepted the

ollice, not-

To

withstanding his advancing age and probable infirmities.

he was ever an invaluable friend, soothing his

his pastor

mind and sustaining
of

by tVequent notes and letters
or by visits snatched from

his labors

sympathy and kindly counsel,

the hours of business.

Shortly before his death, as
event, while standing with

near anticipation of the

if in

beloved relative

a dearly

cemetery of our church, he pointed
recently purchased,

said, "

and

the centre of that square.

whom

's,"

never quarreled

he
in

at

It is

this

Shall not the

when

die, let

me

the next square to

be laid in

my

friend

same time named. " We have
said he, " and we shall slumber

life,''

in

death,"

church owe him

memory

I

in the

whicli he had

the

peaceably by each other's side

Does not

to a spot

a

'^

debt

of f^rnlitude?'"

of the just be cherished as peculiarly

and p/'fcious, by every heart of sensibility among us?
had intended to close this discourse with a general summary or estimate of Judge Lee's intellectual and moral (jual-

blessed
1

but

ities;

under

my

the

materials of his l)i()graphy have so

hands, that

I

shall leave this

of his personal history, to
force

two

its

own

points,

make

its

swollen
unvarnished statement

own

conclusions on your minds.

impressions;

to

en-

There were one or

however, about his character, so very prominent,
I may be permitted to dwell on my
a few moments more.

yet so very intrinsic, that

subject for

The

was

and deej) couscienliousncs.'^. He
and abhorrence of wrong as any
man who ever lived. One of his most frequent incpiiries
was, is such a policy or course of conduct right ^
He would
meet you in the streets with this question. He would discuss
it with yon at home.
It haunted him like a messenger from

had

first

his intense

as strong a love of right
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heaven.

It

was indeed

to

it,

like

the voice of God.

our departed friend

The second

Would

man might more and more

vidual and social

that indi-

earnestly listen

!

which I cannot help
was his open-handed and overtlowing benevolence.
His life was a series of benef^ictions. He seemed to know no
value in money, but the good it might do to others. It was
this quality that led him many years since to adopt the
orphan child of a perfect stranger who died hy the fever of
our climate, and that at a time when his own numerous and
increasing family made no slight demand upon his means.
It was the same quality which prompted him to place considerable sums of money on the severely cold days of every
winter in the hands of his pastor, with a request that it might
of his

characteristics

noticing,

immediately be distributed

to the

times he would depositamounts of

suffering poor.

money

in the

At other

same hands

any general purposes of charity whatever that might
And again he would appropriate sums in the same
manner, under a feigned hand, but which was detected to be
his, by inadvertent resemblances of manuscript, paper and

for

occur.

other circumstances.

Doubtless

many

are equally acquainted

with other instances of a benevolence which appeared thus
habitual and spontaneous.
It

has been said of him that he was of an indolent, or more

properly speaking, an inactive temperament, unless roused
exertion by a strong sense of moral obligation.
infirmity

is

unquestionably

to

Much

be ascribed to the long periods

of suffering and disease which he endured in middle

But

if

to

of this

he wey^e constitutionally inactive,

it

life.

only heightens his

and so effectually overcame the proand was ready to act at every call, even of hopeless
duty. Heaven bestow on society as many indolent members
as it may please, like Judge Lee!
But at last the period drew near when lie was to be called
to a more solemn, yet at the same time a more merciful tribunal than the admiring or caviling judgments of his fellowmerit, that he so often

pensity,

mortals here.
his sick

On

chamber

to

the Sabbath before the

last,

he sent from

ask for the prayers of his church in

his
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On the following morning he desired to see his
who immediately repaired to his abode and visited
him every day till his decease. He found him calm, col-

belialf.

pastor,

lected, firm as ever in all his religious views,

posed

to

though not

dwell on speculative points of doctrine.

did he express his confidence in

God

dis-

Repeatedly

as his merciful Friend

and Father. He professed to receive infinite comfort from the
language of syiupathy and prayer. When intbrmed that his
numerous tViends were anxious for his safety, " tell them,"
said he, "that I am patient; and be assured, that if ever man
felt hicmble, such is my feeling now."
Judge Lee may be said to have died an enviable death.
The very time that has taken him away was almost as felicitous as the many happy points about his own character. He
He
has died in the fulness of a ripe and good reputation.
has not outlived his friends and admirers.
He was almost
borne away

like Elijah in

a chariot of glory

atiectionate admiration of a

pared

to

firmities

the Tishbite's ascending car.

of age had

—

whole community

dimmed

He

tor surely the

may

I)e

com-

died before the in-

his faculties, or rendered

it

a

matter of question with the succeeding generation whether his

fame were so well founded as his contemporaries represent.
The young have known and heard him, and learned from
him. The middle-aged have been stirred by the tones of his
manly and melodious voice, and have been prompted to high
and virtuous action by his persuasion and example. The
aged have witnessed his long, consistent and honorable career.
Could happier circumstances and coincidences have attended
his death?

Yes, one thing

is

happier than even these.

died the death of a righteous man.
the ris;hteous,

and

let

my

last

"

end be

Let

me

He

die the death

like his."

of

—
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SAMUEL WILUS.
Samuel Wilds

is

a

name

wliicli cliallenges respect

he has rested in the silence of the grave

He was

born

1775.

His love of learning

ted to

(I

me by

presume in Darlington

a friend.

ft>r

nearly

District.)

even

fifty

on 4th of March,

shown by an anecdote

is

He was

after

years.

about engaging

in a

narra-

pitched

with other boys. They were dissuaded, and a foot race
was proposed as a substitute, for a wager. The race was run,
and ^Vilds was the victor; the money thns won he applied

battle

Latin grammar.
He married in 1798,
De Witt, daughter of Captain William De

for the ])urchase of a

or 1799, Elizabeth

Witt, a gentleman occupying a high position, in the country,

war

for his active services in the
for

his

domestic virtues and

twenty-six, Mr. Wilds
ture;

was

of the Revolution as well as

stern integrity.

At the age of

member

of the Legisla-

elected a

two years afterwards he was elected

Northern,

He was

now

Solicitor of the

the Eastern Circuit, without a dissenting vote.

Judge the 11th Decen}ber, 1804, in his thirJudge Waties was the youngest man ever elected
to that office; he wanted a few days of being twenty-nine
years old. Judge Wilds was twenty-nine years, nine months
and seven days old, when he attained to that highest legal
distinction.
John Garlington, Esq., of Laurens, stated tome
that he heard Judge Wilds narrate his early poverty, which
was so extreme that he had not a pair of slioes until he was
He also said that Judge Wilds, with
eighteen years of age.
great good humor, told his auditors on the same occasion
an entertairmient given to him by Robert Crcswcll, Esq., at
Laurens that Judge Grimke was much displeased, on account of his youth, at his election to the Bench: the venerable
elected a

tieth year.

—

Judge, in reference

coming over

to

his

election, said, " the

boys

will be

Judge Wilds died 9th March, 1810.
He was, therefore, upon the Bench a little more than five
years.
In that time he obtained the reputation which a long
life seldom earns.
the Bench."
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Young, eloquent, learned,

polite,

and energetic, he held the
His sentence upon
all.

scales of justice to the admiration of

Court of Sessions for Charleston District,

Slater, in the

i'or

the

murder of his own slave, will be read and admired wherever
His opinion in
truth and eloquence can be understood.*
It is taken from a work intended
the sentence on Sh\ter.
and mi-<represent Southern in>titntions ]Mrs. Stowe's I\ey to Uncle
Tom's ('ahin. The iViends ol',Iiid-e Wihis are indebted to her for preservinsj this
beautiful and eloquent specimen of liis powers: -John Slater, you have been

* The

(V)lIo\vinLr is

—

to pervert

convicted by a jury of your country of the wilful murder of your
I

am

own

slave; and

sorry to say the short. irupres>ivc. uncontradicted testimony, on which that

was founded, leaves but too little room to doubt its jiropriety.
The annals of human depravity might be safely challenged for a parallel

conviction

to this

unteeling, bloody, and diabolical transaction.

You caused your

unotiending. unresistinj; slave, to

lie

bound hand and

foot,

and

compelled his companion, perhaps the friend of his
head with an axe. and to cast his body, yet convulsiui;- with
And this deed you dared to perpetrate in
the agonies of death, into the water!
the very harbor of Charleston, within a few yards of the shore, unblushiiiirly, in

by

a reliiiement in cruelty,

heart, to

chop

his

Had your murderous arm been laised against your equals,
more elllcacious laws of the land unite to

the face of open day.

whom

the laws of self-defence and the

your crime would not have been without precedent and would have
Your personal risk would at least have proved, that though
But you too well knew that this unl'ortnnate
a murderer you were not a coward.
man. whom chance had subjected t<i your I'aprices, had not. like yourself', chartered to him by the laws ot the land the same rights of nature: and that a stern
but necessary policy had disarmed him of the rights of self-defence. Too well
you knew that to you alone he could look for protection, and that your arm alone
could shield him from o]>pression or avenge his wrongs: yet that arm you cruelly

protect,

seemed

less horrid.

stretclied out for his destruction.

The counsel who generously volunteered
at the

his services in your behalf, shocked
enormity of your oflence, endeavored to find a refuge, as well for his own
all who heard your trial, in a derangement of your intelSeveral witnesses were examined to establish this fact but the result of

feelings as for those of
lect.

;

their testimony,

it

those of the jury to

is

apprehended, was as

whom

proved successful, not

was addressed.

it

I'roiu

little

any desire

to

I

satisfactory to his

mind as

save you from the ]uinisliment which

awaits you, and which you so richly merit, but from the desire of saving

in

my

bosom, so great a monster.
felt themselves justified
punishment him who murders a slave. Whether

country from the foul reproach of having,

From

to

sincerely wish this defence had

in its

the peculiar situation of this country, our fathers

subjecting to a very

sliL'lit

the present state of society reijuire
the apparent rights of humanity,

a

continuation of this policy, so opposite to

remains for a subsequent Legislature to decide.
Their attention would ere this have been directed to this subject, but for
the honor of human nature, such hardened sinners as yourself are rarely found to
disturb the repose of society. The Grand Jury of this country, deeply impressed
with your daring outrages against the laws of both God and inan, have made
a very strong expression of their feelings on the subject to the Legislature; and
it

—
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Gourdin

Thurs, (3 Brevard, 153,) will be, as it deserves to
by lawyers for its clearness and legal acnmen. His
early death made South Carolina weep from her mountains
But God's purposes, dark to us, arc always
to her seaboard.
just and riglit: and while we weep as individuals, or as a
vs.

be, praised

from the wi.sdoia

niul justice

hope to see tliis blackest
ate punishment.*

may

of that body the friends of htiinanity

in the

catalogue of

hiiiiiau

contideiitly

crimes pursued hy appropri-

which the hiw provides for your otTenee, I
more forciiiiy the want of power to make respected the laws
of my country, whose minister I am.
In proceeding- to pass the sentence

confess

I

never

You have

felt

You have

majesty of those laws.

already violated the

))roperly

pleaded the local law under which you stand convicted as a justification of your

You have

crime.

law

held that

in

one hand and brandished your axe

gave

other, impiously contending that the one

the

in

a license to the unrestrained use oi

the other.

But though you

will

go

olT

unhurt

the good actions of your future

I fear

abhorrence by an

ii>ipartial

Your unofl'ending

man.

person, by the present sentence, expect

in

Vour bloody deed has

not to escape with impunity.

world, and shunned as a monster

iki-w.,

will be spent in

wretchedness, and

against every virtuous emotion

heart

ent

— the

in

every honest

liy

posterity will be visited for your iniquity, by the stigma

Your days, which

of deriving their origin from an unfeeling murderer.
but

mark iiixm you which
You will be held in

set a

will not efface.

life

—

if

you

if

mangled, uiulilated corpse of your murdered slave

your imagination, obtrude

will

be

your conscience be not steeled
abandoned to hardness of

not entirely

lie

itself into all

ever be pres-

will

your amiisemenls, and haunt you

in the hours of silence and repose.

But should you disregard the reproaches of an otlended world

hear

witli callous insensibility the

gnawings of

a guilty

conscience

you

-should

— yet

remem-

approaching, and with you it is close at hand,
whose want of power can afford you no
you must raise your bloody hands at the l)ar of an
impartial, omniscient judge.
Remember, I pray you remember, whilst you yet
have time, that God is just, and that his vengeance will not sleep forever.
ber that an awful period

when you must appear
prospect of impunity

is

fast

before a tribunal

— when

The punishiuent under the Act of 1740, .3^fi, under which
was a line of £700, currency c(inal to 100/.

•s

victed and sentenced,

at 4s. Sd. to the dollar is
its

$l'2-i .57-100

— and

then imprisoniiKHit for seven years.

punishment

human

for

what .ludge Wilds

crimes,'' tu ilenth.

eleren years,

The Act

if

unable to

justice'' of the

At

my

silent in

instance,

my

friend Daniel Ilorl-

when

the above sen-

tence was pronounced, and strange to say, nothing can be found.
Sessions Docket or Journal, until lb33,

now

extant.

death nearly

Legislature yielded to the

beck, Esq., caused the records to be examined, to ascertain

1

)iay this

of 1821 changed this trilling

His eloquent tongue had been

when "the wisdom and

can be found.

—

justly called the "blackest in the catalogue of

"hopes" of the "friends of humanity."

ter

was conwhich

incapacity to enjoy or receive the prof-

of any oHice, place or employment, civil or military, and

fine

Slater

sterling

No

There

is

no

indictment against Sla-

presume the sentence was pronounced

in 1807.
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He was a follower of Temto submit.
was not known or recognized as a duty. He
drank neither wine nor strong drink. He usually kept colored
water before him, when in fashionable company; this he
drank in reply to their glasses of wine.
He lel^t at his death an only daughter, Caroline Simons
Wilds, who married, in 1S21, Dr. R. W. Mclver, and died in
1S37, leaving five daughters and one son.
A posthumous son
was born to Judge Wilds not long after his death, and was
called Samuel De Witt Wilds: he died in 1822.
His excellent widow, after mourning the death of her young
and gifted hnsband many years, married Dr. Thomas Smith,
whose head and heart alike make him an honor to his name
and profession. She lived for many years enjoying the blessings of a kind and indulgent husband and an abundant home.
She was a pious and honored member of the Baptist Church
at Society Hill, and died on the 24th day of March, 1S55,
full of years, and abounding in everlasting hope.
nation,

it

perance,

is

our duty

when

it
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WILLIAM SMITH.
Judge Smith was elected to the Bench the 28th of June, ISOS,
Judge Trezevaiit, who liad died the February

in the place of

preceding.
He was President of the Senate when elected,
and was a lawyer in the full tide of successful practice on the

now called the
He was born in North

Middle,

been unable
settled in

He was

to ascertain.

York

District,

Northern Circuit.
Carolina, but

He
when

migrated

when
to

or where,

I

have

South Carolina, and

very young and poor.

educated in part, probably by the Rev. Mr. Alex-

ander, the able teacher, and minister of the Presbyterian faith,

Mount Zion
Mr. Alexander's school, he
met with Gen. Jackson as a school-mate, and no doubt, when
the two noble Romans met at Washington, as President of the
United States and Senator from South Carolina, they met as

at Bullock's Creek,

and

College, Winnsboro'.

finished his course at the

While

at

life, and friends in all the fierce political strifes
which our country had been and was then subjected. The
Hon. Wm. H. Crawford was also his school-mate. Hence,
perhaps, began his devotion to him, which was perfected by
their principles and politics being the same.
At thirty years of age, Mr. Smith began the study of the
law, and as three years was then the prescribed term of study
for the graduate of a College, he must have been thirty-three
years of age, when admitted to the Bar.
I have scrutinized
this matter, and think his grand-daughter, Mrs. Calhoun, is
nigher right in her statement that he was admitted at twenty-

friends in early
to

one.

In the Roll of Attorneys admitted at Charleston,

Wm.

Smith is put down as admitted fith January, 1784. Judge
Smith was a memlxir of th(^ Ijcgislature of South Carolina
for many years.
In 1805, he was elected a member of the
Board of Trustees of the South Carolina College. In 1806,
he was elected President of the Senate.
He represented his early life to an intimate friend Col.
Thomas Williams, formerly of York, now of Montgomery,

—

—
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Alabama

—"as wild, reckless, intempcrate,rude and boisterous,

yet resolute and determined.''

He had

the rare blessing to

purest, mildest

and

been presented

to

best of

the writer.

his worst days, she

win

tlie

love of one of the

women, whose

He

character has ever

married Margaret Duff.

"In

never upbraided iiim by word, look or

met him as if he was one of the kindest
and best of husbands. This course on her part humbled him,
and made him weep like a child." This sentence, it is hoped,
will be remembered, was the language of .ludge Smith to the
friend already named, and to those who knew the stern?
unbending public character of the Judge, it will teach a lesson
gesture, but ahvavs

of

how much

was

at last

a patient

woman's

love can accomplish.

He

reformed by an instance of her patient love and

devotion, as he himself told

it:

"The evening before the Return Day of the Court of Com^
mon Pleas for York District, a client called with fifty notes to

—

suit.
Mr. Smith was not in his office
he was on
what is now fashionably called a spree, then a frolic. Mrs.
Smith received the notes, and sat down in the office to the
work of issuing the Writs and Processes. She spent the night
at work
Mr. Smith "in riotous living." At daylight, on his
way home from his carousals, lie saw a light in his office, and
stepped in, and to his great surprise saw his amiable wife,
who had just completed what ought to have been his work,
His entry awoke her.
with her head on the table and asleep.
She told him what she had done, and showed him her night's
work -Jifty Writs and Processes.
This bowed the strong
man, "he fell on his knees, implored her pardon, and then
and there faithfully promised her never to drink another drop

be put in

—

while he

"he

lived.^^

" This promise," says

my

friend Col. Williams'

and said the Judge to him, "from that
" His
day, everything which I touched turned to gold."
faithfully kept,"

entire success in life," says Col.

Williams, " he sat

down

to

his faithful observance of this nol)le promise.''

No

better

what has
band.

eulogy could be pronounced on Mrs. Smith than

just

The

been given in the words of her distinguished husman as William Smith is a

reformation of such a
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which few women have been permitted

chaplet of glory,

wear.

York

To

to

people of South CaroHna, and especially of

tiie

no stronger argument

District, certainly

in favor of

tem-

pera nee and total abstinence, need be given.
Judge Smith was an able, but rather tyrannical Judge, All
He committed the Captain of a volunstood in awe of him.
teer company in Charleston for disturbing the Court, by persisting to cause his drum to be beat after he had been ordered to
desist.
At the Spring Term of 1814, ho quashed every venire
around the Southern Circuit, because new Jury lists had not
been made out within three years, and from them the Jurors

drawn and summoned. This was a great legal blunder, and
worked great delay in the administration of justice. Still no
one doubted the purity of the Judge, although Bench and
Bar condemned the act as high-handed and uncalled for.
Judge Stnitli possessed a wonderful memory; and I have
often heard

it

said that he reported to the Constitutional Court

the case of the State
to his notes.

''

He

vs.

Fley and Rochelle, without referring

never forgot the faces of

liar traits

of character."

him

after,

If

he knew a

men

man

or their ])ecu-

once, he

knew

and neither the lapse of time, nor the place
where he might meet him, however little expected, misled or
ever

As an

deceived him.

be noted.
defend a

in the night time,

His

illustration, the following incident

He had been
man at Pinckney

employed,

many

may

years before, to

or S[)ai'taiiburg, for killing a horse

which, by our Statute,

is

a clergyable f(4ony.

—

meet his trial he fled the State. If the
case occurred during the existence of the Court at Pinckney,
at least twenty years must have come and gone; and if at
Spartanburg, at least ten years must have elapsed, before
Judge Smith entered Congress as a Senator from South Carolina.

soon

client did not

Walking
after lie

into the Hall of the

had taken

House of Representatives,

his seat as Senator, he discovered his

client in the person of Jolin

Alexander, commonly called the

member from Ohio. In
name was usually called Elchinor, and so
The member professed not to know
the J udge addressed iiim.
him.
The Judsre, with one of his bitterest oaths, swore he

"Buffalo of the West,''
Spartanburg, the

sitting as a
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should

know

liini, telling
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him he had

9100, and that he should pay

He

it.

his note at

wrote

to his

home

for

wife to send

the note, and h\' the return mail it eame, and Mr. Alexander
admitted the acquaintance by paying the note.
The speeches of his political opponents he never forgot and
often, to their dismay, the Judge, from the bottom of his old
;

some speech,

trunk, fished up

to

or speeches, entirely at

What

with their present views.

Mr. De Wolt", the Senator from Rhode Island,

arrayed

befor(3

him

war

a terrible basting he gave

when he

the evidence of his participation in the

slave-trade betbre ISOy, will be recollected by some, even at
this late

His
of

day

!

Judge

ability as a

Read and

Eifert (1 N.

will be seen

& McC,

by

referring to the case

His opinion in
vexed question of adverse possession, and
time in our Court, a plain, sensible, and just
374, note.)

that case settled the

gave, for the

first

construction of the Act of Limitation.

At the session of the Legislature in December, 1S16, Judge
Smith was elected to the Senate of the United States, and
thus vacated his place on the Bench.
From March, 1817, to
March, 1823, lie served, and most faithfully and ably discharged his duties in the United States Senate.

In December,

1822, the talented and accomplished Attorney-General of the
State,

Robert Y. Haync, was elected Senator in preference to
He was returned to the House of Rej)resenta-

Judge Smith.

Sonth Carolina in 1S24, and in 1825 he
which reversed Mr. Calhonirs previous policy

tives of

The

led the party

in

the State.

doctrine of a strict constrnctiou o^ the Constitution

was

adopted with singular unanimity.

Smith was

In December, 1S2G, Judge
elected Senator in Congress, for the unexpired

term of John Gaillard.

In 1830, his former friend, Stephen

D. Miller, snperseded him.

The

doctrine of Nullification

was then beginning to gain the ascendancy in the State. In
1831, Judge Smith was one of those wlio signed the appeal
to the Union party of South Carolina.
Throughout the struggle to which Nullification gave rise. Judge Smith remained
true to the Union
but the violent divisions and party strife
;
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which then pervaded the
other vahiable

men from

State,

Judge Smith was remarkable
of his character."

He

drove Judge Smith and

many

it.

for the

"indomitable energy

turned not aside for obstacles

— what

he thought right to be done, he did. His opinion lie surrendered to no man, and of consequence, he was led by no one.
this unbending will, is to be attributed his opposition to
Mr. Calhoun. He felt that he was much his senior; that he
belonged to the old, radical school, wlien Mr. Calhoun, Mr.
McDuffie, Generals Hayne and Hamilton, belonged to the

To

party in favor of a liberal construction of the Constitution;
that he

had

any of

a larger experience as a Republican than

them, and that his former position as a Judge placed liim far
above Mr. Calhoun, and that, therefore, if deference ought to
be paid to any one, it ought to be paid to him. His love of
truth

made him

defend, in the strongest terms, his opinions

political or otherwise.

"As a

friend or neighbor," says Col. Williams,

could equal Judge Smith.

No

kinder hearted

man

"no one
ever lived,

and none could be found who sympathized with the distressed
more sincerely." But his sympathies could only be elicited
by and for virtue in distress. "He had no sympathy," as lie
While he loved his friends, he haled
said, " with vagabonds."
his enemies.

pray

"He

for the liim

He was

could not bless the

who

despitefully used

man

that cursed, nor

and persecuted

a total stranger to the idea of conciliating an

him.''

enemy;

one was defiunce.
His intercourse with his friends was unrestrained freedom
and pleasantness. He abounded in anecdotes of the Bench and

his course towards such an

Bar, and of his varied

life;

these he poured out for the enter-

tainment of his friends. But to those whom he disliked, or
wlio he supposed disliked him, he was reserved, but courteous.

He and his wife were blessed with an only child, a daughter,
She became the wife of John 'rayK)r, Esi]. of Pendleton, and
died soon after the birth of her only child, a daughter,

and educated by her grand-parents.
The Western land mania seized the Judge while

was

who

raised

in his first

Ill
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He bought
term in the United States Senate.
Alabama, but without any purj)ose of removing.
however,

largely in
It

was

left,

the unfortunate Nullification diliiculty to drive

to

him (ram the State. He left soon after his last term in the
United States Senate, and became a Louisiana planter.
He died at
His idolized wife preceded him to the tomb.
Huntsville, Alabama, on the 26th day of June, 1840, iull of
years and almost a millionaire in wealth.

He was

common

of the

height, rather square built,

—

His voice was peculiar rather shrill in
and calculated by its shar[)ness to add much

flinching firmness.
his intonations,
to his

On

and of

His tace rather pale, exhibiting un-

great physical powers.

withering sarcasm.
the whole, he

and

will of Jackson,

was
like

man, with the

a remarkable

him

utterly

iron

ignorant of the word,

FAIL."

have sought information

I

every

way

in reference to

do justice

could, to

I

to

Judge Smith in
South Caro-

a great

linian.

Mr, Calhoun, the husband of his grand-daughter, promised
materials which

I

have never received.

*Tlie following anecdote

am

I

nn.ler very

Just after the

many

lirst

ha.s

been coniniunieated to
in Sketches

obli-.itions for aid

whom

nie by a friend, to
ot

the

In-neh

defeat ot .Judge Smith lor the I'nited Slates Senate,

and
a

i'.ar:

gentle-

man of the bar and only a little younger than the .hulge. said to my informant:
"The old Judge will not stand beaten by the dominant party: he will go into the
Legislature, present a Jetlersonian platl'orm, and revolutionize the State."
Rtr.
Horlbeek remarked. •The weight of talent and ambition was on the oiher side,
•
and it would be hard to break down the party." Tlie rejily was:
1 tell
you.
old, he never lorgets anything."'
though Judge Smilh
He was in the hahit of
standing with his handv in his pockets when talking, and it was ^aid by the
i.-

'•

knowing

ones,''

\\i:

laid a pin-t uf ivhitf p<i->tih()oiil

converMiig he would w
at a retired Injur to

tion

was

veritied in

write
''-'1

the

name

down and

and

\i\

his pocket,

on which wlien

of a ))er>on ;ind a w ord, so as to enable him

not forget an important matter.

Tiiis j)redic-

-•>.

Was J iid^e Smith a member of Congress in 70(j
In the report of
Committee of Way.> and Means of the House of Representatives of South

Quere.
the

rite

Carolina,

1

is

.'

the following sentence: ''But your Coiiimitlee learn from

nieation of AX'illiam Smith, Esq. mendier of Congress from this

a

25-100 which had been audited and allowed to the State,)

money had been

cummu-

.'^liite, tli;it

demand of
•he was told

application to the Treasury tor information," (relative to a

approjU'lated by Congress to the discharge ol'this ilebt."

$

on
Is.

that

liis
I'..';').

no

JUDGES.

112

From Judge

Alabama, I have received a most
Judge Smith, which I append
from the Hnntsville (Ala.) Democrat, which

Porter, of

interesting reminiscence of

an article
seems to have been taken from statements of his granddaughter; and also after an article from Major Perry, of
Taking these altogether, with the preceding
Greenville.
memoir, I have no doubt we have about as correct an account
of Judge Smith as can be obtained.
I think his grand-daughter is right as to his birth; he was
after

born

in 17G2.

We

publish to-day a biographical sketch of Judge Smith,

which, we think,

will prove interesting to

There

are,

rection,

however, sundry errors of

and we now propose

his grand-daughter, Mrs.

many

of our readers,

and constituents of

particularly his old neighbors

fact,

this county.

whicli require cor-

to correct ihenj, after

Calhoun,

who

is,

consulting

at this time,

occu-

pying the house in our town in which Judge Smith last resided
and died. She informs us that her grand-father always spoke
of himself as a South Carolinian, and he was always (since
her recollection) regarded by his family as a native of that

She has a
State, but she is not certain as to his birtii-place.
vague im[)ression that, by a re-adjustment of the boundary
lines between North and South Carolina, his birth-place, formerly in the jurisdiction of South Carolina, was thrown into
North Carolina.
Judge Smith's father was,
ble property, but

depreciation of the
to give his

at

one time, a

man

of considera-

was greatly impaired by the
continental money. He, iiowever, was able
his fortune

sons as good classical educations as the academies

of those days afforded.

Judge Smith was

a

good Latin and Greek scholar.

General

Jackson and William II. Crawford, l)otli, were his schoolmates, and he was a devoted iViend of both of them to the
end of his days. His father started him in the world with
only one negro, Priam, well known here as a foreman, and

now living on the farm, adjacent to tlie town of Hnntsville,
which Judge Smith left to Mrs. Calhoun.
There must be some mistake (Mrs. Calhoun thinks) about

JUDGES,

Judge Smith's youth

— intemperance, and spending

was not addicted

abstinence and sobriety.
life,

kind,

little

;

indeed,

and was a miracle of

For, perhaps, the last forty years of

he would not drink even tea or

sometimes, take a

his nights

use of ardent spirits

to the

he refused everything of the
his

3

At one time he used tobacco immode-

"in riotous Hving."
rately, but

1 1

Ho would,
own make, or

coffee.

spruce beer, of his

sweet cider, or milk and cider mixed, but nothing stronger.

We

have ourselves seen him decline coffee, tea and. wine.
has, probably, confounded Judge Smith
with a brother of his, who was a lawyer also, and, unforColonel Williams

tunately, intemperate.

Judge Smith married

at 19

years of age, his wife being only

14; and was admitted to the Bar at 21, and
tide of successful practice at 30,

according

to

was

in the full

Mrs. Calhoun's

recollection from conversations with her grand-parents.

It is

Smith aided him greatly by writing for him.
They had only one child, a daughter, who became the wife
of John Taylor, (who at one time, represented Pendleton
District, S. C, in Congress,) and had three daughters, only one
She was raised by her grand-parents, and
of whom lived.
married Mr. Meredith Calhoun. Such was Judge Smith's
true, that Mrs.

devotion to his daughter, that, after her death, wherever he

moved he

carried her bones with him,

a permanent resting place until

and they never found

after his death,

when they

were buried near his remains.
While in the United States Senate, Judge Smith purchased
a sugar plantation on Lafourche, Louisiana, and a cotton
plantation in Alabama.
Subsequently, he sold out the former
and bjught plantations on Red River. The Nullification
excitement drove him from South Carolina, and he settled in

Alabama, and afterwards built a
dwelling-house in the town, and lived there until his
death on the 16th of June, 1840; and Mrs. Smith died there

the vicinity of Huntsville,
palatial

fifteen months after.
Judge Smith repeatedly represented this (Madison) County
in the Alabama Legislature, and was an able, influential,
efficient member.
He was at one time looked upon as a

about

—
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prominent candidate to represent this District in Congress,
and, if he had run, he would probably have been elected, but
a strong disposition being manifested to ask of Congress an
appropriation, for the improvement of the Muscle Shoals,

which was inconsistent with his ideas of strict construction.
and anti-internal improvement by the General Government,
he declined the canvass. Judge Smith never would tell his
His family think that he was born in 1762, which would
age.
make him about 7S at his death. He was very active, energetic, vigorous,

often tiring

with great powers of endurance to

down young men

tlie

riding on horseback during his political canvasses, or
traveling.

Nor

larity of his

life.

last,

of half or a third of his age in

when

any apparent deterioration of
memory or intellect; but all was unclouded, clear, strong and
This wonderful retention of his mental and physivigorous.
cal powers, was, doubtless, due to the great sobriety and regu-

We

vvas

there

understand that Mr. Meredith Calhoun has

in his pos-

Judge Smith's,
the public.
He would

session iriany valuable and interesting papers of

which we hope he

will see

fit

to

give

to

be the proper person for Judge O'Neall
perfecting
{Ala.)

their

proposed

biographical

apply

to for aid in

sketch.

Iluntsoille

to

Democrat.

Sydney, Marshall

—

Co., Ala., Sept. 25,

1S5S.

have just read, with much interest, your
My
graphic sketch of Judge Smith, in the Courier.
I hope you
will coutiiuic these notices, for I know of no reading more
ben ficial to the younger members of the profession, aside
from their law books, of course. Will you excuse a {q\v addinot only with regard to
tions from my own reminiscences

Dear Sir:

1

;

Judge Smith, but
has been

my

otlier

of the bar, with

At the period when

I

first

House.

began the practice of law,
Tliere

very large assemblage was gathered

Miller, then a candidate for Governor.

ment was

as

whom

it

fortune to be intimate?

settled at Chester Court

A

members

its

height,

I

to

I

saw Judge Smith.
meet Stephen D.

The

anti-tariff excite-

and Mr. Miller appeared

in a full suit
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Mr, McWillie took groiiiid against the
and made a speech, so plain, so full of historic
fact, so persuasive, that its etfect was powerful on my young
mind, and carried away every vestige of the anti-tariti' notions, which, like most of th^ youth of the time, I had
adopted.
In vain an answer was attempted hy the Committee.
I think Col, Thomas Williams, now of Montgomery,
made a spei ch, as well as Col. Wm. F. Davie, and others.
To carry the resolutions. Judge Smith left the chair, and
made a most violent declamatory elfort. I remember he
compared South Carolina to the condition of the worm, that
would not turn, if tread upon, if she failed to resist the action
of domestic jeans.

resolution,

of the United States Congress in respect to the taritl

The

profound wisdom, perfect good temper, clear thought, and
admirable expression of Mr. McWillie's
in

my

recollection,

as

the finest

etibrt have ever stood
model of a speecli I ever

heard.
After most of

Judge Smith's property had been removed

to

Alabama and Louisiana, he still coutiuued to exert an influence in politics. On one occasion he came from York to
Chester

to

exercise his

John McKee was
the candidate to

power

in

an election in which Mr.

either a candidate or greatly interested in

whom

Judge Smith was opposed.

In Mr.

McKee he met an opponent of much greater power than
many of higher name, whom he had easily couquered. Mr.
McKee boldly raised on him a question of absenteeism. This
Smith denied, and called for proDt', which McKee, who had
followed Smith's example of always having proof ready, pro-

duced, by showing certified copies of the tax

lists,

exhibiting

amounts paid by Smith in South Carolina and
the West.
This, I am sure, weakened Judge Smith more
with the people tlian many efllbrts of much greater men.
When I again met Judge Smith, it was in the Legislature
of Alabama, where we served together; he being returned
from Madison County. There existed at this period mucfi
excitement on the Bank question. We served on a Committee to examine the State Bank, which was accused of corruption, having been elected by the House. Judge Smith entered
the relative
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into this field of contest against the

old hunter.

He and

night, explored the accounts until

Bank men, and made

State
all

Bank, with the

myself, day after day, and

action taken afterwards

zeal of

an

night after

we hecame thorough Anti-

a report, which was the basis of

by the Legislature.

I

then pro-

posed a re-charter of the United States Bank, with General
Jackson's modifications.

On

this question

Judge Smith be-

champion against me, and made one of his usual
fiery, but convincing, logical and popular speeches.
In the
course of it, he alluded to Mr. Calhoun and quoted him extensively.
In my reply, I produced and read his denunciations of Mr. Calhoun in previous times, and expressed my
wonder that the man whom Judge Smith once thought the
vilest of traitors, should be taken to his bosom and made his
oracle.
I never saw a man so infuriated.
He walked across
the house and approaching me, said, " by
Porter, do not
throw up Mr. Calhoun to me again."
During this session he became greatly prejudiced against
the Commission Merchants of Mobile, and introduced se-

came

the

verely restrictive measures, regulating their

business.

His

speeches were naturally criticised by the Mobile editors and

members, among whom Charles C. Langdon, of the Adverwas the most prominent. He entered the list with Judge
Smith, and held him a most gallant fight, in which, if Judge
Smith did not fall, he certainly was not conqueror.
At the time of which I last spoke. Judge Smith had lost
But his irritability had naturally
little of his energy of mind.
increased with age, and he was less capable of that calm reflection which had previously regulated his action.
He was
tizer,

still,

however, the courteous, polished gentleman.

During the debate on my United States Bank resolutions,
he had been replied to by Col. Young, of Greene, a very fresh
The gallery was
looking old man, with a very bald head.
crowded with ladies, and Col. Young was exceedingly
emulous of their good o|)inions. He spoke of the difference between new and old times, and said that the age
That time
of the last war must not control the present times.
had been working longer on the head of his venerable friend,
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and while he respected
At this point Judge Smith
rose and said, he asked no favors on that point, for every one
must observe, that while time had not intertered at all with
his bushy head, it had not left a solitary hair on that of his
not less venerable friend. Col. Young.
The effect was irresistible; but Col. Young, who was quite an eloquent gentleman,
(Judge Smitli's) than on his
his age, he

;

could not his opinion.

bowed to the house, and said, he admitted he had been
down by a blow pat on the head.
Very respecttully, your obt. servt.,
BEN.].

Hon.

J.

F.

struck

PORTER.

B. O'Xeall.

Messrs Editors:

I

have read, with great pleasure, the very
Judge Smith, by our friend,

interesting biographical sketch of

Judge O'Neall, and

am much

gratified to learn that he intends

publishing sketches of the Bench and Bar of South Carolina.
I hope you will republish his sketch of the life of Judge
Smith in the Patriot and Mountaineer, herewith sent you.
I will suggest one or two omissions, which Judge O'Neall has
made, and which he will, no doubt, include in his second
edition of Judge Smith.
After his removal to Alabama,
Judge Smith was appointed, by General Jackson, one of the
Judges of the Supreme Court of the United States, which appointment was declined by the judge. This very high honor,
in his old age from his old school-mate, President Jackson,

should not be omitted

in a sketch of his

life.

Judge William Smith was also elected a member of tlie
Alabama Legislature, from Blountsville, I think, and served
several sessions after his removal to Alabama.
His last political act was not, therefore, his address to the peo})le of South
Carolina, as stated by the editor of the Charleston Courier.
Whilst in the Legislature of Alabama, he was a very active
member of that body, and as true to his political principles as
steel.
Never was there a more consistent statesman or politician than Judge Smith.
He was a States Rights man of
the strictest sect,

opposing Nullification as a

new-fangled

heresy of that latitudinarian school, which had reviled and
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scorned his States Rights doctrine in former years when they

were unpopular

South Carolina.

in

break ground against a

to

He was one

of the

first

which was
of the war with Eng-

protection,

tariff for

favored by Mr. Calhoun, after the close

land, for the special benefit of the Northern

manufactories,

which had sprung up during that war. One of his first and
last political acts was to expose the folly and unconstitutionality of a

many

for

national system of internal improvements, which,

was

ye.irs,

a favorite

hobby of the leading

politi-

cians of South Carolina.
I

remember

Congress

an elaborate argument of Judge

well, seeing

Smith, after his removal
to carry

Alabama, against the power

to

of

on a system of internal improvements, and

against an appropriation

for

Alabama by Congress on

this

subject.

Judge Smith was, too, one of the earliest and most able
opponents of the Northern abolition movement in tiie Senate
of the United States.
It is refreshing, in times like the present,

when our

statesmen and politicians are changing with

every political breeze,

to

review the

and

life

political

of such a statesman as Judge William Smith,

wisdom

to start right,

and the Roman firmness

course

who had
to

the

adhere

his principles at the sacrifice of himself as a senator,

and

to

his

ostracism as a citizen of the State.

Judge O'Noall

moved

ivith his

is

mistaken, however,

property

political excitement.

ferred his property to

when

he was

last

to

Alabama,

in

saying that he

in conse(]uence of

lie had long before his removal transAlabama. I remember hearing it stated

defeated for the United States Senate, that

his

taxes in South Carolina were only twelve dollars.

liad

purchased large bodies of lands

it

itiuch

more

re-

our

in

working his negroes there than
was not his purpose to move there.

profitable

South Carolina; but

it

He

Alabama, and found
in

After his second defeat in the Senate of the United States,

Judge Smith was returned to the State Senate from York
District, as he had been to tlie House of Representatives after
his

first

def'at for the Senate.

Judge Smith was not only kind, as

is

stated

by Judge

JUDGES.
O'Neall, but

lie

ing talents, and
his

own

was
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particularly so to

we have understood

young men of promis-

that he has educated, at

expense, more than one distinguished gentleman of

South Carolina.

Judge Sn\ith was a most uncompromising man.
lowing anecdote has been told us by a distinguished
of the Bench, and is in character with the Judge.
one of

his brothers h;)d a difference in early

life,

The folmember

He and
and did not

Twelve years passed over
and they had not seen each other. After his
election to the Bench, Judge Smith went to hold Court in one
of the middle districts, and there found this brother, Foreman
of the Jury.
They both served the week out, one as Judge
and the other as Juror, without the slightest recognition of

speak or recognize each other.
their heads,

kindred or acquaintance!

Judge Smith's
and implacable.

feelings

towards Mr. Calhoun were

once heard him say

bitter

Governor Taylor
'•'You know that Calhoun sold the State twice; once for the
tariff, and again for internal improvements."
It is said that
during the administration of Mr, Monroe, Judge Smith was
about being appointed to a foreign embassy, and the appointment defeated by Mr. Calhoun, who was then a member of
the Cabinet.
But tlie Judge had other reasons for feeling
unkind towards Mr. Calhoun. He was turned out of the
Senate of the United States twice by Mr. Calhoun and his
friends; once by General Hayne, because he was a States
Rights man, and then by Governor Miller, because he was
not a States Rights man and yet his principles were all the
His opponents had changed from one extime the same!
treme to the other from the extreme of national republicanism and the "general welfare doctrine" to ultra States
Rights and Nullification.
Judge Smith was a true Democrat of the Jefferson school,
equally opposed to consolidation and disunion.
He was determined to hold on to the Federal Constitution, and maintain our rights under it in the Union.
He had confidence in
the American people; and although they might for a time be
I

!

—

to
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led astray, he

knew

that they

would ultimately

rally to

the

Government. Like Mr. Jefferson, he regarded disunion as no remedy for our evils, but an
unmitigated curse, and not to be thought of by the patriot
true principles of the Federal

and statesman.
B. F.

Greenville, Sept. Sd, 1858.

PERRY.
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ABRAHAM
Abraham Nott was born

"He was

in

NOTT.

Saybook, Connecticnt,

in 1767.

and graduated at Yale
College; but feeling within himself no decided religious convictions, he felt it would be sacrilege to desecrate the pulpit
with his services, and being in somewhat delicate health, he
educated

determined

to

for the ministry,

seek his fortune

his final examination, without

at

the South.

even waiting

After standing
for his

diploma,

(which was, however, afterwards forwarded to him by Dr.
Stiles, the President of Yale,) he left his home (with only sixty
dollars in his pocket) and arrived in Georgia about 1788, where
he found employment as a tutor in the family of Gov. Troupe's

Governor being one of his pupils. He remained
one year, and then removed to Camden, So. Ca.,
where he studied law with Daniel Brown, and was admitted
father, the

in Georgia

to the Bar, in Charleston,

27th

May,

1791.

He

settled first at

Union Court House, where he practised three

years.

In

August, 179 4, he married Angelica Mitchell, after which he
removed to his plantation on Pacolett River, where he continued his practice."
In ISOO, he was elected

and

for a

to

Congress.

He was

a Federalist,

time aided in casting the vote of South Carolina in

the memorable ballotings between
good sense and purity of purpose at
length triumphed over the trammels of party, he withdrew,
and on the thirty-sixth ballot, the Representatives from South
Carolina being equally divided, the State voted blank, and Mr.

favor of

Aaron Burr,

him and

Jefferson

Jefferson

was

;

in

his

elected.

In the Fall of 1804, he removed to Columbia; and there
practised

law with eminent success

until 1810,

when he was

elected a Judge.

In 1805 he
College.

Institution,

On

was

elected a Trustee of the

He remained
by

constantly a

election or ex-officio,

South Carolina

member of that
till

cherished

his death.

the 5th of December, 1810, in the place of South Caro-
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Una's gifted son, Samuel Wilds, deceased,

Law Judge.

Abraham Nott was
fall

more

worthily from the shoulders of a greatly distinguislied

man

elected a

Never did the judicial mantle

upon the shoulders of another than did that of Judge Wilds
upon Judge Nott. He was the first Judge elected from the
town of Columbia.
From December, 1810, to June, 1S30, Judge Nott, in all the
duties of a Judge, was found fully equal to their discharge.
His

prompt, ready mind, and his uniform

clear,

manner

in Court,

made

it

courteous

a pleasure to practise before him.

Like most great men, he was, however, subjected to occasional
unpopularity.
In 1816 was passed the Constitutional amendment, which enabled the Legislature

time and place
At the same time

to fix the

of the meeting of the Constitutional Court.

was passed

the Act requiring the Judges to clear the dockets

of the Constitutional Court in Charleston and Columbia.

This

Act being passed pari passu, with the amendment of the
Constitution, which authorized it, was held to be unconstituOf this majority Judge
tional by a majority of the Court.
Nott was one, and

and
to

to

show

enact

it

in illustrating the defect of the

that that

enactment,

which was begun, before the authority

was completed, could not legally exist, he said
in sin must be brought fortli in

"that which was conceived

This unfortunate expression, although originating
storm of indignation against him, which
December, 1817, when the
it was difficult to allay; for in
Judges' salaries were increased, and he, with the other Judges,
resigned to obtain this benefit, he was elected by a very lean
iniquity."

in the Bible, raised a

majority.

had recovered from its frenzy, and
was organized, he was placed at
His popularity, in that
its head by an overwhelming vote.
trying position, remained unchanged to his death.
He certainly abridged his useful life by his untiring indus1824, the country

In

when

the Court of Appeals

try, in the

discharge of his duties as President of the Court.

His opinions in the Court of Appeals, both at Law and in
Equity, will compare favorably with those of any Judge in
the

State.

The

case of Carr

vs.

Porter,

1

McC.

C. R. 60,
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which over-ruled Judge Waties' elalxirate judgment in Carr
vs. Green, may be read as an example of Judge Nott's judicial
powers.

He

fell

a victim to consumption,

in Charleston, in Januar\^, 1S30.

which fastened upon

He

liim

died at the residence of

Means, in Fairfield District, on his way to his
Union District, on the 19th of June, 1830, leaving his widow, two daughters and six sons surviving him.
His widow, who was a most extraordinary woman, endowed
with great intelligence, industry, benevolence, and iirmness,
survived him many, very many years.
The latter part of her
life she mainly spent at the Limestone Springs, a spot which
she knew in her youth, and which she often declared to the
Dr. David H.

plantation, in

writer to be the healthiest spot in the State.

With Judge Nott the

writer

had the good fortune

to

have

an intimate acquaintance, beginning in IS 14 and ending with
When in the Spring of 1S14, Mr. McDuffie, the
his life.
writer,

and

others,

were applying

for

admission

to

the Bar, at

Columbia, a singular rule had been adopted that all the Judges
must sign the fiat. Only three Judges out of six Bay, Smith,
and Nott were present. Judge Smith insisted the applicants

—

—

should go

to

Charleston.

Money was

a scarce

commodity

with the writer; he rose and said "if he could not satisfy

was worthy to be admitted, he did
Judge Nott, smiling, said, "You shall
be examined." Ahev being examined, the three signed the
fiats.
Mr. McDuffie, and the writer went to Charleston and
Camden, were examined by Judges Grimke, Colcock and
Brevard, who signed the fiats, and they received their licenses.
those then present that he
not wish to go further."

It is

believed that they alone of their class took the trouble to

obtain the signatures of the absent Judges.
the others ever practised, the writer

is

Whether any of

not apprised.

Judge Nott was full of life and anecdote, and was one of the
most pleasant companions with whom the writer ever associ-

The

Bench then was to ask the counsel
argument progressed in the Court of Appeals.
Judge Nott's quick and ready mind caused him to ask many
such questions, and frequently thus pointed to the conclusions
ated.

habit of the

questions, as the
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of his

own mind.

much

out of use.

is

The
The

practice

fortunately has

grown

very-

writer well knows, that such a course

calculated to disconcert the most practised lawyers,

and

frequently deranges an argument.

On some

of these occasions. Judge Nott broke the tedium

some playful witty question.
saw him a few days before his death. He was
a mere skeleton, but his mind remained in all its splendor.
Like the sitting sun, it was more luminous as it approached
of an argument by

The

writer

the horizon.

The
In

all

character of Judge Nott

the relations of private

may

died to be lamented by each and

and wise.
In person, he was small,

was

fearless

The

print

of C.

J.

be drawn in a few words.

he lived

life,

all.

his face

As

was

be loved, and

man, he

higlily intellectual.

Jay, in the Federalist,

him, when he was presiding

to

a public

is

very

much

in the Court of Appeals.

like
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CHARLES JONES COLCOCK.
Judge Charles Jones Colcock was born

in Cliarlestou

on the

same place on the 26th
January, 1S39, aged sixty-seven years fivi; months and fifteen
He was the son of John and Mellescent Colcock. His
days.
father was a lawyer by profession, and served in the revolutionary war. He was the counsel of Col. Isaac Hayne, and his
11th August, 1771, and died in the

opinion on the unlawfulness of the proceedings and sentence
the

in

case

of that

may

martyr,

illustrious

be found in

"Gibbes' Documentary History of the American Revolution,
in 17S1

and 17S2," page

He

114.

died at Jacksonboro', leav-

ing a widow, two daughters, and the subject of this memoir,

time a youth about twelve years of age.
At the early age of fourteen, Judge Colcock was sent by his
mother to Princeton College, at that time under the presidency
He remained at that instiof the celebrated Dr. Witherspoon.
at that

tution until his graduation about the year 17SS or

years ai^terwards his son,

W.

F. Colcock, whilst a

'9.

(Sixty

member

of

Congress, met one of his classmates, Mr. John Talliaferro, of
Virginia, in Washington.)

Colcock

commenced

Saussure.

He was

Cambridge

admitted

from college. Judge
under Chancellor De

his return

to

tiie

Bar

in

Charleston 23d

After his admission to the Bar, he removed

January, 1792.
to

On

the study of law

(old

"Ninety Six") and

with great reputation and success.
fine troop of cavalry.

Solicitor of the

He

practised law there

there

commanded

a

In December, 179S, he was elected

Southern Circuit, which

otfice

he held until

His duties, on a part of the Circuit, were often performed by Robert Stark, Esq.
Having married about the year 1794, Judge Colcock re1806.

moved from Cambridge

to

Beaufort District, and there pur-

sued his profession with great distinction, and was the lead-

member of the Bar
He resigned the office

ing

at

Coosawhatchic and Beaufort.
and was returned

of Solicitor in 1806,
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to

House

the

of Representatives, on

mamber from
He was one

in October, 1806, as a

again returned in ISOS.

House

of Representatives

General Suil'rage

Bill,

St.

in

RepnbHcan

IS 10

ticket,

Helena: and was

of the

voted, in

wiio

which

the

members

of the

1809, against the

became

a part of our

This vote, unpopular when given, was, as time
and subsequent experience showed, « wise one. For nothing
is better calculated to ruin the government than the flood of
Constitution.

voters

who

are poured at every biennial election

without anything

polls,

interest

them

to

bind them

in the legislation

to

upon the

the country or to

thereof

December, ISll, he was elected an Associate
Judge in the place of Judge Waties, who was transferred to
In 1816 was passed the constitutional
the Ecpiity bench.
amendments to authorize the Legislature to fix the time and

On

the

9tli

At the same
the ApThat Act was
ruled by a majority of the Constitutional Court to be unconJudges Colcock, Gantt and Cheves, were in the
stitutional.
In December, 1817, the salaries of the Judges were
minority.
increased, and Judge Colcock, who had resigned to meet the
contingency, was re-elected by an almost unanimous vote*
After the death of Judge Crimke, in consequence of receiving
in 1817 a larger vote than Judge Nott, who was his senior, he
In December, 1824, on
presided in the ConstitiUional Court.
the re-organization of llic judiciary system, an Appeal Court

place of the meeting of the Constitutional Court.

time was passed an Act requiring the Judges
peal dockets in Charleston and Columbia.

Law

to clear

Equity was estahlisb.ed, consisting of three
the whole number of Judges and Chancellors,
Judges Nott, Colcock and Johnson, were elected members of
Judge Colcock continued a meml)er of
this Appeal Court.
this Court until 1830, when his health becoming impaired by
of

Judges.

his long

was

and

From

and arduous duties on the bench, he resigned and
Bank of the State, which office

elected President of the

he held

until his death.

Judge Colcock married Mary Woodward Ilutson, daughter
of Col. Thomas Ilutson, by which marriage he had one
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dangliter and five sons, four of

Bench,

his election to the
fort, in St.

lie

Helena Parish,

to
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whom

survived him.

After

removed from the town of Beautiie

njiper part of Prince Wil-

liams' Parish, where he continued to reside until his election
to the

Presidency of the Bank,

Judge Colcock was

ton.

emjilary

memher

acts of his

to

Charles-

and ex-

Among

the last

of the Episcopal Church.

was

life

when he removed

for thirty years a consistent

and leading participation in
Church in Charleston, under the

his active

the building of St. Peter's

shadow of which sacred

edifice his

knew Judge Colcock

remains repose.

and certainly entertained for
him t!ie most friendly feelings. I was delighted to witness,
as I did, his rapid improvement, as a Judge, and the stronghold which he acquired in a few years on the affections of the
His opinions in the Constitutional Court and Court of
Bar.
Appeals extend from 3d Brevard to the close of 1st Bailey, and
from 1st McCord's to Bailey's Equity Rep. It is impossible, in
a sketch like this, to point out all the cases which would comI

mend

themselves

well,

to a reader's attention, to

of Judge Colcock. In Faysouxwy. Pratlier,
lie

form a just estimate
I

N.

measLU'ed swords with Judge Cheves, and

andMcC,
I
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think his dis-

senting opinion will bear comparison with that of the Court
pronounced by Cheves. Hiso[)iiiion in Lcmasters y,?. Collins
and Lee, 1st Bail, 34S, is an able exposition of a ditficult subIn Henry vs. Felder, 2 McC. R. Ch. R., 323, he gave a
ject.
hn-id exposition of the doctrine in Limitations over.

The Judge once

said to

look for the justice of

it,

me: " In deciding a case I always
and having ascertained that, 1 am

can find the law

very sure that

I

his useful

as has been already

life,

to sustain it."

said,

rejoicing in his escape from pain, under

2(itli

He

closed

January, 1839,

which lie had suli'ered
and looking forward with
a Christian hope to everlasting life and eternal glory.
He was a stern, uncompromising man, when what he conTliat, like the best of men, he was
sidered duty was at stake.
fallible and sometimes mistaken, cannot be denied; but I am
persuaded that his mistakes were never intentional. He wore
with a martyr's furtitude

for years,

—
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iiiistaiiied

lina,

and

by passion
is

or prejudice the

ermine of South Caro"he was a Just

entitled to that highest praise,

Judge.''

Of Judge Colcock

it

'.Iiistum et

may

be truly said

tenacem propositi vinim

Non civium ardor prava jubeiitiiim
Non vuitus instanlis tyranni
Menle

qiiatit solida,

!

neqiie Aiister.',

[Horace's

Odc.<s,

Bool:

3/?,

Ode

'id.

;
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RICHARD GANTT.
In December, 1S15, to fill tlie place of Judge Brevard, who
had resigned, and an additional Judgesliip, created by the Act
of that session, Richard Gantt and David Johnson were
Knowing these two gentlemen intimately, I may be
elected.

permitted to speak a little more particularly of them both.
Judge Gantt was a native of Prince George County, Maryland
he was born 2d August, 17()7, and died ISth October, 1850,
having thus filled the large measure of eighty-three years.
He came to Georgia in 1792 or 1793. He was married to

Sarah Allen,
died

Augusta
in

Augusta, Georgia, about 1794.

in

November,

17tli
to

Edgefield in

His oldest child,

Charleston in 1794.

He

in Edgefield in 1795.

he was

although

Thomas

J.,

was born

practiced law with great success,

competition with sucii

in

Mrs. Gantt

Judge Gantt removed from
He was admitted to the Bar
1794.

ISIS.

men

as Peter

Carnes, P^phraim Ramsay, and Charles Jones Colcock.

was a
of

it

tetotaller

now

in

many

tlie

He

years in advance of the oldest follower

State; but strange

to

would never
where he was so

say, he

take the pledge, or labor in the vineyard,

by practice and talent to earn his " [)enny-a-day."
Judge Gantt, was one of the most successful
He ought to have made
advocates who ever addressed a Jury.
a princely fortune; and would, had it not been for his conwell fitted

As

a lawyer.

tinued habit of change.
until finally, after he

was

He

lived in

many

parts of the State,

a Judge, he secluded himself in the

woods of Greenville.
He was elected in May, 1S04, Clerk of the House of Representatives, in the place of Thomas Lee, who was elected a
Judge.
He was continued to December, ISIS, when he was
elected a Judge.

was

in

voice,

itself a

To hear him

call the roll or

great gratification.

charmed every

His

read the minutes,

fine, clear,

musical

hearer.

As a Judge, he ought to have been, and he would have been,
primus

inter pares,
9

if

he had not neglected the cultivation of
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with which

the great gifts

roused and brought

God had

blessed

him.

When

beUeve I never heard one,
while at the Bar, without saying, he is right.
His opinion in
Ramsay vs. Marsh, 2d McC. 252, beyond all doubt discussed
to

a dissent,

I

learnedly and settled satisfactorily a very difficult and abstract

question of law.

His sentences upon criminals were remarkalile
elo(|uence

and pathos.

Indeed,

He

in this portion of duty.

I

for their

regarded him as unsurpassed

resigned in December, lS41,and

him with a year's salary, and the
late Mr. Albert Rhett moved in the House of Representatives
very complimentary resolutions, which were unanimously

the Legislature presented

agreed

to in

both Houses.

His greatest defect, asa.Tudge, was his merciful dis|)osition
Occasionally,
to stand between the accused and conviction.
however, he took the side of condemnation. Whenever there
was a homicide, witli any circumstances of cruelty, his whole

and carried him strongly against the
and Nixon's cases I encountered this
strange anomaly in the Judge's character.
But generally, he
was on the side of the prisoner, and after I became a Judge,
and could spcalc to him, as a friend and brother, I have had
occasion to tell him "That he made himself the advocate of
rascality," without perhaps seeing that which was ajiparent
nature revolted at

prisoner.

to

In

everybody

knotty case.

was an action

it,

Liles'

He

else.

In
Ijy

abhored being worried with a little
270, which

Summers vs. Tidmore, 1 McC.
way of summary process on

a

judgment

against an administrator, the proof was tedious, the argument

The Judge
one of the lawyers, "I
may die, if don't tliinlc it would be a good notion for
wish
the Judge to carry a little change (iroinul with him and pay
off all such cases," rather than he {)lagued with them, and as
an illustration told the story of Judge Waties paying for tlie
legal

and

teclinical, the

sum

not

more than $1G.

utterly disgusted with the case said to
1

I

hog,

at

Sumter, rather than

He was an

eccentric,

try the case.

honest, good

witty and entertaining companion.
*.Tiulge

Cheves.

A

man. He was a most
gentleman* who met

!
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him when
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were young-, said ho found liini so fascinaling
and prized his company more than that ot'aiiy
man with whom he was ever ac([uainted. Many of his supposed oddities were indeed the mere extravagancies of his
tendency to humor.
His arrangement of a criminal defence after he was a Judge,
may be properly ascribed, first to his pity for the prisoner, and
])Oth

that he sought

next

to his

the Bar

lie

In

love of fun.

the prisoner

exhibited

Judge beckoned

to

all

Daniel Goodman,

the State vs.

was charged with

stealiim- a horse;

when

the wildness of an insane

who was one

McDullie,

man.

put to

The

of the Attornies

I
wish I may die, if he is
you what we will do; let
Bacon lead otf in one of his grand tlourishes; do you lay
down the law, and leave the Solicitor to me." All this was
His descripdone, and of course the prisoner was acquitted.
tion of the x\ppeal Judges, Nott, Colcock, and Johnson,
making the pilgrimage of law was excellent. He represented
Colcock as walking on very confidently, when suddenly he
Halloo, Johnson !"' he
came blutf up against a mountain.
exclaims, " 1 believe we are at the end of the world;"' thereupon Johnson pulls otf his coat, and axe in hand begins to
cut it down; in the nieantiuK^, Judge Xott has been seeking
a path whereby he can ascend; having found it he is re})re-

and said

for the prisoner,

not crazy!"

Said he,

•'

him,

to

••

tell

I'll

''

sented as rapidly

ascending, putting out his tracks as he

mounts up, and when he attains the summit he calls,
Come
up here, Jo/mson, I am at the top.'" The Judge had a great
••

fondness

for

mills: he

cost,

and,

he sent
to

for

on one occasion as

built,

Lord would

make
Icnelt

them

prayer was made; rising, the Judge said, ''Now,

brother M., what

dam?"

as to

Accordingly they

so instruct

deal fairly with one another.

down and
the

re|)i"eseuted

avoid being cheated, he i)roposed that they should Join

in prayer, that the

them

is

dam

knowing little about the
a Bajnist preacher, who worked in that wa\",

desiring to have a mill

is

the lowest

sum

for

which you

" Well, brother Gantt, the lowest

was the slow, well-measured

reply.

" Five

will put in

sum

hundred

is

$300,"

dollars

!

!
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I

am

not

to

be prayed, brother M., out of that sum," was the

Judge's indignant answer.

On one

when

I was at the Bar, ho had started to
met him midway, and proposed to turn
back; lie said, " No, it will be time for Court by the time we
can reach the Court House." He turned and we rode on. He
said to me, " Did you hear the quarrel between two lawyers

ride to

occasion,

my

house;

yesterday?"

I

I

said,

"No."

He

then said,

"Such

a thing

and if it ever occurs again, I will do as Carnes
proposed to the County Judges at Winton." " How was that.
Judge?" was the inquiry. He said that when the County
Court first assembled at Winton, Carnes rose in his place and
said, " May it please your worships. Courts were established
had taken

place,

not only to administer justice, but also to enable people to see
rare sights.

1

understand, said he, that two horses are

here to-day, and to enable

worships
"

Now,"

to

adjourn."

all to

The Court

"When

to fight

I

move your

accordingly

adjourned.

see the fight,

two lawyers again quarrel
before me, I will make the Sheriff go to the door and proclaim
that two lawyers wish to fight, and that the Court will adjourn
to give them the opportunity!"
Looking very shrewdly at
me, he said, "I wish I may die, if I don't think that would

end

it!''

said the Judge,
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LANGDON CHEVES.
LaiJgdon Cheves was born on the 17th of September, 1776,
presume, a block house) on Rocky

in a small log fort (called, I

River, Abbeville District.

He was

the only child of his pa-

Alexander Cheves, a native of Scotland, and Mary
Langdon, a Virginian. His father, I iiave always understood,
was an Indian trader, and possessed all the acumen necessary
His extraordinary powers
to give success to sucii a business.
arc, however, to be ascribed to his mother. For tlud I believe
is the general law of nature, sons are inenlalhj (iiul physically
like their mothers. His earlier years, as Mr. Petigru remarked,
"were spent in rural life." " The first ten years of his life were
passed," says the same accomplished gentleman, among the
small farms of Rocky River, whom Mr. Petigru termed " a
rents,

When

primitive people."

accompanied

he

left

the place of his birth, he

his lather to Charleston:

in his infancy,

and

soon forced him

his

mother had died

a second marriage on the part of his father

mainly on himself.

to rely

a merchant's clerk, and

at

He

first

became

sixteen held the highly honorable

position of confidential clerk.

To

this early training is to

be

which characterized him
during life, and his accurate knowledge of accounts. At
about the age of eighteen, he began the study of the law with
that eminently gifted man, Wdliani ^Marshall, afterwards a
Judge of the Court of Eipiity of South Carolina. It seems
that his pursuit of the legal profession was against the opinion
of his friends; he was advised to stick to the desk, "for,'" said
they, " he is cut out to be a merchant."
But he felt that divinity stirring within him which ibretold the success and

attributed the beautiful handwriting

greatness in store tor him.

which

fitted

him

not informed.

to

be

first

He was

How
among

admitted

he ac([uired that education
tiie

to

giants of 1812,

the Bar

we

are

14th October,

1797, and immediately strode forward to success.

The

Rev.

George Buist, D. D., one of the most distinguished divines of
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young lawyer, and
by giving him a fee of fifty
which the modesty of Mr. Cheves made him pro-

the city, noticed the high promise of the

was perhaps
dollars,

nounce a

his

client,

first

great deal too

much

rendered.

for the service

In

ISOG Mr. Cheves married Miss Mary Dallas, of Charleston.
In

eleven

years, nnaidcd

by family influence, Mr. Cheves

acquired a Inisiness perhaps never equalled by any other in
the ity Cof Charleston.

Peace; and

He was

the partner of Mr. Joseph

one term they entered up
hundred judgments, and the income realized annually
amounted to $20,000, Mr. Ciieves succeeded John Julius
I

have heard that

at

eight

Pringle as Attorney General in 1S08.
In

he was elected

October, IS 10,

to

Congress fi'om the

was the purpose that
South Carolina should be represented by four of her greatest
men Wilds, Cheves, Lowndes and Calhoun. Death prevented Wilds from being one of the number. In his place,
however, was General Williams, no unworthy associate; and
South Carolina may recur to her representation in Washington in IS 11 and IS 12, consisting of Cheves, Lowndes, Calhoun and Williams, as utisurpassed by any four men who ever
Charleston Congressional District.

It

—

lionored Congress with their presence.

Mr. Cheves' reply

to

Gnston,Gouveneur,and Webster, was j)erfectly overwhelming,
and crowned the Repid^lican party with tliat wreath of meritoru)us patriotism which gave them ever afterthe ascendancy.
His speech on the Merchants' Bonds was remarkable for its
accurate knowledge of tlie subje(;t, and for its clear argument.
Washington Irving, who heard it, said it was the first speech
he had ever heard which gav(! him a correct idea of ancient
elo(jucncf>, of the manner in which the great Greeks and
Romans spoke. No higher com])linu^nt could have been
})aid, and cerlainly no man was nutrc; competent to give it.

On
of the

the 19tli January, 1811, Mr. Cheves

House

of 1815, he declined a re-election
to the

was elected S})eaker

of Representatives in Congress.

Charleston Bar.

He

r(>ni;iin tliei-e for

any

of Judire Smith,

who had

time.

to

After the peace

Congress, and returned

was, however, not permitted
In

December, ISIG,

been elected

to the

to

in the place

United States
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Judge of the Court of Law of South
upon tlie duties, and set the example ot
that untiringindiistry which hrolce down the dockets throughlie once remarked to the writer (Spring of
out the State,
1S18, riding from l>aurens Court,) "I work that I may rest.'"
How terse and true was the remaik Vet how seldom is it
practised.
In January, 1S17, he was one of that minority
Senate, he

was

CaroUna.

He

elected a

entered

!

which upheld

the constitutionality of the act retpiirinu' the

His
and enthusiasm by the 13ar and
the nu?mhers of the Legislature, and added much to his

Judges

o])inion

in the

ConstitiUional Court to clear the dockets.

was read with

pride

popularity.

In December, 1S17, he, with nuist of his brethren, resigned

He was re-elected, as I reincreased salary.
member, unanimously, if not lie received the largest vote of
anv Judge re-elected. His opinions and industry in the Constitutional Court gave a vitality to that body which it had not
known for several years, Nott, Johnson, Colcock and himto receive the

were eu'iulous of distinction, and attained it.
Judge Cheves' opinions in Williams vs. McGee, 1 Con. Rep.
by Mill, 85; McClure vs. Hill, 2 Jd. 420; IJrandon ads.
Grindve, 1 N. and McC. 356; Faysoux vs. Prother, 1 N. and

self

McC.

290,

may

be read as illustrative of his judicial style,

and judgment.
During his judicial term, short as it was, not exceeding
three years, he was the most jiopular man in the State, and
yet, perhaps, he was as stern a Judge in the administration of
justice, as ever presided. Every one knew that he was honest,
pure and wise, and therefore there was cheerfully yielded unilearning, research

form acquiescence.
In the year ISl'J, (6th March,) he

the Luited States Ikiuk.
stitution

It

will

was estahlished against

was called

to

the head of

be recollected that this inhis opinion.

Before he

left

Congress, by his vote, as speaker, the charter then proposed

was

defeated.

But uotwithstanding

against the Bank, he consented, very

his

John Potter, and the
parents had removed to Philadelphia, to

tion

of

his

friend,

opinion had been

much from

the solicita-

fact that his wife's

assunn.' the respon-
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sible

duty of President of the United States Bank and

to

bring

order out of the confusion of the past administration, and to
restore public confidence to this grossly

mismanaged

insti-

tution.
It may not be amiss to say that I think Judge Cheves made
two great mistakes in his life the first in leaving Congress,
and the second in leaving the Bench. If he had remained in
Congress he would most assuredly have been the President
of the United States, and most probably would have prevented
the sad sectional division which we have experienced.
When he left the Bench of South Carolina, he was laying
broad and wide the foundation of judicial eminence. If he
had continued, lie must have been for many years the presiding Judge of our Court, the last resort in this State, and very
probably might have succeeded Chief Justice JVIarshall in the
Courts of the United States, and certainly would have been,

—

as a Judge, only second to him,

the greatest Judge

As President

who

who

is

deservedly considered

ever presided in America.

Bank, confidence,

of the United States

as

was

expected, followed his appointment, and in the short term in

which he filled tliat office he crowned the Banic with prosperity and unrivalled popularity.
Having succeeded in rescuing it from ruin, he resigned, and left for his successor
Nicholas Biddle, an easy seat and the opportunity of acquiring
great financial reputation, which for many years he enjoyed,
until the removal of the deposites of the government showed
the rottenness of the Bank.

He was

appointed Chief Commissioner of Claims under the

treaty of Ghent,

He

and

filled

tliat

office until all

were adjusted.

resided for a time after his resignation at Philadelphia,

and then

at

Lancaster, Pennsylvania, where he attempted the

pursuit of his legal profession.
ever, to his Southern

home;

Ilis

rind

inelinations were,

accordingly, in

tin;

howfall

of

'29 or '30, he returned to

South Carolina, and soon became a

successful ])lanter on the

Savannah

River.

life, the mother of
and thus experienced that greatest misfortune to
which a man can be subjected. He never married again, and

In 183G, he lost the companion of his

his children,

JUDGES.

saw many of

his children go

chastening blows of

God he

down
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These sad

to the grave.

received without a

murmur, and

bore with that calm, stern philosophy, which always characterized him.

He

lived altogether in

He

retirement from his return to the

and wrote occait must be confessed, favored the dangerous doctrine of Secession, and in
1S50 threw his great weight into the scale in flivor not ot
State.

did not concur in

sional reviews

condemning

it.

Nullification,

He, however,

separate State action, but of a Southern confederation.
a

member

Ho was
Nash-

of the Southern Convention of Delegates, at

His s])eech there was considered as unsurpassed.

ville.

was a member of

the Convention assembled at

He

Columbia

in

1S52, and aided in repudiating the folly of separate State
action.

This was his

last

public appearance.

It

was manifest

to

such of his friends as saw him afterwards that his great phyenergy, which had heretofore sustained him,

sical

On
life,

the 26th of June, 1S57, in

was

failing.

the eighty-first year of his

he died at his residence in the city of Columbia.

His

funeral obsequies in the city of Charleston were such as he

well deserved.

Every

civic

honor was conferred upon his

mortal remains, which were deposited in the Magnolia Cemetery.

to

The

I?ar of the city of Charleston paid a

the

memory

of this great lawyer,

handsome

whom

tribute

Charleston cher-

when young.
Mr. Petigru, in his address on that occasion, drew with a
master's hand an admirable likeness of the character of Judge
ished and honored

Cheves. " The leading characteristics," he said, " of his mind
were power and grandeur. He was not only above vanity,
but above the weakness of ambition, and no one ever saw him
chuckle with the exultation of triumpli. He never lay in wait
to

say or excite surprise by a brilliant thing, and he had no

notion of attempting

to

shine in conversation or

to

dazzle his

company. He was equally superior to the weakness of ambition.
Never was there a man more thoroughly proof against
the frowns of power or the clamor of a crowd.
Independence
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mind was

of

riglits

the

carried

by him with

of private judgment, even at

condemnation of

qualities of a great

which

party.

man by

are laid to his charge

Langdon Cheves

fearless assertion of the
tlie

We may

risk of falling

under

form an idea of the

considering what are the topics

by unfriendly censure: and

in

those things which were cited as blemishes

were in fact the proof of the greatness of his character. He
was called impracticable, and he was called so because he
worshipped /ridh, hecause he was superior to the aUurenients
of popularihj as ivell as the fear of opposition. While other

men are willing to make every sacrifice to gain official station,
Langdon Cheves, through the whole tenure of his life, showed
that he looked on office as subordinate to the approbation of
his

own mind.

In fact, sucii

was

the refinement of his senti-

ments, that he placed no value on

own freedom

to

the trappings of

of his genius and

tlie

office.

He

official station.

preferred his

By

the force

prestige of his character, he accomplished

every thing that he attempted."

This

is

indeed a highly wrought picture finished by the

hand of a master and as I look upon it, and recur to the
remembrance of the great man who is represented, it seems to
me to be just and true, and I will not attempt to add to it.
Judge Cheves' person was as remarkable as his mind; his
face told every observer of the mighty mind within. His broad
forehead was indicative of that power which surmounted the
want of an early education, by accjuiring one which ])laced
him first at the Bar, in Congress, on the l^ench, and in every
other ])ublic employment.
All his other featur(\s were in conformity, and all betokened the firmness and honesty of the
man. He was about five feet ten inches liigh, his frame was
muscular and calculated for great endurance and in the dis;

—

;

charge of his duties as a Circuit Judge, he frequently tasked
it

to the

utmost.

He

often sat in Court from 9 A.

M.

until 9 P.

M., without adjourning.

Judge Cheves, beyond all doubt, was a most extraordinary
man. He merited more, much more, than he received. In
What a blessing
the scramble for office lie was overlooked.
it would have been to America, if he could have been called
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from his retireiuont
can only

now

to

succeed the Hero of

be the subject of conjecture!
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Ilenuitage,

Yet

I

maybe

any man in this Union more than another
resembled George Washington, it was Langdon Cheves and
in the President's chair he would have still more resembled
him by holding the sceptre of power, without rclerence to
peririitted to say, if

—

party.

Judge Huger

often said,

sacrificed everything."

and as

••

God

is

truth,"

His

'•

Cheves loved truth and to it he
was a living emblem of truth
;

life

we may

;

well be permitted to believe

and iierealter, rested and
don Cheves. the disciple of truth.

that his blessing here,

rests

on Lang-
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JUDGE RICHARDSON.
John Smith Richardson was born at his paternal residence
which afterwards became his own plantation, in Claremont
County, Sumter District, on the 11th of April, 1777.
He was

—

educated in Charleston
having received there his primary,
academic and collegiate education.
He then studied law
with John Julius Pringle, for whose great acquirements he
He was
always entertained the most profound respect.
admitted to the Bar on the 30th of October, 1799, and commenced the practice of law in his native district, and soon
became a most distinguished lawyer and advocate. He was
married in Williamsburgh District by the Rev. Hugh Eraser,
19th June, 1803, to Mrs. Eliza L. Coutrier, the widow of
Thos. Coutrier, (deceased,) and the mother of two children,
both daughters, but wiio had died before the second marriage.
His wife bore him ten children, the eldest named Thos
Coutrier, in honor of the first husband of his wife: all of
their children died young, except three, John Smyth Richardson, Francis Deleisliene Richardson, and Susan W. A.
Logan. These three survived him, and still live. His son,
Maynard D., graduated at the South Carolina College, in the
He was a
class of 1830, and soon after sickened and died.
a gifted young man, calculated, if he had been spared, to have

won

distinction.

Mr. Richardson was elected to the Legislature from Claremont, and soon became one of the most distinguished leaders
He was the author of the Amendof the Republican party.
ment of the Constitution, called the General Suffrage Bill, and
which became a part of the Constitution on the 19th DecemHe was elected Speaker of the House of Repreber, 1810.
Early in
sentatives, at the commencement of that session.
December, he was elected Attorney General, and instead of
delaying his acceptance to the close of the session, and signing
the Acts of that year, on the Gth day of December, he accepted
the office
in his

and vacated the

S[)eaker's chair.

Defence of December, 1847.

He

He alludes to this

says, referring to the

JUDGES.

141

Speaker's chair, "I declined to remain in

for

it,

twcnty-fonr

honrs, notwithstanding the suggestions of friends, that
to
ral

remain

sulliciently long, to

SutiVage

15111,-'

now one

append

my name

ought
"Gene-

I

to the

of the articles of the Constitution

then decUncd, h(;causc I
I
was the nmver,
thought it would be a personal act of vain glory."
He was elected a Judge on the ISth December, ISIS; in
1S20, he was elected to Congress from the Congressional

of

which

District,

I

This great

including Sumter.

himself compelled

to decline, tirst,

political

honor, he

felt

because his means did not

second, because the whole
and the entire patrimony of his younger
brothers and sisters, was then involved in litigation by
He had
a suit commenced by some foreign claimants.
charge of his father's estate, and felt it to be his duty to attend
He, therefore, having assigned
to the defence personally.

then

warrant his acceptance

;

of his father's estate,

publicly this as his reason, respectfully declined tho unsolicited honor,

which had been tendered

unanimity.

Upon

he became

President

December, 18

tG,

the resignation of

of the

when

Law

to

him with singular

Judge Gantt

Court

Chancellor

in

1S4],

of Appeals.

David

Johnson

In

was

elected Governor, he, (Judge Richardson,) l)ecame the Presi-

dent of the Court of Errors,

May,

He

died on Wednescay, Sth of

1S50, at half-past 4, A. M., at lodgings in the City of

Charleston.
the Bench.

He had
He was

then been nearly twenty-two years on
seventy-three years

and twenty-eight

His wife survived him seven years, two months
and twelve days, and died on the 20th July, 1S59, in her

days

old.

eighty-fourth year.

Judge Richardson possessed eminent talents, as an advoand a public speaker. I never had the pleasure to hear
him at the Bar but I have often heard him in the debates,
in the stormy period of Nullification, and I think, he lar
exceeded all whom I then heard speak. My most esteemed
cate,

;

friend, Col. Gregg, said to

me

in

the

fall

of 1830,

at^ter

the

which Judges Harper and
Richardson had spoken, that "Judge Richardson as much
exceeded Judge Harper as day did night." Tliis was high

great barbecue near

Columbia,

at
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from

His unrivalled })Owers were

competent a Judge.

so

detonce before the House of Representatives in

shown

in his

1847.

He was

then in his seventh-first year.

I

append the

proceedings and defence.
to 1850, my association with him as a member
same Court enabled me to understand and appreciate
him more highly than I had previously done.
Judge Richardson was a clear-headed, honest and jnst

From 1835

of the

He

Judge.

man

table in

had,

whom

with

I
J

what he believed

minority in the

much moral courage as any
He was firm and immu-

believe, as

was acquainted.

be right.

to

Court of which

defending his position with as

he

much

He was otten in a
was a member, and

astuteness.

him

Most men would have yielded

necessity.

to

the

motto of liarnaby Rudge's raven, "never

to

die,"'

Tlie

much

culty he experienced in writing, subjected

difli-

trouble.

But the
was apparent

in his overcoming this apparently insurmountable dilficulty.
His opinions oi3 Bell's will, Archer vs. Talbot, Appendix to
Bailey's Equity, 554; in Jarvis vs. Pinckney and Knight, 3d
The State vs. Dawson, 3d Hill, 100 may be read
Hill, 123
;

;

as specimens of iiis legal researcli

painful illness

ered to
that

liis

lie

Roman

fortitude.

fathers in the city of Charleston,

His long and

He was

gath-

and died with

which spoke so plainly tliat
was exchanging earth and i)ain for
country, "where the wicked cease frcnn troubling

meek and

child-like

none could doubt
that better

bore with

and reasoning.

and the weary be

liiith,

that he

at rest."

IMIOCKEPINGS, AC.

On

the 4th of I)eceml)er,

1847, in the House,

Allen, of Barnwell, offered the following resolution
" Rcsalved, Tv/o-thirds of the

branch of

tlu;

i\Ir.

J.

M.

:

whole representation

Legislature concurring, that the Hon.

in

each

John

S.

Richardson, one of the Associate Judges of the Courts of
Comuioii Pl(!us and General Sessions of this State, having

become disabled from discharging the duties of his said ofiice,
by reason of permanent, bodily, and mental infirmity, that he
be removed from his said ollice, and the same is hereby declared to be vacant."
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"Oil motion of ]Mr. John L. Wilson,

it

ordered

\v;is

copy of the resolution be served on the lion, Jolm

S.

lliat

13

a

Kichaid-

son."

On
was

To

the 6th

inst., tlie

foHowing

House by

hiid before the

Jndue Richardson

h'tterfn^ni

the Spealcer:

Columbia, Dec,
Hon. the Speaker and Meuil)ers

the

0, lS-17.

of the House of Nejrresenlatives:
GE\TLE:\rEx:

— Under your order

of the 4th instant,

I

liave

been served with a copy of a resohition of same date, laid
before your House, charging me with " permanent, bodily, and
mental infn-mity."

Presuming

that

some answer

to this notice

from me, and would be proper,

I res|)ectfully

may

be expected

reply, that

I

am

not conscious of any rational foundation for the chai'ge con-

and hold myself ready, at such time
and ])lace as may be designated Ijy your lionoral)le body, to
meet any charges preferred against me: reservins" in all respects
my constitutional, moral and legal rights.
With great respect, I am your obed't serv't,

tained in that resolution,

.lonx S, RiCHARDSOX.

"On
Orders

moved

the

nth, Mr, Allen called up No.

— the Resolution
that the

2 IS

of the General

in reference to. Fudge Richards(»ii

same be made

the special order

for

— and

Saturday

next, at 12 o'clock.

On motion

of Mr, Northrop,

by way of amendment, the

following resolution was agreed to:
'^Resolved,
S,

That the

Richardson, be

and

made

]{esoluti(Ui

respecting the Hon.

John

the special order for Saturday, at

Judge bcfoic
House, with counsel, if he desire; and that a copy of
resolution be served upon him,"

o'clocic,

that a liearing be allowed

the

11
this
tliis

On Saturday, the 12th, the resolution of Mr. Allen having
made the order for 12 o'clock, was taken u|», and after
some conversational debate, Mi', Carn, of St. Iku'tlKilumcw's,
been

Moved, That a Committee be appointed to wail on the Hon,
John S, Richardson, and inform him that the House was ready
to hear him in defence of the charges contained in the resolution submitted by Mr, Allen,
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Messrs.

M. Carn and

J.

Committee

for the

reported to the

appear

As

House

make

to

the venerable,

that he

and no

W.

less

was
Judge Richardson was

venerated Judge, entered the

elegant,

it

him, and with

in that posture

seated.

Edmund

were his

left

ills

and

son, F.

J. J.

D.

Richardson, Esq., of the

Wm.

one; he had nothing

to

do with bringing forward the charges
but acting in behalf of his col-

;

who had doneso, bethought it

of charges

C. Preston.

Wilson, of Barnwell, said his duty was a delicate

against Judge Richardson
league,

Young,

Bellinger, Esq., of Barnwell;

Charleston delegation, and the Hon.

Mr.

remained

the right of the accused sat his two counsel, H. C.

Esq., of Laurens,

on

was ready, and would forthwith

F. Colcock, rose to receive

a grace as proper as

On

Wilson, being appointed a

J.

his defence.

Hall, the Speaker,

until

J.

purpose, waited on Judge Iticliardson, and

to

enable the House

required no specification

to i)roceed

with the

He

trial.

read from^ the State Constitution as follows:
Ratified Dec. 19-20, 1S2S.

.flincnd/nent,
Sec.

5.

If

any

civil oliicer shall

charging the duties of his

office,

become disabled from

dis-

by reason of any permanent,

bodily or mental infirmity, his office

may

vacant, by joint resolution agreed to by

be declared

to

be

two-thirds of the

whole representation in each branch of the Legislature; ProThat such resolution shall contain the grounds for the
proposed removal, and before it shall pass either House, a
copy of it shall be served on the officer, and a hearing be
vided,

allowed him.

Under

this clause,

Mr. Wilson urged, that no specification of

charges was necessary

cumstance, as in other

— no recpiirement of time, place, or
trials,

and that he would urge
Mr.

(common rumor was

cir-

suflicient,

as existing against the accused.

Elliott, of Charleston,

thought that the same rules which

governed judicial tribunals should obtain here. There should
be an issue made up. Allegations on one side and denials on
If facts were not stated
if time, place and circumthe other.

—

stances were not regarded,

What was

he

to

answer?

how was

the accused to answer?
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Mr. Tradewell, of Richland, agreeing with the views of the
gentleman, moved to hnj the resolntion of accnsal on the

last

tahle.
to know npon what the
was anything suhstantial
to he urged against the Judge he wanted to hear it, l)ecause
He wanted
he knew it could he most triumphantly met.
He knew that to he the desire of Judge
nothing concealed.

Mr. linger, of Ciiarleston, wanted

House was

If there

g<'ing to act.

Richardson.

Mr. Davie, of

(.'hester,

said he

was no lawyer, and was not

acquainted with legal forms; hut
sarv,

apiioint a

He was

if

specifications he neces-

the consideration of the resolution he postponed,

let

committee

to

prepare the charges in

and

proper form.

shun an investigation on a technical
the State, and to the Judge, that the
allegation should he inquired into, and if witnesses be necesHe deprecated collateral issues,
sary, let them be examined.
and j)rotested against any vote hut a direct one on the charge
He had
of incapacity from bodily and mental infirmity.
indisposed

ground.

It

to

was due

to

in the upper districts, that the
it asserted
Judge was incompetent from inlirmity. The House has
instituted proceedings, and is bound to receive, examine and
decide the case; otherwise we should be recreant to the duty
which we owe to the people, and to the accused. If the charge
rest on rumor alone, the Judge has nothing to fear, and he

frequently heard

would

rejoice at his acquittal.

Mr. Harllee said that the amendment of 1S2S was sulliciently specilic, and that it is unnecessary to go beyond the
terms of the amendment, which are fully stated
tion before the

was
if

not,

in the resolu-

Nothing beyond that is rec^uired. He
occasion, an accuser, nor would he extenuate

House.

on this

there be good reason for the allegation of inlirmity either

body or mind. It was only to the form of the ])roceedi ng
would s|)eak and desired to confine his remarks. The
accuser is bound to establish his charge by proof, and witof

that he

nesses should be

examined, and the evidence

accusation required,
said, that

if it

we should meet
10

can be produced.
the question.

It is

It

to
is

due

sn])p()rt the

[proper,

he

to the State,
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to this

House, and

be no obstacle

to

to the

Judge, that the want of form should

a full and

fair

If necessary, let a

preferred.

the allegation in such form as

The

investigation.

examination of the charge

committee be appointed

may

to juit

be regarded proper for the

discharge of circuit duty by the Judge has

not been altogelher satisfactory

to

the public.

On questions

of constitutional law, and on those depending on the application of the

sound and

ct)mmon law, his opinions are
Judge Richardson is not disaltled from disollicial duties from any mental infirmity, and

pi-inciples of the

able.

charging his

although there

may

be physical debility,

it

is

not

such as

body which the Constitution conwhich disables the incumbent to perform his

constitutes the infirmity of

templates, or
duties.

Judge Richardson now inquired of the Speaker whether it
was expected he should then address the House.
The Speaker replied that the House had made no order on
the subject.

Mr. Northrop then addressed the Speaker, and said:

The

resolution

now

before the

and

affects tlie personal rights

Judge

at

our Bar.

nent, bodily,

It

for its consideration,

station of the learned

contains a general charge of ''perma-

and mental

infirmity," disabling that gentleman

from "discharging the duties of

The

House

oiiicial

his oliicc."

Constitution provides, that the resolution in such a case

of the pro})osed removal;" and that "a
copy of it shall be served on the otiicer, and a iiearing be
allowed him." In tlie present instance, this body has proceeded no further than to notify the venerable gentleman, that
it is about to co)isider a resolution, in which .he is personally
concerned, and of which a copy has been served upon him.
The purpose of that resolution is to vacate the olllce of a
Judge, and to })ronounce an individual who has long and

contain "grounds

honorably served the State, incomi)etent

to

perform the duties

of his station.
It

was, therefore,

sent, that he

just, that

may become

Judge Richardson should be

pre-

informed of the allegations against

him, and the proofs adduced; and,

tliat

he

may have an
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this

House shonld
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liinisclf.

not decide so

It

was

also proper, that

serious a question

without

such a precaution.

The Hon. gentleman is accordingly in attendance.
The meniheis of the House who are to vote upon the
projxised

lution

by the gentleman

(>t)m

advocates.

seems

prepared

to

hear

for them

to

expect

its

irregular,

reso-

now

however,

the party charged should be put on his

tliat

defence, before he

It

Harnwell, are

served witii a copy of "the grounds of

is

the proposed removal,-" as

tiie

Constitution directs, or nntilthe

evidence of those grounds shall have been submitted by the

movers of the

resolution.

If the resolution be

upon

defective in

itself,

the

House should

and the Judge should not be required
to go into any defence, until after his accusers shall have made
out their case.
The present proceeding is, in form and substance, a trial, and the actors should conclude and ask judgment before the accused be called on even to state his defence.
How can this House, or any other reasonable body, propose

refuse to pass

it,

such an absurdity, as that the accused should prove a negative
belbre he knows what he is to deny?
If the

mover of this resolution has not prepared "the grounds

of the proposed removal" as the Constitution requires, for the
consideration of the House, and lor the service of a copy upon
the Judge,

how

can

its

members

be prepared to vote upon a

involving the tenure of a judicial oilice under the
Constitution?
Do not the very terms of the anjendment of

question

the Constitution, in 1^28, sliow that a

ding

to

the order of judicial

specifications requisite to establish
bility?

Does not

part of

the defendant,

tlie

and

explicit,

and

the House, this

knowledge of the grounds and
and of their specifiations ?
If the

House be esteemed

The

sutficiently regular

entitled to the consideration

is

Are not some

general charge of disa-

a

and decision of

not the stage of the proceeding,

venerable and honorable gentleman,

be heard.

tlie

intended accor-

''liearing" allowed presuppose, on the

evidence of the charges
resolution before the

trial is

proceedings?

resolution

now

when

in attendance,

was vague and

indefinite,

the

should

and there
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was no fact yot adduced in evidence. There was nothing for
House to act upon, and nothing for tlie accused to answer.
It was incumbent on the mover, who was the actor in this

the

most novel case, to proceed with its prosecution.
The Judge was ready to make his defence, when the House
was ready to hear liim. As one of its members, Mr. Northrop
w^as willing to

make

a proper disposition of the matter before

however painful the duty miglit become; but not to perpetrate such an absurdity as to require the Judge to defend
Without
himself, when no case had been made against him.
If
hearing him, the House could pronounce no judgment.
the predicament were an awkward one, its explanation was to
be expected from the gentleman who had introduced the resoShould
lution, so imperfect in itself and so destitute of proof.
the House consider the resolution defective, or unsustained by
evidence, the Jndge was entitled to his discharge from the
present prosecution, whatever further proceedings the mover
or its friends might hereafter institute.
it,

Mr. T. Thomson, of Abbeville, said, that the resolution
before the

House contained

a general charge,

A

conviction could be founded.

charge

in

not stand investigation in any court of justice
lina.

upon which no

this
in

form could
South Caro-

In every indictment the circumstances of the case are

and then the accused is informed of the
and can [)repare for his defence. Besides, no
man can be convicted without evidence; commonly, without

set forth particularly,

offence alleged,

the testimony of witnesses.
in support of

tliis

No

testimony has been ])roduced,

proceeding, and without proof

members

cannot understandingly cast their vot(\s. It is admitted that
popular clamor only is relied upon as j)roof of the alleged
"incapacity" in this case.

The

lowest criminal in this State

could not be convicted upon a charge so indefinite, and such
feeble proof;

and

certainly the

same measure of

justice

right should be extended to the highest judicial officer

and

known

This proceeding, though now directed against an
aged and enlightened Judge, may be employed, on some future
occasion, against some member of the Judiciary in the prime

to the law.

of

life,

and

assails the

independence of the Judiciary.

—
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W.

D. Porter, of Charleston, said: This

ordinary proceeding.

A

venerable Jndge,

is

truly an extra-

who

has long and

Bar of the
which involves the forand asks for Xha gromuls

faithfully served the State, has been bronght to the

Honse

to

have a

heariuu;,

teitnreof his high

oliice.

npon
lie

a charge

is

here,

and {\\e prnofs n|)(in whicii his ieni(»\al is to befV)nnded. The
answer is, tliat the charge is " bodily and nnental inhrniity,'"
which disables him from the discharge of tlie dnties of his
15nt what sort oi menial hifirniityh he charged witli ?
office,
Is

it

lunacy, insanity, or the loss of

intellectual

faculty?

What

is

The meanest

the loss of an eye or a limb?

of Sessions,

entitled

is

memory,

or

some other

his '-bodily inlinnity?"
cul|)rit, in a

Is

it

Court

precise statement of the charge

to a

upon to answer. Is a
Judge of your Su})erior Courts, one of the highest ofiicers
known to your Constitution and laws, entitled to less considBut
eration, less opportunity of making good his defence.
against him, betbre he can be called

where

is

the

proof

.^

The

case must

respondent can be recpdred
proceeding are called upon

to

Ije

answer.

for their

made
The

out before the
actors in this

testimony and their wit-

and their reply is, that they rely upon'' public clamor."'
clamor a thing that is everywhere and nowhere
that has neither home nor })athat cannot be met or traced
Would such testineither credit nor responsibility.
ternity
nesses

;

—

I'uhlic

—

—

mony

as this find an instant toleratit)n in a Court of Justice

Let the respondent, as a citizen,

same

if

?

not as a high functionary,

protection here that the humblest individual
Bar of your Court of Sessions. Nothing more is
asked for him, and nothing lessshou'd be awarded. But even
if the charge were sutilciently ])recise, and the proof perfectly
am{)le and unexceptionable, still the question remains, whether
the House can take any jurisdiction of the matter. The Judge
was elected nnder the Constitution of 1790. The tenure; of
otRce under that Constitution was, that he slnnild hold his
commission during good behaviour, and that he should be
subject to removal only by impeavhment for misdemeanor in
office.
The amendment of KS2S subjects any civil officer to
removal for permanent, bodily or mental infirmity, by a vote

find the

receives at the
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of two-tliirds of the wliole representation of each branch of the
office, this is an
inasmuch as it subjects the officer to
removal upon grounds, and in a manner not contemplated or
provided in the original constitution; and when applied (as it

So

Legislature.

regards the judicial

far as

alienation of the tenure,

is

sought

to

be in this case) to an officer elected before

its

works a clear breach of the obligation of the conA civil office is a contract between the State and the officer.
tract; it vests valuable rights and privileges; it entitles the
incumbent to a certain salary, and devolves upon him the exadoption,

it

which are an hon.or as well as a
which is the paramount law
of tlieland, says that ''-no law shall be passed impairing the
This is the fundamental law, and
obligation of contracts."
The people in Conall State legislation must conform to it.
vention may override and overrule all law and Constitution,
ercise of certain functions,

The

duty.

but this

is

federal constitution,

So long as we

a revolutionary right.

live in obedi-

g(n^ernment of the Federal Union, this conWe cannot alter
stitutional provision is obligatory upon us.
the tenure of the judicial office by legislation subsequent to

ence

to the civil

the (flection of the ollicer, either by a simple enactment, or

an amendment of the Constitution.
is

a

power of amendment
taken suhjert

office is

in

It

maybe

our Constitution, and that the

the exercise of this power.

lo

by

said that there

But

i?i

that very canstifvtioii, our own, as well as that of the United
States,

is,

the

limitation, that no

post favlo law, or law

c.r

impaii-ing the ohlicrntion of contracts, shall ever he passcnl. This
is

u special restriction

ment.

If then, ail

question; ami that
rests

upon the

If this

this

view

iijjon

()(li(M;'
it

is

the legislative

as

much

so as a grant or a franchise?

best jiidieial authority.
(if

proceeding

the coiistitntional (piestion be correct,
in

the

threshhold.

The

cognizance of the case, and should

whole

and
and

pnicess. J'hiough

this

rights

House

of

power of amendis an end of the

he a eontract, there

the

self-respect,

and

will best

at

much

at

stops

once discontinue the

has been already done,

consult, not only the feelings and

respondent,

by

too

it

Legislature has no

l)Ut

its

own

once declaring, that

sense
it

of justice

has no juri

s

—
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cause, and will enlcrtain no further cognizance

tiie

it.

jNIr.

House

of Charleston, said

Philii})s,
is,

we hear

shall

the

attendance here, this day,

Honse has
forms of

directed

In^en

He

trial.

have requested his

the charge alleged in

a protracted discussion on the

to

hear

tlesired to

House would precced

the

We
to

and instead of hearing him, the attention of the

resolution,

tiie

to

Tiie question liefore the

:

Jndge ?
answer

to

do

th(^

Judge, and hoped that

so.

Hunt, of (Miarleston, said
This is the first case under
amendnuMit of the constitution and as it will he drawn
into a pi'ecedent, it is important that it should he sha])ed hy
principle.
The constitution has two clauses the first defines
the general grounds
disability
by reason of any permanent,
bodil\', or mental infiiniitv."
Then comes the proviso, that
the resolution to remove theolficer,
shall cotnain thei,'7v;;//^^/.v
for the proposed removal; and hefi)re it shall jiass either
House, a copy of it shall be served on the oiiicei-, and a iiearMl'.

:

this

;

:

••

'•

Now,

ing allowed him.''
that every

should have

weight, and

its

hearing

to

is

a settled rule of construction,

is

supposed

charge was sufficient,

If the general

ment of " grounds
safe, if put

it

of a law, especially of a

|)art

one

?''

onl\'

What

to

why

fundameiual law,
mean something.

provide lor a state-

sense was there in securing a

accused on

Who

common rumor?

on his detence against such an accusation

?

was
rumor

to deny what she says is enough,
vou cannot grapple with her. I contend that every
principle of justice also recpiires that the accused be n(.'ver put
to answer vague and intangible charges.
The fact antl circumstances must be specified to a reasonable certainty. They
is

proverbially ialsehood

;

since

being denied,

one questions
tions."'
This

i)ut

is

and no

the truth of the charges in issue;

that

"he,

who

alleges,

must prove

his allega-

the nature of a criminal charge, as

it

afi'ects

and I expressly inquired, "if the mover of the resolution had any
proolV and he disavowed any intention of ollering any. As
ro reterring it to a committee to take the testimony, it was
agaiiist common ri2:ht.
This House acts as Judges, and in
the

riiiht

of the incum])ent to a valuable ollice

;
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proceedings the accused

criminal

entitled lo be con-

is

fronted with his witnesses, and the jury must judge of the

witnesses by their manner and conduct in
The resolution was served on the Judge, and he repli(^d
h(^ knew of no good reason for the allegation it con-

veracity of the
Court.
that

Here was an affirmative and negative, a direct issue
and yet we are about to
put him on Ids defence, upon a vague charge, with no specification, and supported by no evidence. The principles of the

tained.

affecting the office of the accused

common law

;

are so just as to secure a fair

accusation, supported by testimony even to

trial,

on specific
vilest

tlie

male-

and here we are violating all these safeguards to
innocence, to one of the liighest officers of the State. Mr.
Hunt said he utterly repelled the idea that it was the intention

factor;

of the constitution

confer on the Legislature the arbitrary

to

power, accusing a great
out evidence or even

There

office.

such a course
isms.

It

is

liberty;

and

stitution

to

is

is

no instance

charges, and to turn
in

any country on

him out of

earth,

where

most absolute despotthe principles of Anglo-Saxon

j)ursued, unless in the

a violation of
it

by popular clamor, and with-

officer

s])ecific

all

would be a reproach

the framers of the con-

to

suppose they intended that

should be so construed.

If the

this

portion of

it

movers of the resolution con-

they have no facts to support it, it should be rejected
on that ground alone. Individually, Mr. Hunt was glad to
hear the venerable Judge scatter this baseless charge to the
winds.
One gentleman asks what is the opinion of those

fess that

who know
within the

him.

As

one, said Mr. Hu.nt,

last five years, his

He

delivered by the bench.

lawyer, well versed in

all

judgments
is

iIh;

;i

to the

circuits,

can say that even

among

th(^

best

well trained consiiiutional

doctriiies

and although time has rendered him
exposure of riding the

I

rank'

when

of mercantile law;

less able to

in

Court few

endure the

men

bring

discharge of their judicial duties a more vigorous intel-

and none a more upi'ight and indepfMident spirit.
Once establish the precedent contemplated in theresolution
to remove a Judge and put him on his defence, from mere
rumor, and the Judia;es will be continuallv liable to be
lect,

JUDGES.
harassed, mortified and annoyed

degrading those

thus

elevated
tration

character
of justice.

will

It

l)y

sonic disappointed suitor,

whose independent and

on

olFicers,

(lei)eiids
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the 'fearless and pure administhe toundation

sap

of judicial

independence.

Mr. Yancev. of pAk^efield, moved

the resolution on
and take tb.e sense
of the Mouse on tlu^ ([uestioii of jurisdiction. Judge Richardson was elected before the amendment of 182S, and is not
amenahle to its pr(n-isions. His tenure of otiice is iukUm- the
Constitution of 1790, and it^ removable for any cause, the ))roceeding should ])e by impeachment, which is the form :)rescribed by the Constitution, and not liy resolution, whicli can
only apply to such ci\il oliicers as have been elected since
1S2S and should the House come to this conclusion, it will
supersede the further consideration of the resolution, and disto lay

the tahle, that he might iiJtroduc(> another,

;

charge the proceedings.

Mr. Tradewell, of Richland, contended that the Constitu-

amendment contemplates

tional

a full statement of the

of disability, and that a vague and general allegation

grounds

is

neither

a compliance with the provisions of the Constitution, nor just
to the

accused.

Mr. Desaussure, of Richland said: The resolution before
the

House

ation,

presents a sul)jcct of grave and important considerand whatever difference of opinion may be entertained

as to the propriety of the

now

before ns

amendment,
supersede

is,

will

or treat

it

amendment

of 1S2S, the (piestion

ycni

give efiect to the Constitutional

as a

dead

the formalities of a

letter.

trial

It

was intended

— possibly

innovation, which, in evil and high party times,

a

to

dangerous

may

be

))er-

and become dangerous in practice but
there it is the supreme law of the land.
The incapacity intended and contemplated by the Constitution must be gross and flagrant, and whether it has reached
that stage, is a question of difficult solution. Infirmity of body
and mind is of degree and opinion, and how can articles of
impeachment be framed to meet each individnal case? The
forms of trial are properly applicable to impeachments, but
verted to bad purposes,

;
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not an impeachinGiit wliero the

is

trial

snch trial is
by the amendment. How would you prepare the
and how judge of the degrees of impaired faculties?

directed
articles,

He

did not believe that the Judge's case

amendment

of the

visions

this resolution

ment with
it

ordered and

is

No

the forms prescribed hy the Constitntion.

is

framed. 13nt

came within

the pro-

the Constitu.tion under

to

let

which

us not surround the amend-

ditTiculties fatal to its letter,

and which

will render

inoperative.

Mr. Memminger, of Charleston,

he had listened

said, that

remarks of the honorable gentleman

to the

who had

addressed

the House, with an earnest desire to learn the proper course to
It would have been wiser for the
novel a case.
have considered the form of the accusation, and
whether it was made for sufllcient cause, before they undertook
The
to notify the accused, and summon him before its liar.
highest judicial functionary now stood betV)re us a man who,

pursue

in so

House

to

;

had served the country with distinguished
integrity and faithfulness, was brought before us, upon a jiroceeding which threatened to deprive him of his dearest rights.
for thirty years,

we

Certainly, before
least,

House has

—

question
a

acted

member

it

\\\e

has notified the party

it

has taken

it

—

reason

for

as estal)lishe(l,

tliat

sullicient

is

of this House,

made upon

it

lias

is

party

now

the allegation of

his responsibility to the

An

pursued, by examining
ceedings, and

tli((

The English

— that

answer
ami we must determine how

before us,

matter shall proceed.

virtually

entertaining the

suiiicicntly grave to i)ut the party to

country,
is

—

there

that

decid(^d

we should, at
prima facie testimony. But the

entertained the proceeding,

have inquired into

inquiry of this kind can

b(^st

the

be

i)revious history of similar jn'o-

tiie

f )iius n^qiiircd in their conduct.

law, iVom which

all

our legal and jiarliamen-

methods of rc^aching a
was by impeachment. The
of the House of Commons,

tary forms are derived, allowed three

public

functionary.

course pursued was

The
first,

lust

a vote

ordering articles of im|)eachment ujjon such probable cause
as that

House should judge

ing was altogether ex ])arte.

Thus far, the proceedThe accused party was neither

suilicienr.
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summoned

nor heard, and
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House

tlie

satisfied itself as to the

propriety of the proceeding, either by talcing

mony

before a committee, or in

deemed

Upon

advisable.

an impeachment,

parte, testi-

e.r

any other way which was

the vote being decided in favor of

were drawn up setting forth

articles

jiartic-

and these were sent up to the House of Lords, under
certain managers appointed from their own body l)y the
ulars,

House of Commons:

at

point of the j)roceedings, the

this

accused was made a party

lor

the

then assumed the form of a cause

to

defence beiV)re the Lords as Judges.

first

lime, and the matter

be tried u])on ])roof and

The House

of

Commons

were virtually the Grand Jury and prosecutors, and the other

House united
Jury

to try

in

itself

the functi(Mis of the Court

and

Petit

the cause.

The second mode of proceeding k'uown 1o the English law
was by bill of attainder. Under this firm were perpetrated
some of the most atrocious acts of injustice of which history
speaks.
It dilfered essentially from an impeachment, in that
each House of Parliament acted upon the subject as an original matter, and each must concui- in its adoption as in any
common case of legislation. Each House, therefore, united in
itself the character of prosecutor and Judge, and had an equal
right to pronounce final judgment upon the accused; but the
judgment had no legal existence until the bill had passed
through

all

the f)rms of leijislation.

was proposed against anyone,

way

it

the

When

House

a

of attainder

bill

satisfied itself in

any

tliought best, as to the ])ropriety of proceeding against

the l>arty, and before the

bill

passed, the party

was summoned

before the House, and allowed the benefit of counsel, and the

evidence on

])oth sides

was rendered

The same

in

was heard, and

the

judgment thereon

deciding upon the passage of the

course of proceeding was pursued

bill.

in the

House, and the party thus had the benefit of two

trials,

other

with

crown uj)on both. Strange as it
may seem, this course of in'occ^ding, which appears upon its
face to offer so much more protection to the accused than a
mere impeachment, was in reality the instrument l)y which
the greatest acts of parliamentary tyranny were committed.
the

ultimate veto of the
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And

shown

history has

us,

i\?.

case of the

the

in

an impeachment, with

Strafford, that

single

its

Earl of
before

trial,

one body of responsible Judges, afforded more protection
the accused than a

bill

of attainder, with

its

double

trial

to

and

two-fold defences.

Experience, however, had proved

mode was
Judge, who might
neither

would destroy

to the

English nation that

sufficiently effectnal to reach the case of a

many

be obnoxious to

his usefulness,

and

of the objections, or the didlculty of

[)r()()f,

no removal of him

The

could be effected by either of the above modes.
of popular rights, which

which

objections

either from the nature

still,

commenced

revival

with the revolution of

16SS, which drove the Stuart family from the throne, led gradually to the adoption of a statute in the reign of William the

Third, which enacted that the Judges should be removed from
office

ment.

upon the address
This produced

office is reached.

to

the

crown of both Houses of Parlianmde by which the judicial

the third

It will

be perceived, that there are essential

differences between this last

mode and

the most obvious are these:

1st.

the person of the accused, aiul

with pains and penalties, the

the two

Among

first.

That while the two

first affect

may

last

result in punishing him
merely applies to the parti-

office, and in no way affects the person of the accused
and merely separates him from the office, leaving Jiini uninjured in every other respect. 2d. 'J'he mode of removing the
Judge upon an address of both Houses, implies no trial, no

cular

defence.

simply an expression of

It is

lb(> will

of the Legis-

upon matter which they assume to act u])ou with or
It is rather
without specification, as it may seem expedient.

lature,

an administrative than a judicial action.
This was the state of the law when our connection with
England was severed by our Revolution. In framing all our
Constitutions, our
attainder.

The

impeachment

forefitheis justly

('(institution

for the

of

punishment of

duty, adding a requirement that

should concur
thirds of the

in

its

own

denounced the

of

a breacii of high oliJcial

two-thirds

action; that

House should concur

bill

1790 ado|)ted the form of

is

before the

to

of each

body

say, that two-

trial

could begin,

and two-thirds of the Senate should coiicur before there would
be a judgment against the accused.
This state of things continued in South Carolina, until the
period in which the great poj)ular discontent with our Judiciary overthrew the separate Court? of A|)peal in

Law and

Equity, and brought into review the bad habits of some of
our Judges. An innteachment was voted against one of them,
followed by a

trial

befire the Senate, the result of

a very general opinion

among our

statesmen, that

which was
remedy

th(3

by impeaidimeiit was surrounded with so miudi dililculty as
It was urged, that an oUicer might be
to be almost nugatory.
absolutely imbecile, besotted or idiotic, and thus impede, or

even altogether obstruct

beyond the reach of
proposed, was

to tall

upon the address of
of the crown,

to

and remain entirely
impeachment. The remedy

pul)lic justice,

articles of

back upon the English plan uf removal
Houses, and in ])lace of the action

botli

substitute a check

upon the action of a

Uicre

majority, by re(piiring a concurrence of two-thirds.

This seems

to

have

l)een the

design of the

amendment

of

Mr. Memmiuger said, he would
not undertake to pronounce upon the wisdom of this amendment.
It seemed to him to l)e liable to very grave and well
founded objections, and he feared it was enacted with too
our Constitution in IS2S.

But the men who adopted it
were among the most distinguished in our State, wise, considerate and just, and it would be presunjptuous in him to
strong a view of a special case.

Be it wise or unwise, it is the Constitutheir act.
which we are sworn to administer, and the sole (piestion

condemn
tion
is,

how

we proceed in this duty?
views ]H-esented by him, continued Mr. Memrninger,

shall

If the

are just,

it

will follow that

the

amendment

of 1S2S bears a

stronger analogy to removal on the address of both Houses,

than

to

any other

I'orm.

That torm

nor specification of any kind; and

recpiired

neither charge

might hap})en tluit an
address might be voted, upon the most vague, and even for
opposite reasons.

to

member voted upon his own motion
To check so wide a latitude of action,

p]ach

of mere expediency.

and

it

bring the matt-3r within some acknowledged principle
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of justice, the amendment of 1828 added a proviso, that the
grounds of reniov^al should be stated, and the accused party
should be heard in his defence. Without this proviso, one
member may have voted against the pai'ty on one ground, and
another on a different and so without a majority on any one,
the union of minorities would produce conviction. The object
of the proviso was to reverse this state of tilings and give the
accused the benetit of these minorities, and to allow him the
same immunity which is enjoyed before a jury. To produce
conviction, there must be a concurrence of all upon some one
;

charge.

This result is attained by setting forth the charge in the
words of the Constitution the grounds upon which a ren)()val
Does this mean that you must
is asked must be set forth.
pursue the precision and particulars of an indictment, and
;

that there

the

must be evidence and

amendment

For

of a remedy.

a full hearing?

of the Constitution
it

same torms required

would
to

If so, then

would be a clog instead

be, in fact, a recourse to the very

pass

a

of

bill

attainder, with

the

increased ditlicuity of requiring a concurrence of two-thirds

What inducement could there be thus to
An impeachment would ha'^e been
?
far simpler, and much more easily conducted.
It is too plain for argument, that the amendment intended
of both branches.

amend

the Constitution

remedy, and that it was
removal from otficc, unobstructed by the forms required to sustain an impeachment.
As a reasonable protection to the accused, the grounds of
an

and

easier

less

com[)licated

inttMided to subject the

removal are
design

to

to

recpiired to be stated,

The very use

defence.

of the

and he

is to

be heard in his

word, "grounds," shews a

avoid technical langiuigc, while using a well defined

No

word.

Judge

one would understand

a

of Couit, which

rule

required a statement of the grounds of a motion lor a
trial,

or in arrest of judgment, as calling for the precision

The term

specifications of an indictment.

itself inn)lies

new
and
gen-

erality.
It

seemed

to

him

then, said

requisition of the Constitution

is

Mr. Mcmminger, that the

pursued

in

the form of the

JUDGES.
resolution,

and that the House

adoption or rejection.

must be
it is

to

is

make

hound

to

decide u})on

its

can be adopted, the House

it

satisfied of the truth of the

they

if true,

Before
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grounds asserted, and

a case for the exertion of

its

be observed, that the removal intended by

tiie

that,

For

power.

Consti-

upon
which the House,
in its discretion, might refuse, even if every fact were proved.
Every argument, tiierefore, whicli gentlemen have addressed
to the House against the nature of the charge, or of tlie proof,
tution

is

not a jiuUcial sentence necessarily consequent

a conviction, but

an administrative

is

it

act,

or concerning the injustice of subjecting to this

our

of the Constitution

elected

otlicer

before

amendment
its

adoption,

every one of these arguments will justly operate against the

passage of the Resolution

The

force.

in the

minds of those who

feel their

objections to the vagueness of the charge, and to

made; and those who
by relying upon rumor and mere
general reputation, must expect to meet the opposition of all
those who do not feel themselves sutiiciently informed through
these means.
It is like any oilier case presented for our leg-

the insulilciency of the proof, are justly

have

ofiered the resolution,

are

all

informed,

in a case

where

given, the result
to

for in a matter upon which we
upon our general inlbrmation. If,
informati(Mi is wanted, and it be not

H' action is called

islation.

enable them

we

act

specific

that those wlio are not sullicitMitly informed

is,

simply vote against the measure, and

to act,

leave things as they stood before.

Memininger, that

this is just

Constitution intended;

been urged,
lution,
If,

and

It

what

seemed

that the objections

are, in fact, objections to the

and not

to the I'orm

to

him, said Mr.

amendment

tin,'

of the

which have

adoption of the reso-

of proceeding.

then, the forms are sullicient, what prevents the

The accused

House

from proceeding

to

summoned, he

here before us, and the Constitution requires

is

decide?

that he should be heard in his defence.

pre})ared

to

reserve

my

Uidess the House

dismiss the matter without further action,

our duty forthwith
be adopted,

party has been

is

to

proceed.

it

is
is

^V^hether the Resolution shall

an independent question, upon which

I

shall

opinion until the case be ready for judgment.
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Whether

the course appointed by the Constitution be wise or

expedient,
betbre us.

is

I

liad

should not be found

sworn

to

which is at present not
upon that (juestion, I
approvers.
But here we are.

also another question,

If

been called

among

its

to vot",

support the Constitution, such as

therefore, proceed to do our duty,

that duty

may

it

we must,

is;

however painful

or uri^ent

be.

Mr. Huger, of Charleston, remarked, he was willing to
stigmatize the amendment of '28, l)y deriving it from bills of
attainder and addresses of the two

Houses of Parliament.

Could he persuade iiimself that the Constitution of the State
had borrowed weapons against its oliicers from those armories
of tyranny and injustice, he would desire much the abrogation
of the Constitution.

In reality,

tlie

amendment

of '28 does

no more than draw the distinction between an impeachment,
the very gist of which is moral delinquency, crime, and a removal from ollice, upon grounds imj)lyiug no moral degradano moral stain. So far I'rom its being an instrument
tion
giving the Legislature a licentious power of destroying the
very branch of the Government called upon by the Constitution to resist and restrain the Legislature itself, it oilers to the
good feeling of the Legislature the mild and merciful expedient of dismissing with honor to himself a servant of the
State, that God, in His providence, has seen fit to overwhelm

—

with such mental or physical disability, as unfits him
discharge of high and im[)ortaiit duties of the State.
this inability

is

from

its

very nature, (levelo[)ed

and
amendment, im{)li(;s that the
from which the disability is

that the

in the

facts,

be interred, are

to

called for at the wish of the ollicer subject to

Mr. Sullivan, of Laurens, spoke as

to

That
and

l)y facts,

word "hearing,"
and the proof of the

therefore, susceptible of ])roof,

facts,

for the

the

to

be

trial.

mode

of conduct-

ing the proceedings, and this is involved in, and depends
upon, the construction of the amendment of 1828. The pro-

ceedings are unlike

thos(!

adopted

in

cases of

impeachment,

the preliminary step of i)resenting articles, a[q)ointing manaTlie
gers, and all the ceremony of a trial, are dispensed with.

amendment, under which

this resolution

is

framed, provides
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for a diflerent class of cases

— the former

is

intended

to

reach

and misdemeanors; the latter, infirmities
of body or mind, not technically an impeachment, but a quufii
impeachment.

the case of crimes

In a proceeding like that betbre the Mouse, the accused has
is the langnage of the amendment,
which shcKild be incorporated in a resolution framed under it,
embracing the general proposition specified in the amendment,
and of which no specifications can be predicated. Whether

a right to be heard; this

the infirmity be such as the Constitution

contemphites,

is

a

question of evidence, depending upon testimony, which, as in

when

cases

the sanity of the testator

is

involved, must be

proved.

As

it is

the

case wliich has occurred under the consti-

first

amendment,

tutional

it is

be correctly framed, that
cases.
in

if

The

may form

The accused has been informed

obedience

and

proper that the proceedings should
it

a precedent for future
of the proceeding,

and

the notice given by the House, has appeared,

to

he desire

it,

let

him be heard.

Constitution has been })ursued in the terms of the res-

and

olution oftered.

if

advantage can be taken of any infor-

mality in any part of the proceeding, the party can avail

himself of

It

it.

was

certainly

fit

and proper

that the case

should proceed.

Mr. Davie, of Chester, hoped,
ready

to

if

Judge Richardson was not

proceed, and as himself and counsel must have be-

come wearied

at the

long debate the House had indulged in,

that the trial be postponed until

Monday

next.

Judge Richardson said: "I thaidc the gentleman from
Chester for his polite suggestion, that I might require further
time, before addressing the House, after hearing a protracted
discussion of the subject, to which I am called to answer;
but I do not deem it necessary to claim any indulgence.
True, I might well say, I am fatigued and indisposed. I will
not disguise, that I have for some days been sensibly alfected
by the injurious character of these proceedings that my
feelings and repose have been invaded.
Indeed, it is insisted
by my friends and my counsel, that I ought not to address

—

11

—
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House to-day; but having decided

the

my

unfold with candor, as far as in

my

'hodily and mental infirmity,'

gentleman's suggestions, because
really

happen

to

in

to

such exist, I decUne the
would present myself as I

if
I

moment when

be, at the

my own mind

power, the true state of

on by

called

this

honorable body.

"If the House

will

be pleased

hear me,

to

I

am

ready

to

proceed."

The House having

expressed

Richardson, the Speaker

rose,

readiness to hear Judge

its

and, in a few words exj)ressive

of deep emotion, informed the Judge that he

was on his trial
and mental infirm-

before that body, on a charge of "bodily

and that it was Jioiv ready to hear him.
was a scene of high moral beauty to behold.
gant, manly bearing of the Speaker, subdued even
ity,"

The

It

his trial before

seventy winters

—

by the occasion the venerable accused
liis head sprinkled with the frost of

the feelings- elicited

on

ele-

to tears, at

him

— his

—

bodily tenement showing that, though

age had come upon the outward man, the mind within was
bright and burning, and ready to illuminate with its eloquence those walls, which years before liad been the scene of

still

many of his triumphs.
The speech of the Judge was
extempore.

In a

entirely unpremeditated

manner of calm

and

dignity, though in a voice

tremulous with emotion, he proceeded

to

address the House.

His defence was as follows:

JUDGE Richardson's defence.

My

sentiments upon this occasion, Mr. Speaker, remind

why,

forcibly of the reason

the chair
in

it

for

which you now

in the year 1810,

so faithfully

fill, I

when

I

declined

me

occupied
to

remain

twenty-four hours, notwithstanding the suggestion of

ought

to

friends, that

I

name

"general

to the

remain

sulliciently long to

sufl'rage bill,"

now one

append

my

of the articles of

which I was the mover. I then declinedj
would be a personal act of vain glory
so, I now decline the favor offered, because I might be conscious, if acce{)ted, of deriving some advantage, which might

the Constitution, of

because

I

thought

it

JUDGES.

soem

to d(M-ogato

wliicli

I

whether

called on,
I

from the

jioih'ct

liave resolved to present

have

said, in

before them,

The

rights."

letter

wIkmi

the

appearing

constitntional, moral

and

legal,

managed by them, more

of the jndiciary and the honor of

The moral rights, I reserve to
own responsibility. And you
jiart

witli

moment

at

this Hon.-=;e, that, in

to

my

'"

constitntional

connsel, to be

a

candor and fairness

myself

health or ont of health,

in

my

reserve

I
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and

would give

to a

he wished

State than for myself.

tlie

myself, exclusively, and to
will see (hat

—

my

independence

for the

my

cannot think

I

of a South Carolina Judge to follow the advice

nothing,

legal

leave chietiy to

I

I

it

myself

mouth and say
For myself, I proceed
in the very converse of that prudential rule, and freely declare
my opinions and lay before you my practical conduct, founded
in such opinions.
No other manner of defence comports with
if

supposed culprit

my own estimate of
my respect for you.

shut his

to

be acquitted.

to

the position in

Yes,

sir,

which

not to wait for and require evidence, to be

me,

1

shall speak ont;

and

as

through whicli you can see
as
in

my
my

ability will permit, to

upon

I

first

to speak,

have no window

my

heart,

I

in

will present

my

breast

it,

as iar

your eye and observation, as

me

to

know

to

what points

to

so general a charge as that of "bodily

if

turn atten-

and mental

No evidence adduced — no
have been
— not even an opinion has been expressed, which would

infirmity."

closed

and with
and
adduced against

stand,

open palm.

It is difficult for

tion

I

having resolved

tacts

is

point me, with

any

dis-

precision, to the predicate of the resolu-

defence which would meet

it.
1 must necesvague and general in what I have to say. A little
assistance is, however, afforded me by the observations which
have been made by members of this House, in their discus-

tion, or to the

sarily be

sion just concluded.
it is

rumored

that

I

I

am

gather from those observations, "that

slow in the discharge of the circuit

business of the Court;" which,

I

am

to

conclude, presupposes

the bodily infirmity charged, or, possibly, both the "bodily

and mental infirmity." I do not understand, sir, that the
rumor extends to any suspicion of my integrity, firmness, or
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my

or specifically to

against me,

made,

The

general mental vigor.

objection

have rightly a|)prehended the observations

if 1

the general one, of tardiness in the discharge of cir-

is

There may be some foundation, or semblance
least, I will endeavor to assign
the true reason of its origin and existence.
It is probably true, that the comparative rapidity with which
the six Judges of my Bench discharge the circuit business,
may stand in the following order: two, beyond a question,
have ur.rivalled power in despatching that business; a third
comes next, sed longo intervallo f^ a fourth approaches to
him in rapidity; and the fifth, not far behind the fourth and
be it fairly admitted, that I am, probably, behind him again,
I do believe
in the discharge of ordinary circuit business.
cuit business.

of reason, for this objection; at

'^

;

this " to

extent,

my

be the head and front of

and no

viore^''

— even,

in

—

it hafh this
rumor, on which the

offending

the

gentleman from Chester (Mr. Davie) has somewliat dwelt.
One further observation, which fell from the gentleman from
Richland, (Mr. DeSaussnre,) also assists

me a

little.

stood that gentleman to attirni the fact, that a Judge,
attained the age of seventy,
tent, mentally, to

must necessarily be

I

under-

who had

less

compe-

discharge his judicial duties, than he was at

the age of forty or fifty; and added, that the accused himself,

he was pleased

or, as

to

say, "the venerable

Judge would,

if

called upon, with candor, admit a deterioration of his former

mental vigor."
I feel

of

the observation to be a call upon

my own

consciousness; and

I

me

for the expression

therefore

declare, that

I

cannot with consciotis truth, admit wiiat that gentleman has
affirmed

;

nor can

tive denial of

by

I,

historical fact, or,

In

sophy.

my

so far as

—

its

through a

As a

it.

false

modesty, qualify

general assertion,

it is

my

posi-

not sustained

an accurate knowledge of mental jdiiloI can only deal with it

mr//tvW?/«/ application,

personal consciousness extends.

/ do not

t)elieve

have not heard of it, except from the gentleman
and I challenge the {)roof of it.
himself, this day
Mr. Speaker, I am under a confidence, plainly iield out,
that I will speak " the truth, the whole truth, and nothing but
it,

.sit-

I

—
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trutli,''

while, at the sainc

House has assured

to nie
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time,

I

feel

satisfied that this

the confidence, that they will '-a true

verdict render according to the evidence."

I'hese are re<M[)ro-

and the party tlat breaks the confidence so
raised, violates the moral law and the sanctions which should
be held sacred between us.
cal assurances

;

Before proceeding
if

to such expositions as I suppose proper,
make, in further e\|)lanation or denial of

not called on to

the justness or truth of the

observations

alluded, or of the charge contained

to

which

1

have

in the resolution, let

me

minds of any injurious and unwarrantable impression which might be induced by my appearing in |ierson,
to defend myself against the charge wiiicdi has been made.
It is possible, that my ap[)earance in ))ersou, and the manner
of my defence, may prejudice the minds of some against me.
disa!)nse your

If so,
I

I

shall regret

it

less

have appeared here

be heard; and

and
and

to

all

conseiit,

the

my own account, than on theirs.
my constitutional right, to

discharge a duty

am
who know me

to the State.

on

exercise

to

I

course

I

gratified to

ti^

myself, to the judiciary,

know,

sir,

that

my

friends,

have anticipated, as with one

well,

Avould

pursue.

Others

in

a

similar

might have pursued a ditferent, and, perhaps, ])r(»per
course for them; but no other than the one I have taken suits
situation,

i/ie.

And

let

me

Carolina Judge

to

ask this House, would you wish a South
quail before charges like these?

If

he did,

would you not suspect his indis[)ensibl3 judicial firmness,
upon other occasions, more interesting to the puldi/; at large?
Would you not regard him a prude in assumed virtues, and
dispossessed of the essential

ijuality of a

high public ollicerV

Ought the very standard bearer of the Bench, the senior
siding Judge, to craven

when

a

hostile

lance

is

pre-

levelled

if he fled, wound the
independence of the whole Judiciary, and strike at the settled
principles which actuate and govern the State?
I cannot

personally at him, but which would,

any gentleman of retlectiou could have c.rjjcr/ed
any one who valued the proper dignity of the Judiciary or of a man, could have loished me to have acted otherwise than I have done.

believe that

me,

or,
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proceed now,

Speaker, more immediately to the

JNIr.

discussion of sncii topics as seem to be pointed out by the

and alluded to by the gentlcnnan to
remarks with which they favored
the House.
shall speak right on, for I have nothing to
I
conceal, and am fearless of any investigation, individual or
before you,

resolution

whom

1

have referred,

moral, political or
shall be in

my

in the

my own

In

ollicial.

open hand.

I

language,

my

heart

think audibly, while

Avill

I,

necessarily, speak discursively.

defence of myself as a

It is in

I

appear before

this

House.

civil

As a

and judicial

officer that

citizen of the State

and of

the United States, as a husband, father or master, as a brother,
friend or debtor,

I

can meet investigation with defiance.

these relations, at least,

may

I

be allowed

foundation lor a moral firmness, whicli
shrink from scrutiny.

Nor,

sir,

can

The

will not

I

essential attributes of a judicial officer.

to say,

I

In

have some

permit

me

deny

to

What

are they?

to

myself the

indispensible moral attributes are, integrity and firm-

ness.
Thesd are necessary moral conditions, precedent to his
commission during good behavior. To the attributes are to
be added certain intellectual endowments, as very essential.
1st. The faculty to comprehend the case tried before iiim, as
a Judge, in all its facts and bearings, and sulficient legal
science, to knov/ the essential principles of the law which apply to the case and spring from the facts.
2d. The faculties of comparison and order, to enalde him
to arrange and collate the evidence adduced, and to conduct
the facts, pari pas.su, with the law applicable to the particular
case.

The fiiculty and power of coiUinued and close reflecwhich renders the understanding and conception of the
whole clear and strong.
3d.

tion,

4th. Ratiocination, in order to render secure just conclu-

sions,

and

finally to

pronounce an intrepid judgment upon

the case before the Court.

There

is,

perhaps, a

fifth faculty,

the judicial mind, nor so
so

much

common.

imagination as contributes

though not so essential

to

mean imagination,

or

I

to the

impressiveness of

;
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own

conclusions and meaning, upon his auditors.

For
Judge Waties was clearly indebted to this
faculty: and Lord Mansfield, the ornament of the English
bench, owed to it his iiigh distinction above liis learned
his

example, the

late

brethren.

Permit

me

what may not be known to a
young men, that such taculties often dismind of an aged man, above his younger

here

to observ'e

majority, at least of

tinguish

the

brethren.
It

matter of

is

common

observation, that as the Ijodily

— as when

the eye has become dim, and
and the other senses have fallen
off in proportion, practical observation upon men, and the
ordinary occurrences of lite become tardy; and hence conclusion is hastily drawn, that the true intellection of the man
has partaken of the decay.
Whereas, in point of exact and
philoso])hical truth, what may be called the outward mind,
which is so dependent upon the mere bodily senses, has,

senses

become

dull

the hearing slow

and

dull,

alone, sustained deterioration

— while

all

the great essentials

man, stand not only unimpaired, but
may, by laborious rellection and industrious mental habits,
still grow in strength, activity and brightness.
In illustration
of this, I would turn your attention to Chancellor Kent; at
more than eighty years of age, his vigorous mind has never
lost its power; and lie stands to this day, practically, the
judicial umpire in the gravest disputes at law.
In like manof the true intellectual

ner, the late

Chief Justice Marshall,

who

died at the age of

and glory of the Federal
Bench. So I could name the late Judge Martin of Louisiana,
who, though so stricken in years as to be entirely blind, and
requiring to be daily lifted to his seat on the Bench, still
remained the distinguished and leading Judge of the State.
Lord Mansfield, perhai)s the most renowned of the English
Judges, retired from the Bench at the age of eighty-three
when no art could help his vision, and while he was yet in
the practice of delivering his soundest and most luminous
judicial arguments.
But will not tire you with illustrations.
eighty-one,

still

stood

the pride

I

Indeed,

I

have gathered from authority, that the average age
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of the English Judges

sixty-eight years.

is

Judge,

who

sarily,

and

I

am

has arriv^ed

clear, distinct

candor which

compels
But,

me

not, therefore,

the age of seventy,

own mental

must necesdeterioration.

and firm, that this is a mistake and the
gentleman has kindly bespoken for me,
;

so to say.

beg that you

sir, I

candor, as

tiiat

at

concede his

in candor,

Do

gentleman from Ricliland, that the

hastily imagine, with the

to

imagine

will not

do so great injustice

moment,

for a

tiiat I

to

my

arrogate to myself

ahy of the essential mental faculties of a Judge, as just defined,
beyond the common mediocrity of sound minds. If I have
one of them above the common standard, it consists in the
As to other
single power of long reflection upon one subject.
faculties, it may become me lo say no more than this: if I
have ever given evidence of possessing them, I believe that
evidence

will be

found

later,

not less than in

and for a fair
own mind, I have used

my

at least to myself, of

perplexities.

I

laborious of

all

to

my

in

In this connection,

judicial labor.

was

sitting

Courts

till

me.

to

my

earlier

illustration,

my

yesterday in a Court,

present

tlie

most

Yet, listening, on an average

four or five cases per day, and one day to nine cases, and,

to what I deemed injnitice to myself
and an alarming example to all civil officers, I omitted no
judicial duty, and did not find any unusual dilhculty in comprehending any case whatsoever before the Court, or in writing
out any usual aliquot part of the final decisions, with the
accustomed references to authorities.
Here, too, I would lak(> occiision, if I can do so without an
immodest assumption, to jjoint you to my latest decisions,
(reported in Strobhart and in IJichardson,) upon which I have
been mort; than complimented by gentlemen on this floor, in
especially by the gentlemen from
the discussion to-day
Charleston, (Mr. Hunt ;uid Mr. Mcmmiuger,) and the gentle-

although highly sensible

—

man

from Marion, (Mr. Ilarllec.) TJiese constitute the latest
can refer, as a general answer
body of evidence, to which
to the; resolution itself; to the vague and irresponsible whisI

j»erim,'

of "

r/z/z^or

,-"

to

the general o1)sei'valions of the

ber (rom Richland, and,

if

need be,

its

mem-

particular apj)lication
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to myself.
1 beliere, Sir, I can fearlessly ask a comparison
between these, my latest decisions, and any former, imputed
to the prime of my manhood.

Under

the

same apology for this necessary reference to
to which I am driven for want of a per-

— a necessity

myself

sonal accuser, or a witness against

me

— and

the apparent

by the member from
Barnwell, (though coming from him alone^ of general undefined infirmities, I would here notice my judicial labors upon
assumption

my

in

tlie

resolution

offered

when

I was taken
sick at Laurens, and conWith the exception of this Court, I did
all the business, at each and every other Court, that could be
presented to a circuit Judge.
I think I t'ulfilled the very aim

last circuit,

fined lor

two days.

of the latter part of

my judicial

do the busihave been assured
by a very competent Judge, who watched me closely and
keenly througliout the circuit, that I committed (it must have
been providential, for it is certainly uncommon) but one error
in law; and he added, that upon that one point, liis friend
differed from him, and thought me right; but believed I had
erred in another point, upon which they again entirely ditfered.
Upon the case being brought before the Appeal Court, my
opinions upon all the points remained uncorrected; but leavness well, than rapidly.

career, rather to

In proof of this,

I

ing the disputed questions not absolutely decided.
tliere

Finally,

has not been one question decided by me, on the

last

which has been disatfirmed by the appeal Bench.
Tb.is. assuredly, I must regard as ])rovidential, as it scarcely
could have occurred at any period of my career, even when
my highest mental power M-as supposed to have been exercised.
To conclude upon this head, may I not assume, that
my proper intellectual vigor has not been impaired by eight
years of public service in the Attorney-General's otlice, and
twenty-nine years in the office of Circuit and Appeal Judge?
JNIay I not venture to hope that I stand vindicated, even in the
estimation of the gentleman from Richland, from th(! suspicion of mental deterioration, consequent upon age and long

circuit,

service?
jNIr.

Speaker,

my

past history

and course of

life,

have given
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assurance to those who knew me, that I would defend myself
and the independence of the Judiciary, if the ollice were
assailed through me.
I trust there is enough in that history
and line of conduct, to give as strong an assurance to my
friends and to the State, that I do not love otfice for its own
sake, or for its emolument
that if I believed, or had reasonable grounds furnished by my own reflections, or by those
who knowing me well, should speak to me frankly, tliat I was
not competent to the high and severe duties of my oibce, I
should act with promptness, as a conscientious man, in resigning into your hands, the commission I received from you.

—

Such,

at least. Sir,

has been

my way

of thinking, as

is

known

to several persons.

Upon

me

this particular subject of

voluntary resignations, per-

remind you, that they are by no means unexampled
in this State.
Many years ago. Judge Brevard resigned his
seat on account of an apparently fixed bodily infirmity.
But
six years ago, the venerable Judges DeSaussure and Gantt
resigned their commissions on similar grounds; but they resigned at the age of seventy-five.
I would ask, ought not the
same discretion to be left with me, to tlie same period of life ?
mit

to

Why am

I

thus prematurely forced

to resist attack

upon

my

when possibly, if not probably, if left to
to the same period of life, my own convic-

constitutional rights,

an equal discretion
tions might actuate
of those
firmity,
in

my

myself

who have

me

to

a course conformable to the wishes

industriously runmred a suj)[)osititious in-

which ihey had ho{)ed would pass

resignation or expulsion from
to

oflicc.

for proof,
I

and end

cannot permit

be thus forced; and the blow, which, under present

circumstances, would, by

my resignation, be given to the indeis, in
my judgment, conclusive

pendence of the Judiciary,
upon my conduct.

have now, Mr. Speaker, but one other general topic of
It relates to my practical and immediate career, as a Circuit Judge.
I was elected a Judge on the
ISth December, 1818.
I took the commission in the place of
I

personal explanation.

that of the Attorney-General;
professioiuil

which

office,

together with

my

business, yielded twice the annual salary of a
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The law Bench

Judge.

was,
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at tliat time, tlie strongest I hav^e

was presided over by Judge Colcock, a man
Judge Nott
of truly sterling qualities of head and heart.
came next, of an uncommonly acute understanding, and a
most able Judge. The now venerable Judge Gantt was, then,
in the strength of liis usetulness.
Our present Governor
(Johnson) stood tourth his judicial virtues of the head and
of the heart are above my commendation.
Tiie fifth, was
Langdon Clieves; always the personification of a sound mind,
in a sound body, of a pure heart, and of talents, limited only,
to tlie achievement of the occasion which called them into
ever known.

It

;

action.
I commenced my career; and endeavored
do an equal portion of judicial duties, and equally well.

With such Judges,
to

The

Circuit Courts out of Charleston Avere limited to six days

each.

The

dingly,

I

continued

was

business must be done within that time.

my

opened
to the

constituted

Courts early and

year 1824,

when

Senator, Judge Huger,

filled

Accor-

This course

the late Court of three Judges

appellate tribunal.

tlie

sat late.

well

and

At

this time,

our

late

faithfully the place of

Langdon Cheves, who had

talcen a different olfice; and the
most able and experienced Circuit Judges, namely, Colcock,
Nott, and Johnson, were transferred to the appellate tribunal.
In their place, three Chancellors were introduced, sorely
The
against their will, namely, Waties, Gaillard and James.
habits which they liad acquired on the Chancery Bench, were

very unfavorable

to the

discharge of the ordinary circuit busi-

Law Bench.
of my friends,

ness of the
deficiences

some

extent in so doing.

1S36,

when

Circuit

I redcnibled
my zeal to fill up the
and it was said I was successful to
This course continued to the year

the Legislature

Judge

to call extra

done, evidently,

to afford

passed the Act, allowing every

Courts, at his discretion.

more time

than could have been practised
to six

of '36.

days.
It

At

least,

seemed

to

such was
inculcate

for judicial

when

my

This was

deliberation,

the Court

was limited

construction of the Act

upon the

Circuit

Judge the

duty of greater deliberation.
Rapidity in the discharge of business had been practised

to
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a fault:

as,

verily believe

I

From

the Bench.

acknowledged,

I

began

to

feel

duct the circuit business with
It

to be, at this time, the error of

it

that epoch in the Judiciary system, be

myself

duty bound

in

much more

to

judicial deliberation.

was, perhaj)S, the inception of the charge of tardiness

made.

For,

it

it

con-

so happens, that contrary to

my

now

opinion of the

and value of extra Courts, they have become disBar and to the people, and are seldom holden;
because the Bar, by concerted objection, have generally defeated the call of such Courts by the Judge.
I always offer,
and generally urge their call, for the purpose of introducing
more deliberation on the circuit; but, very often, without

necessity

tasteful to the

avail.

Again
held

— and upon

to

it

full

conviction and observation,

I

have

be the duty of a Circuit Judge to deliberate upon

an extensive

mean

class of very small cases: I

summary

Magistrates and

appeals from

process cases, which afford ecpial

amount

points of law with greater cases; but the small

which, practically, forbids any appeal

to

a

still

of

higher tribunal,

and, of course, the circuit decision usually forms

tlic

final

law of the case. I could notice stich cases on the last circuit,
in which I encouraged a second argutnent, rather than risk a
possible error in decisions, which would probably be final.
This view of my duty is, perliaps, another source of my
supposed tardiness in the discharge of circuit business.
Tliese sources of apparent tardiness, together with

my

deli-

berate conviction, that the unjudicial, but popular rapidity of

discharging the circuit business, ought
also, together

many

with the

liours as

I

fact, that

practised

strength, have possibly

when

to

I

which
It

is

attribute to a proper
I

can attach no

to

do not

Court daily as

my

in ordinary business

and

physical

led to the charges
;

now

but, all

of"

failhrul Judicial deliberation,

discredit.

not inappropriate here, to state

this habitual ra})idity

be corrected, and,

sit in

zenith of

in the

and naturally

made, of a want of despatch
which,

I

(which

all

what

is

the cause of

deplore) in discharging the

Judicial business of the State of South-Carolina.

It

has clearly

arisen from the fact, that the whole law business of the State,
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from twenty dollars upwards, besides
trates,

Law

down

to

two

Judges, withmit any auxiliary

any kind; one

of
tlie

appeals from Magis-

all

dollars, is required at the

in

which

of

or both

Superior Judges,

C(Mii-t

hands of six
Judge

or assistant

arc allowed as a help to

every other State

in the

Be-

Union.

County Courts were allowed throughout the middle
and u]iper country of South Carolina, and four Law Judges
did all the other law business of the State.
In '99, tlie County
Courts were abolished, and as a fair equivalent, two Judges
more added to the four; and, moreover, every Judge on the
circuit, in case of his sickness, was allowed to commission a
lawyer to the business of the Courts. This constituted, virtually, auxihary Judges.
At this epoch in the Judicial system,
the State was divided into lour circuits, leaving Judges, of
course, at rest.
Gradually, the circuits were increased to a
fit^h, and then to a sixth, as they now stand,
Tne business
increased greatly under this system of a Court to every district,
and has long since become four-fold of the business which
existed in 1900.
To illustrate this augmentation, the Appeal
fore 1799,

Now,

Court then sat one week.
at

each Term.

(that

the lawyer allowed,)

is,

it

four weeks, or more,

sits

In the meantime, in 1S17, the auxiliary Judge

was taken away; and the Term
was confined to six

of each circuit Court, out of Charleston,
days,
to

hi this situation, of necessity, the Judges were obliged

break

could.
tlie
I

down
Hence

the greatly increased docket as well as they

arose

unjudicial

the

rapidity of discharging

business nf the Courts.

have already

remedy was held out,
But this means lias
unpopularity and the distaste of

stated, that in 1S3C, a

through the means of special Courts.
proved abortive, by their great
the Bar, to such Conns.

This most unjudicial practice has,

therefore, continued to be the order of the circuits, until

become dangerous,
I

as

you well know,

run no risk in stating that

but South Carolina, and,

I

in

to

no other State

believe,

it

has

struggle against

no other

in

in the

it.

Union

Christendom,

any assistance whatever, to do
By way of example, the nine Supreme

requires of six Judges, without
all its

law business.

Judges of the United

States,

who

are very confined in their
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have more than half

JLivisdiction,
trict

their real labor

done by Dis-

Judges, making the whole Federal corps of Judges about

To

number.

forty in

more

give one

instance, the State of

Virginia has probably twice the law business of South Carolina; but call

it

three times:

how

is

this business

discharged?

Virginia has a County Court in every county, (say one hun-

dred and twenty counties,) holden four times a year; which
takes off about one-third of the whole law business; and the
remaining business is transacted by twenty-two Circuit Judges,

besides a separate Court of Appeals, consisting of five Judges,

Judges in all; and the Judicial busiby no means free of arrearage. North
Carolina and Georgia have substantially the same system of
County Courts and Superior Judges. South Carolina, therefore, stands alone in requiring all lier law business, circuit and
appellate, to be done exclusively by six Judges.
or twenty-seven superior

ness of that State

is

Rapidity has thus necessarily entered into the law business
of this State.

not

fall

this,

Can

it

then be expected that your Judges will

from their former high standing

but only

some

still

Every one perceives

?

struggle to follow the proper course

You may,

of Judicial deliberation.

lower your Judges into judicial

for a

clerks,

while, force

to

make

and

entries of

verdicts, decrees and orders; but the time must come, when
you will afford them some rational assistance, and enable
them to rise up to judicial deliberation, and to the proper

standard of the former Judicial system of so distinguished a
State.

Let me,

in

conclusion of this subject, distinctly admit, that

the principle adopted in 1799, of bringing

all

law cases before

a Superior Judge (which evidently arose from our experience
of County Courts,)

In

my

is

meritorious and praiseworthy.

endeavor, Mr. Speaker,

possible charge against me,

intended

to

charge

me

to

out the point of every

If

I

am

may

be

right in this imagination,

answer, that few Judges have, on

twenty-nine years,

it

with too great a loss of time from sick-

ness at dillerent i)eriods.

have

to find

have supposed that

I

lost less

my

I

average of

time by bodily indisposition.

in the year 1835, after holding the Charleston Court,

Yet,

I lost,

to
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a great extent, the holding of the subsequent part of the

same

Horry and Georgetown. This was my greatest loss
This arose from a very acute attack
of time at any one period.
of inilammatory rheumatism; but of which I have iiad no

circuit at

return to prevent the discharge of

short attack at
ted, that the

my

Laurens Court House.

suspension of

my duties

duties,

before the late

But be

it

fairly

admit-

have been more frequent

to the trying and cold winter of 1S35.
vou will, they have not been reprehensibly
great, and could not have amounted, I verily believe, to onefourth ot the loss of time, lately, so generously and [iroperly
overlooked, in a venerable, and, by me, venerated Chancellor,
(Harper) whose loss the State has been so recently called upon
to deplore; nor so great as that of a highly talented and
accomplished Judge, (Earle,) now no more; which arose from
an overwhelming misfortune, which at once crushed his
almost shudder, Mr.
1
bodily and his judicial usefulness.
Speaker, in alluding to those two distinguished men, in conBut
nection with what is charged upon me as a great fault,

of late years, than prior
JNlagnify these as

that, in

common

with other disagreeable alternatives,

is

forced

upon me.
I

have, heretofore, treated the resolution, introduced by the

member from Barnwell, without reference to
demerits, or, to my own constitutional, vested
such an instance,

A

single

member

against me.

It is

in all past history, be
rises

and presents

found?

its

intrinsic

rights.
I

Can

think not.

the resolution oticred

received by this Legislative body without

the least legislative action or inquiry.

A single member

thus

denounces a civil officer, and his denunciation is deemed
enough, without further inquiry, to bring that officer before
this body, to answer for charges utterly undefined, utterly
unknown, and utterly unsupported. Should this example be
wrought into an authoritative precedent, what a terrific weapon, (to alarm, upon any interested occasion, a Judge or other
civil officer,)

would be put

the Legislation.

war with
to

all

Is

it

into the

hand of every member of

not plain, that such a proceeding

is at

rational inquiry, with the just allowance of rights

the accused, and adecent regard to his feelings and position

?
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What
this

is

the just analysis and import of the Resohition, but

"Resolved," by A. B., (member from Barnwell,) "three-

Hon. J.
and the same

fourths, &c., concurring, that the

be removed from his

vacant."

Richardson, &c.,

S.
is

hereby declared

too plain for question, that the Resolution

member from Barnwell

the
to,

It is

office,

and harassing

of,

alone;

and

all

is

by

the consequences

the officer, are to follow at his bidding,

without any legislative recognition of his Resolution, to call
account.
Can there be a more unjust, irraand unexampled proceeding against an officer, upon
Must not the evil be widethe mere ipse dixit of one man?
Is not the
spread, if any member can, at ijleasure, do this?
independence of every Judge fatally struck at by such an example of individual persecution? I utter such sentiments
more in sorrow than in anger; more to prevent an evil and
degradation to the State; more in defence of her character
than my own.
But, further, the same Resolution requires me to answer

such

officer to

tional

matter, which, at the time of

my

election to a seat on the

Bench, was unknown to the Constitution. The amendment
of 1828, upon which the Resolution is bottomed, was adopted
ten years after my contract with the State; and when it was
adopted, was well understood as having no application to the
incumbents in office. It cannot apply to me, by reason of the
prohibition of the Federal Constitution to the State to ))ass

any

"e.r post

facto law, or law impairing the obligation of con-

tracts."

(Art. 1st, sec. 10.)

every

civil officer,

And be it remembered, also, that
and every member of this House, is sworn

to suf)port this Constitution, as

State.

Take an exam[)lc

by the Act of 1812

to

four years; but that

the chirks then in office;

good behavior.

well as the Constitution of the

or two: the Clerk's office

Again,

all

in

such

still

is

limited

was not applied

to

held their ollices during

the late proposed

amendment

of

the Constitution to limit the judicial office to sixty-five years

of age, the limitation was restricted

It
to future Judges only.
you respect the Federal Constitution.
Take the case of the late Judge Bay, who held iiis office

cannot be otherwise,

if

thirty-five years, without sitting in either Circuit or Appellate

Court; no one ever pretended

amendment

lie

could be brought under the

to answer, that he was
exempt iVom such duties by an Act. No Act can change the
Constitution; and the very predicate of his legislative exemption A\'as, that his commission was "during good behavior,'"
which could not be affected by legislative or constitutional
amendments.
Now, sir, I am in commission with the same vested and
unchangeable rights, liable only to impeachment before tiie

of 1S2S,

Wherefore, then,

Senate.

vain

It is in

am

I

alone selected for unconstitu-

under the inapplicable amendment of 1S2S?
The inconsistency is monstrous. But very like the other inconsistency, that as two Judges resigned at seventy-five years

tional persecution

of age,

must, therefore, as a matter conceded, be disabled,

I

and mentally," at seventy years of age.
Thus, then, whether you appeal to history or the Constitu-

'•'bodily

does not

tion, tlie thing
lina,

and

"The

for that

tell

reason

spirit of a

it

well.

It is

too unlike

South Caro-

does not suit you or me.

man may

bear his infirmities," (his bodily

and mistbrtunes,) "but a wounded spirit who can
I
will not
bear it?'I cannot permit any self-abasement;
But
readily brook insult or injustice; these wound the spirit.
the intended infliction, hatched in some dark corner of the
otherwise respected Barnwell, shall be shaken from me by the
power of truth, and no harm be received.
Mr. Speaker, the legal and constitutional objections, 1 am
disposed to take only on the grounds of the invasion of the
judicial independence, and for the character of the State of
South Carolina, which is above and superior to the encouragement of such example and proceedings. But I merely
glance at such objections, which more properly come within
the province and duty of my counsel, and which, in their
discretion, they will further urge, if deemed advisable.
infirmities

JVIr.

Speaker,

necessary

I

am

to protect

about

to lead

men

I

to

conclude.

Could

and character of the

think

I

State

it

and

and to bring my judges to a proper
would invoke the powers which arc supposed
But I deem it
a proper sense of their duty.

the justice of this House,

consideration,

to

the honor

12
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have an abidinc^ faith in the general sense of
I
and dignity of this body, who ought, by their conduct,

superfluous, as
justice

exempHty

to

character of the

tlio

State.

I

will, therefore,

your memories the approved principles of a
government, as handed down to ns from more than 2,500

barely recall
free

to

years.

When the wise njen of Greece had assembled to deliberate
upon the proper principles of a free government, after six had
spoken, the Athenian Solon rose and said: "That alone is a
free government, where the oppression of an individual, or an
injury to the lowliest citizen,

is felt

as a shock to the Consti-

and they alone," the sage continued, "are

tution of the State;

worthy of freedom, who are as ready to rescue the oppressed,
and to recompense the injured, as the immediate sufferer
himself."

Now,

sir,

my discharge, and asking for some remost needlessly dragged hither, will your

claiming

quital for being
justice

and

held only

zeal, in

when

to

my

among my

the

my

all

constitutional rights, be withtlie

many

evils of this

dearest rights,

Mr. Speaker,
for

defending

claim justice and a shield against

seeming legislative prosecution, to
character, usefulness and official weight, which are

consequent

me,

1

I

thank you not a

little for your feeling regard
your deportment; and I thank
patient bearing, which is always a consola-

position, manifested in

House

for its

tion.
I

have

now

only

to

ask, that the favor offered to me, of

further time, be extended to

my

counsel,

if liiey

desire

it.

During the entire delivery of tlie foregoing speech, the
Speaker remained standing, to mark his respect for the venerable dignitary who was addressing the House.
On Judge Richardson's concluding his defence, Mr. Torre,
of Charleston, prefaced by a speech of very delicate and appropriate sentiment, offered the following Resolution:

Resolved, That this House, iiaving heard t[u3 Hon. Judge
in answer to the Resolution proposing to declare

Richardson

his office vacant,

and being of opinion

that the

forth therein arc not sustained, ordered that all

ceedings thereon be discharged.

grounds

set

further pro-
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Bellinger, on behalf of his assistant counsel

and him-

self,

made

that

no further defence was necessary, and was perfectly wil-

a lew eloquent remarks as to

ling to repose the question

where

it

tlie

gratification

felt

was.

which Messrs. Davie,
Henry, Memminger, Blakeney, Harllee and Hunt participated,
Mr. Torre's resolution prevailed by a a vote of 74 to 32. The
Clerk was instructed lorthwith to communicate the result to
Judge Richardson, who had previously retired.
After a short conversational debate, in

The House

then adjourned.
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DANIEL ELLIOTT HUGER.
Judge Iluger was the only son of Daniel linger, who was
member of the first Congress; his mother was Sabina
Elliott.
He was born on 2Sth Jnne, 1779. He received his
education as a pupil of Bishop Smith, and having run his
curriculum at Princeton College, graduated during the Presidency of Dr. Samuel Stanhope Smith. Chancellor DeSaussnre
prepared him for the Bar, and he was admitted at Columbia,
a

in 181 1.
Forming a co-partnership in Charleston with Mr.
Benjamin Yancey, and associating James L. Petigru with him

Beaufort Bar, he steadily pursued his profession until
December, 1S19, when he was elected Judge in the place of
Judge Chevcs, who was selected as President of the United
States Bank.
Judge Huger is peculiarly entitled to receive from me a full
account of his eminent nscfulness for from 1816 to his death,
we were friends in all the various vicissitudes of active lives.
at the

;

But

the carelessness of friends in preserving precious

rials

of one another, renders

years to gather up the materials wliereby
a poor likeness.
I

I

was a student of

first

man

we

Judge linger in 1811, when
and he a member of the House

He was

then

uncjuestionably the

first

him Joseph
Thomas Hunt, and

of that body, although there were around

Alston,

Benjamin

C.

Yancey, Josej)h

Gist,

others, perhaps equally as well entitled to notice,

served by a mere collegian.

and

silent,

session, in
benefit

his

When

but unob-

Mr. Huger spoke,

all was
At the extra

counsels generally ])revailed.

August, 1812, a measure of alleviation

for the

of debtoi's was introduced by Mr. Joseph Black, of

Abbeville, and pressed with his usual zeal.
to

a few

can sketch even

recollect

the College,

of Representatives.

memo-

difficult after the lapse of

it

speak

at the close of th<!

mer's day.

The House was

tion,

which augurs

were

wrapt

in

little

silent

debate
in

that

attention.

attention,

in

Mr. Huger rose

the evening of a

sum-

moving, talking condiIn a (cw

moments

all

and gathered around the

ISl
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Wlicu he concluded, in ojipnsition to the measure,
by an overwhelming vt)te.
It will be remembered by many that the war of IS 12 was
Judge Hugcr was a member
oj^posed by the Federal party.
speaker,
it

was

rejected

He, however,

of that party.

The

o]iposition.

rel'used to

—

go with them

in their

he argued, was no longer as

contest, as

to

was Ix-tween the country and a I'oreign
nation
aud his duty, he said, was to decide for his country.
What she directed should have his obedience and aid. This
noble line of conduct which he marked out, he pursued and
the consequence was, while he was deserted by the violent
Federalists, he was hailed as a true patriot by the great body
domestic

]H)licy

it

;

;

of the people. In 1.S14

State determined to raise a brigade

tlie

Mr.
and hence acquired the
Owing to the close of the war in the
title of General Huger.
early part of IS15, the brigade was never raised.
From that time to Deccml)er, 1819, General Huger was a

of State troops

Huger was

member

to

aid in

House

of the

On

authority.

all

opinion

was regarded

tatives.

St.

He was

questions of
decisive

as

questions of consequence he spoke, and

always heard with marked deference.

he represented

On

of Representatives.

Parliamentary law, his
\vas

the prosecution of the war.

elected Brigadier-(jeueral,

Andrew's

Parisii in the

For

fifteen years

House

of Represen-

asked on some occasion, "

What

will

your

ameasure which had just been passed?"
"Think," said he, "they will think nothing about it they
He denied forcibly and
expect me to think for them /lerc.'"
The Conjustly the doctrine of instruction by constituents.
constituents think of

—

he said, was his instruction it told him, in the language of the oath of office, to "discharge the duties" of a Repstitution,

;

resentative "to the best of his ability."

On nth December,
tered
ties,

upon

honor and

people.

He

point them.

The

IS19, he

was

elected a Judge, aiul en-

his duties with as perfect confidence in his abili-

case of

in

fidelity as ever
this, as

in

was

Everywhere he did

Thomas

v.s:

])laced in

every other

Daniel, (2

specimen of Judge Huger's

his

354,)

the

did not disap-

duty, and did

McC.

style,

any one by

office,

is

it

well.

selected as a

legal research

and judg-
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In 1S2S, the Judge

ment.
sity

Judge was
to

much.

too

recommend

became impressed with

the neces-

He thought the salary of a Circuit
He therefore advised the Grand Juries

of retrenchment.

This was accordingly presented

a reduction.

The

Legislature acted on
Judge to $2,500. He
instantly resigned, cnid hroiii^ht himself under the reduced
Together he and I were elected, in December, 1828
salary.
he in his own jilace, and I in the place of Judge Waties.

on his
it,

circuit, in the fall of 1S2S.

and reduced

the salary of a Circuit

;

momentous

In 18:30, the

dilliculties

ing to nullification, began

wrong,

many

looked

forward

citizens

with

Among

events.''^

this

of the
great

of a convention, lead-

Right or

unfold themselves.

to

State devoted to

apprehension

to

interests

its

the

'^'

coniinsc

number was Judge Huger. He thought

was his dutv to represent St, Phillip's and St. Michael's in
House of Representatives, He resigned his place as a
Judge, and was returned a member, Tlie storm came on,
and waxed stronger and stronger. Judge Huger met it boldly
and maiilv; but he was overborne. He fnmd that standing,
as he then did, he could not control the House as he once
The convention of '32 succeeded. The Judge was a
did.
member from Horry, The silence which he advised, and
which the small number of Union men in that body observed,
If in 1832 and 1833 the Union
was, I think, a fttal mistake.
delegates had spoken out lully and freely, much of the subsequent measures of violence would have ])een avoided.
Judge Huger had for many years desired a seat in the
United States Senate. This was long deferred. At last, in
December, 1842, he was elected lo the Senate, and took his
it

the

place.

He

liis taste.

to

soon found that

He

it,

resigned in '15, to

neilhcr suited his habits nor

make room

for

Mr, Calhoun

return to the Senate, and sought the occu])ations of his

plantations and

The vexed

\\\o.

society of his family

(|ue,slioii

tiremeiU: and with

and

of secession hi'ought

his venerable

friends.

him from

friend. Judge;

appeared on the floor of the Convention of

'52, to advise, as

the Nestors of a past age, with their younger compeers.

South ('arolina

his re-

Cheves, he

passr^d the fiiMy ordeal iDiscalhcd.

Again
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pass his hosjiitable mansion in ^[(^eting street

imagination grasping, in more than

Charleston, withont in

hand of my friend. II(> stands h(Mbre
Evcrv one looking at hinr wonld say lie was horn
lie was a fearless, bnt at the same lime a
to command,
prudent man. Those who did not know him intimately;
thought him rash. This was, however, a great mistak'e. In
December, 1^30, an imjiulsive mcndjcroftho House of Ropresentatives used words, whiidi he thought and felt, retleeted
most improi)crly upon him. His answer to tlie argument
was more than usually cool, clear and temperate. "'Personal
He
imiintations,"' he said, "were not to be answered Iherc.^'
challenged his opponent to meet him betV)re suni-isc of the
next day.
Friends interfered and settled the aifair, and Ills
opponent in his place, next day, did himself the honor to pronounce a panegyric on the Judge. Meeting me after this had
occurred, and knowing that my [irinciples had been always
opposed to duelling, lie said: '-No doubt you thought I acted

common
me now.

friendship, the

but," said he, " my son and daughter were in the
and heard the words, and I knew if I did not act
immediately, my son would take up the quarrel, and then tlie
consequences might have been fatal. Hence I chose to meet

rashly

;

gallery,

the issue myself."

had been raised, and had tak(m
Judge Huger would have been known as the lieroof
many a battle. But as God in liis mercy ordered, war passed
away, and the Judge, instead of being crowned as a victorious
general, with the blood-stained laurel, was destined to wear
the ne\er-fading chajdet of the legislator and jurist.
He
lived long and he
lived
usefully, and
has left to his
numerous posterity au inheritance of fame, which ought to
be and will be cherished by them as long as nunuory lingers
over the tomb of the spotless patriot and the just Judge.
The Judge married in ISOO, Isabella Izard Middleton, a
If the brigade of State troops

the field,

daughter of the "signer of the Declaration."

He

raised

whom

ten

children, live sons

and

him

After several weeks of sickness, he died at

to

the tomb.

five

daughters, two of

j)rec('ded
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Sullivan's Island on the 21st August, 18.54, and

is

interred at

Magnolia Cemetery.
Daniel E. linger;

memory

—

of that name,

at the call

with remembrances of his

many

how

fresh

is

high and noble

As we are about to close this sketch, his erect and
manly form is distinctly before ns, there he stands, full six
with those strongly marked features, so indicative
feet high
qualities.

—

of indomitable character

—

— the ponderous brows, from beneath

which shone those deep grey

eyes, the

light

from which

resembles a tiash of the lightning from a heavy and darkening
cloud, and like it, scattering light upon the darkness around.

He was one of the bravest men we
Roman, and such a one as Rome may
of, in

num

her palmiest day.
libenter.

Bonum

ever knew,

— an

old

well have been proud

virum facile dixeris

— mag-

1S5

JOSIAII

JAMES EVANS.

Judge Evans was born in the district of Marlborongli, on
November, 17S6. He was descended from Welsh

the 27th

who

parents,

constituted part of that colony

who

settled the

Welsh Neck, on Pee Dee. I have often heard him speak of
his step-mother, and of his causeless aversion to her when he
was a boy. Hence, 1 suppose, his mother (hod wlien he was
young.

F^'rom

a letter of General Campbell, the Consul at

Liverpool, to his son-in-law, Judge Evans' eldest son,
received

a

North Carolina.

He

South Carolina College.

The

ISOS).

Murphy,

I

see he

academic education at Fayetteville,
He was among the earliest pupils of the

part of his

graduated

in the third class (in

distinguished men. Col. James Gregg, Gov. John

the Rev. William T. I5rantly, Gov. Stephen D. Miller,

Chancellor William Harper, Judge Nathaniel A. Ward, the
Rev. Cliarles Strong, the Rev. Joseph Lowry, the Rev. James
Lowry, George Davis, and Charles Stevens, Esq., were his
classmates.
T'ley were indeed the lights of the college, in
her early days.
Of that class of thirty Gen, McQueen states
that only three survive.

pose
Esq.,

tiiey are

On looking over

Lieut.-Gov. William

J.

the catalogne

Dnbose,

Thomas

I

sup-

Gaillard,

He studied law nnder
who had been a Professor in
Collegiate course.
He was admitted to

and William H. McKenzie.

his

brother-in-law, Mr. Hanson,

the

College during his

the

Bar, as a lawyer, 2Sth November, ISll, and as Solicitor in

Equity 19th December, 1S12. He was the Commissioner in
Equity tor Cheraw district in 1S12, how he obtained theollice,
whether by election, or by appointment of the Governor, I
do not know.

member

of the

In that y(!ar, October, 1812, he

House of Representatives,

the district of his nativity,

and where he then

must, of course, have vacated his
Gen. Campbell, in his
(after

for

letter to

office

was

elected a

Marlborough,
resided.

He

before the election.

Judge Evans'

eldest son says,

graduation in the South Carolina College, Judge Evans

in ISOS,

and he

in 1S09),

"We

both returned

to

our native
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Marlborough, and were actively the advocates of

district,

reform of the Constitution, suifrage, and representation of our

warmly solicited
become candidates for the l^egislature, as representatives of
a policy, and what was then esteemed an ultra Democratic
principle, universal suflVage.
I was
under twenty-one, and
with much difficulty persuaded your father to become a candidate, and he was elected (if my memory does not fail me)
the first Democratic representative, who in that district had
native State, and although very young, were

to

triumphed over the Federal party."

He

served in the

He was

1813.

House

of Representatives in 1812

and

appointed in 1812, by Governor Allston, one

of his Aids, which gave liim the rank and

On Christmas

title

of Colonel.

day, 1813, he married Miss

DeWitt, of

Society Hill, Darlington district, and removed to that district,

and

to

the family residence of his wife's father.

upon a
increased year by year,

He imme-

and lucrative i)ractice, which
until he was elected a Judge,
In October, 1816, he was returned a member of the House
of Representatives, for Darlington district, and in December,
1817, he was elected solicitor of the Northern, now called the

diately entered

Eastern

The

large

circuit.

duties of that office he fdled to the entire satisiaction

of every one, and was elected again and again without opposition.

At the annual meeting, November, 1818, Josiah J. Evans
was elected a Trustee of the South Carolina College, and continued in that

motion

office,

by

election, or ex-officio, until

his pro-

United States Senate in 1852.
In December, 1829, he was clect'^d a Circuit Judge, and
to the

in

December, 1835, on the abolition of the Court of A|)peals, he

became
On the

a Judge,
9)li

nc^t

only

in tlie first,

but also

of Or-tober, 1850, he finished

unpretending digest of the Road Law.

my

in (he last resort.

excell(Mit and
was undertaken

his

'JMiis

and at the request of the late Agricultural
which Governor Seabrook was President. In 1848,
I had performed a similar work', at ihe request of the same
society, in digesting the Negro Law.
Judge Evans was more
on

suggestion,

Society, of
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fortunate than

wiiich

was

it

1S7

His work received the applause to
mine was counter to some ol^ tlu^ slave
day, and for the time I hatl to encounter

was.

I

entitled,

prejudices of the

what I have often done, the unpopularity of doing right. In
Decemher, 1S52, he was elected a Senator in Congress. On
the evening of the Gth of May, 1S58, he died at his lodgings
in the

City of Washington.

mond and

leturned

corpse hefire 11, P.
year, closed the

M.

Senator

with

Ham-

M., and was a

10, P.

Tints suddenly, in his seventy-second

an eminent antl useful servant of the

life (if

Some

people of South Carolina.

bably in October, 1S47, he
just as his

lie dined

room hefore

to his

years before his death,

j)ro-

Iler death took place

lost his wile.

As

law circuit was commencing.

the earth closed

remains, he tore himself lYom ids weejjing

over her loved

family and reached Columbia on the 2d day of the term, ready
begin his labors; but

to

ring the

commencement

tlie

Bar

teeling the propriety of deter-

that he should
This was accordingly done; and

of his

not begin f)r a day or two.

labtu-, insisted

then the Judge, as usual, entered upon those duties, which he

considered paramount
iVfter

making

should speak of

this

to feeling.

summary

its results,

of his

life

remains that

it

,2s a /airi/er,J[\dge

nently successful. both as a civil and a criminal advocate.

he had not, and he never made, any pretensions

He

stated

was
if

and reasoned out

his case plainly

the leading advocate in sustaining

and

Mason

the report of that case in 4th JNIcC. ISl,

an abstract of the case,

always assured
that

me

it

that the

Colonel Blanding,

was

a

report

who was

Yet

eloquence.

forcibly.

He

is

anytliing like
effort;

but he

a fair statement,

against the will, grouped

together the strongest facts on his side
accordingly.

to

Lee's will; and

Herculean

was not

I

Evans was emi-

As lawyers, our sphere of

and drew

the

report

action were in widely

met him at
and appreciated his arguments.
In the Legislature of ISIG, I first met
him, and termed an acquaintance and friendship which only
terminated with his lite.
He was my second in the House
of Representatives, when, in 1817, I movee the resolution
separated portions of this State,
the

Courts of Ap])eal.

I

therefore oidy

There, lunvever,

I

lieard
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prohibiting any Professor in the South CaroHna
College
from being the Rector and Pastor of any Church.
It was
defeated in the House of Representatives
more on the
ground that the Board of Trustees was the forum in wliich
such a motion should be made, than for any other
cause.
There it was subsequently moved and carried by General
Robert Y. Hayne, and it has been an uniform rule now
for
forty years.

drawn by
fact,

say here, that the resolution was
the President of the College, and that
propriety, more warmly enlisted Judge

It is rigjit to

Ur.

as well

Maxcy,
as

its

Evans and myself

in

its

favor than perhaps

we should

other-

wise have been.

As a Judge,
have

I

knew him from

said, aiid repeat

it,

to last,

first

intimately.

I

he was pure as Hale, and wise as

He possessed and exercised the qualities of a good
He was patient to hear, courteous to the Bar, and firm
decisions.
He was not a talking Judge, he stated clearly

Mansfield.

Judge.
in his

his decisions

and did no more. While on the circuit his
opinions were frequently the subject of review by my
brethren
and myself in the Court of Appeals, their usual correctness
gave us little more to do than to concur in them and refer
to
his reasons for our conclusions.
The cases of Swindler vs,
Hillard
Riley,

&

Brooks, 2 Richardson, 2S6;

103;

Cregier

vs.

Dawson

ads. the State,

Bunton, 2 Strobhart, 4S7,

may

be

referred to as examples.

In the Court of Appeals from 1S36

we

to '52, sixteen

years,

by side, and when we difi"ered, as sometimes we
did, it induced me to examine more closely the
grounds on
which I stood. For I had as much confidence in Judge
Evans' opinion as I had in that of my venerable friend. Judge,
sat side

afterwards Governor, Johnson.
As senator in Congress, I think,

it is only necessary to refer
speech in vindication of Soulli Carolina in reply to

to his great

Mr. Sumner's wanton attack in '56, to show that he was capable
and able. But a few extracts from the remarks in the Senate
on the occasion of his death, by his political opponents, may
be referred

to as just exhibits

Mr. Hale, of

New

of his character as a politician.

Hampshire, said:

"When

I first

met Judge

JUDGES,
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Evans on

the floor of the Senate, he reaHzed to

fullv than

any

to

meet on

otlier

man whom

this lloor, the

ideal

youth of an old U(jman senator.
dignity in his demeanor, and an
did,

which

form of

it

my mind more
my tortnne
formed in my

has ever been

I
had
There was a calm and

wliicii

exad

justice in

we

tully realized the expectations whicii

tlie

all

(jniet

that he

naturally

character of a senator."

Of his snbsequent knowledge of him, Mr. Hale said: ''It
was my fortune, serving upon a committee with him during
the last Congress, to know him well.
He was eminently a
just and kind man."
INIr. Wilson, of Massachusetts, said
"During the present
session I have served ujum the committee on Revolntionary
Claims, of which our departed associate was chairman.
I
have spent with him in that committee room numy hours
devoted to business and to the exchange of ideas and ojunidns
upon a variety of topics of a pnblic and ju'ivate nature.
While we both entertained opinions with the tenacity of
:

severe conviction,

I

ever fonnd

him

Icind, charitable, liberal

and tolerant to others,
"In that committee room, I learned
acter even more fully than I had when

I learned
These
shire,

to ajipreciate

in the

his char-

Senate chamber,

to i^espect, to (td/nire, (tnd to love /linh'"

testimonials from Massachusetts and

from the

lips

of

men

sede the panygeric of friends;

much and

New Hamp-

))olitically oppioseil to
all

of

more, but more need not be

him,

su])er-

them would say

tliat

.said.

As a friend and companion, none need to speak other than
myself Forty-one years had come and gone after we ilrst
met before his life closed. In that ti nu-, we had been most
intimately associated, and my testimony is that he was a most
faithfnl and devoted friend, and a most pleasant companion.
and I were opponents for the oliice of a Judge, I
by a few votes; meeting immediately after in the
lobby of the Slate House, we grasped each other by the liaud,
and he said, "/A/^ nnist not diminish ourfriends/iij): and it
never did!''
We were friends in lit^e, and as a friend I love to
linger over his remembrances.
The Bar, tlie Court, and the
In 1S28, he

was

elected
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Columbia, paid tribute to his memory to which I
and hope they may accompany this memoir. Judge
Evans was a large slave-holder; that he was a kind and good
citizens of
refer,

master

when

is

well

known

his friends.

to

they followed his body

to his

The

tribute of tears

garden, and saw

him

laid

alongside of their loved mistress, and at the head of his bodyservant,

Randolph, was

It testified

all

which they could pay.
Judge Evans. In the
children, he was known by

as slaves

that they loved their master.

sacred circle of home,

He was

affection.

an immense

among

his

a good and just father.

estate, the results

He

died

leavin^^^

of industry and care, to be

among his four sons and an only daughter.
His early friend. General Campbell, speaking of him in the
letter to which I have already twice referred, says: "Your
divided

may be said to have always known, and I have known
honor him through life and to regret his loss. I would,
however, be perfectly happy during my own life (the little of
father

him

I

to

which

is

now

left,) if I

happiness he must have
as he has done, leave

could look upon the past with that
felt, and a confidence that I could,

my

children independent."

Such as this memoir has feebly portrayed, was the character
of Judge Evans: it only remains to add an attempt at personal description.
He was of rather low stature, not more
than five feet, eight; he was rather corpulent.
His face was
a fine one; his forehead was full, large and round; his face
florid, his eyes blue; and all his features betokening kindness
and firmness. He had not a gray hair in his head, as far as
I

could sec,
It is

when we

last

parted in September, \S57.

done; the grave covers

James Evans;

his place shall

not he permitted us

to

all

that

was mortal of Josiah

know him uo morel

look upon

any

better njan.

It

will
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Judge Martin was born at JNIartiiitown, Edgefield District,
October, 1789.
He, after a good academical education,
studied law witli Edmund Bacon, Esq., and by bis generous
20tii

aid

W.

to

finisb

G. Reeves'

bis course in

tbat respect, atteiuled

lectures at Litcbtleld, Connecticut.

Governor
His dili-

gence there was sliown by bis notes of tbc lectures in ibree
large folio volumes.
That they contained a rare fund of legal
information, I know tVom the fact that they were borrowed by

Anderson Crenshaw, Esq., of Newberry, afterwards Judge
Crenshaw, of Alabama, and were by him highly commended.
Mr. Martin, at Edgefield Court House, on the 2Stb of May,
1811, married Henrietta Williamson, the daughter of Dr. Peter

WiUiamson, "who was a distinguished physician and Revolutionary soldier."
He was admitted to the Bar 27th November following.
He was the partner of Edmund Bacon, Esc|,,
of Edgefield, and had tlie principal management of a large
and lucrative practice.
In February, 1S13, bis son, Gcn'l.

removed

to

Coosawhatchie.

been living there
at

Martin, savs his father

he must have

If this be correct,

in the S})ring of isio,

when

I

iirst

met him

Edgefield Court House, as the partner of Mr. Bacon.

He was
from

St.

elected a

member

Luke's Parish,

House of Representatives,
Benjamin
Judiciary Committee of the

of the

in IS 16.

After the death of

Yancey, Chairman of tbc
House of Representatives, Mr. Martin, at the November session of the General Assembly in ISIS, was elected by the
Committee their Chairman. This was a high, but a deserved
compliment to so young a member. But be was fully etjual
to the duty, and gained instead of losing repuiation, by the
manner in which he discharged the duties.
He was elected Clerk of the Senate on the 23d of November, 1818, and continued in the active and correct discharge
of the varied duties of his office until 1S2G, when he was
elected to the House of Representatives in Congress.
On the
C.
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13th of July, 1S24, he had tho sad misfortune to loose the

young children surviving
removed to BarnWhile a memher of Congress (I presume in January,
His wife was Sally
he was married a second time.
She

wife of his youth.

left

four

In the Fall succeeding her death, he

her.

well.

1830,)

Maria Uorsey, the daughter of Judge Clement Dorsey, of the
Supreme Bench of Maryland.
In December, 1830, he was elected a Judge of the Circuit
Court of Law of this Stale; he soon afterwards removed to
Cohimhia, where he resided until his death, on the IGth of
November, 1833.
^Is a lawyer, I had but two occasions of judging of Mr.
Martin's powers in that respect. In the Spring of 1815, I had
a short experience at the Bar, but it seemed to me that at that
closelycontested term, when Solicitors Starke, Goodwin, Bacon,
Dozier, Simpivins, Glascocke, and Jeter, were constantly before
the Court on the

was

immense dockets

fully equal in tact,

them.

I

of that period, Mr. Martin

knowledge, and argument,

again saw Mr. Martin, as a lawyer,

in

to

any of

the Spring of

1829, when, as a Judge, I presided at Barnwell, Walterborough,
and Coosawhatchie; and then, confessedly, he was the leader
of those respective Bars. When he first went to Coosawhatchie,
he had the good fortune to meet witli and become the fast
friend of James Louis Petigrii, Esq., whose name in South
Carolina is synonimous with legal learning, accumen and

and also with industry, virtue and benevolence. They
were both young, and long practised in the same Courts, occupying at Coosawhatchie oi)|)osite sides of every litigated case,
skill,

without the slightest interruption
did l)usiiu"ss irith a

They examined
reduced
alone,

it

their friendship.

They

niodeni pracliUoners.

out of Court, ami in vacation, every case, and

to the actual

they

to

eelerilj/ inikiioioi lo

To Ihal, and that
and arguments. The

point in dispute.

directed their testimony

consequence was, that the immense dockets at Coosawhatchie
were disposed of at every Term, and the administration of
justice there, as I have learned from ray senior brethren, was
a pleasure instead of troubU;. Mr. Petigru's talents rofjuircd
a larger theatre; he
friend Martin

was

tlu.'refore

removed

elected to Congress.

to

Charleston before his
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;it
two
Mr. Martin in the House of
Reproscntatives of St)uth CaioHna.
There was then, as I
conceived, a hirger array of talent in that body than I ever saw
I need
only say that Judge
there before, or have seen since.
Huger,Sanri Farrow, Joseph Gist, Chancellor William Harper,

Jis a legislator,

sessions,

I

(ippdrtuiiity of serviiiy

tlie

ISIG and 1817, with

Benjamin C. Yancey, Daniel Barnwell, Judge Evans, were
some of the members who then ligured as Representatives of
the people of South Carolina, to justify

my assertion.

In this

was always found to be equal to the ])est.
In Congress he was associated with Ilayne, McDullie, Hamilton, and Carter, and among them he occupied no inferior
array Mr. Martin

position.

As

a Judge,

I

knew Judge Martin

intimately.

It

was

my

fortune to be a Judge of the Court of Appeals during the short

time he was spared

During the long

to

sitting

the people

of the State as a Judge.

of the Court of Appeals, in January,

1832, in Columbia, he sat in the place of Judge Harper, who
had been persuaded io leave the Bench for a period to attend
at Washington, with Professor Dew, to endeavor to bring
Congress to consider the Taritf i)i the proper point of view.
Tlien and there I had the ojiportunity to admire l)is admirable temper, his quick and ready perception of the points of
Few
a cause, and the uniform correctness of his judgment.
Tin; case of ex parte Dukes
of his opinions are on r(>cord.
and Marks, reported in a note to the case of the City Council
vs, Benjamin, 2d Strob. 51 l,is a fine example of his reasoning

powers and correct judgment.
For three years as a Circuit Judge, he held the scales of
justice with a steady hand.
siot^.s

In

that

time

many

were the subjects of discussion and review

of his deciin the

Court

and generally received the approbation of that
Court.
In that time, he had passed all over the State, and all
the people had witnessed his prompt despatch of business,
his kind and courteous demeanor in Courts, had admired his
beautiful elocution, and his almost unerring judgment.

of Appeals,

Everybody who knew loved Betty Martin.
Court at Horry, Fall of 1833, he lay
13

down

Returning from
to sleep in

Jones'
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and the next morning was found a corpse.
an instant of time, in the sleep of the night, his spirit
escaped from its earthen tabernacle to be clothed icith immorTo his devoted wife and children it was indeed an
tality.
unsurpassed atfliction, when, instead of meeting his joyous
and, to her, beaming face, they were crushed with the words,
Judge Martin is dead P- All over the State the intelligence
fled witli rapidity, and carried everyivfiere sadness and mournI was holding the Circuit Court for Newberry, in the
ing.
Hotel, Charleston,

Thus

in

^^

my brethren, when it became my duty to say
Bar and to the community, that my brother and friend,
their loved and revered Judge, was no more.
His gifted successor. Judge Butler, moved the resolutions, paying a just
His widow, his four children by his
tribute to his memory.
first wife, and two by the last, survived him, (only one of
whom now remains.) His remains lay in St. Michael's
place of one of
to the

Churchyard.

|
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BAYLIES JOHN EARLE.
Judge Earlc was born

24lli

January, 1795.

graduate of the South Carolina College.
17th year, the
rival,

Wm.

first

Arthur,

He

He was

received, in

a

his

honor of the talented class of ISll. His
who received the second honor, was one

John G.
I ever listened.
Brown, Robert A. Taylor, RiclTd J. ManuiuL'^, John Buchanan,
John Carter, John R. McMillan, Dr. Thomas Smith, of Society
Hill, and the Rev. Sam'l B. Lewers, members of that class?
were no common men.
John G. Brown was afterwards
of the finest declainicrs to wlu)ni

Secretary of State, one of the trustees of the College, a

House

mem-

and President of the
Branch Bank. Robert A. Taylor was a good lawyer, a memRichard J. Manning
ber of the House of Representatives.
was a member of the House of Representatives, Governor of
the State, and died universally beloved and lamented, a
member of Congress. John Buchanan is now an eminent
lawyer; he has been a major general and senator, and is
now a trustee of the College. John Carter was a lawyer and
member of Congress. John R. McMillan was one of the
most accomplished orators of his class. He died young.
Dr. Smith is a trustee of the College, and is well known as

ber of the

of Representatives,

one of the ablest practitioners of the healing art. The Rev.
Samuel B. Lewers was a most interesting and successful
preacher of righteousness, and teacher of temperance.

Among

such men, it was no little honor to be first in Coland especially at so early an age. He studied law at
Greenville, and in the meantime performed a tour of six
months' duty as a soldier, in the cavalry under the command
He was admitted to
of Captain Kelly, in the Creek Nation.
and commenced a course of successthe Bar in April, 1S16
He was returned a
ful practice in the mountain districts.
member of the House of Representatives in 1S20, and was
elected Solicitor of the Western Circuit in the place of Warren
R. Davis, on the expiration of his ofllce in December, 1S22.
lege,

;
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Meeting Judge Earle at Laurens, one of the Courts of his
and riding the Circuit with him after I
became Judge, I had occasion to test his powers. He was
remarkable for the accuracy with which he prepared his cases,
and managed them in Court. His arguments were plain,
perspicuous and most cogent.
Few, very few, escaped conCircuit, at every term,

viction while he held the Solicitorship

;

yet he never prose-

cuted with that apparent overwhelming zeal which sought a
conviction at every hazard.
its

consequences

in a

He

sought truth, and enforced

calm and temperate manner.

To

his

admirable preparation of the indictment, arrangement of the
proofs,

and

his

unanswerable argument, was to be ascribed
Sims for the murder of his father, 2d

the convictions of
Bail., 32.

In December, 1830, he was elected a Circuit Judge as I
have already said, and discharged his duties to the satisfacThe various cases which he decided, will
tion of every one.
His Reports evince
1st and 2d Hill.
be found in 2d Bail.
his clear perception of the facts and the law, and present the
cases in a way, not only worthy of commendation, but of
The General Assembly, at their session of 1835,
imitation.
;

—

abolished the Appeal Court and

made

the Judges of the

Law

—

Court both Circuit and Appeal Judges in Law and also with
the Judges of the Court of Equity, Judges of the Court of

Here again Judge Earle was tried and not found
Here I select his circuit opinion in the case of the
and his opinion in the Court of
State vs. Wells, 2d Hill, 687
(in both of which
Errors, in the State vs. McBride, Rice, 400
and his opinion in
cases I was opposed to his conclusion)
the Court of Appeals in Law, in the case of Moore and NesErrors.

wanting.

—

—
—

bitt vs.

Lanham, 3d

Hill,

299

— as

striking evidences of his

ability.

In 1841, lie began to give evidences of his decline; in the
next year, he suffered a paralysis in December, 1843, he
resigned, and in the next year, 24th May, 1844, he ceased to
;

be numbered
of a
tion,

among

the sons of earth.

No

finer

specimen

man, personally, ever met my eye. His fine complecwell formed face and intelligent eyes, with a vigorous
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form,

all set thoir seal

intellect.

upon him as a

iuait.

He had

a noble

His graduating speech on the character of Cicero,

and his valedictorj' addresses, would have done honor to any
man, much more so to a mere boy not yet seventeen. His
mind was clear as crystal, and had nothing like confusion.
He was timid in slating his conclusions, but when arrived at
they were detended with an ability which I have never seen
Most of his opinions in 3d Hill,
surpassed on the Bench.
Dudley, Rice, McMullen, Cheves and Spear, were written at
the close of the respective terms, and at one prolonged sitting.
Strange to say, his opinions will be found to have been written
without an erasure or interlineation l>om beginning to end.
He was not, however, calculated to figure in popular assemHe was no declaimer, and spoke badly, unless he was
blies.
Take him, however, all in all, few men were
fully prepared.
and as a Judge, he was acknowledged, and
his superiors
ought to be remembered, as able, pure and just.
;
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ANDREW PICKENS BUTLER.
Judge Butler was horn on the 19th of November, 1776,
and died the 25th day of May, 1857. He was the fifth son
He
of the late Gen. Wm. and Mrs. Behethland Foote Butler.
was the survivor of their eight children. His father and
mother were distinguished in their day and time. Gen.
Butler was a soldier a captain
in the war of the Revolution. He often led, after the murder of his father and brother,
in the pursuit of the bloody scout, and once, if not oftener,
Cunningham, his outstretched
lie pursued alone, William
sword literally thirsting to avenge their blood. Gen. Butler
was a member of the Legislature in South Carolina, Major
General of the First Division of South Carolina Militia, and

—

a

member

division

of Congress for

of militia

—

many

called

He commanded

years.

into the

that

United States service

at

The

various duties of

these offices he ably and faithfully fulfilled.

His son, Judge

Charleston during the war of 1812.

Butler,

told

me

that his father spoke rarely of the Revolu-

tionary difficulties in wiiich he had been involved, and often
said to his sons he did not wish

of hatred which were then

them

to

engendered.

know
He

the deep causes

died soon after

Major George Butler. Mrs. Butler was an
She lived to the great age of eightyextraordinary woman.
She had her
I saw her shortly before her death.
six years.
In 1850,
faculties all about her as well as she ever had them.
when the war of words about secession was filling many a
"Gentlemen, I have seen
stout heart with alarm, she said
two wars I never want to see another!" During her hushis

noble

son,

:

—

band's absence from

home on

public duty she

managed

farm, and did the double duties of master aiul mistress.
children she reared in devoted obedience and love.

have

I

their

Her
Never

seen a mother more worthy of her illustrious children
How much they owed to her cannot now be

than she was.

known.
all

She entertained the

her children.

belief that she

was

to outlive

Nearly, very nearly, did that happen.

One

JUDGES.

199

by one she snw them go down to tlio grave, until oii(> only
cliild, Judge Butler, remained,
^^'hen Col. Butler Tell on the

bloody

field

of Cluirubusco, and

iiis

followed by her luatchless daughter,

seemed

me

death was soon after

Emily Thompson,

INIrs.

good old lady must, heart-broken,
yield to the pressure and pass away.
But with Roman I'orlitude she bore up, and lile only yielded to the lapse of time.
Of her I would say, in the inspired language of Solomon,
" Many daugliters have done virtuously, but thou excellest
them all.-'
Andrew Pickens Butler, after having the benefit of an
education in the primary schools of his neighborhood, received the great advantage of Dr. Waddell's instruction in
the Academy; and in 1S17 (December) graduated at the
South Carolina College. lie liad tlie good fortune to receive
it

the

to

as if the

impress of Dr.
of an

practice
recollect.

I

Maxcy,

usetul

then saw

life.

him

this last preparation

in

the

for

first

little

I

expected

to hear, as

by sound, manly sense, clothed

I

I

well

His peculiar

time.

appearance, arising from his agitated eyes, attracted
tion.

for the

graduating speech

Ilis

my

atten-

did, a spec^ch characterized

in beautifully appropriate lan-

guage.

He

law

studied

— was

admitted

to

He

ISIS, and settled in Columbia.

the

was,

I

Bar

in

December,

think, engaged in

Col.

Howel, in the case brought
David Myers for slander. The Court

then

at

the unsuccessful defence of Jesse

him

against

])y

for J^exington sat

Butler,
sides

Granby.

and John Caldwell, weni

of cases there

Pickens

(I

thus

call

tried.

him by

His brother, Major George

often

employed on opposite

They had

a case

the familiav second

of slander.

name by which

he was known,) took part with his brother tor the i)lainlilf,
and spoke in something like this strain, that "just l)eyond
the Congaree, as her blue waters would testify, a \-erdict had
just been rendered for $3,000 in a similar case, and he hoped
that the

Jury would follow the example." Mr. Caldwell, in
"The blue waves of the Cougaree would roll

answer, said:

back

in

Soon

astonishment
after the

at

such a verdict!''

death of his brother, he settled permanently
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and there had, with Gen. Thompson, and afterNathan L. Griffin, Esq., a hicrative practice. He

at Edgefield,

wards

witli

followed np at Lexington the beginning of

practice at

liis

have alluded. There many an amusing
incident occurred between him and John Caldwell, Esq.
I

Granby,

to wliich

can only venture

William Jones,

I

one.

to state

Mr. Caldwell's partner was

South Carolina College, in the
class of ISOS.)
He was, in the language of a good old man,
who thus characterized his son, "not much of a lawyer." He
(the poet of the

had issued a writ

in

trover, against a

name
He and

defendant of the

of Ezekiel Abies, for the conversion of a

ritle

gun.

Mr. Caldwell concluded, on grave consultation, that various
counts must be put in the declaration. They counted in
trover, detinue, trespass

tion

was presented

demur

"

!"

Demur!"

him.
tion,

client,

and

When
and said

see

:

"

:

;

"Well," said Butler,

what he says."

he came

Now

He

he gravely read

in

this declara-

"Mr. Caldwell, I must
Caldwell " who ever heard of

he said

retorted

a demurrer at Lexington ?"

my

When

and covenant.

to 15utler,

"

I

will call

accordingly called
to

him

Zeke, you must plead

the declara-

to

it."

" Col.

"I doth not know how."
"Tell me," said Butler, '"and I will write for you.'' He had
already written, "And the said Ezekiel Abies, by A, P.
Butler, his attorney, comes and defends the wrong and injury
when, &c., and says," Zeke said, put down "he does not owe
the thaid plaintiff one thent, but, on the contrary, he oweth
him conthiderable I" Down went the words, and the plea
Butler," said Zeke,

concluded,

The

"and

(who

lisped,)

of this he

puts himself on the country."

simihter was joined, and the case was placed on the

After many terms delay it was settled by
At Orangeburg, where Butler had a large practice, he and his class mate. Judge Glover, had many passages
before Judge Gantt, whose humor shed a gleam of light in
many a Court House. Th(! Judge had, however, a great
issue

docket.

arbitration.

horror of a land case, especially
plat.

He had been

worried

when

for a great

illustrated

Glover and 15ntler had often had occasion

which ho

culled the

map

by a large

while by one,in which
to refer to

of the United States. At

last,

a plat,

Butler,
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observing that one of
it

tlie

Jury bad
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please your Honor, one of the Jury

the box, said:
is

gone."

"May

Said the

Judge " Is that all ? I wish I may die, if I don't wisii I was
gone too !"
At Barnwell and Newberry, liutlcr bad a large ]>ractire.
He was a successl\il practitioner. He understood the strong
points of bis cases, and be wasted no time in attention to any
:

others.

He knew

well the secret of examination in chief, to

you extract

quit the motnoit

the fact ijou wish, and on a
push a credible witness too lar. One
be well understood might be demolished

cross-examination not
of doubtful credit,

to

He spoke plainly and forcibly at the
His illustrations were drawn from home scenes which

on a cross-examination.
Bar,

every Juror well understood.

For example, he

said,

in

a

which he was managing tor the State, that the
counsel for the defence, who was remarkable lor captiousness, put him in mind of " a blind game-cock in a ring,
striking all around him, witiiout knowing at what he struck."
Of another, who was remarkable for now and then making a
successful hit and often recurring to it, he said, he ])ut him in
mind of a cur dog, who would start a rabbit out of a brush
heaj), and run it off, he was sure to come back and bark all
around it, confident that there must be another in it."
I have seen it stated that Judge Butler went into the Legiscapital case,

lature about the beginning of the party ditficulties in

Carolina. This

is

when the State
McDuthe and

others, in

a mistake.

He went

followed the doctrines of ]Mr.

1S25, Judge

South

there as early as 1S24,

Calhoun, Mr.

reference to internal improvement.

Smith overturned the doctrines of Judge
and predicted of it the State rights
doctrines of that day, in the discussion of which Judge
Butler and myself were arrayed against the resolutions of
Judge Smith, and on that occasion Judge l^utler made a
strong speech against the {)olitical doctrines which were then
beginning to spread from the head oi the College, and in
which he declared himself to be " the last of the Mohicans."
In December, 1S24, Butler, W. C. Preston, John G. Brown,
Robert A. Taylor, W. K. Clowney, Thos. Taylor, Paul FitzIn

Prioleau's report of 1824,
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Simmons, F. H, Elmore, John P. Richardson, and another,
became the aids of Governor Manning, and were a part of his
brilhant cortege, which attended General LaFayette on his
When the General was
visit to this State in March, 1S25.
received,

on

the

right

of

Camden

Colonel

street.

Butler

galloped to the right of the line, and extended an order to
Lieut. Colonel Gregg, calling

was

the

him Major.

'-Colonel Gregg,"

proper military correction, which Butler instantly

adopted, and received the reply, "It shall be done."

At that

was heard, "take care;'' andon looking
around, Colonel Butler's horse was standing perfectly erect.
He quietly slipped off, and when the animal resumed his

instant, the caution

proper position, he remounted.

From 1824

to

the close of

House of Representatives, or
In lS27-'8, he was one of the comSenate, from Edgefield.
mittee charged to inquire whether Judge James should be
removed from the Bench. The committee, after a tedious
examination, rei)orted articles of impeachment, which were
He was one of
voted by more than two-thirds of the House.
1833, Judge Butler was in the

to carry up to the Senate, and there
This was successt\illy done the Judge
Many tears fell as he read his submission to
Mr. Alfred Huger, as soon as the House

the committee charged

prosecute the

was removed.
the

—

articles.

sentence.

returned to their chamber,

moved

the presentation to the dis-

missed Judge (who had once stood side by side with Marion)
his salary for 1828 it was carried unanimously ! He was one
of that majority in the House of Representatives, who, in 1827,
voted for the appropriation of $10,000 for Mrs. Randolph, the
;

daughter of Jefferson.

From

1838, began to gather the cloud

of political differences, which long darkened the prospects of

Judge Butler went with the party who
South Carolina.
favored Convention, and who followed it with Nullification.
They
It is notybr me to speak of the events which followed.

and forgotten in everything ivhich ivas to blame. If
any one was in error South Carolina has long ago forgiven it.
In November, 1833, came the mournful intelligence of the

are past

^

obscuration of one of South

Judge Martin.

Carolina's

Judge Butler, destined

lights, the
to

death of

be his successor,
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moved

at Newberry, in term time, before me, the resolutions
mourning and lamentatiou, wliich gave utterance to the

of

feehngs of the State.

He was elected by the Legislature a Circuit Judge, iu
December, 1S33, and on the adjournment of the Legislature
He held his first Court
qualitied and entered on his duties.
in

January, 1834,

in

the city of Charleston.

December, 1835, the separate Court of Appeals was
abolished, and Judge Butler became a Judge in tlie first and
The oflice of a Judge did not, in the beginning,
last resort.
In

suit

He was

Butler very well.

better (jualified fir the duties

accommodated
Once and awhile his
of humor broke over all restraint, and a Court room burst
a roar of laughter, as it witnessed some corruscation of

of an advocate or of a politician; but he soon

himself
love
into

to

the severe duties of a Judge.

his wit.

His duties on the Circuit and

Many

performed.

the Appeal Court were well

in

of his opinions will bear comparison with

any which were delivered during the eleven years he was
the Court of Appeals.

I

cite the State

rs.

Ancker,

(l

in

Rich-

ardson, 245,) and ex parte Leonard, (3 Richardson, 111,) as

specimens of his judicial arguments.

December, 1S46, he was elected to the Senate of the
States.
That he left the Bencli with regret, and that

\\\

United

he often looked back

to

it

with a wish

to return, are facts

know both from verbal and written communications.
On his way to Washington he narrowly escaped ship-

which

I

In January, 1847, he took

wreck.

ton to Wilmington.

storm,

which

left

her an unmanageable

been out

for Ibrty-eight hours,

her

in

trip

less

his passage

wreck.

when she ought

than twenty-four.

Slie

was

trough of the sea after the storm had ceased.

gave her up as
Butler.

He

lost.

from Charles-

The steamer was overtaken by an awtnl

This

fact

to

She had
have made

rolling in

The

was communicated

desired that passengers and

all

the

captain

to

.ludge

on board should

He stated the sad fate which was before
them, and desired that each and every one should be made
be called forward.

known

to

one another, so that

if

any ever reached the

land,

—
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An

he, she or tliey might state the fate of the others.

negro

woman

(the stewardess)

time for introductions
cannot, but old lady

y(H^

soon as

He

pray.''

is

no

said "I

She instantly
Almost as

so."

out a fervent

prayer.

The

sister,

to the

boat and her passengers and crew were saved.

Mrs. Thompson, (who was a

remarked

Church,)

down

search of them, were seen bearing

in

rescue.

hetter

elderly-

this

ceased, the lights of the steamer sent out from Wil-

it

mington

had

Old Master

you can pray, do

if

down and poured

knelt

His

—

"

said:

member

of the Baptist

Judge, after he had narrated the

to the

—

"Brother Pickens it was that old woto her
man's prayer which saved you!" It was a fine thought, well
placed before his mind, and I have no doubt he gave it often
deep and serious reflection for I have occasion to know he
was intimately acquainted with Bible truths, and even with
circumstances

;

words which are often quoted wrong.
He began liis duties as Senator in Congress
continued

and

He

then returned

to his

home

to

linger

die.

It is

impossible, in such a state as this, to speak of his great

Congressional labors as they deserve.
that

in 1S47,

their discharge nntil the close of the extra ses-

March, 1S57.

sion in

and

in

It

will be recollected

he paid in the Senate Chamber the

brances

to

his colleagues,

last

Senators Calhoun

sad remem-

and Ehnore,

That to Calhoun was, I thought, remarkable for its propriety
and eloquence it teas a great occasion iccU met.
He was for many years Chairman of the.ludiciary Committee.

in

Its

responsible duties he ably discharged.

Congress

have been read by

the rights of the South.

In 1850,

all

;

His speeches

they always sustained

when

secession burst ni)on

—

South Carolina, Judge Butler did not favor it he was for a
Southern Congress; and in 1851 and 1852 he met the issue,
and South Carolina sustained him.
Judge Butler was twice married. His first wife, Susan
Anne Simkins, the second daughter of Col. Eldred Simkins,
His
in a few months after marriage he followed to the tomb.
second wife. Miss Harriet Ilayne, the daughter of Wm. Ed.
Hayne, Esq., of Charleston, he, soon after the birth of tlieir
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only child, (Mrs.

He

die.
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Haigood, of Barnwell,) saw languish and
His mother and sister

ever after lived a widower.

took charge

At his house was seen the

of his lovely child.

venerable face of his mother as

—

mistress
her unexampled
and cheerfulness sustained him in the dark hours of
sorrow for the loss of wife, brothers and sister.
But I must pause. You all, my readers, knew Judge Butler.
You have often joined in his merry laugh you all remember
his florid lace
his head of snow
his dancing eyes and his
manly form. But you do not all know that which distinguished him more than most men, his k/'tid heart. No man
was ever more devoted than he was to liis mother, his child,
his sister and brothers
no one ever was a truer friend. Disits

fortitude

—

—

—

—

tress

He

never sought him in vain.

mean

despised a

action,

and the rod of cruelty or oppressisn, he was ever ready to
turn aside.
He pitied more than he despised his eneniies.
He was a just, honest, good man, in all the relations of private life.
In public life, he aimed to do right and he sustained his purposes by well directed actions and words.
He
was not what may be called an eloquent man but he thought
right, and he spoke as he thought
sometimes, and indeed
;

;

—

often, he

gave utterance

to

sublime thoughts

in

impassioned

eloquence.
Tliis able servant of the people

called
life

will be his epitaph,

ries of

is

no more!

away when few were prepared
us

and

entitles

for

him

it.

He has been
His well spent

to live in the

all:

Statesman, yet

frieiul tutrutlil

Of soul sincere

In action faithful, and in honor clear;

Who

broke no promise, served no private end
AVho gained no title, and who lost no friend.
Ennobled by himself, by all approved.
Praised, wept and honored by

him he

loved.

;

;

memo-
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ROBERT BUDD GILCHRIST.
Judge Gilchrist was the son of

Adam

Gilchrist, a

merchant

of Charleston, and afterwards President of the Branch of the

Bank

of the United

that

States, in

He was

city.

born in

Charleston, the 28th September, 1796, and as in his early youth

he was rather of delicate health, he was sent to Morristown,
New Jersey, that his constitution might be strengthened and
He there prepared himself, and
his education promoted.
entered Columbia College,

New York.

A short

time before his

graduation at that College, however, he took his dismission,
for the purpose of entering the South Carolina College, the
Junior Class of which he entered and took his degree of A. B.
in December, 1S14, and his degree of A. M. in December, 1817.

In 1814 he applied

for,

and would have received, a commiswas soon after declared, and his

sion in the army, but peace

He

plans were necessarily changed.

made

of his friend, Dr. Holbrook; but

became

dissatisfied with

himself

to

it,

next desired to study

visits to the room
was not long before he
and made up his mind to devote

medicine, and with that view

the legal profession.

frequent

it

He

studied law in the oiiice

of K. L. Simons, Esq., and was admitted

to the

Bar the 20th

January, 1818.

He was

associated in the practice of his profession with his

upon the retiremeut of
Custom House, the whole
On 23d Dec, 1826,
business devolved upon Mr. Gilchrist.
he was elected Captain of the Wasliington LiglU Infantry, a
position which he held fur several yeais with the most com-

brother-in-law, John

Cogdell, until,

S.

the latter from the professions to the

plete success

— serving

in that

capacity through

all

the stormy

times of 1831 and 1832.

In 1827 he married his cousin, Miss

New

York, after an engagement, necessa-

Mary
rily

Gilchrist, of

deferred for several years, but

become

lucrative, enabled

him

exciting time of Nullification.

to

On

which
fulfill.

his practice,

now

In 1830 began the

the death of

John Gads-
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den, Esq., the District Attorney lor South Carohna, Judu.-

succeeded

to that olilce,and

upon

I-'rost

his resignation, Mr. Gilchrist

The delicate question arising between
and the Federal Government, made it ditiicult to find
an officer willing to assume the duties and responsibilities of
The commission was tendered to JMr. Gilchrist,
the jiosition.
l)y President Jackson, and was accepted from a high sense of
duty and of devoted patriotism.
A letter from the dcpartnu'ut, accompanying the commission, is couched in terms which show their high appreciation
"Your appointment to this oliice, at
of the man so selected.
the present period, shows the great confidence the President
has in your energy, zeal and ability. The principal agency
you will have in enforcing the laws of the Union will call for
the exercise of these (pialities, as well as of the prudence
necessary to avoid any act that is not strictly legal.''
His commission bears date the 25th -Tidy, 1S;3I. Soon after
his appointment his abilities were put to the severest test, by
the trial in the Federal Court of what was popularly known
the Bond Case," in which the constitutionality of the
as
tariff was investigated.
In this controversy, aided by his friend, that distinguished
jurist, Mr. Petigru, he had to encounter tlie attack and zealous
opposition and singular ingenuity and ability of JMr. MeDuliio,
who rushed into the fovtim attended by the sym})athy and
enthusiasm of the dominant State party. In this encounter
became

his successor.

the State

•'

JMr. Gilchrist sustained

bearing of the
right

and was then

himself with the calm, unostentatious

who

])atriot

first

satislied

himself that he was

careless of the consequences.

For the

eight succeeding years he continued the discharge of these

and diligence never surpassed. He
when upon the decease of the veiieralde Thomas Lee, Judge of the District Conit for South
Carolina, Mr. Gilchrist was appointed to that high oliice by
duties with a punctuality

held the oitice until 1S39,

President

Having
talents,

Van Buren.
attained this noble eminence, by his virtuc^s and

without the aid of any party or sinister inlhuMice,

Judge Gilchrist applied liimself

to

the task of discipling his
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mind and extending

his studies to correspond to the sphere of

For seventeen ^^ears he was the faitiiful
shunning none of its smallest requirements
and meeting like a man and an impartial arbiter the most important questions, and was at last borne down to the grave by
the weight and protracted labor of his judicial duties.
He died on the 1st May, 1S56, leaving his widow and two
children, a son and a daughter, bereft of that sweet atfection
which cannot revisit them here; but the memory of which
will be a consolation to them in all the vicissitudes of life.
The friend who has walked with him, hand in hand, for
more than forty years, cannot trust himself with a minute
his important duties.

officer at his post,

record of his various excellencies, but
that one has been

may be

permitted

removed from us who was eminent

to say,

for his

patriotism, his inflexible integrity, his abiding sense of honor

and duty, and a benevolence which wanned
its

influence.

all

hearts within

C

H
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Chancellor Ilutson, one oftlie three Jiidgos of the
ot'

jirst

Court

South CaroHna, was horn June,

(^haiicery, estahhshed in

1747, in Prince ^Vilhalns, then recently erected into a Parisli,
still at that time, and for many years after, called "Indian
Land," tViuii having been reserved by AA. 1707, to the
Yemassee Indians. lie was tiie eldest sou of the Rev. Wm.
Hutson, an Indej)endent minister, by birth an Englishman,

but

Avho had been settled in

1743, over a coiigregatiou of that

His mother's maiden name was
She was a widow, having been prc^'iously
married to Mr. Chardon, by whom she had one daughter.
In 1756, the parents of Chancellor Hutson removed to Charles-

persuasion

at

Stoney Creek.

Mary Woodward.

ton, his

cular

father having been called to the pastorate of the "Cir-

Church"

in that city,

where he served

faithfully until

his death in 17G0 or '61.

The Chancellor
city,

and

received his preparatory education in the

his collegiate at

Soutli Carolina

— and

He came

Princeton.

upon

tlu^

whig

tionary war, took an active part on the
fered for

it,

to the

Bar

in

breaking out of the revolu-

both in purse and person.

side,

and

suf-

In August, 17S0, he,

with other leading citizens, was sent

to

While there, it is said, he
his sojourn by adding the Spanish to
languages of which he was master.

relieved the tedium of

imprisoned.

Previous

member

to

being sent

to

St.

signed the articles of confederation.

impaired
sell

;

Augustine, and

the six or seven other

Augustine, he had been a

of the Continental Congress,

his estate,

St.

and
At

as such

tlie

in

1778,

close of the war,

which by inheritance was considerable, was much
and it is a family tradition, that heing obliged to

his property at this juncture, he com])leted the ruin of his

pecuniary pros})ects, by taking payment in continental curhoping,
rency, from motives of a rather Quixotic patriotism

—

by his example,
Government.

to give

confidence to the failing credit of the
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1783 and

'84,

he was Intcndaiit

elected under the Charter,)

Chancellor.
1791, he

On

and

in

(if

Charleston, (the

the latter year

the promotion of Chancellor

became senior Judge of

was

first

elected

John Rntledge,

in

the Court of ('hancery.

In the published cases tried by that Court, the individual

Chancellor writing the decree
three cases reported in

1

is

Dev., can

seldom named.

In only

known, with

certainty,

it

be

was by Chancellor Hutson. We have, therefrom which to derive any idea of his ability or
attainments.
From the fact that he never married, and had
none bat collateral relations to take an interest in his reputation, no papers of any importance remain, or at least are
known and we can only judge by the positions he occupied,
that his ability and character insured for him the rank of a
leading man, in an age and under circumstances, and among
that the decree
fore, little

;

associates,

both

where

to attain

The

it

required more than an ordinary share of

it.

last political act

of his

life,

was

(o

vote for the adoption

of the Federal Constitution in the Convention of 178S, where

he sat as a delegate from
1793,

still

in the

St.

Andrews.

He

prime of his manhood.

died in

office, in
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JOHN IMATHEWS.
On

March, 1784, with John Rutlodge, and
John Mathews was elected a Chancellor.
In '16, he had !)een elected a Law Jndgc: and in '77 he
was the Speak(M- of the G neral Assenihly, and afteiwai'ds a
memher of the Continental Congress. While he was snch,
a project was contemplated, if not agitated, of pnrchasing
peace witli Great I'ritain by the sacrifice of the Carolinas
and Georgia.
This intriane was strennonsly and eilectually
opposed by INlr. ^lathews and his coUeagnes, Bee and Evthe

21st of

Ilntson,

Ricliard

erleigh.

In January, 17S2, he was elected Governor in the place of
John Rntledge, and with Generals Wayne and Greene, followed the retreat of the British to their shi})ping, by entering

Charleston, as the Reslnrcd.

His election of Chancellor was a just tribute "to exalted

and disinterested services."

wortii

We

can only ciinclude this very brief notice, by referring

the reader

to his

wife Elizabeth,

decree

vs.

Dcveanx and

case of Jacob

in the

Barnwell, Executor of John Barnwell,

volume Equity Reports,

pp. 497, as a

specimen of

first

his legal

learning.

"The
The

question in this case arises on the will of J. Barnwell.

W(n-ds neces<;ary

wife shall leave

when

to

be adverted

slie dies,

to

are,

'

Whatever

delivered before good witnesses, whether iiouse,
stock,

|)late,

furniture, i.e.,

divided amongst

all

my

I

order

well, the wile of the testator, did

tator's

to

children."

of the estate, by deed, to Mrs.

Y..

It

lots,

horses,

be sold and the

money

seems

make
C.

children) and her children.

that Mrs.

Deveaux (one of
It

is

by the mother, and also

share with the

children, of the estate

left In'

disposed of by her.

The

e(inal

the testator to his

first

))art

the tes-

C(tntonded by the

what was

to talvc

an

Barn-

a disposition of

complainants, that they are entitled
to

my

not willed, sold, or given, and

question, then,

wite,
is

so given

icst

of the

and not

wlu'ther the

214

CHANCELLORS.

complainants are entitled

Deveaux under

share with the otiier
It

appears that

it

was

that part of his estate,

equally

among

he intended
be the

to

effect

made by

the

to take

what

both

is

given

to

Mrs.

the instrument of her mother, and an equal

all

under the will of her

children

father.

the intention of the testator to divide

which

might not dispose

his wife

his children

;

but

it

of,

does not appear that

give any child a double portion, which would

of this

claim.

mother

for

It

appears that the provision

Mrs. K. Deveaux and her children,

was made from providential mothem what E. Deveaux would be entitled

out of the testator's estate,
tives,

secure

to

to

her death, on account of the embarrassed state of Mr.
Deveaux, the husband. But it is contended for the complainant, that the provision made for Mrs. Deveaux by her mother,
ought not to be considered as a satisfaction of what she
claims uiider her fother's will because what is given her is
only for life, with remainder to her children; and being a less
This is extraorestate, ought not be deemed in satisfaction.
dinary.
Old Mr. Barnwell gave an absolute estate to his
wife, with power to dispose of the same, as she pleased, even
to the exclusion of complainant; and what she did not dispose of, was to go equally among the children. Mrs. Deveaux

to at

;

cannot, therefore, claim under both the deed of the mother,

She may take her choice but to
would be highly unwarrantable. Tlie second quesTwo of the testator's children
tion under this will arises thus
died after the making his will, and in his lifetime, both of
them leaving children. Old .Mrs. Barnwell, (wife of testator,)
made no disposition as to tlicnn. The qiu'slion then is, can
these grand-children come in under the will of the grand-

and the

will of the father.

;

take both

:

father, for their parent's share of the estate so

undisposed of

(See the words of the will above.)

The

rule, thattfie intention of the testator, if not inconsistent

with

by the grandmother

some

rules of law

to in all

?

must

[)revail,

is

not to be rigidly adhered

cases: formerly words of survivorship were construed

into joint tenancy.

In the case of Elliott and

al. vs.

the exe-

own

Courts, the words

of survivorship were as strong as could bo.

The words were

cutors of B. Smith, determined in our
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children sliould die before

tlic

time

appointed for the payment of their portions, then the share of

such child or children, so dying, shall be equally divided

among my

surviving children.'

tation over

was not confined

time of the contingency, but

It

to

was decided

that the limi-

the surviving children at the

at the

death of testator

and

;

that

such children as survived him, and the representatives of the
deceased, were equally entitled on the contingency happening.
In the case of Drayton

The

Drayton, the Court went further

vs.

John

limitation over Nvas on the death of

W.

brothers.

11.,

one of the brothers, did survive the

but died before John; yet his representatives were
distributive share of the estate of

John

;

:

surviving

to his

testator,

let in to

a

so that the survivor-

mere survivorship of the testator.
it was decided that
as no time was appointed by the will for the legacy vesting,
that marriage was a proper period tor securing what might
Thus where the
otherwise be considered as a joint tenancy.
ship was confined to

the

In the case of Sealy

Execdtors of Ball,

vs.

intention of the testator

is

to

make an

equal distribution of

and where such intention is
founded in reason and justice, and not contrary to some rule
of law or the principles of equity, Courts of Equity will carry

his estate amor.g his children,

them

into effect.

In the case bef)re the Court,

tlie

manifestly to divide the estate not disposed of by

among

all

testator,

It is

alive; but

The

leaving issue.

never repnblished his

testator

(though he lived some time

will,

a strong presumption that he

nor

after,)

meant

to defeat his

a will

execution.
it

is

it

is

new

one.

to

not

To

exclude them,

provide equally for

consummate

till

the

in

not repugnant to

ranted.

Suppose a

estate, to

be equally divided

them

is

a

many respects inchoate from the
This construction may not (piadratc with strict

death of the testator,
rules; yet

expressed intent

And though

his children.

made

that hisgrand-cliildren

should stand in the place of their parents.

would be

is

At the time of making his
two of them died before the

the testator's children.

them were

will all of

intent

the wite,

testator

any

rule,

and

it

is

well war-

should leave by his will

among

his

children,

all

his

and one of

dies a few days before him, leaving a large family de-
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pending on the bounty of the grand-father, and he dies without ahering his will, ought the grand-children to be left desti-

—

and the large estate to go wholly from them perhaps to
one child of testator, and he without a lamily ? In such a
case, the Court would be disposed to say, with Lord Chancellor
Macclesfield, 'if there is no precedent, it is time to make
tute,

one.'

"It is decreed, that complainants have tiieir option, to take
under the will of the father, or under the deed of the mother;
and that the children of the two daughters, who died in the
testator's lifetime, take their
th*^

estate left

parents' shares respectively, of

by the grand-father, and

that the costs be paid

out of the estate."

His resignation took place

in

November,

1797.
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HUGH RUTLEDGE
Hngli Riitlcdge, a younger brother of John

liiitledge, in

the Spring of '76, under the Constitution of that yeai',

was

appointed a Judge of the Court of .Vdniiralty of South Carohna.

At^ter

the

tall

of Charleston,

Edward, Governor Gadsden, and

with

he,

nian)^ others,

brother

his

were sent as

prisoners to St. Augustine.
In

'77,

Hugh

Rutledge

was Speaker of the Legislative

Council, and so continued until 17th of October, 1778.
17S2, he becnnie Spealvcr of the

and

so continued to 17S5.

In 1790, the Constitution of the State
first

The

was adopted.

section of the third article declared, that "the judicial

power

shall be vested in

Law, and

of

In

House of Representatives,

such superior and inferior Courts
from time to

Eipiity, as the Legislature shall,

and establish."

time, direct

doubted, whether the

Under

this,

it

may

well be

term "Chancellor" was any longer a

proper designation, and whether, in strictness, such an olllcer

should not be called, as he was before

'24,

"a Judge

of the

Court of Equity."

On

the

19tli

of February, 17<»1, and

establish a Court of E(|uity

after the Act to
had been passed, and hisbrotlier

John had been elevated to the office of Chief Justice, Hugh
Rutledge was appointed a Judge of the Court of Equity.

He
in

experienced the neglect of his Court by the Legislature
not filling the places of JNlathews and

been elected

in the

place of Ilutson, and

months,) for two years

— during

Hunt, (who had

who

died in a

which time he was

l\'\v

a single

Judge of a (.'ourt, then consisting, according to law, of three
members. I see it was gravely doubted, whether the Court
had not ceased to exist; but a matchless argument of H. W.
DeSaussure, afterwards the Chancellor, showed conclusively
that it had not, and perhaps also served to remind the Legislature of their duty.

Chancellor Rutledge died in January, 1811.
said to

have not been so

His talents arc

"brilliant, nor of so distinguished

a

CHANCELLORS.

218
cast as those

—

and Edward but for
manly sense, he was not

of his brothers, John

sohdity of judgment, and strong

"As

them."

inferior to either of

a firm, intrepid patriot, he

was pre-eminently distinguished by the cheerful performance
of every duty to his

,

The

country."

following account of Chancellor Rutledge, from the pen

him full justice
There are many reasons why the author of this sketch
should feel embarrassed by its preparation
but there are
many more why every virtuous man in society should desire
to have justice done to those who have preceded us and
surpassed us in good works.
of an honored citizen of Charleston, does

:

;

No movement
The

first

made in the formation
name of Rutledge is not

has ever been

national character, where the

Congress,

at New York in 1765, has
"Ovum Reipublica\" Nine

which met

been, not improperly, called the

colonies only represented, and South Carolina

with

Thomas Lynch,

of our

found.

among them,

Christopher Gadsden and John Rut-

ledge fully authorized to pledge their constituents for " weal
or for
for

woe."

In this year Patrick

Henry earned immortality

himself by that celebrated speech in Virginia, which put

the ball of Revolution in motion.

Again we

find

what was

called the Association, assembled

in the proceedings we see the
" Seal" of our State, supporting and sustaining " the caiise,^at

Philadelphia in 1774

;

and

with two members of the Rutledge family acting
1776,

when

ture

of "

for

iis.

And

in

that great "proclamation "

was made to the world,
who can ever read the 7nost important document, now extant,
without admiring the chaste and graceful, and manly signapendence

Edward Rutledge,"
?''

And

perhaps

it

to

the " Declaration of Inde-

may

lie

admissible to mention

here that tbe biographer of Mr. Jeflerson, (of course hostile
to the Federal party,) speaking of them as the "old train
bands of the Treasury Department," and as " men who had
been enriched by frauds," with other epithets, upon which I
do not propose to comment, makes this honorable offering to
South Carolina. Mr. Randall says: "If General Charles
Cotesworth Pinckney ever, in public or in private life, acted
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Otherwise than as a manly, pnre and high toned poHtician,

and gentleman, we have failed to discover a solitary
instance of the fact," and then adds in a note, " we think this
patriot

remark applies
Federalists,'

fairly to nearly all the

'•'

*

*

*

leading

was accused

*

South Carolina

'

of heing one of

the greediest of the 'Treasury Sc^uad,' but the Pinckneys, the
Ruflcd<res, the

sonal suspicion."
certificate,

&c., &c.,

&c.,

were men above per-,

Neither of those families ever required this

and they

certainly do not

now; but

the

words are

quoted, as used by a political opponent, and as applying to
the pin-iod of bitterest party
to

Our purpose, however,

strife.

is

speak of the Chancellor.

Hugh

Rutledge was one of those three brothers

when

who gave

American
arms and the achievement of American liberty depended upon
such " ^'•//y.s'." He was born in Christ Church Parish, District
His
of Charleston, about the middle of the last century.
widowed mother intended him for the legal profession, and
after receiving his preparatory education, he was sent to
England, as was usual, to " study in the Temple." He returned in due time and took his position at the Bar, and upon
the authority of the late Thomas S. Grimke, it is said that he
themselves

to their

country,

the success of

among the very best common-law lawyers of his
The Revolution soon commenced, and under the head
"Hugh Rutledge," we find by a cotemporaneous historian
these words "As a firm and intrepid patriot, he was emi-

" rated as

day."

:

nently distinguished by the cheerful performance of every

duty

to his

And

country."

again, that

when

the lower part

of the State was as a conquered province, Mr. Rutledge hav-

ing been created Judge of Admiralty, he " refused the offer of
protection,

and bore

all

the hardships of exile at

sharing the sufferings of such

men

St.

Augus-

Arthur Middleton,
Edward Rutledge, Christopher Gadsden, Daniel DeSaussure,
and others. And that after his exchange he was called to fill
tine,

the Speaker's chair in the

House

so greatly to the satisfaction of

its

as

of Representatives, and did

members,

Mr. Rutledge married the daughter of

&c.,

&c.,&c,"

Thomas Smith,

ancestor of the Rhett family, and by this marriage had a
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"Hugh," who

son,

now

" Sarah,"

the

of

rnotlier

died

in

manhood, and a daughter,

early

the wife of Alfred Huger.

After the death of
married " Mary," the

he

children,

these

who was

daughter of Major Benjamin Huger,
the

war

dren,

of the revolution; he

Maria, afterwards

left

wife

hy

this

Thomas

of Dr.

during

killed

marriage

chil-

five

Waties,

of

who served during the entire war of 1S12
now Bishop of Florida; Ann and John,

.Sumter; Benjamin,
to

1815; Francis,

Among his male descendants are John
died single.
Waties and B. Huger Rutledge, both members of the Bar.
Waties at Columbia and Rutledge at Charleston.
According to Chancellor DeSaussure's Equity Reports,
"upon the erection and establishment of the Court of Chancery, after the revolution, John Rutledge, Richard Hutton
who

and John Mathews were

elected Judges

of that Court,

served until 1791, at which time John Rutledge

was

and

elected

Chief Justice of the Court of Common Pleas and Sessions,
to fill the vacancy thus made, Hugh Rutledge was then

and

Judge of the Court of Equity." He continued on
How he performed the
to the day of his death.

elected a

Bench

this

functions of this high
so far as

No

office,

it

is

our purpose

now

to

department of the law affords

finer opportunities for the

gratification of elevated judicial aspirations, than that

of the general science which

Law

is

known

Conversant with

of Equity.

complicated matters which belong
requires a large
subject in

speak,

consistent with the objects of the present sketch.

is

the
to

branch

to legal writers as the

most ditncuit and

the municipal law,

and comprehensive mind

to

it

embrace the

various relations, as well as groat patience of

its

him who

investigation,

and nice ])owcrs of discrimination

in

undertakes

wield the remedial processes of

delicate

to

refined machinery,

and

to

its

and
and
More-

adjust the claims of o})posile

conflicting equities to the purposes

of practical

over, there are other requisites, especially

life.

necessary

to

the

Equity Jurge, which arise out of the peculiar jurisdiction of
A sound
the Courts which administer this branch of the law.

judgment

is,

qualification

taking

all

things into

of every judicial officer.

consideration, the best

In a Chancellor,

it

is

—
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The Court

over which ho presides,

absolutely indispensable.
is

charged with that portion of the sovereign authority which
in

exerts itself

who are unable, under the
The Chancellor thus becomes, as

behalf of those

law, to protect themselves.
it

were, the general supervisor and custodian of the interests

both of person and ])roperty of those classes

orphans,

idiots,

lunatics, &c., &c.

— whose

of

individuals

unprotected and

sympathies of every benevolent
however great, (although very much
to be desired,) is not all sutficicnt to carry him successfully
through the varied and responsible duties of his position.
The Chancellor ought to be more than a mere book-man. A
well balanced judgment, strong practical wisdom, and a
thorough knowledge of business and of life, are essential
characteristics of any one who desires to become an ornament
In short, a good Chancellor, is one of
to the Equity Bench.
the rarest, as well as one of the most valuable and etlicient

forlorn condition attracts the

Mere

mind.

officers in

learning,

the service of the State.

In estimating the char-

any one who has been engaged in judicial labors,
and who has passed for some time from the stage of lite, there
are two ways, cliiefly, by which posterity are enabled to arrive
at just conclusions.
The one is from the examination of his
efforts wherever they appear upon the records of the Courts
to
which he was attached, in the shape of judgments or
decrees.
The other is from the testimony of those who were
his cotemporaries, and who, together with him, in their day and
generation, fought through the battle of life in the same calling.
In pursuing our enquiries relative to the merits of Chanacter of

cellor

Rutledge, as derived from the

sources of information,

it

may

be well

first

to

of these general

observe that

it is

not

upon a detailed or critical examination
of his judicial career.
Such an inquiry would be uninteresting and tedious to the general reader; and the professional man
has always at hand the means for the fullest light upon the
subject by a consultation of his decrees, which will be found
in the first, second and third volumes of DeS. Eq. Reports.
We will here cite but two of his judgments by way of illusour intention

tration, not

to enter

because they are the best samples of his style
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which might be

selected

—

for,

indeed, they

leading authorities in

are

not

— but

occupy the position of
the law of South Carolina, and establish

because each of the cases referred

to,

principles of great practical utility peculiarly adapted to the

circumstances of this country,

belong

to

the Equity

Law

at

variance with those which

of England, from which our system

The doctrines of these cases
of Equity is mainly derived.
have been considered law ever since their promulgation up
The

day.

to this

first

of tliese cases will he found

in

the

second volume of Chancellor DeSaussure's Equity Reports,
376, entitled Charles Lining vs. R. H. Peyton and others.
declares this important principle:

power of

It

That where a person pur-

who

chases land from a trustee,
certain purposes, with a

p.

holds the land in trust for
sale; there being a proviso,

however, that the trustee shall hold the purchase money of
same uses. The purchaser is nof

the said land subject to the

bound

to

see that

responsible,
"

an

the trustee fulfils his duties,

bill

stated that

Ann

under the

will

estate

in

and

is

not

he does not.

entitled

The

was

if

fee, in

Peyton, the wife of the defendant,
of her

first

husband,

J,

Stoho, to

a tract of land, called Archfield, in

St.

Paul's Parish, containing six hundred and ninety-four acres.

And

to and joined with her present husband in
and conveying the same (through a public sale by the
Sherifi) to Dr. John Ramsay, on condition that the purchase

she agreed

selling

money

arising from the sale should be applied to purchase a

tract of

land of equal value,

to

uses as are therein set forth.

be conveyed

That

in

in trust to

such

pursuance of such

agreement, the said R. H. Peyton purchased of Charles Freer,
a tract of land, called Block Island, in St. Paul's Parish,

which

the said Freer, in consideration of 1,900/.

conveyed

to

Joseph Peace, his heirs and assigns, in trust, for the sole use
of Ann Peyton, during her lifetime, and upon her death, to
the use of the said R. II. Peyton, during his life, and upon
their death, to the use of the heirs of the said R. H, Rcyton
and Ann Peyton, with other uses, and for other purposes
And there was a proviso in said deed, that
therein stated.
the said R. II. Peyton and Ann, his wife, might change said
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and might sell and convey the said tract of land,
Block Island, to any person they pleased: 'Provided,

the proceeds of such sale should be immediately laid out and

vested in

some other

the purchase of

estate, or property of

equal value, either in lands or negroes, or public funds, or

bank shares, which should be conveyed and secured upon
the same trusts, and to the same uses and purposes, as the
lands and premises above described were subject to.'
"That the said R. H, Peyton and Ann, his wife, in pursuance of said powers, had proceeded to change the trustee, and
had appointed, by deed duly executed, J. S. Fowke, to be the
trustee, in the room of Joseph Peace, who had consented
thereto, and the said J. S. Fowke had accepted said trusteeship.
"That the said R. H, Peyton, and Ann, his wife, had also
thought

it

advisable to

sell

the said tract of land called Block

Island and that the proceeds should be laid out in the
ner,

and

to the

man-

and they,
Fowke, had, by proper

uses prescribed in the said deed;

new

together with the

trustee, J. S.

deeds, conveyed the same, in fee simple, to the complainant,
C. Lining, for the

sum

of §15,000.

That the said Charles

Lining had paid §6,000 in cash, and secured the remaining
§9,000 by bond and mortgage of the land. That the §6,000
cash, paid by the said Charles Lining, had been invested in
the

purchase of lands and slaves, and

trnstee, to the uses stated in the original

conveyed

to

the

deed from Charles

Freer.

"That doubts have

whether upon the change of the
Block Island tract of land,
Fowke, the new trustee, as to enable

arisen,

trustee aforesaid, the estate in the

was

him

so vested in

J. S.

convey a

fee simple estate to the complainant, and
whether the original trustee, Joseph Peace, ought not to liave
joined in the said deed of conveyance.
The bill, therefore,
prays for relief, and that the Court would direct the conveyances to be perfected, so as to vest a full, clear and indeto

feasible estate in fee simple in said land in the complainant.

The
it is

bill also

submits

to the

judgment of the Court, whether

the duty of the complainant, as purchaser of the Block

Island land, to see to the appropriation of the consideration
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money

purposes of the trust estate,

the

to

it

having been

was the duty of the purchaser to see to such
appropriation and investment, otherwise he might not be safe
in his said purchase, and prays that the Court would make
such orders, and give such directions in the premises, as wih
suggested that

it

secure the complainant.

"The

Ann, his wife, Joseph
Fowke, the present trustee,
admit all the facts stated in the complainant's bill, and submit
to tlie Court that the deeds already made and executed, are
sufficient to convey and assure the Block Island land in fee
defendants, R. H. Peyton and

Peace, the former trustee, and

simple

complainant;

to the

any other deeds

or

bound

is

but they are willing

may

conveyances which

And

sary for that purpose.

complainant

J. S.

to

execute

be thought neces-

deny

the defendants

that the

see to the application of the purchase

to

money to the purposes of the trust, or that lie ought to intermeddle therein; the same being the duty of the trustee and
the cestuis que use.

"The answer
Ann,

his

of the minor children of R. H. Peyton and

by

wife,

these transactions,

their guardian, states their

and submits

ignorance of

their rights to the protection

of the Court.

"Mr. Lining appeared

"And
"The

in

propria persona.

Mr. Parker for defendants.
case

came

to a

hearing,

and afterwards Chancellor

Rutledge delivered the decree of the Court:
"This we believe to be a new case, no precedent having

been adduced

to

show

that

it

ever has been determined in

{his country anterior to the Revolution,

probable

it

which

is

more than

never was, as the proceedings of the Court under

the royal government were extremely relaxed

establishment of this Court, in 1784,

we

;

and since

the

are pretty certain the

question has never been formally discussed.

Whatever may

be the law in Great Britain on this subject, from which our
jurisprudence has been principally derived, there are a variety
of local circumstances

which render

proper, but almost impracticable that
this

country.

The

it
it

not only highly im-

should be adopted

case before us proves the position;

in
for
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would a purchaser be found of trust estates who
would be inclined to be saddled with the inconvenience and
embarrassment of seeing that the purchase money was applied

scarcel}'

to

the purposes of the trust.

precedent

shake

—

for

we

will

have heretotore purchased

titles

at

now

not

might tend exceedingly

it

the foundation, the

to

has never heretofore been

It

determined that he should, and

of very

many

We

purchase money.

not

who

it

to tiie applica-

do not say that where

property has been conveyed in trust for
or other specific purposes, that

if

persons,

the sales of the trust estates

without the remotest idea of responsibility, as
tion of the

establish a

embarrass,

to

payment of

tlie

debts,

not the duty, as well as

is

the interest, of purchasers at such sales to attend to the right

appropriation of the

money; but

in cases like the

present,

and others that may be assimilated to it, purchasers are not,
and ought not to be, considered in the same light as trustees,
and intrude themselves on the parties to see that the purchase

money

is

applied as the trust deed directs, because the cestui

que trust joining in the conveyance with the trustee,

it

particular duty, as well as his interest, to see the trust

properly applied

apply

it,

— and

if

he finds the trustee disposed

he can immediately apply

The Court

are, therefore, of

case the complainant
tion of the

is

to

Court

this

is

his

money
to

mis-

for redress.

opinion and decree, that in this

not obliged to attend to the disposi-

purchase money of the estate in

conceiving that the cestuis que

trust,

who

bill

mentioned,

are parties to the

conveyance, are fully competent, and the only persons

who

ought to interest themselves in the business. The trustee not
having been changed in the manner the law directs, that
should be done, and the conveyances to complainant be then

made

may

as the deed directs, or the original trustee

join in

the conveyance."

This case was acted upon subsequently, and recognized as
acknowledged law in the case of Spencer vs. The Bank of the
State, Bailey's Equity Reports, p. 478, decided in the year
A. D. 1S31.

The

other case

William Wragg
15

vs.

we have thought

proper

the Comptroller General

to

cite is

and

that of

others, cred-
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itors

of Mr. Irvine

— found

in 2

DeSaussure's Equity,

p. 50.9.

where a person sells lands and conveys them
in fee to a purchaser, and takes bond for the purchase money,
but takes no mortgage, he has no implied lien on the land for
purchase money unpaid, so as to give him any preference

It

deciiles, that

over the other creditors of the purchaser.
Chancellor Rutledge afterwards delivered the decree of the
Court:
it was contended for complainants that the
had an equitable lien on the lands in bill mentioned,
no part of the purchase money having been paid, and to that
point several cases were cited, which, when examined, are
found generally not to apply.
The case in Vernon was
between vendor and the assignee of the vendee, who had
become bankrupt. The Court determined the vendor had a
natural equity, and that the land should stand charged with
so much of the debt as was unpaid.
The cases in 2 Eq. Ca.
Ab. 682, and 3 P. Wms. 307, were between the vendor and
third persons, who had purchased from vendee, and had
The purnotice of the equitable incumbrance on the land.
chase money not being paid, it was held that was sufficient
The cases of Coppin
notice for them to withhold payment.
vs. Coppin, 2 P. Wms. 291, and Pollexfen vs. Moor, in 3 Atk.
272, do not apply, and the question is not determined in Blackburne vs. Gregory, 1 Brown, 420, for that case was decided
on another point. But in the case of Fawell vs. Heelis, as
reported in 1 Brown, p. 421, in a note, see also Ambler, 724,
the point is determined that the vendor having taken bonds
for the purchase money, had no lien.
"In England, it is well known that land is not liable to the
payment of debts, but in cases where the heir is specially
bound; his right being peculiarly favored and guarded. But
in this country we all know that real and personal estate are
equally liable to the payment of debts, and the j)laintifr may
make his election out of what property he will have his debt
It is, therefore, absurd to talk of a bond creditor
satisfied.
having an equitable lien on land he has sold, unless he has

"In

this case

obligee

taken care

to

secure that lien by a mortgage, since whilst the
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and indebted even on simple contract, if he is
is obtained against him, any proi)erty he
is possessed of may be seized and sold to satisl'y the judgment, if it is not secured by mortgage or otherwise. This
has been tlie law of this country for at least sixty years past.
After the debtor's death, the law then directs the order in
which his debts are to be paid by his executors, and then, lor
the first time, a d^iscrimination is made between creditors by
specialty, and those on simple contract.
As the complainants
then are not entitled to relief on the principle of an equitable

debtor

alive,

is

sued and judgment

lien

preterence to other creditors, the next question

in

is,

whether tlie Confiscation .Vets give them a preference'.'' The
Act of 17S2 confiscates the real estate of J\Ir. Irvine, as a
British subject.
He is not banished by that law, because he

had never resided

in this country.

The Act

that the creditors of confiscated estates

of 17S3 declares

by bond,

bill,

notes, or

open account indiscriminately, where the estates are fully and
clearly equal to the demands upon them, shall be paid their
debts: Provided, that nothing therein contained shall entitle

any

more tlian his proportion, where the
payment of its debts. The land

creditor to

insutiicient for the
tion,

it is

admitted, has not sold for a

sum

estate
in

is

ques-

sullicient to ])ay all

the debts; therefore, under

tliat

cannot be fully

but complainants have taken to

satistied;

law, the complainants' debt

Act of 1784, for restoring to certain persons mentioned in list, No. 1, thereto annexed, their estates, &c.
Unfortunately for complainant, Mr. Irvine's name is not men-

their aid the

the

tioned in

list,

and

therefore he could not, if alive,

availed himself of the benefit of that law; and
estate

is

nevertheless

liable

to

if

have

he could, the

an amercement, which the

Comptroller will deduct on a settlement with the creditors.

Nor can complainants

be benefitted by the Ordinance of 17S-1,
because they have neither a mortgage or judgment to bind the
land.

"It

was

further urged that the Legislature intended to have

given up the property altogether
tives,

and

that

to Mr. Irvine's representaone branch of the Legislature had actually

passed a resolution

to that effect.

Whatever may have been

—
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the intention of the Legislature,

when

it

can only

he.

known

Such

to the

law has
not been passed, and a resolution cannot repeal a positive law
Court,

it

has been enacted into a law.

a

of the land.

"The

Court are of opinion that the Confiscation Act of 1783

being unrepealed, the complainants can only be paid their

demand

in

"Costs

A
ing

to

proportion with the other creditors of Mr. Irvine.

be paid out of the purchase mcyiey of the land."

moment's consideration

mind

will suflice to satisfy

any think-

They

of the value of the above doctrines.

set aside

and abolish some of the most troublesome, and in their practical working, most injurious doctrines of the English Law.
They have become rules of property among us. They arc
consistent with our institutions and the spirit of our people;
for however harmonious the doctrines of the equitable lien of
the vendor of real estate, and the duty of the purchaser of
property

trust

see

to

after

the ajiplication

money, may be with the theory of

of the purchase

and however
which surround the
English people, all such restrictions upon the free interchange of property are hostile to the genius and the interests
of the American people.
The above cases are enough to illustrate Chancellor Rutapplicable

their law,

under the circumstances

ledge's judicial style.

They show

that although versed in the

learning of the law, he was not so bound
of precedents as to be unable

when

to

down by

the force

act independently of

the interests of the country plainly required

clusion of this part of our subject,

it.

we may indulge

them

In conin this

That Chancellor Rutledge's mind was
his style clear and perspicuous
his learnlogical and exact
and his judgment sound
ing comprehensive and accurate

general observation:

—

—

—

and independent.

We
tion

come now

to

above referred

speak of the second source of informato as the

means of acquiring knowledge

concerning the characteristics of those who are passed away
Let the cotemporaries of
the judgments of cotemporaries.
Chancellor Rutledge, most of them opposed to him in
declare what opinions they entertained of him.

politics,
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the Charleston Courier.

Tuesday Morning,
At a

full

the Equity Court

being called

Jan, 22,

ISll.

meeting of the gentlemen of the Bar, convened

Room, and upon John

to the chair, the

mously adopted

in

Julius Pringle, Esq.

following resolutions were unani-

:

The members

of the Bar in Charleston, deeply regretting

Hugh Eufledge, and bearing in
and private virtues and important
services to his country, which distinguished him throughout
being convened for the purpose of
a long and honorable life
testifying their respect and veneration for his memory, have
adopted the following jn'eamble and resolutions:
Whei^eas the Honorable Hugh Rutledge, late and for many
years a Chancellor of this State, from early life devoted him-

the death of the late Hon.

mind

the

many

public

;

self to the service of his country,

erty

gallantly

tliroughout, animating
tivity

and

in

during

lier

struggles for lib-

his example
countrymen in the held, in capbanishment, to meet and sustain with heroic

fighting

in

her

and by

ranks,

his

fortitude all the various trials of the Revolutionary conflict,

and after the establishment and consolidation of the independence of his country, requiting her well earned confidence
by the able and faithful discharge of the duties of several
high and important stations, and in his late capacity of Chancellor, (wherein those who i)ay this tribute were the constant
witnesses of his conduct) administering public justice during

and ability, with
always adorning the

a long course of service, with great learning

unsullied purity and inflexible virtue

;

judgment seat with a deportment mild and dignified, humane
and liberal; and in private life uniting all those amiable and
valuable qualities which prompt esteem, cement friendship,
and produce extensive usefulness
^Ind whereas the recent
death of this excellent Judge and most worthy citizen, Is a
public bereavement greatly to be deplored, and is deei)ly
:

members of the Bar, they have, therefore.
As a testimony of their sense of the loss sustained
by the public, of the esteem which they bore to his person,
and of the respect and veneration which they cherish for his
memory, that tlie members of the Bar, now convened, will

regretted by the

Resolved,
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on mourning

for thirty days,

for

him, by wearing a crape on the

left

arm

from the date hereof

^ilso. That the Chairman of this meeting do request the
Reverend Mr. Shriotis, Rector of St. Philips Church, to preach
a funeral sermon on the occasion as soon as may be convenient to him.
That the foregoing preamble and resolutions, signed by the
Chairman, be published in the Charleston newspapers.

JOHN JULIUS PRINGLE,
January

21, 181

Chairman.

1.

Chancellor Rutledge had lived in the most tempestuous
period of our history; he had gone through the seven years

and he had endured all that
War, with all the concomitants of war, was followed by political divisions, the most
relentless and bitter.
He did not escape, but he met the violence and the fury of party as he had previously met the
common enemy of our country; he put both at defiance, and
of incessant

trial

and

such a struggle had

conflict,

to inflict.

he did so successfully^
Chancellor Rutledge early adopted the opinions of

Wash-

ington and of Marshall; and with his two brothers, the two

Pinckneys, and others, was one of those South Carolina Federalists of

He

whom

compromising
it

the biographer of Mr, Jefl'erson has spoken;

died as he had lived, neither changing his creed, nor
his doctrine,

here be said, that so far as

lint in behalf of
t/iis

State

is

tory of that party has never been written.

the bugle sounded again in

such men,

let

concerned, the his-

And

when

that

1812, they were found standing

by their country, seeking no emolument for themselves. I
have a distinct recollection of the three Rutledges, of the two
Pinckneys, and of other men of those days Moultrie, Davy,
Burke, William Washington, Isaac linger, «&:c,, &c, and I
have seen the man of whom wc arc speaking in comjjany
His appearance was dignified in the
with some of thoni.
extreme somewhat stern, but polished beyond mistake and

—

—

—

his

—

manners spoke

his

position

and

but courteously polite, and perhaps a

his training.
little

Rigidly,

severe in his de-

was impossible to be in his presence and not
He was always
recognize the school to which he belonged.
portment,

it
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a republican gentleman, atllible

and acces-

but never familiar; always gentle, but never doubtful,

and on questions o( principle, unyielding and ininii)\able
without reference

to

The

policy or circumstances.

basis of

whole character was truth, and though he never dejiarted
from the highest refinement, yet where his own conceptions
of integrity and morality were concerned, he would neither
his

He was intlexible himself, and not indulgent
whose conduct savored of delinquency. All his intelligence and all his research, seemed, on this subject, only

give nor take.
to

to

those

confirm his natural disposition.

do not imaguie that any one, with the ordinary know-

I

ledge of good breeding, could have taken a liberty with such a

man; and

am

I

very sure

/le

never would intentionally have

He was

trespassed on the feelings of another.

charitable

and

generous; he was kind, humane, atiectionate and brave; his
friendships were

his " will," i)roverbially firm

like

has a right

to

indulge

in, the

tude and the strength of his
rily

and un-

His only pride was that which every honest

changing.

commanded

the respect

consciousness of his

own

man
recti-

own

resolution, and he necessaand confidence of every virtuous

mind.
In

lite,

Chancellor Rutledge performed his duty without
and with an utter contempt for everything like

fear or favor,

Believing himself, as a citizen, equal

ostentation or parade.
to

others, he

the rights

never sought

for

and prerogatives of

calm and tranquil, but
to the vanities of the

an inscription
his regard, he

for the

men; and

preserving

still

his

in

death he was

peculiar aversion

Once when required to prepare
tomb of a friend who was prominent in

world.

simply wrote,
'An

And when

patronage, but acknowledged

all

hone^^t

man

"s

the noblest

wurk

ol'liod."

was hastening him away, having
to those who wept
at his side, giving them comfort and consolation, leaving with
them this injunction: "Place me near my brother, Edward,
but let no stone mark where I lie."

made

the last arrow

his peace with

heaven, he turned
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JAMES GREEN HUNT.
Hunt was elected a Judge of the Court of
May, 1794, and presided during the June Term of

Chancellor

Equity
the

in

same

year.

In the Reports, no decree appears to have

been delivered by him.
that year
to

His death occurred

— when and where

regret that there are

would enable

me

to

I

am

unable

no materials

do him justice.

to

to

in the course of

say

— and

I

have

be obtained, which
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WILLIAM MARSHALL.
Of Chancellor Marshall I have been able to learn but little.
have looked through the second volume of Equity Reports
from May, ISOO, to November, 1805, and it appears that
Chancellor Marshall delivered five decrees only.
Tliey are
I

generally short and well argued.
that Chancellor

Hugh

It

may

be proper

to state

Rutledgc, as President of the Court,

I can only do him justice by
appending a decree of his from second volume Equity

usually delivered the decrees.

Reports,

p.

145,

which

indicate to the reader his legal abilit}^:

KEPRESENTATIVES OF JAMES ASKEW

The

VS.

object of complainant's bill are, to

JOHN

defendant's oath, whether a parol agreement
into
bill

POYAS.

E.

discover from the

was not entered

between him and the complainant respecting the land in
mentioned to the following effect That the whole of what
:

belonged

to

complainant (being 201 acres) should be sold;

defendant should

that the

moiety of

it:

purchase

that the Sheriti' should

it,

and pay

make

^£'200 lor

titles to

a

defendant

one moiety, and complainant for the other moiety. That
should also discover whether a copartnership
was not entered into between them for the purpose of estabfor

the defendant

and carrying on that business, the
profits of it, or the work of the
negroes on it; and that the defendant may discover whether
the negroes of com{)lainant sold by Sheriff under execution
were not purchased in by defendant in trust for complainant.
The defendant in his answer denies the agreement as set f^rth,
but says he agreed to purchase 201 acres, a moiety of complainant's land, provided he could get good titles: that he was
to pay and did pay £200 for it; and it was agreed that on
com])laiuant's repaying liim one-half of the purchase money,
he should have half of the land; that he was always ready to
comply with the terms, but complainant never was. Defendant denies that titles were to be taken in his and complainant's
lishing

a

brick-yard,

defendant accounting

for the
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name; but when he received them from Sheriff, he shewed
them to complainant, who made no objection to their being

made

defendant.

to

He

denies that he

is

Hable

to

account

for

He admits a copartnership was
tliat Askew complied with any of
He is nevertheless willing to allow

the profits of the brick-yard.

contemplated, but denies
the stipulations agreed on.

wages

for the

negroes of complainant whilst there; and denies

was made

that the purchase of the negroes

but avers

in trust;

they were sold under execution for complainant's debts; and
defendant bought them for a valuable consideration, and has
paid the money.

This case

lies in

a very narrow compass.

respecting the parol agreement
totally denies

evidence
to

to

as stated

it

contradict his

To admit

be true.

The

first

question

and clear: the defendant
in the bill; and there is no written
answer it must therefore be taken
is

plain

—

parol proof of a parol agreement, in a

would introduce

case not tinctured with fraud,

all

the mis-

and inconveniences which the statute of frauds intended
prevent: and would be in effect to repeal the statute which

chiefs
to

makes void

all

parol agreements concerning land.

The

parol

testimony respecting the agreement must therefore be laid
aside.

The

defendant's

not

necessary

accounting

to

for the

retain

bill

denying the agreement,
would be dismissed, were it

for

the

answer,

standing uncontradicted, the
it

purpose of defendant's

work and labor of complainant's

negroes.

Defendant having denied the existence of a co-partnership,
and there being no proof of it, the complainant is not entitled
Defendant having
to account for the profits of the brick-yard.
also denied the purchase of the negroes at
trust for

complainant, and

Sheriff's sale in

having been fully })roved by Mr.
one that he thought and believed

it

Ford that the sale was a lair
defendant was bidding for himself, and that he never heard
that he was buying for any one else; and Turner, a Deputy
Sheriff, swearing that defendant absolutely refused Mrs.
Askew's request to buy them in for her husband, but said that
he would purchase them for himself; and the bill of sale from
the Sherilf to defendant being in the common form, he cannot
;
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be considered in any other light than as the absolute proprietor of the negroes; but as

he admits complainant had some

other negroes working at the brick-yard for a certain time,

it

must be referred to the master to ascertain liow many tliere
were, and how long employed there, and what will be a proper
allowance

to

be

made

for their services

Chancellor Marshall departed this

during that period.

life

in

November, 1805.
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WILLIAM DOBEIN JAMES.
Chancellor James was elected a Judge of the Court of
Equity, on the 14th December, 1802, in the place of Judge

Burke. At an early age he joined Marion's partizan corps,
and bore a distinguished part, as a soldier in the Revolutionary War.
He was, when elected a Chancellor, the Solicitor of the Northern Circuit.
He was from 1802 to '24, twenty-two years, a Judge of the
Court of Equity.

In December '24, after the organization of

the separate Court of Appeals, he

was

transferred to the

Law

Bench. Many of his decrees, while in the Court of Equity,
were exceedingly well written. His judgments, however, were
not to be relied on; and after he went upon the Law Bench,
his intemperate habits became so notorious, that an impeachment followed, and he was removed, in January, 1828. This
judgment, though rendered in sorrow, was just. It set a
wholesome example before the people of the State, and plainly
told them, that neither gray hairs, Revolutionary services, nor
honest purpose would

excuse incompetence arising from

irregular habits.

A most

judgment

found

will be

interesting account of the trial

in the

accompanying

Charleston, September

—

My

and

letter.

5,

1859.

Dear Sir: I was present, as you know, at the trial
of Judge James; and of all the duties I have been recpiired
to perform, this was the most painful and embarrassing.
I
had been taught from my cradle to reverence the men of the
Revolution and there was /, who had never fought a battle
for my country, suddenly invested with power to condemn
one whose wounds bore witness to his valor, and whosc/idclity
had never been doubted an obscure individual, who had shed
710 blood for liberty, sitting in judgment over the comrade of
Marion and of Sumter! I would have shrank had it been
possible, but there was no retreat without delinquency to the
commonwealth.
;

;
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I'On, was in the chair, presiding with
and dignified solemnity which the occasion would
have elicited from an experienced Chancellor, and with
that kindness and gentleness, and consideration for tiie accnsed, which was in keeping with his own generous and
elevated disposition.
All of us were surprised at the readiness and promptness with which he disposed of every question
indeed it would have easily been believed that the Bar
was his profession, and the law of evidence his favorite study.
W. C. Preston appeared as Counsel and even then, by
his name, it was conclusive that whatever eloquence, energy, and learning could achieve, was to be accompUslied,
old friend, Col.

that grave

;

;

The

Many

Senate, acting as a Court, sat with closed doors.

witnesses were examined, and

tlie trial

mournfully

It is

to its

of the defence
sible for

termination

made by Mr.

me ever to

forget

from the beginning

it

;

progressed slowly and

impossible for

Preston, but

he was

it is

"great,''

me

to

speak

equally impos-

without an interval

the day came,
and the "sternest stntf" was necessary to meet it. The vote
was to be taken each Senator was called on by his name, the
word "Honorable" omitted; and as he stood uncovered, the
to the

ending; but

at last

"What

7/0 u

;

President put the question,

Guilty?"

The

say

Senator, placing his right

1^

Guilty or not

hand upon

his

own

answered " Guilty (or not guilty,) on my honor,'' and
immediately took liis seat, the silence of the grave prevailing.
It is known what was the verdict
a brave old soldier was to
be cashiered the day for pronouncing sentence was fixed
breast,

—

—

!

Judge James entered the Senate Chamber, leaning on the
Col. I'On rose to receive them, and
arm of his Counsel
looking steadfastly at both, remained silent for a moment, as
if he was gathering strength to meet what was coming.
As
well as I can remember, he addressed the venerable sufferer
in these words
" William Dobeii} James, ivhat have you to
say ivhy sentence of Impeachment should not be passed upon
you 7''^ I have never witnessed such a scene! We held our
breath as the axe was falling!
Your old friend and wi/?«e,
Col. Hampton, was sitting next to me. Hampton had been in
battle, and had seen blood
and if ever there was a brave
!

—

;
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man, Hampton was one; but

way now,

gave

Fie

with hardly

show of resistance. Col. I'On continued to wait for the
reply.
The old man tried to rise, but could not, without assistance. Drawing from his pocket a slip of paper, he read as

a

he was able:
Mr. President

distinctly as

"

—

not to be

long,

my

my

have served

I

sensible of

duty

submit

to

country too
well as

(as

I

I could have wished
heavy stroke
that my old age had been spared this awful calamity, but
has thought proper to bring me, through
Providence
the varied and trying scenes of a long life to this bitter period.
To the Almighty, and to Him alone, I look
I pray him to bless
for support and consolation
and prosper my countrv, winch, while she casts me off, cannot,

may,)

to

and

trust will not, be disposed to deprive

I

tions

this

which

result

me

of the consola-

from a consciousness of good intentions

and honest conduct in ollice."
These were touching words to those who had
sacrifice;

and, as he uttered the

last syllable,

into the chair he had with difficulty

was

is

emotion, yet
the

beyond

agitated

appearance

now

all

articulation

before

me

:

left
I

!

I

assisted at the

he sank back

The whole Senate

looked at I'On, and his

he labored under the deepest

the features of his face

seemed

fixed

marble expression which indicates the power

it

;

was

follow

to

"duty," lead where it may but it was the "agony" also,
which sometimes accompanies the performance! Other mem;

bers were

giving vent to their

feelings in audible tones of

solemn grief; and then it was that nature's spring, which had
been pent up before, found a crevice in this rock of granite
The waters of life came forth witliout control. I'On would
have died

at his post

knew how

to

and

anywhere, and

at

any

time.

surrender; but his heart " ran over"'

He

never

at liis eyes,

and of sorrow chased each other down
It was the " statue" that
and motionless cheeks

tears of tenderness

his rugged

!

was weeping.
Mr. linger submitted the following resolution and made a
and

short speech, or rather a {ew remarks: they were hurried

almost incoherent; but the Senate was glad to take them

— they

—
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They were

savoured of kindness and of mercy!

whom

those to

a relief to

they were addressed.

^'Resolved, That this Court, in discharging tiie painful duty
imposed upon it hy the State of South Carolina, having passed
sentence of removal from oiiice upon the Hon. Wm. D.James,
feels it incumbent upon itself, in justice to the said 'Wm. D.
James, publicly to declare their sincere conviction, that his
character for honest integrity as a man has not been impeached by this sentence; and, in ccmsideration of this belief,
as well as in consideration of his Revolutionary services, they

recommend

W.

to

both branches of this Legislature that the said

James be authorized

to draw upon the Treasurer of the
Upper Division, for the full amount of his salary appropriated
up to the 1st January, 1S29."
In support of which Mr. linger spoke as follows:
" Mr. President: 1 have but a few words to say in support
of the paper I have had the honor to otier you.
I need not

D.

speak when the hearts of
already.

own

nature has made.

because

this resolution,

mitted.

I

have so eloquently spoken

when

when every Senator

overflowing,
his

all

need not appeal

I

I

need not press

I

every bosom

the

men

for the

on you, because

all
JNIr.

'Tis carried

!

it is

sub-

know that the
who hear me,

I

has seized upon

already.

adoption of

whom

to

sorrow, the deep, heart-piercing sorrow, of
it

filled to

is

subdued by the appeal

need not ask

know
it

is

President,

'tis

—

Not by the voice of my humble self not by the
feelings of one whose heart is sinking under the pressure
which rests upon it, 'Tis carried by the honor of this House,
carried!

that impulse

Mr, Presidejit
vote of every
flict in

man

is

always

irresistible.

streaming from his eyes,

I

I

see the

share the con-

Let hirn say " no," who is more
man. Let him say "no," who has forgotten the

every man's bosom.

or less than

scene that has just been consummated
the picture

which has

my friends, who are about me — I
me what I am unable to utter for
when I think
when I see him

" Mr, President,
just departed

—

— who

just been exhibited.
call u[)on

has forgotten

Sir, I call

them,

to

upon

say for

myself.

of that

unhappy man who has

tottering, quivering,

sinking
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—when
— when remem-

under the agonizing beatings of a broken heart

remember

that he has fought for his countrj^

I

I

ber that his blood has been shed for the purchase of that very-

which gives me power to condemn him, sir, my mind
I turn upon the deed which my own hand has

liberty

when

fakers

shadow of my own anworthiness,
more than a moment I disown
the act that has turned him upon the world thriftless and
When I remember that the blood, which is now
friendless.
gushing through his veins, is the very blood in which our
Constitution is written, I ask, and ask it triumphantly, where
Sir,
is the man that calls for another word upon the question ?
The law has had its victim.
the law must have its victim.
Yes, the altar is bedewed with the tears of the very men who
done.

and

I

shrink beneath

for a

moment

have presided
ings of the

— aye,

tlic

at the sacrifice.

House any

longer.

the question, just were

leave

—

for

Sir, I will

not violate the

They warn me
it

ought

feel-

be done.

to

to be, in

your

I

own

Looking your God and your country in the face, I call
your decision."
The resolution passed by an overwhelming majority, and
when the Senate adjourned each one seemed to seek some private way to his quarters, that he might avoid the observation
hands.
for

*

of others.

To Hon.

J.

"'

Belton O'Neall,

Mi (ford

—

P. O., Greciv'ille, S. C.

inniiieiuV prepiiralion, and when
Note. Mr. linger evidently .'^polce willioul
asked to furnish what he had said, for puhlicatiim, he declined, professing his
ulter inaliility to do so. The words were taken jjy a listener, and were reported

as above

in

;i

the Charleston Courier.
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WADDY THOMPSON.
In December, 1S05,

Waddy Thompson was

elected a Judge
Judge Marshall, who
died the November preceding. Judge Thompson was a native
of Virginia, and was a well educated lawyer.
lie had a
vigorous, clear mind
saw with almost intuitiveness thestrong
points of a case, and frequently decided them without waiting

of the Court of Equity, in the place of

;

for

He

argument.

disclaimed in his decrees the at!ectation

of learning, stating, and most usually reasoning out his propositions, without a reference to authorities.

of ISOS,

do not see that Judge

I

Until the close

Thompson

delivered

any

decree, except in the case of Ilattier vs. Etinaud, 2d Equity

Reports 570.

and met

The Court

of Appeals, in Equity, was organized,

February, 1S09, in Charleston, and from that time
Chancellor Thompson's decrees will be found in

in

forward

3d and 4th Equity Reports, Harper's Equity Reports, and in
In 1817, when the Judges of Law and
1 and 2 McC. C. R.

Equity resigned

to

receive the increased salary. Judge

son was re-elected.

The

1st Section of the

Thomp-

3d Article of the

Constitution of South Carolina, in/e?- alia, provides: "The
Judges of the Superior Courts shall at stated times receive a
compensation for their services, which shall neither be
increased or diminished during their continuance in ollice."
By the second Section of the Act of tlie 13th of December.

1817,

and

it

is

provided that the Judges of the Courts of Sessions

Common

Pleas,

and Judges of the Court of Equity,

receive as a compensation for their services the

thousand

five

hundred

dollars each, per

the salary "(j£GOO), heretofore prescribed

sum

annum,
by

shall

of three

in lieu of

Act

law.''

to

increase the salaries of the Governor of this State and other
officers therein

By

mentioned.

Acts of 1817, '40 and

the 4th Section of the Act of 1808, entitled,

for the

better

Equity,

arrangement of the

sitting

'41.

"An

Act

of the Courts of

for the establishment of Courts of Appeals for the
same, and other purposes therein mentioned," a Court of

16
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Appeal, consisting of the Jndges, was established and directed
to sit in Charleston, on the first Monday in January, and the
second Monday in March, in every year, and at Richland Court

House on

the

first

Tuesday

Common Pleas Circuits,
By the 10th Section two
elected,

making

in

next, after the ending of the

every spring and

fall

of the year.

additional Judges were directed to be

the full

Bench of Equity Jndges Jive.

In

conformity with this Judges DeSaussure and Gaillard were
The Bench then consisted of Rutledge, James,
elected.

Thompson, DeSaussure and Gaillard.
In 1824, when the Court of Appeals was

established,

and

the Judges in Equity were by the Act of that year reduced to

two, and were called Chancellors, Chancellors DeSaussure and
Thompson were elected. Chancellor Thompson held his

December, 1828, when he resigned, and retired to
where he lived in the enjoyment
of his family and friends, until, having fulfilled his course, he
office until

his residence at Greenville,

was gathered

to his fathers.
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HENRY WILLIAM DeSAUSSURE.
Would

that

I

could do justice

He was

DeSaussure.

cellor

was born

to

my

venerable friend, Chan-

a native otM^eaufort district,

Pocotaligo, 16th Aui,nist, 1763.

at

and

He was descended

from a noble foreign ancestry; hut he needs no such adventitious aid.
His father, Daniel DeSaussure, an extensive merchant of Beaufort, gave himself and fortune

thought worthy
trie

and

to St.

to

others, after the

Augustine.

member

to the

cause of

men's souls, and was
accompany the Rutledges, Gadsden, Moul-

which

his country, in the time

fall

After the

tried

of Charleston, as prisoners of

war, from 'S3

to

'91,

war

he was a

of the Legislature, and for the two last years Presi-

Here many a son might rest, and claim
Bat Mr. DeSaussure, however
much he gloried, as he ought to have done, in such a father,
needs only to appeal to himself, and his title to a most high
In his
and respectful remembrance will be established.
dent of the Senate.

the glory of such a descent.

seventeenth year he served as a volunteer in the defence of
Charleston,
the city

when

fell,

it

was besieged by

he refused

to

Sir

Henry

Clinton.

After

was sent to the
those chambers of

take protection, and

After two mouths sojourn in
and death, he was exchanged and sent in a cartel to
Philadelphia, where he had the happiness to meet his father,
who had also been exchanged. By the direction of his father,
he entered as a student of Law in the olFice of Mr. Ingersoll.
In 17S4 he was admitted to the Bar of Philadelphia, and on
his return to Charleston, in 1785, he became a member of the
Bar of his own loved and honored State. Here he had to meet
and grapple with such lawyers as the Rutledges, the PinckIf the diamond be polished by
neys, Pringle and others.
constant friction with other diamonds, then indeed did Mr.
DeSaussure have the opportunity of acquiring by his associaIn the
tion that brilliancy which rendered him so illustrious.
spring of '85, he married Miss Ford, of Morristown, New

prison

cruelty

sliips.
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Jersey,

who made

and liomc happy during many

his life

years.

In October, 1789, he

was

elected a

member

of

tlie

conven-

frame the Constitution of this State. He aided in this
What part, however, he bore in it, we do not
great work.
know. It is probable his youth and modesty held him back
from prominently mingling in the labors of such men as the
tion to

Rutledges, Pinckneys, Matthews and Lowndes.

member

In '91 he was a

and bore a

part

in

the

Columbia, from the 3d January

have

in

my

House

of the

possession the

to

first

of Representatives,

organic

session

in

the 19th of February.

I

labors of that

and second volumes of the

laws of South Carolina, from the 3d January, 1791,

to the 21st

December, 1804, with notes in Judge DeSaussure's handIn the margin of the Act for the abolition of the
writing.
rights of primogenitures, &c., he remarks: " Drawn by Edward
Rutledge, signer of the Declaration of Independence and afterwards Governor, in 1799." In the margin of the Act, "to
establish a Court of Equity," he notes: "Drawn by General
Thomas Pinckney." In the margin of the Act, "to amend
the several Acts for establishing and regulating the Circuit
Tliese Acts are
Courts," he remarks: " Drawn by II. W. D."
examples worthy of imitation by our present legislators, who,
if they would hold the pen for their own thoughts, might
sometimes make
It is

their legislation

more

intelligible.

greatly to the credit of Mr. DeSaussure that he advo-

cated every proposition of mercy in
Tories.

If

Marion's counsel,

at

favor of the

Jacksonborough,

deluded

in '82,

had

been followed, and the confiscation Act had never been passed,
many valuable men, mistaken, it is true, in their notions of

duty and loyalty, would have been saved to the State.
In '94, while at the Sweet Springs in Virginia, which he had
visited for relief

threatened his

dered to

from an attack of rheumatism, which had

life,

the office of Director of the

him by President Washington.

terized

Mint was
the

ten-

advice

of

and proceeded to
diligence which always charac-

General Hamilton, he accepted the
Philadelphia, and with that

By

office,

him, soon made himself master of his

duties.

In
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consequence of a wish expressed by President Washington,
he cansed the first coinage of gold, and in six weeks from
the expression of the wish " ho carried to the President
a handful of gold eagles,"
retired

from his laborious

sion of
duties,
It

tlie

and

seems,

On

ollice,

the 1st of

'95,

he

President's satisfaction with the discharge of his
his regret at his retirement.
at'ter

Intendant of the

his return

to

Charleston, in

and when he

city,

left

manner

1795, he

the otfice, received,

he always deserved, the thanks of those

him

November,

bearing with him the expres-

who had

was
what

served with

which he had discharged his duties.
In 1800 he was returned to the Legislature, and there, in ISOl,
for the

in

aided successfully in establishing the South Carolina College.
said to me: "We of the lower country well know that the
power of the State was thenceforward to be in the npper
country, and we desired our future rulers to be edncated men."
If he had never done anything beyond this, which literally
forced education upon the country lying north and west of
Columbia, his memory ought to be loved and cherished by the
thousands who have thus been educated. The South Carolina
College was to his death the object of his care and solicitude.
My first knowledge of the Judge was when a mere College
boy, in 1812, he invited my friends, Whitfield Brooks and
John M. Lee, and myself, to partake of one of his hospitable
From that time forward I had the iionor of knowing
dinners.
and being known by him. From 1817, with one year's
exception, I liave been a member of the Board of Trustees of
the South Carolina College, and never till his retirement from
the Bench, in 1837, do I recollect that he was absent from
any important meeting of the Board.
He retired from the Legislature in 1802, but was again

He

induced, in 1808,

to return.

In the session of that year,

fiir-

tunately for the State, he was elected a Judge of the Court of

Equity: and
existence.

to

him

He was

to

the system

owes

its

shape, /b/v// (tnd

South Carolina what Kent was to New
industry, combined with a thorough

Unwearied
knowledge of law and equity, and a patience which never
tired of hearing, and a politeness which made the merest tyro

York.

CHANCELLORS.

246
feel

he was in the presence of a friend, caused him, as

served to be, the head of

every one

who had

liis

de-

the heart of a man.

decrees, embracing nearly two-fifths of

Ilis

lie

Court, admired and loved by

cases decided in nineteen years,are

monuments

all

the Equity

of which any

be proud.
Such of them as visited the Court
which he dehvered in that Court, will be found
in 3d and 4tli Equity Reports, Harper's Equity Reports, and 1st
and 2d McCord's Chancery Reports. If read, they will satisfy
the most incredulous of Judge DeSaussure's title to be ranked,
I
not only with Kent, but also with Ilardwicke aud Eldon.
would select Bunch vs. Hearst, (3d Equity Reports, 273); the
decision on the demurrer in Prather vs. Prather, (4 Equity
Reports, 33); Butler vs. Haskell, (4 Equity Reports, 651), as
specimens of his exhausting argument, and his clear and

Judge ought

to

of Appeals, or

Many of his unpublished
and which would have been a part of two unj)ublished volumes of his Reports, (which the miserly policy of the
Legislature refused to aid in publishing), would add more to
How much the profession is indebted to him can
his fame.
only be fully appreciated by those who practised before his
four volumes of Equity Rei)orts were given to enlighten, aid
convincing decisions of cases.

decrees,

and guide

us.

In 1817, he and his brethr(?n resigned, to have the bciiefit

of the increased salary.

This enabled the Legislature, by

giving him a higlicr vote than any of the other Judges,

make him
In

to

the President of the Court of Appeals in Equity.

1824, at

the

organization

of

the

separate

Court of

Appeals, instead of being i)laced on that Bench, as he ought
to have been, and as Judge Johnson desired, he was, with

Judge Thompson, elected a Chnncellor, and assigned to
fv\i
this, as he ought to have done, a
Il(^
Circuit duty.
He, however, ])atienlly
great neglect of faithful public duly.
met and encountered tlu; heavy duly, as one of two, instead
of

five,

Circuit Chancellors.

when the Court of Appeals consisted of all the
Judges of both Courts, he took place, as the President of that
Court ff ten, in which a consultation was almost interminaIn 1836,
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and where harmony of views could no more be expected
Then, as always betbre, I had occasion
to admire the dignity, courtesy and patience of tlie venerable
man who sat among us, as the Nestor of a past age, and upon
whom we were soon to look no more.
In December, 1837, he resigned, and Gov. Butler said ot
him, in his message announcing his resignation, with great
beauty and truth: ''lie has worn tiie sword of a soldier,
amidst the perils of the Revolution, and the ermine of a virtuous magistrate in peace. The one was never used but
against the enemies of his country
and the other will
descend from him without spot or blemish." The Legislature responded to this language of the Governor by saying
that they regarded, " with a due estimate of their value, his
(Chancellor DeSaussure's) long, able and faithful services to

ble,

than in a Jury room.

;

the people of South

Carolina, in

the

high judicial station

—

which he has occupied services which not only furnish the
best memorial of his wortli, but an enduring example to those
who are destined to succeed him." They presented to him
the salary for 1S3S.

Chancellor Harper, in a memoir prepared at the request of
the South Carolina Bar Association, thus speaks of

"A
for a

few months
time

to

improve, so as

him:

resignation, his health appeared

after his

to atford

hopes of a

life

prolonged

beyond the ordinary period. These appearances, however,
were but transient; he soon sunk again, uiid continued more
and more to decline, until the 26th of iMarch, 1S39, when he
And, perhaps, no man ever met death under
expired.
circumstances of greater mitigation.
During his long illness,
which happily was not attended with great pain, he was
surrounded by atfectionate relatives, the objects of his own
fondest

attachments.

He

perceived

more

clearly

than in

former times the aftectionate interest with wiiich he inspired
his

numerous

The

friends, and,

business of

life

it

may

be said, the State

with him was done.

He had

at large.

the

happy

consciousness of having discharged faithfully and honestly,
so far as

human

frailty

would permit, his duties to himself,
He saw his numerous children.

to his family, and to society.
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of mature age, established in

life,

with

fair

hopes, or assur-

and usefuhiess, and he knew that he
should transmit to them, and to their children, the inheritance of a name unsullied by any shade of dishonor. He
ances

of prosperity

to

make

his conversation not only entertaining but instructive to

them>

conversed cheerfully with his friends, endeavoring

and spoke of nothing more cheerfully than his own approaching dissolution.
There was no affectation of stoicism; no
undervaluing of life, which his own benignity had taught him
to enjoy; but the religion wiiich he had professed in life
supported him in death, and he looked forward with the
serene hope of a happy immortality. There is no superstition in believing that this auspicious closing of life was
vouchsafed by the peculiar favor of heaven to a good and
virtuous man. "The good man is taken away, and the
merciful man is removed, and the living lay it not to heart."
Yet there have been few men whose death has caused a more
His remains were interred in

general or affectionate regret.

the family burial ground at Columbia."

The

leading traits of the character of Chancellor DeSauswere the sense of duty, and benevolence. The former
Avas most conspicuous to general observation, in the discharge
sure,

of his

His devotion

official duties.

His object was not

untiring.

Court, but to get throus;h

investigators.

authority

The

whence

lal)or

light

almost unbounded.
riously to

human
his own

;

and

into

in the prepara-

every quarter and

could be derived, were extensive and

Vet,

comnig so cautiously and labowas the least opinionated of

his conclusions, he

beings.

In exercising appellate jurisdiction,

decisions were in question, he scrutinized

uncommitted on the

more sincerely

when

effectiuilly

which he bestowed

same candor, freedom, and

totally

them was assiduous,

over the business of a

and dispose of it

of his opinions, his research

tion

to

i2;et

purpose, he was the most patient of listeners and

for this

tHe

it,

to

impartiality, as if

subject,

and

I

lie

own

opinion,

he cheerfully acquiesced, and ever

it

was overruled by

after, in

stood

believe no one

rejoiced in the correction of his errors.

retaining his

when

them with

good

faith,

Even
others,

followed

249
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and maintained the authority of the decisions from which he
had dissented. Never did he attempt to obtain consideration
for himself, and to depreciate the tribunals, of which he
formed a constituent part, by insinuating their errors, and his
own better judgment. It appears, from a return of the Commissioners in Equity,
of

made

for

another purpose, in 1S30, that

more than two thousand decrees and opinions, made and

delivered in the State, for the preceding twenty years, nearly

one-half were pronounced by Chancellor DeSaussiire.*

* Total numljer of regular Decrees
1S09. to Janiutrii

l"?'29,

in tlie

Circuit Court of

F^(i\\\\y. fro?n

Dur-

Ja/niari/

according to the Commissioners" returns.

Charleston, total TOO of these Chancellor HeSaussure delivered

272

Richland

104

55

Georgetown,

ISO

OG

Colleton,

101

55

Beaufort,

135

Laurens,

120

45
54

Spartanburgh

5'.>

Darlington

G3

Barnwell

31

14

Orangehurgh

42

IG

Edgelield

Ill

42

Abbeville,

1

33

4S

44

12

Pendleton
Greenville

»

.

.3,"

19
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ing the greater portion of this time, there were five Chancel-

and when we
were prepared, we

recollect the care with

lors;

may

which

his opinions

very well say, that more than one-

half the labor of administering

the

Chancery jurisdiction
For twenty-five

within the State, was performed by him.
years he never failed

And

to

attend a circuit at the appointed time.

when

increasing infirmities might well
have excused such omissions, they were exceedingly rare.
During the same time, he never failed to attend, three days
in later years,

alone excepted, in the Court of Appeals.
In Court, he presided with a dignity from which few would
have ventured to derogate, and an urbanity which took from
every one all temptation to do so.
It must have been, indeed,
a rude nature which could have failed in respect to this
venerable magistrate.
Before him, every one was sure of a
patient hearing
and if uncommon merit appeared and more
especially, in the young advocate
it was sure to be distinguished by him. He knew and respected the rights of the
Bar, so important to the freedom and security of the community, and claimed respect for the justice of the State, as
represented by himself

—

;

—

The same industry, the same conscientious sense of duty,
was conspicuous in every office, or business, public, or private,
which he undertook. As I have said, he was careless of
wealth, and rather impaired than improved his circumstances,
while in public office. But he was always careful to be fully
informed of the exact state of his affairs, that he might not
expose himself to embarrassment, and to avoid all risk of
doing injustice

to others.

to satisfy.

It

memorandum

was
of

He

could not have endured

made on him which he was

a pecuniary claim

the business of every
all

to

have

not prepared

morning

to

make

a

matters of duty, business, or civihty

which required his attention during the day, and, in conseHis reading was
quence, none of these were ever neglected.
various and extensive, and it was his habit to note every
passage which was curious or instructive in what he read.
He was habitually and devoutly religious, according to the
faith of his fathers;

though without a shade of the harshness,
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which has been sometimes attributed
He was, indeed, one of those
who made reHgion amiable, by showing that it is not incomseverity, or intolerance,
to that

form of Christianity.

patible with every thing that can grace, or adorn, or cheer
life; and even the thoughtless and the gay, who
would have heard with impatience the admonitions of a

human

dilfercnt

by

sort

of instructor, could

not

fail

be iujpressed

to

his.

whole of

his

he came in contact.

I

His l)enevolence appeared
every one with

whom

in the

demeanor

to

believe that

nothing would have given him more pain, than the thought of
having, in any degree, given pain

to

the feelings of another.

from the original bent of his nature, and the eflcct
But
of confirmed habit, would have been scarcely possible.
he did not merely abstain from giving pain; it was his study

But

this,

and give pleasure.

to oblige

own

conversed, in their

He

raised those with

esteem.

I

whom

he

recollect a distinguished

to have said, "how I envy him
which never fails to promj)t him how
and when to do and say that which is kind and courteous."
He was, in tlie highest sense of the wovA, polite. And it was
no holiday suit, put on for purposes of exhibition in society.
His politeness ran through the whole tenor of his deportin his
ment in the intimate intercourse of his family
address to servants
for it was founded in his nature.
No
shade of any thing coarse could, at any time, be detected in
his conversation or demeanor; lie had the true refinement of
mind, which does not admit the thought of what is debased

gentleman from another State
the presence of mind,

—

—

—

or impure.

He

loved the conversation of the young,

who

found in him not only an instructive, but a most agreeable
severed old
differed in
his

was

when

the contests of political party had
and the intercourse of those who
opinion was distant or interrupted, no friend of

In times,

associate.

friendships,

chilled or estranged for a

bear a good man's enmity.
his

manners, some

criminate

to all;

but

From

moment.

may have supposed
it

was only

He

could not

the universal amenity of

his

his

bearing indis-

intimate friends

who

could estimate the strength, sincerity, and constancy of his
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— warm
— his zeal

attachments
of death

enhance

and unimpaired, even

for their interests, his

their reputation,

and

serious services, or to do

to

moment

the

care to

defend or

his watchfuhiess, either to render

that whicii

should be grateful

to

their feelings.

He

was, indeed,
••

The

The

Iviiulcst

man.

best conditioned and unwearied spirit

In doing courtesies,"

that

has been

it

my

lot to

all

he

the duties of

the 26th

faithfully

who rendered kindness to all with whom
and who did wrong to no one.

March, 1839,

age, he closed his valuable

Henry

his char-

life,

liad intercourse,

On

We may sum up
man who performed

know.

acter in a word, as that of a

in the seventy-sixth year of his

life,

in the

house of his eldest son,

A. DeSaussure, Esq., in the city of Charleston.

To the people of Columbia, the memory of Chancellor
DeSaussure should be especially dear. lie came to that city
His hospitable house
in 1812, as a permanent inhabitant.
was open to every stranger, and to every youth who was
He made society what it
disposed to be good and gveat.
has since been kind, courteous and hospitable. His examEverywhere, but more
ple was the light of morals and piety.
especially at home, he was remarkable for that kindness
which spares all, and for that benevolence which blesses all.
His life was a useful, happy one. His wife, till her death,
in 1822, was the sun of his house, and the light which
His children
encircled his head with the beams of gladness.
were and are worthy of him. What more need I say? The
man whom we all loved, and whom we remember noiv, after
a lapse of twenty years, with tears of sadness, has passed
from earth to brighter and better worlds on high.

—
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THEODORE GAILLARD.
Chancellor Gaillard was descended from

He was

a native

of

St.

the Huguenots.

Stephens' Parisli, was

educated in

England, and was an eminent lawyer. Many of his arguments are to he found in 2d Equity Reports. He was remarkable for " thoughts which breathe and words which burn."
He spoke brictly, but always to the })oint, and made it so clear
that " he who runs might read."
He was a member of the
House of Representatives in '98, '99, ISOO and 1801 and
was the Speaker in the two last years. He then retired from
;

the Legislature, but

House

was again returned as a member of the
1808, and was again elected

of Representatives, in

Speaker.

By

the 4th section of the act of 1808, entitled

'*'an

act for

the better arrangement of the sitting of the Courts of Equity,
for the
for

establishment of Courts of Appeal for the same, and

other purposes therein

mentioned, a Court of Appeals,

was established and directed to
in January and the 2d
Monday in March in every year, and at Richland Court
House on the first Tuesday next after the ending of the
Common Pleas Circuits, in every spring and fall of the year.
By the 10th section, two additional Judges were directed to
be elected, making the full Bench of Equity Judges/ive.
Judges DeSaussure and Gaillard were at this time elected.
The Bench then consisted of Rutledge, James, Thompson,
DeSaussure and Gaillard.
honor of addressing Judge Gaillard, as a
I first had the
consisting of

sit

in

all

the Judges,

Charleston the

Solicitor in

Equity, in

1st

Monday

February, 1815.

His decree

in

my

which I had much at heart, (O'Neall vs.
Cothran Speers and Waters, 4 Equity Reports, 552,) gave me
a most exalted opinion of the Judge.
His decrees, to be
found in 3d and 4th Equity Reports, will speak for themselves.
There are many of his unpublished decrees, which,

favor, in a case

—
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if

they could even yet see the light, would,

give

him a

Equity

1817, the Judges in

In

am

I

persuaded,

higher fame.

still

benefit of the increase of salary, as

resigned to receive the
I

have already stated

result of that election re-arranged the Judges, thus

;

the

— Henry W.

DeSaussure, Thos. Waties, Theodore Gaillard,Waddy Thompson,

and Win.

came

to the

Law

Court.

necessary to

The Court

D. James.

of Equity,

when

I

first

Bar, had a more popular appreciation tlian the
iS20, from

After
state,

it

began

causes which

the abuses, real or imaginary, led to

Appeal Court

Equity, and

in

it

is

not here

December, '24,
the breaking up of the

decrease,

to

and

also of

in

the

Law

Court of

Appeals, then called the Constitutional Court, and the estab-

lishment of the separate Court of Appeals.

Under

that act,

Judge Gaillard was transferred to the Law Court. His long
absence from the law forum had very much impaired his
adaptiveness

to its duties.

In 1S26, he suffered a paralysis;

but notwithstanding his distressed condition, he continued

to

discharge the duties of his station until the spring of '29,

when he

died upon

Carolina's sons,
in her

liis circuit.

who was

in

Thus fell another of South
way worthy to be counted

every

hour of pride as one of her jewels.
an ample sketch of his usefulness from

We copy
"c/^«

Eulogium on

Hon. Theodore Gaillard, one of
Common Pleas, and formerly a

the late

the Judges of the Court of

Chancellor of South Carolina; delivered, agreeably to
appointment, in St. MichaePs Church, May 19, 1829, by
Wm. Lance, of the Charleston Bar.^^

"Our lamented

fellow-citizen, the subject of this obituary

respect, received his nativity in the parish of St. Stephen, in

His ancestry, both paternal and maternal, were
Huguenot origin, and of first and ancient respectability in
Towards the close of the Revolutionary conflict, he
France.
embraced the facilities of a patrimonial independence, to
pursue in England the studies which conduced to his future
He became a polished scholar. He attained a
destinies.
perfect knowledge of the language so universal in Europe,

this District.

of
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with a familiarity, elegance and purity nearly

vernacular. Passing from the accomi)lishments of the classics

and the

polite

Common Law

academy, he approached the

literature of the

in her very oracular temple, the

Inns of Court

London. Ilis velocity of genius and superior rate talents
soon rttse above the difliculties of that arduous study, which,
(to use the emphatic words of Edmund Burke) is one of the
first and noblest of human sciences
a science which does
more to quicken and invigorate the understanding, than all

in

'

;

the other kinds of learning put together; but

except in persons very happily born,
the

mind

tionably

exactly in the
'

same

degree, a combination of force

is

not apt,

to liberalize

He was unques-

displayed, in a

remarkable

and enlargement of capacity

with rapidity and brilliance of conception.
soon

it

open and

proportion.'

He

so happily born.'

to

extended from the centre

to

His mental vision

the circumference of the

to revolve in.
No contractedness of thought, no
narrowness of scheme, no limited or confined view of the
professional instruction he was acquiring, could discover an

orb he was

inlet

an intellect at once so
he studied, not merely as
of money-getting, but as the

their sordid influence, into

for

Law

elevated and so far sighted.

and a medium
and invincible dispenser under heaven of equal
justice and equal rights to his fellow creatures.
From her
libraries and volumes, his pre-conceived sentiments and sagacious comprehension readily amassed the knowledge which
a livelihood

magical

justified

him

in foreseeing

which enabled him soon
secure

an

easy

Before returning

passage
to the

success and eminence.
to
to

The power

master the great elements, could
the practice

of his profession.

land of his birth,

to engage in the
added to his literary and professional acquirements the improvement of travel in an
European tour. He was one of the very few of those who
have in our region ascended the seat of justice, who enjoyed
such an advantage. Not that the survey of countries, nations
and manners foreign to our own, of necessity widens the
range of the mental faculties. But if there is already an

active scenes of the world, he

expanse of

intellect,

enriched with the lore of learning, a keen
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and observing discernment and an

human

nature,

much

intuitive

vakiable information

may

insight into

be gathered

by scanning our species in various cHmates, under multiform
governments and diversified religions. Its influence though
not distinctively marked from the other qualities of great
talents, yet mingles with them in pervading the spacious
field of usefulness to the public. At the period of Mr. Gaillard's
arrival in Carolina, her Bar could boast of some of the first
and greatest lawyers in the United States. This being matter
of history,

It

was a

May

outshone.

our

need but

I

catalogue.

rounds them
is

!

your recollection

whose

to tlie

efll'ulgence

splendid

cannot be

luminaries through all times of
an equal light on the system which sur-

congenial

liberty, reflect

profession,

refer

constellation

To

be bright

among such

as then

no equivocal stamp of sterling

adorned the

celebrity.

To

be

prominent among brilliant orators, erudite jurists, finished
scholars and accomplished gentlemen, is an insurance of
posthumous fame, which can never be weakened or endangered, while history

is

disinterested but in

transmitting the

and men take a concern in what has past, as well as in
As a practitioner
the present, and in that which is to come.
at the Bar, he was unsurpassed in uprightness, in judicious

truth,

cause of his clients

zeal, in ability in the

•,

many of whom,

still

have heard speak of him with raptures
In the conduct of business, the felicity of his
of satisfaction.
genius arrived at its substance, while many were toiling
through its forms. He went through it with the energy,
spared

to

our society,

I

He
alacrity and patience appropriate to the occasion.
employed no indiscriminate machinery. In the most imjjortant case, there was no parade,or hurry, none of that grovelling
pomp, which is sometimes supplied as a substitute for real
capacity, or resorted to as a
for

employment.

In

all

show

of occupation, or a stratagem

matters of his professional avocation,

there appeared ease and regularity, without the tedious particulars of

mere method.

He

lightened on the strong holds and

vantage ground' of his cause, while some by slow degrees
were wading through intricate and unimportant minutia).

*

Though he

studiously regarded the technical apparel of the
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law when interwoven with the essential merits of a case, he
disdained the wiles and nets which to the shadow of wisdom'
only are serviceable as instrnmcnts. lie carried his aim npon
its intrinsic worth. If he lost it, the client was always content
that jnstice was done him by his Counsel, thongh he might
murmur at what he conceived its denial by the occupier of
its seat.
The widow and the orj)han always lonnd in him
the warm tViend and gratuitous advocate.
His lively cast of
temperament and aliability of manners relieved the weariness wbich must sometimes overcome the most industrious
'

vocation

of a

whose

responsibilities are so

numerous and

His pleasantry rendered the business, eitlicr of the
Court or the otiice, easy to himself and agreeable to others.

weighty.

There was no assumption, or

To

him.

and

atfectation, or simulation

his associates at the Bar, he

explicit

— neither

about

was unreserved, candid

cold nor rei)ulsive, nor yet too compli-

He urged witli fearless perseverance the views presented
to his own judgment, without passing the boundaries of
complaisance.
He estimated the dignity of his post too
ant.

highly

to

admit an identity of the Counsel with the party he
He scorned advantage, though he insisted on

represented.
right.

He

considered

himself not the instrument, but the

protector of a litigant.

"An

intellect so

active, well-stored

manding and comprehensive, was
in

one department.

order.

They

His

and vigorous,

so

com-

not permitted to continue

political talents

were of the highest

particularly attracted the admiration of the State

of l&OO, which brought the Repubwas a crisis more than any other since
the overthrow of a foreign monarchy, pregnant with the tate
of substantial liberty and popular rights. To borrow the words
at the signal revolution

licans into power.

It

greatest of modern orators on a dilferent
was a time for a man to act in. We had powerful
enemies; but we had faithful and determined friends and a
glorious cause.
We had a great battle to fight, but we had
the means of fighting.
We did fight that day, and conquered.'
That conflict, my friends, was not the every day struggle of

of one

of the

occasion,

'

It

17
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mere competitors

for

It
was not a contest waged
men, not the common rivalship for

office.

chiefly for the selection of

personal popularity disconnected from the comparative quali-

and claims of the candidates, too often a conclusion,'
employ an expression of Dr. Johnson) in which nothing
The most virtuous patriots and consummate
is concluded.'
statesmen were arrayed in the contending ranks. It was a
fications

'

'

(to

mighty warfare

for principles involving the

very

'

breath of

was a crusade against
measures, a policy and a conduct which, (however righteous
of the national

life'

constitution.

It

the motives of their projectors) the people of the United States
felt

unsuitcd

to their

of the Republic.

genius, and a violence to the safe-guards

The

victory

then achieved,

(if I

may

be

allowed the expression) 'saved alive the soul' of the govern-

ment.

'

I

speak with the freedom of history, and

I

hope

without offence.'
" It

was

at this

triumph that the constituents of his native

parish a second time selected our deceased friend their representative in

the Legislature.

His election as Speaker of the

House, proclaimed the voice of Carolina for Mr. Jeflerson;
and he was appointed an elector of that illustrious ornament
of the age, whose name and fame are as imperishable as the
spark of liberty
cans.

The

is

inextinguishable in the

bosom

of Ameri-

presiding officer of a legislative body at a season

must necessarily possess great
and order in their deliberations.
No ordinary degree of judgment and tact is then requisite to
enforce and regulate the employment of the time dedicated to
of such political eflervescence,
talents to preserve dignity

the

public

business.

It

may

safely

be asserted that in so

no one could have excelled him. He was
never taken by surprise at the parliamentary questions arising
so suddenly in debate, frequently proceeding from warmth,

arduous a

station,

and made the test of relative strength, and too often handled
were the Parthian arrows, as the last expedient of those
who are retreating under defeat. He resolved them without
hesitation, and with reasons so lucid that all assented to the
as

conclusion, with a conscious impartiality so evident to both
sides of the

House, that an appeal

to

themselves seemed
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In such scenes

and elements

he shewed a genius,
'

"As an

orator,

whether

at the

|io|iiil;ires

rebus

\'iiu-eiit(Mii stre|)itu> et nattini

;ig-eiulis.'

forum, in the Senate, or in a

among the most eloquent.
was both persuasive and overwhelming. His style was
perspicuous, easy, forcible and glowing, far removed from
popular assembly, his rank was
lie

effeminacy or redundance, or the slightest seemingness

of

was decorated by the suitable ornaments of a
most finished education, and exhibited a fine and classical
taste,
acquirements which must always command a superiority.
It was
fervid, without extravagance, florid without
inflation, chaste and elegant without conceit or aflfectation.
His language, where the occasion required it, (and an exquisite judgment could not mistake wiien it occurred) could rise
to the loftiest elevation of eloquence
it was always striking
and pointed, never below the dignity of the most fastidious
preparation.

It

—

;

or refined understanding.

It

—

could flow in a majestic stream,

and like the Pactolus roll golden particles in its current.
There was in it, too, a peculiar conciseness, energy and
terseness seldom united M'ith so much grace.
There was no
timidity or weakness of expression
no ambiguity or obscurity of phrase, no masking of the real purpose of the discourse
by vague terms. His ideas seemed as rapidly communicated

—

to his hearers, as

tion.

they passed over his

They escaped from

own

creative imagina-

his lips clothed in the

garment

exactly fitted to them, illustrating the philosophical remark of

Le style est I'homme meme.' The light, and fire,
and vehement enthusiasm of his mind, were transfused to
the sentence wliich was the instantaneous conductor of his
Buff'on,

thoughts

'

to the intelligence of his

audience.

"In argument and debate he was powerful. He had a
penetration which could fathom the abysses and trace the
most intricate windings of the human heart. No recesses or
mazes were undiscoverable by his sagacity. The labyrinth
of craft and artifice was as passable to his scrutiny as the

—
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He saw

Straight road of plain dealing.

himself, and could iUnniinate

and open
truth lie was

genius,

it

He was
when

He

his

for others

wa}^ distinctly

by the torch of

his

by the clue of his acute perception.

'

Quite

it

fi

In

and Idokcd
deeds of men."

irreat oljserver,

lliroiip-li ilie

capable too of rousing and captivating the passions,

eternal justice cried aloud for

vengeance on her insult.
sensil)ilities and tender

could then seize the citadels of the

and gain the trophy of pathetic
This was strikingly exemplified in a very memorable
case, the arraigning of the murderer of a relative.
On this
occasion, so awful and impressive,he poured forth the tremensusceptibilities of our nature,

ardor.

dous invective and overpowering philippic of Cicero against
and Verres, and the all-subduing denunciation of
Anthony over the dead body of Caesar. Every feeling of
abhorrence at the atrocious enormity of the crime, was excited
Catiline

in

the breasts of the crowded audience,

suffused

in

tears

for

whose eyes were

untimely and violent

the

fate of the

assassinated friend of the orator; and the perpetrator of the

deed paid the

of his

forfeit

life,

exacted by the laws of earth

and heaven, and claimed by the anguish of an agonized
family, and by an offended country, through the feeling and
splendid appeal of the accuser, who vindicated their wrongs
and avenged the ghost of his slaughtered kinsman.
" It was not only in the style, reasoning and solid strength
of his speeches,

tliat

he evidenced an inexhaustible treasure of

endowments as an orator. There was
melody and harmonious compass of voice, a distinctness of
elocution, an ardent animation of manner, which enchained
the fixed attention of his hearers, to the end of a discourse
His
always limited in its range by a happy condenseness.
whole delivery delighted them, enlivened the arena of public
and forensic business, and carried the conviction that he
natural and acipiired

a

argued in the fairness of reasoning, aloof from the ensnaring
or

entangling subtleties of a recondite and abstruse

logic.

His oratory was a happy specimen of what Cicero admired
as

uniting the

valuable

attributes

of a

public

speaker
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Eloqiiens

is,

qui in foro, causisque civilibus,

probet, ut deleetet,

lit

flectat.

Probare necessitatis

Nam

siiavitatis: tlectere virtora\

was

It

was

—

dicet,

ita

est

:

{JJrut.

ad Brut.

S. 21.)

not in his extemporaneous sjieeches alone that

As

distiiignislied.

a

writer,

many who are
now the honor

well

I

iiresent) delivered

iiere

lie

compositions were an

his

One

admirable model of imitation.

iit

delectare,

ex oiiuiibiis ad

id iiuuiii

obtiiiendas caiisas potest pliiriinuni.'
"
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remember,

by him where

of appearing before yon.

orator appointed at the formation of the

was

lie

'7(3

do
have

(as
I

tlie first

Association.

On

the anniversary of the national Constitution, he jironounced a

encomium on

finished

august framers, and a most lumin-

its

ous commentary on the

happy

land, and

blessings

would secure

it

to

our

sanctuary which wcnild be opened

the

to

and oppressed of all nations and climes, under
wonderful, and I iiope indestructible, edifice of Republi-

the persecuted
this

can government.
"

He possessed, too,

which,

and

playful

and

in a

transcendent degree that rare talent

like the poet's, is a gift of

toils

sportive, elastic

nature

and

— genuine

of business, ditTusing cheerfulness

but never outstepping dignity.

without violating courtesy.

It

It

and

it,

was

hours

social

charm,

exhibited a mirthful irony,
sting, too, when
moment never escaped his
bitter.

When

a formidable

weapon

His sarcasm could be poignant and

the occasion called tor

It

the

conveyed the

deserved, and the aptness of the
sagacity.

wit.

recreative, in

was

ridicule

In Ids satire, there mingled sometimes the
and instructive vivacity of Horace, at others the
Perliaps no faculty
serious and terrible severity of Juvenal.
of the mind requires more wariness and prudence in its just
and wholesome exercise, and none so frequently confounded
in his hands.

sprightly

with

its

spurious substitutes.

Risibility

by the humour of burlesque and
proper

diversion of a

can easily be excited

drollery, but

farcical afterpiece.

The

rudeness or flippant conceit, mistakes as a sign of

what

is its

best

punishment, unretaliating

"After a service of several years

which hedeclineiJ a

this

is

the

pretence of
its

triumph

silence.

in the Legislature,

(during

re-election to the chair, iVom the })rinciple
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he professed that such honors should be partaken of
tion

by

others) he retired to

more

tranquil scenes.

in rota-

But

in the

which resulted in the elevation of Mr. Madison to the Presidency, and the continuance of the Republican system of administration, he was induced to add the
weight of his abilities, political popularity and influence, to
He was returned a member of the
the cause of his party.
contest of i,soS,

House fVom

the Parish of Christ Church.

His able discharge

remembrance
was again conferred on him under circtimstances highly flattering and complirnental.
" It was during this session that the Court of Appeals in
Equity was established, a tribunal which greatly meliorated
It was a reformation introthe condition of our judicature.
duced and supported by the most enlightened of the profession.
The acknowledged talents, erudition and experience
of the oiUcer who presided over the Ilouse, identified him at
once with the institution they had created. He was invested
In this
with the ermine by an unanimity seldom jiaralleled.
of the duties of Speaker
of

The

all.

was

fresh in the

still

station

office, so vitally

important

to

the great interests of property

and the domestic and business relations of society at large,
his unclouded intelligence, quick-sighted acumen, and solid
strength of judgment, applied with readiness and singular
aptitude the doctrines of Chancery to the cases which called
Of these doctrines his knowledge was
for his adjudication.
His decrees
extensive, profound and eminently practical.
were pronounced with a prouiptness and decision equally
reminded from precipitancy or unnecessary delay. They were
the exact type of his ideas, clear and easily intelligible to all.
They were encumbered by no superfluous reference to authorities, no pedantry of the science, (of which for the occasion
he conceived himself the expositor and the minister,) no
useless elaboration in arriving at a conclusion.

mind had thoroughly
jurisj)rudence
felicitous

was
Sf)irit

to

by which he was

memory

to

be govenujd.

could array instantly

follow, while

His analyzing

investigated the original sources of our

thi^

his nice discrimination

and reason of the

e{piitable

and

A most

printed guides he

developed the

legal codes

he was

—

6
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dispensing.
to

No

Chancellor snbniitted with more deferenco

points already decided, though

No

rence.
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one was more zealous

they met not his concurin preserving invidlate the

though the bold independence
of his penetrating mind would discern, and

great land-marks ol'the system,

and activity
would fearlessly assert, when reiiuisite, the inapplicability of
some antifjue principles to our uni)aralleled institutions. What
was said of Lord Thurlow by an admirer, may be repeated of
him, I never found that he meant to brealc through the rule.
No man criticised more upon rules laid down by other Judges,
but no man was more rigid in observing them, when he could
once deduce them.' 3i/ T'csei/, 527.
" Judge Gaillard, tlKTUgii anxiously desirous of sustaining
the boundaries between the tribunals of law and equity,
'

wished to assimilate as far as is practicable in wise discretion,
and to amalgamate in the administration of justice, the nature
of each with the other. His view might be somewhat similar

what Lord Eldon declared of two objects of his admi]-aChief Justice De Grey said, he never liked eijuity so
well as when it was like law.
The day before I heard Lord
JMansheld say, he never liked law so well as when it was like
to

tion

—

•'

—

remarkable sayings, (he added) of those two great
men, which made a strong im))ression on my nienjory.'
Ve-s\ 259.
There was a very general accjuiescence in or con-

equity;

—

When

firmation of his decrees.
his judicial

colleagues,

naiy pains.

His lights

public property.

he diflered with the Bench of

was then he took more than ordiand learning became then j)eculiarly
it

They were

})Ut forth to

be examin(>d by

not for disj)lay or elfectjbut from an imperative sense

t)f

all,

indis-

whiidi would withhold nothing from the
Bar and the community. His ambition was to
satisfy himself that his judgment was supported by principle
and precedent; and when precedent failed, the exuberance
of his intellect was never bewildered in reaching the point
where justice should prevail. A Judge who should commence
with,
Having had doubts u})on tliis will for twenty years,'
would, (however extraordinary his attainments) in our country,

pensable

duty,

suitors, the

—

'

be soon transterred

to

the chair of a professorship, as better
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adapted

to his

lucubrations than the business for which

Laws

and Courts are designed.

"The

by the amenity of his manners,
and wise exercise of his official power, the disposition to accommodate where there was no sacrifice of what
he deemed not nnder his control, by the safety and correctness
of his decrees, and a judicious despatch of business without
haste or impatience, was fully manifested by a re-election of
our lamented friend as complimentary as his first, when the
Chancellors resigned to receive a compensation more equivasatisfaction atibrded

the resolute

lent to their labors

—a

testimonial certainly not

of doubtful

character.
" In

1824j a

new arrangement
Whether

of the Circuit

and Appeal

is an improvement on the preceding models, (one of them coeval with
our Constitution, another existing for sixteen years,) must be

Courts was

left to

a

test

organized.

of the

same duration,

tliis

if

innovation

a triumvirate

before superseded by other experiments.

At

is

not long

this period of the

and division of judicial labors, the duties of the Law
the number of Chanallotted to Judge Gaillard,
being reduced to two, and they and the Law Judges

partition

—

Bench were
cellors

rendered subordinate

to

the appellate.

Tlic versatility of his

genius, the variety of his information, and the speediness with

which he could recover the recolh^'tion of former, and grasp
the extension and accumulation of any knowledge, soon
It
rendered his novel situation light and familiar to him.
furnished too, a wider and more apposite scope for his popular,
delightful and commanding elocpuMice, than the fabric of the
Cliancery scarcely ever presents.

His charges

to

the Jury

comprised so succinct a compendium of the circumstances
and proofs, that the various capacitii s of our citizens embraced, without fatigue, the compass of the case.
so divested

it

His abstract

of the extran(!ous and irrelevant, that their good

sense could review the coiir(Mitrated weiglit of the testin)ony
with the ease their memory could retain the incidents of an
In conducting their attention to the
narrative.
law whicli was alisolutely to control them, he was distinct,
coufidiMit and energetic, avoiding authoritative dictation, but

impressive
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maintaining the prerogative of

office

bestowed by the popular

He knew and

sovereignty for the pnbUc good.
in the feelings of the people of this

participated

country too well not

to

be

would firmly and conscientiously enforce
the only omnipotence under
the dominion of their laws
heaven which they acknowledge.
"As a magistrate, no one was actuated by a more strict and
During the sixteen
accurate sense of his duties to the public.
that thev

certain

—

years he served as a Chancellor, an excellent constitution,

with uninterrupted health, enabled liim
post,

and vigilant and unwearied

He knew

tions.

in v\-hich the

zeal,

must

of

it

tlie

to

be constant

discharge of

its

at his

func-

rational allowances for the difficulties

counsel and clients, witii

all their

and
But he

diligence

times be embarrassed in their progress.

indulgence the extreme of either lenity or

rigor.

business could be done with efficiency, (the mere

show

avoided

When

at

well

in the

in his

he detested,) his co-operation and unrelaxing attention

would accelerate its march. In a judicial administration
approaching a quarter of a century, (but one year less than
Sir ^latthew Hale's,) his good fortune would have been
singular indeed, had he escaped the insinuations and murmur-

which
was exposed, and which all,

ings of unjust discontent, of jealousy or of envy, to
that

celebrated English Judge

whose pre-eminence eclipses inferior but aspiring intellects,
must in the general course of events expect to follow their
superiority.
The sturdy independence of Lord Coke, and the
intiexible integrity of Clarendon, could not

avert the stroke

aimed by the vindictiveness and malignity of enemies. The
resentment of subordinate minds, or narrow hearts, can never
be extinguished or api^eased.
satiated,

It

can only be silenced,

if

not

by the removal or the downfall of the colossus which

daily casts a

On such

shadow on

the diminutiveness of their statues.

occasions, pusillanimity

sciousness

of

wrong and

the

is

propelled

dread

of

its

by both conobject.

Such

examples verify the remark of the Roman historian who held
the key to the human heart, that ill-will towards an individual is but the necessary consequence of having injured
him. A really ereat man should, however, treat the calumnies
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iibb

and scandals of the assailants of

his public character

defaniers of the purity of his motives,

and the

with the disdainful

contempt uttered by Mr. Burke for those who attempted to
discredit him with his constituents at Bristol
'The highest

—

such clamorous birds is winged in an inferior region
of the atmosphere.
We hear them, and we look upon them,
just as you do, gentlemen, when you, enjoying your serene air
flight of

on your

mud

down upon

lofty rocks, look

off your river,

"In reference

to

when
the

it is

more

the gulls that skim the

exhausted of

its tide.'

active pursuits of

life,

and the

frequent recurrence of occasions which call forth the strong

and sometimes the violent emotions of the mind, as to passing
scenes, perhaps Judge Gaillard's predominant passion was a
deep, intense and ardent interest in the political fortunes and
concerns of his country.
profession,

From

and on the Bench,

those of high rank in the

in this

hemisphere,

naturally look for this propension of the mind.

tutions being reared on the foundation of freedom
rights, those
spirit of

vanguard

who from youth have imbibed

in daily

our laws and constitutions, appear as
in

descrying

their

transgressions,

aberrations from their injunctions.

They

we almost

All our insti-

and equal
study the

were the
and detecting
it

habitually

become

guardians of the rights of their lellow-citizens, sentinels over

movements of those in power, antagonists of encroachment, champions of a constitutional and wise administration,

the

and suppressors of factious and indiscriminate opposition.
To be the head of a party at any time is, in general, a testimonial of some talent, or some signal service. But to be a
leader in the times which brought him on the political stage,
is

an inconfrovertible proof of

immortal

author of the

intellectual

Decline and

supremacy.

Fail

of the

The

Roman

Empire, who as a niL'mber of Parliament studied men as in
his unbounded scholarship he studied languages and books,
records from his personal observation, Mr. Fox's 'argumentative vehemence, who, in the conduct of a party, approved
himself e(|ual to the conduct of an empire.''
"In the political sentiments and acts of our deceased friend,
there were always discernablc decision and consistency.
He

CHANCELLORS,

was

a great advocate of the reform of oiir representation in the

and of the extension
which has given our citizens eqnal
Legislature,

of the elective franchise,

He was

them.

ambition.

office, or for his

and equal partiwhich arc to govern

privileges

cipation in the enactment of the laws

own
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a politician, not for the gratification of his

He never swerved from
own aggrandizement. He

uniformity

tation of influential admirers during the late

resided at Columbia,) to represent

them

to

declined the

in

gain

solici-

war, (while he

Congress; as also

two apjiointments (of District Judge) from the General Government.
He was satisfied with the judicial honor which his
native State had bestowed on him, though nature seemed to
have destined him for a statesman.
" I have spoken chiefly of his public course.
Eut in private
life he possessed an alliance of qualities which endeared him
to his friends, and of virtues which will render his memory
sacred where the awful calamity of his loss is most severely
and heavily felt. He was benevolent and kind to the poor,
compassionate and charitably indulgent to the infirmities oi
our nature. Added to all, he was a religious man.
In his
Christian faith he was sincere and impregnable.
I do know
that he was a devoted and profound student of divinity.
An
immense portion of his very generally extensive reading, was
of the

highest standard theological works.

He

studied the

inspired volumes for himself, but sought with an unabating

avidity for the opinions and expositions of learned divines,

on the doctrines and mysteries of revealed religion.

Though

and institutions of Protestant
Episco[)alians was decided and unmoved, he was too pious
a man and too enlightened a citizen, not to hold in reverence
all other persuasions and sects.
Neither bigotry nor polemical
controversy mingled with his own belief or his attachment to
He claimed only
the forms of worship which he preferred.
for his own conscience and his own church, the inalienable
has
liberties which our glorious and happy constitution
guaranteed to all who worship God in spirit and in truth
his

preference of

He

thought with the ancient Christians of Constantinople.

'Our bodies are

tlie

Cffisar's,

faith

but our souls belong only

to

God.'
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"That his devotion in the advancement of religion was
and his pietj^ ardent and practical, ever witness for

fervent,

'

The

him' two conspicnous monnnients.

establishment of

the fund for promoting the independence of the Episcopate,

and enabling the incumbent
attention the general

The

of his intense solicitude.

Episcopal service

for

to

supervise with

erection

undivided

was an object
holy mansion

interests of the Diocese,

of a

our State, was projected

at the Capital of

and achieved by his unremitting exertions. Philanthropy
and industry, indeed, marked his steps towards every work
in whose completion his foresight augured benefit and prosperity to the public.
"

Within the

to visit

three years of his

last

him with grievous

life, it

pleased

affliction, whicii for

Heaven

a time deprived

His sufierings were great, but he

the State of his services.

and fortitude of philosophy'
and with the patient and humble submission of the pious,
who look to 'things which must be hereafter.' As soon as
his physical frame could gratify the aspirations of his mind,
his irrepressible sense of duty rose paramount to every terres-

bore them

trial

with the serenity

He undertook

consideration.

requisite in the

act of his higii office,

He

was

the

trial

thouglit the accused innocent

charge conduced

above bodily

tlie

remote journeyings

The

last

of a citizen for his

life.

performance of judicial functions.

to

debility,

and

injured.

His eloquent

His robust mind rose
and the blaze of his genius flamed

his

ac(juittal.

But

radiant and resplendent like the light of the setting sun.

the infirmity of his system could not long sustain the weight
or support the active operations of so })owerful an intellect.

This was too observable to
Bar who were around him.

and gentlemen of the
and tenderness,
the unerring indication of magnanimity, they endeavored to
Their urgent
arrest even his further thouglit of business.
He
advice could not prevail over his own view of his duty.
but
proceeded on his journey to tiie adjoining district,
nature was exhausted, and his mortal career was drawing to
tiie

friends

With

a kindnt;ss

—

a close.
"

Convinced that

his

end was approaching, he looked

to

it

as

—

—
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With

a termination of his woes.

tlie

2G9

undaunted Roman he

thought
'Of all the
It seems to

I
yet have heard.
most strange that men should tear;
Seeing that ileath, a necessary end,

Will
It

to

had no
the

ine

come— ^\ile^

it

will come.'

terrors for him.

of

best

messenger.
It

woiuIpi-s that

It

had been

his

was

powers.

He iiad done
He met it

his relief that

his earthly duties

as

welcoming

a

he had finished his course.

his hope, that like his venerable brother,

(that

amiable and exemplary statesman, so long the popular President of the national Senate,) he should terminate his life
while

in tlie actual

realized,

service of his country.

That hope was

and
•

lie f^ave his honors to the

Ilis

world again

blessed part to heaven, and slept

in

peace.'

"
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WILLIAM HARPER.
Chancellor Harper,

my

colleague and friend, was born 17th

His Aither was a minister of the Methodist
church, and came to America with Coke, Atterbury and
With the latter, he came to Charleston in 1791, and
Brazier.

January, 1790.

preaclied in Trinity church.

He was

afterwards in charge of

the Methodist church in this city, and lived in the old par-

sonage.
to

it,

I

have heard the Judge say,

that a person riding

up

with a chesnut limb as a switch, on dismounting, siuck

It grew and became a large chesnut tree,
it into the ground.
which once stood, and perhaps still stands, in the yard. Mr.
Harper married, as his second wife, Mrs. McCall, and removed
He had two
to Enoree, Newberry district, where he died.
sons by his first wife, William and Wesley. The latter graduated in the second class of the College, and died soon after.
William graduated in the third class, (1808.) His graduation
was, I presume, deferred from the necessity he was under of

teaching

to

provide for his collegiate course.

When

he grad-

uated, instead of an oration, he recited a })oem, which received
hic^h

commendation from

that

competent judge, Mr. James

L. Petigru, in his oration delivered on the semi-centennial
anniversary of the South Carolina College, Dec. 4th, 1855.

Chancellor Harperstudied medicine fora time in Charleston,

and afterwards read law in the oltice of Col. John Joel Cliappell. He was admitted to the Bar in 18 13, and was the partner
After Colonel Chappell was elected
of his legal instructor.
He
to Congress, Mr. Harper had the entire field to himself.

was however,

little

known

friends, until his great

beyon<l his immediate circle of
arguments on the Circuit Court and in

the Court of Appeals in Equity, in the case of Butler vs.
Haskell, (4 Equity Reports, 051,) gave him favor and success.
\n the
tells us in his memoir of Judge DeSaussure:
humblest obscurity, 1 was distinguished by his countenance,
encouraged by his kindness, instructed by his advice." Thus
aided and more than all sustained by his own great abilities,
he moved steadily on to greater and still greater usefulness.

He

^^
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In 1813, (December,) he, with
a

member

John Caldwell, was

elected

of the Board of Trustees of the South Carolina

John jNIurphy, afterwards Governor Murphy, was

College.

the
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first

graduate

who

ever sat at that Board.

honor and

Thcxj next

Mr.
Harper was elected a member of the Legislature from Richland.
At that period, the separate Court of Appeals was
brought forward for the first time for the consideration of the
House of Itepresentatives. I). E. Huger, Benj. C. Yancey,
Wm. D. Martin, and Harper, were all in favor of it. Chancellor Harper made, in support of it, the strongest argument
of all.
I was opposed to it, and so continued till
1824, when
I yielded my opposition under a conviction, which has remained ever since unchanged, that it was the best and surest
received that great

means

\w

distinction.

1816,

of administering justice in the last resort.

Mr. Plarper had married the daughter of David Coulter,
Esq., an excellent wife, who blessed in's life, and watched
over with nnceasing care the decline, which many years
wards carried him from her, his family, and country
better world.

He

1818.

He removed

office uutil

to

and

fulfilled

the poverty of his compensation forced

in

a

he was

the onerous duties of that

After the death of his father-in-law,

South Carolina,

to

Missouri in

there soon rose to eminent distinction;

elected Chancellor,

resign.

with Mr. Coulter

after-

lie

him

to

returned

to

1823; and in December of that year was

He first filled that office, which was
by merely an appropriation for the same. Previous
to it, Messrs. Nott and McCord, and Mr. McCord alone, had
published four volumes of Reports, under a contract with Mr.
Faust, the State printer.
Mr, Harper published a single volelected State Reporter.

created

nme

of

Law

Reports, beginning in

ing with November, 1824.

He

November

and endvolume
which he often
'23,

also published a small

of Equity Reports, embracing the

same

period,

declared contained only a single case which ought

to

be re-

During the period he filled the office of
Reporter, (1824,) he argued with his friend, J. L. Petigru, then
Attorney General, the great case of Stoney vs. McNeil.
His
argument in reply to Colonel Hunt, who was on the other

garded as authority.
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was regarded

side,

Bar.

volume

of Reports.

by the

a most masterly one

be found at pages

will

It

166, 7, 8,

After this, in 1S26, he

Beiicli

170,

9,

1,

and

of his

was appointed by

Governor Manning, in the recess of the Legislature, Senator
in Congress, pro tern., in the place of John Gaillard, whose
lamented death vacated the place which he had long filled,
Mr.
so much to his own honor and the glory of the State.
Harper accepted the appointment, and very satisfactorily discharged the duties. He had no purpose of becoming a candidate for the office

when he

accepted the appointment.

accordingly did not ofter at the succeeding session,

He
when

the Senate, from which the
Hayne, in 1822, had excluded
him. In the fall of 1827, I presume, Mr. Harper removed to
He was reCharleston, where he practiced successfully.
turned by the Parishes of St. Philips and St. Michaels to the

Judge Smith was replaced

in

election of General Robert Y.

House

On

of Representatives in 1828.

the House, he

was

the organization of

and continued

elected Speaker,

in the dis-

charge of the duties of that great office, until at the same
session, upon the resignation of Chancellor Thompson, he

was

elected as Chancellor

accepted the

olfice,

with his family

His decrees,

to

his

place.
its

He

duties,

immediately
and removed

Columbia.

(or the

was Chancellor,

in

and entered on

—

—

two years in which he
was placed on the Appeal Bench,

period of time

before he

They are remarkable for the care,
and just judgment with which they were prepared and
Out of the many deserving notice, I select Blake
decided.
are in Bailey's Ecjuity.
ability

I'.s.

Jones, (Bailey's Equity, 142;)

McDowal

zw.

McDowal &

examples worthy of his fame.
In 1830, Chancellor Harper and the writer were placed on tlie
Appeal Bench. My commission as a Law Judge was a few days
older than his as Chanrellor, and it so happened that I reThese gave me posiceived a ^c\v more votes than he did.
Black,

(ibid. 324;)

sition as

years

as

second in the Appeal Bench, although he was three
No Judges ever encountered a
senior in age.

my

heavier portion of duty than then
the Court of Appeals the

first

fell to

our

Monday

lot.

We

entered

of December, 1530,
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and with short

Monday

intervals of rest were

Our

of July.
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employed

until the

first

session in the city of Charleston

was

for ten successive weeks.
It

only necessary that

is

Bailey, from page

to 5 10,

1

I

and

shonld
to

])oint

attention to 2d

Bailey's Eijnity, from page

14S to 510, tor the evidences of the lahoiir porfoi'med hy
Johnson, Harper and O'Xeall dnring that time.
In 1S32, (\o\ember,) he was a member of the convention
which nnhified the tarilf He met with the same body in

March, 1S33,

to

the ordinance of Nullification.

rescind

It

This measure was adopted on the
motion of Judge Harper. In the committee-room, wIkmi the
Force

nullified the

Bill.

motion was made, General McDutlie gave a practical illustrasuch an ordinance, by simply saying:
"I should like to see you nullify the army provisions of that
tion of the inutility of

bill."

giance,

This ordinance also contained the definition of allewhich protracted the rage of party till December, 1S3,5_

In the discharge of a public duty at Washington, in con-

nection with Professor Dew, Judge Harper was absent the
most of March and April, whib^ the Court of Appeals sat in
In 1835, (December.)

Charleston.

abolished, and

Conrt of Appeals was

Harper were elected

In the discharge of the duties devolving ujjon

Chancellors.

him, and

tlie

Judges Johnson and

in the difierent

systems or alterations which were

ruder
him leave of absence till

adopted, he faithfully porf:)rmed his duties,

the Act

of December, 1842, giving

the

of

May,

was

1843, Chancellor Harper visited Europe.

the source of great pleasure to him,

travels

On

was exceedingly

and the narration of

his

interesting.

the IGth of October, 1847, he closed his useful

had long been seriously

first

His tour

and

life.

He

though long
expected, carried mourning all over the State; for he was personally loved by all who knew him.
His talents were of the
first

order.

blies; but

He was
to

atfiieU'd,

heard with delight

be pro[)erly

the consultation room.

appreciated

His

and he had a wonder(\il

facility

in

deliberate assem-

in

had

memory was

vexed question arising out of
IS

his death,

to

l)e

heard in

stored with

cases

applying them.

The

Bell's will

was heard before
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Harper delivered the opinion of the majority

the ten Judges.
in the case

Henry & Talbird

Equity, 535,) a reference
of his powers.

His

which

to

r^.
it

Archer, (appendix

to Bailey's

will be a sufiicient illustration

memory
I

alike at

was, beyond all dou])t, the most extraordinary
have ever witnessed. Poetry, law and literature, were
his fingers' ends.
This might be accounted for, per-

But an

haps, on account of the value of the recollections.

instance occurred in Charleston beyond anything of which
believed the

human mind

to

be capable.

I

Sitting at the break-

with Judge Johnson and himself, I read from the
morning's paper a paragraph containing a jumble of absurdi-

fast table

ties

without connection.

Broad

street, in

After breakfast, as

we were walking

the rear of our President, Judge Johnson, he

can repeat tliat which you read at breakfast;
I
and he did, not omitting a word.
Judge Harper, in Court, was as remarkable for patient hear-

said to me,

ing as ever Chief Justice Marshall was.

"Though
yet

I

I

am

He

said to

satisfied in favor of the party

liad rather

about

hear him; he may, in endeavoring

me once:
speak,

to
to

support

show me where he is wrong."
He was one of the kindest of men, and had the least
He loved his
of which human nature is susceptible.
his side of the case,

and friends with unciiangeable

As

a

member

vanity

family

affection.

of the Episcopal Church, he died in the

full

hope wliich can exclaim: "0 death! where
grave! where is thy victory?"
thy sting?
He thus finished his course; and I would say, in conclu-

fruition of that
is

sion, if the testimony of his surviving colleague, in a Court

which did more labor than ever was demanded from any
other, 1)6 of any value, lie merited everything which love or
friendship could award.
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DAVID JOHNSON.
Chancellor Johnson (ns

which

I

apjiend)

October, 1782.

taken

from an autobiography
Louisa County, Virginia, 3d

learn

I

was born

in

In this particular of his nativity,

in the notice

taken of

him

—

in

my

I

was mis-

reply to the I5ar in

In 1799, he comJudge Nott, then an
eminent lawyer, living and practising iii Union District. In
Deceml)er, 1803, he was called to the Bar, and entered into
partnership with his friend and legal instructor, and settled at
Union Court Ilonse. In 1810, he was elected to the House
of Representatives of this State, and in December, 1817, the
On resigning this office, in
Solicitor of the Middle Circuit.
December, 1815, he was elected an Associate Judge.
In
December, 1817, to obtain the increase of salary which the
Act of that session provided for, he, with most of the other
Judges resigned, and was re-elected by a very large vote. In
1825, he was placed upon the A))peal Bench, although he
preferred much that his senior and more experienced friend
Chancellor DeSaussure, should have l)een elected. At the
resignation of Judge Colcock, in December, 1830, he became
the President of the Court of Appeals, and so continued until
the breaking up of that Court in December, 1835 he was then
elected a Judge of the Court of Equity.
Upon the resignation
of Chancellor DeSaussure, he became President of the Court
of Appeals in Equity and Court of Errors.*
la December,

Charleston, January,

menced

1S55

S

Rich.

12.

the study of law, with the late

;

*In the Hotse of Representatives, Dec.

.'ith. ]'^I5.

The General Assembly of So\]th Carolina receive thi; resignation of the Hon.
Chancellor David Jolin>on with deep and unall'ected feeling. His long jniblic
service
his great ability and learning, added to his high moral dignity and worth,

—

to advance the prosperity and character of the State: and it is
with the highest gratillcation that the General Assembly express the estimate
in which he is held.
Be it. tlierefore,

have contributed

Eesulued, That u))on the retirement of the Honorable Chancellor David .Johnson
from the Judiciary of South Carolina, he carries with him the unfeigned regard,
respect and admiration of the whole State, as well for his distinguished public

services as for his great ability and learning, and elevated dignity and moral worth.
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1846, he was unanimously elected Governor and
After the expiration of that

in-Chief.

office,

CommanderDecember,

in

That the General Assembly, impressed with these views and feelings^
hope that the en|oynient of tlie
leisure of his age may be commensurate with the success which has uuil'ornily
"Resolved,

tender to the Honorable Chaneelior their best

crowned the

labors of his

that

it

life.

House do agree

Re.wlred, That the

Ordered

to the resolution.

be sent to the .Senate.

In the Senate, Dec
Kesulverl. That the Senate do concur in tlie resolutions.
Ordered that the resolutions be returned to the House.
In

The

Special

.Toint

the House

Committee,

to

oi-

Repkesentatives, Dec,

whom were

As

far as the

19th, 1"^1S.

rel'crrcd th(^ acccunils of the

made progress

K.xecntive, beg leave to report that they have

of their duty regarding the

11, 184G.

the performance

in

and military contingent fund proper.

civil

accounts have been presented, vouchers

same have been

lor the

duly presented, examined, and found correct.

The venerable Governor having
aUliclion, has recently
not, iherefnrc,

had the benelil

ol"

therefore,

recommend

to

])ast

under great bodily
'ommittee have

The

illness.

(

a personal conference with him.

Iiider these circumstances, llicy

Governor further time

months

suflered for

been confined by serious

deem

it

due

to truth

and ju>tice.

arrange and exhibit his accounts,

to

allow the

Committee,

^niii

the adoption of the following resolutions:

Thai lime until the next session of the Legislature be extended
the late Governor, to examine and receive his accounts.
Resolved, That the House do agree to the Report.
Ordered that it be sent to the Senate for i^oncurrence.
T. \V. GLOVi:il, C. 11. li.
;y order.
Kesolved,

to

I

the Senate. Dec.

I.\

Resolved, That the Senate

Ordered

that
li

it

<lo

concur

be returned to the

in the

House of

l?ar

ISIS.

lieprcscntati ves.

WM

y o rd e r.

]5etween the time of his going to the

I'.'tii,

Report.

and

.

M A IIT

I •; .

1

\

.

C. S.

his election to ihe Legislattire (the

I do not recollect) he was appointed by the Jjegislature, and without
knowledge, Commissioner in Ivpiity and Ordinary for Marion )istricl. both

precise time
his

I

odicc- involving the exercise of

iiii|)iijtant

judicial jjowers

interfered with his professional pursuits, he resigned

two

;

but linding

them Imth

at

i

liat

they

the end of

years.

On

Ihe exi)iratiuii of his

manner

oliicc!

as (.loveriuu-, resolutions, highly complimentary

which he had discharged

its duties, were introduced and
unanimously adopted in the ll(>u>e of Ilepresentatives. The distinguished
member of the Bar (then, and for many years before, a member of the House,) in
advocating them, remarked, amollg^l other things, that they wer(; well merited;
"for," said he, "we have tried him in all sorts of harness In the oihces of
Solicitor, .ludge of the Law Courts, ClKincellor, .Indgeofthe .Appeal Court,
President of the Court of lOrrors, and in the IJxecutive Chair, and he works
well every where."

of the

in

:
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IS tS, he lived in retirement,

and closed

the 7th January, 18.55, at his

S[)artanbnrg District.

I

Ins excellent

residence, Limestone

life

in his life;

and

it

looks

one continued testimony of love and affection borne

him by

on

Spring.'?,

have thns sketched rapidly, and

without pause, the principal incidents
like
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the people of the State for thirty-eight years,

and

to

it is

beyond all doulit true, that he possessed the respect, confidence
and love of the ])eople, in an eminent desiree. Yet, like many
of his triends, a cloud of unpopularity was now and tlien
wafted over the sunny skies of his day.'^.
Chancellor Johnson
married early in life Barbara Herndon, of Newberry district,
and much of his success in life he attributed to her energy of
character.

Judge Johnson's description
than any which

could give.

I

of his

He

own powers

is

better

had, he says, but

"little

fancy or poetry in his composition, nor did he cultivate the

As an advocate he had no ]iretensions to eloquence,
any thing like declamation. His success
at the Bar and his reputation as a Judge were based on a
well-founded knowledge of the principles of law, and a sound
discretionary judgment in their application, ivith the honest
graces.

and

rarely attempted

jnirpose of attaining the truth J^

True, most true:

believe no Judge, not even Sir

I

Hale, ever followed

Matthew

honesty and truth," more implicitly than

''

did David Johnson.
In the herculean
to 1S35,

Court of Ap])eals
I

in

of the Appeal

Bench, from 1S24
At the six week's term of the
Charleston, Januar\% 1833, where he and

lal)ors

he did his part

fully.

That
which he encountered

alone held the Court, he delivered forty-one opinioiLs.

may

serve as a specimen of the labor

and performed.

He says, of his style of writing, that it was generally "plain
and perspicuous, having no affectation of ornament, and
unobscured by metaphysical or subtle distinctions." This is
abo true, as every one will say, who will read his opinions,
scattered

through the

Law and

Equity Reports, from

Constitutional Reports by Mill to 2d Strobhart's Equity.
will

1st
1

say more, they will find that they are also characterized
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by clearness of perception,

argnment, and

irresistible

an

unsurpassed style of judicial cloquoice.

memory

from

select

I

The
The

State

vs.

Hunt,

State vs. the

— Lawrence

2 Hill,

Bank

226;

rs.

Means

Beaubine,
I'.y.

623;

2 Bail.

Brickie, 2 Hill, 657

of South Carolina,

1

;

Speer Appendix,

537; and if the reader has not a more perverted judgment
than I believe any lawyer of the present day has, 1 should be
willing to trust to his opinion as to the merit of my deceased
friend

and brother,

as a Judge.

His autobiography, written when he was 70,
he was six
of

life

feet three

tells

us "that

inches in height, and that in the meridian

he had a well formed, vigorous, muscular frame.

his earlier

he frequently

life,

entered into

the chase,

In

and

indulged in athletic exercises with much zest. In his old age,
he became more corpulent." " The frosts of seventy winters,"
he says, "has silvered overlooks that were black, and dimmed

brown

the once dark

standing

This

is

many

eye, but the heart

is still

young, notwith-

bodily atllictions."

what most of you,

my

readers,

v/ill

recognize as a

description of the good, great, unpretending, child-like

man,

—

who was your Judge and Governor your friend and my
To his
friend, and the friend of all who deserved friendship.
memory and over his remains stands, in the grave-yard at
Union, a monument bearing his likeness and memorial of his
useful

life.

It will

stand for ages

— but

at

last

it

will

decay

and perish, and still, like Coke and Hale, the name of David
Johnson will live in the records of our jurisprudence; and if
fame can so be, I would say, cslo jjcrpclua.''^
''•

Au

roBioduAPiiv OF Davip Johnson.

David Joiiiison, Ex-Governor of South Carolina, was born
Louisa county, Virginia, on the 3d of October, 17S2
His father, the late Rev. Chrislophcr Johnson, and his mother
Elizabeth, the daughter of Capl. James Dabncy, were natives
in

of the
grated
ter

same county.
to

In

South Carolina

disliict.

school-drill,

The
was

in

son

17.S9,

with their family, they emi-

ai.d s(ntled

on Broad

having gone through

179G placed

at

a

grammar

river, in

the

Ches-

old field

school in York
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the Rev. Dr. Joseph Alexander, of the

church, being

at its

head.

Preshyterian

This school was founded by Dr.

Alexander a tew years after the Revolutionary war.
At the time spoken ol', it was one of the only two grannnar
schools in

all

of the ujiper portion of the

Alnia Mater of

many

of the distinguisjied

The course was mainly confined

day.

and the onl}young men of the

State,

to

Latin and

the

Greek languages, geography and moral i)hilosophy.
Having passed through this course, Mr. Johnson received
instructions in mathematics and practical surveying from a
])rivate tutor; and here, on account of the distance and expense of the su[>erior scats of learning,

his early education

closed.

In 179,9, he

commenced

the study of

Law

in the

olllce

of

Judge Abraham Nott, then a practising attorney distinguished for his f)rofessioual learning and great moral exIn December, 1S03, young Johnson having just
celleiu;e.
the late

attained

Bar

the twenty-first

and invited by

;

liis

year of his age, was called

to

the

y/v'c/a/and preceptor, entered into part-

Law, and immediately
December, ISOo,) settled at Union Court House. This
partnershi|) continued about four years, and was dissolved by
consent, on Judge Nott's removal to Columbia.
The business which was by this means left in tlie hands of
nership with him in the practice of the

after

jNIr.

(

Johnson was considerable, and

future success in

In ISIO,

at^ter

laid the

foundation of his

life.

only a few week's canvass, conducted

temper between personal friends, (and by a very

in

good

flattering

to the House of Representatives of the
At the end of the term tor which he was
chosen, (December, ISll,) lie was elected by the Legislature
On resignSolicitor of the Law Circuit in which he resided.
ing this office in December, ISlo, he was elected Judge of the
The State ConstituCourts of Common Pleas. and Sessions.
tion provides that the salary of a Judge shall not be increased
and at the
or diminished during his continuance in office
time of Mr. Johnson's appointment, it was limited to £G00,
(about 82,571,) but in December, 1S17, the Legislature in-

vote.)

he was elected

State Legislature.

;
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creased

it

to ,?3,500.

This could only apply

to

those subse-

quently elected, and Johnson and most of the other Judges
resigned

their places

The Bar

tion.

and became candidates

feeling

that

the

tield

for a

Avas fairly

new

elec-

open

for

became
candidates; but all the old Judges, Johnson amongst them,
were re-elected by handsome majorities.
competition, several of the most distinguished of them

In 1S24, the Legislature provided by law for the organization of a separate Court of Appeals, (to consist of three

having

y?;?r//

Law and
four

appellate jurisdiction in

Equity Circuits.

Chancellors and

six

The

Law

all cases,)

Judges

from both the

judiciary then consisted of

Judges, and

it

was obvious

that the Legislature looked to these ranks for supplying Judges

new Court. The impression seemed to be that this
would be best filled by taking two Judges from the
Law Court and one Chancellor.
Mr. Johnson, the youngest man on either Bench, entered
into this view. He would willingly (as he assured his friends,)
have declined all pretensions that he might have had in favor
of the late venerable Chancellor DeSaussure, whose industry,
learning and great moral worth, had placed him at the head
of the Chancery Bench, but his friends advised that no one,
and no member of the Bench especially, ought to oppose any

to

the

Court

obstruction to such selection as the Legislature might tliink

—

and he acquiesced.
to make
There were then, as there have been frequently in South
Carolina and other States, strong prejudices against the Chan-

proper

cery system.
Tliese,

system

it is

itself,

believed, arise out of something inherent in the

but a portion of them inevitably attach to those

who administer it. The consequence in this case was, that
Judge Nott, before spoken of, the late Judges Colcock and
Johnson, all of the Law Bench, were elected. Judge Nott
died in 1830, and John Belton O'Neall, now at tlie head of
Judge
the Law Court of Aj^peals, Avas elected in his place.
Colcock resigned in 1S32, and (he late Chancellor Harper
succeeded him.
In 1832, a Convention

of the State passed an ordinance
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certain Acts of Congress,

collection of import dnties

;

providing

and the Legislature,

for the

at their session

the Deceniher following, passed an Act to carry the ordinance into effect.
By this all ollicers, civil and military, were required to take
a new oath of ollice in certain circumstances, and in case of
in

refusal or neglect, their

offices

were declared vacant.

Two

cases, arising out of the refusal of military otficcrs to take the

oath,

came

before the C'ourt of Appeals,

which then consisted

presiding Judge, O'Neall and Ilarjjer,

of Johnson, the

The

Act was adjudged unconstitutional and void. Johnson and
O'Neall concurring. Harper dissenting.
Upon the announcement of this judgment, public denunciations of the majority of the Court broke forth like a tornado

from the

press,

from the public assembly and from private
Judges %vere placed under a kind of popular

coteries, until the

ban.

This,

it is

believed,

was

the leading cause

which

led to

the abolition of the separate Court of Appeals in 1S35.

On

it became necessary to reand Equity Courts, and provide for a
new Court of Appeals. At this time a better feeling prevailed, one at least more consonant with the liberal, highminded spirit of South Carolina. Johnson and Harper were,
by a vote of the Legislature, transferred to the Equity Bench,
and O'Neall to the Law Bench and the Chancellors and

the abolition of that Court,

organize both the

Law

;

Law

Judges assembled, were

from both the

Law and

to constitute

Etpiity Courts.

a Court of Appeals

The

Court of Appeals

underwent other modifications but it is sulficient for the occasion to remark that Johnson, as the senior
Judge, presided in the department to which he belonged,
whether in Law or Equity, as long as he remained on the
Bench.
In December, 1S47, he resigned his office as Judge, and was
elected Governor without opposition.
The manner in which he discharged the duties of that
office has been very generally approved.
He was active and
zealous in fitting out the volunteers for the Mexican war, and
assumed the responsibility of defraying the expenses out of

subsequently

;

—
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the public treasury, which was subsequently approved by the
Legislature.

On

entertained

some

with good
himself

to

pardoning power he
which were carried out
Although a lawyer, he would not allow

the

subject

peculiar

effect.

of the

notions,

judge of the guilt or innocence of one convicted

of crime, nor did he listen

representations in the form of

to

petitions, but regarded the verdict of the

ment of
did

Jury and

the Court as conclusive of the fact

he ever allow himself

question

to

sentence of the Court, where, as

meanors,

it is

discretionary.

He

is

tlie

judg-

and the law; nor

the propriety of the

very

common

in

misde-

dcjjarted from these rules in

one instance only, and that under peculiar circumstances.
The recom.mendation of the Jury, or the advice of the presiding Judge, were promptly responded to, and a pardon fol-

want of sympathy with
whose
client had been convicted of murder, and who came to the
Governor's office armed with a formidable array of ])etitions,
was met by a friend on his return, who enquired if he had
succeeded in obtaining a pardon. His answer was " No
but I have seen a Governor who can say no to an a])plication
There was

lowed of course.

the frailties of humanity.

for a

pardon with a tear

The

yet no

A

distinguished lawyer

in his eye."

and FederJohnson came into pub-

great controversy between Republicanism

alism had passed

off'

before Governor

and from that time until the doctrine of Nullification
was broached, there were indeed no political parties in the

lic life;

State.

The

cordially

doctrines of the Republican scliool, in whicli he

concurred, were almost universally received as or-

known, gave rise in
and intolerant party
strifes that ever agitated any State.
He was then the presiding Judge of the Court of Appeals; and although prudence
might have suggested the propriety of his standing aloof from
was impending, and that
it, the belief that a great revolution
his duties as a citizen were not wholly merged in tlR).se of a
Judge, lie entered the ranks ol" the Union party and l)attled
The results are known, Nullificaagainst the new doctrine.
tion triunij)lied, and he shared fully in the odium which
thodox.

Those of

South Carolina

to

Nullificati(Mi,

it

one of the most

is

well

bitter

2S3
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In the violence of party strife he

to his party.

many

was

most loved and valued
hut on a reconciliation between the parties
personal friends
in which he was an active agent, the most bitter and uncompromising were the first to do him justice.
In his tarewoll message to the Legislature in December,
1S4S, lie avowed his intention to go into retirement to spend
necessarily separated from

of his

;

the remainder of the days allotted

him in seeking the consowas ah\e, to promote the

lations of religion, and, as far as he

kind in the circle
But he had not then foreseen that the State which had fostered him with a mutual care,
and which he so much loved and honored, was so soon to be
involved in another party strife. Secession, in 1S50, had raised
welfare and improve the condition of his
into

which

his lot

might be

cast.

head, and was stalking over the land with giant strides.
Conceding the right of Secession, but knowing, as every one
else did, that South Carolina would not be sustained by any
sister State, and believing that an Act of Secession on her
part alone would be ruinous to her interest, and i)robably
alienate the other Southern States from her, he opposed himits

self

openly and fearlessly

popular assemblies.

It

is

to

it

in several

speeches

scarcely necessary to

overwhelming majority of the

made

to

add that an

State

have come

little

fancy or poetry in his

to this

con-

clusion.

Governor Johnson had but

composition, nor had he cultivated the graces.
cate, therefore,

attempted

he had no pretensions

any thing

like

to

declamation.

As an advo-

eloquence, and rarely

His success

at the

Bar, and his reputation as a Judge, were based on a well

founded knowledge of the general principles of law, and a
sound discretionary judgment in their application with the
honest purpose of attaining the truth. His style of writing
is generally plain and perspicuous, having no affectation of
ornament, and uni)bserved by metaphysical or subtle distinctions.

In stature Governor Johnson was six feet three inches in

and in the meridian of life had a well formed, vigorous,
muscular frame. In his earlier life, he iVequently entered

height,
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the chase, and induloed in other athletic exercises with

much
The

zest.

frosts

In his old age he had
of seventy

become more

corpulent.

winters had silvered over locks that

were black, and dimmed the once dark brown eye, but his
was still young, notwithstanding many bodily afflictions.

heart
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a])proacli

I

much

J.

2S5

CALDWELL.
of this Chancellor with very

the brief sketcli

which

a parent would undertake
announce the death of a child. James J. Caldwell was a
native of Newberry district, and began the preparation of his
life for virtue and usefulness under my care, when I taught in
the Newberry Academy, in 1S13.
He was born the 13th of
January, 1799. His father, Daniel Caldwell, was of that race
of Scotch-Irish Presbyterians whose love of liberty and learning was shown in their own country, and in the land of their
adoption.
He and his wife both died in the great ei)idemic
with which Newberry was visited in December, 1S15, January
and February, 1816. Tliey left a family of five very young
and interesting cliildren, of whom James J. was the oldest,
and the only male.

the

feelings with

to

After

Mount

I

ceased

to teach, in

care of Mr. Elisha

He

the

summer

Bethel Academy, in Newberry

Hammond

went to
and under the

of 1813, he

district,

finished his academical course.

entered the Juni(M- Class of the South Carolina College in

December, 1815. and graduated in December^ 1817, in the
class of which Fishburne and Baynard received the first and
second lienors, and in which are found the illustrious names
of McWillie, Butler and Glover.
He received a distinction in
that class, which placed him on a footing with those whom I
have last named.

my cilice and studied law
school for the year 1819 in the
at Edgefield, and returning tVoni Edgefield in the fall

After his graduation, he entered

under

my

Academy

care.

H(; taught

or winter of 1819, iinished his legal course,
to the
ries,

Bar

in the spring of 1821.

the oldest daughter of

been his guardian.
piness as
spares

falls to

He

and was admitted

married

Nancy McMorEsq., who had

James McMorries,

Together they experienced as

much

the usual lot of mortals, until death,

neither great nor small, severed the

tie.

hap-

which
Alone he
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Struggled on with his profession, and after
in establishing

himself firmly

at

some time succeeded

Newberry.

was elected a member of the House of Repreand continued a member until December, 1835,
when he was elected Solicitor.
Here it ought to be remarked that, although Mr. Caldwell
never was a member of any temperance organization, he uniformly refused to treat the people when lie was a candidate.
His success at the polls showed that a virtuous man s election
never need depend upon corrupting voters loitli intoxicating
In 1833 he was elected by the Legislature Brigadier
drink.
General of the 10th Brigade of South Carolina Militia. In
December, '35, he was elected Solicitor, and the harrassing
duties of that office he ably pcrtormed until December, 1S4G,
when he was elected a Chancellor, in the place of Chancellor
Johnson, who was then elected Governor. The duties of this
office, heavy as they usually are, he materially increased, by
his anxious desire to have his cases and decrees accurate in
In 1830, he

sentatives,

every particular.

He removed

to Columbia some years before he was elected
and resided in the immediate neighborhood of
His health was feeble from the
tlie city when he was elected.
time he grew up to man's estate, and from the period o( liis
election as Chancellor, it was manifest to me that he was overtasking himself, and undermining health and life in the pur-

a Chancellor,

suit of

eminence.

In .lanuary,

1850,

Soutlicrn Circuit, in

he would do
life

would pay

it,

and

I

strenuously opposed his riding the

the following month.
I

plainly told

him

saw, however,

the penalty; but he thought diUy

and accordingly began, but was obliged
at

I

that

to

I

thought his

demanded

abandon the

it,

Circuit

Barnwell.

On

March, 1S50, while at home, the intellifell
upon my ears, with as startling an
of thunder on a clear day!
He died in
eflfect as a peal
Thus perished, in the full tide of
the 52d year of his age.
If his health had equalled his industry, he
success, my pupil.
the

11th of

gence of his death

CHANCELLORS,

287

would have increased, year by year, in favor and usefnlnoss.
Chancellor Caldwell was remarkable for his morality, excess of no kind ever had a place with him.
lie was a kind
hnsband, an atiectionate parent and gentle master.
Like General Jackson, he stood by his friends, and they by
him.
He was fond of encouraging and developing youthful
talent.
But sometimes he struck a rock expecting a spark, and
was answered by darkness. From his olRce in Columbia
proceeded many young lawyers, instructed and prepared by
him. He was a good lawyer; and if he had lived, he would
have rivalled, if not excelled, some of his able brethren in
Equity. But three years afforded little opportunity to establish
the character of a Chancellor.
In Court, he was patient and
kind, and all who had business when he presided went away
pleased.
I

own

take leave of

him

here,

by saying

to

South Carolina,

as well as his loved mother,
••

Day

I'V (-lay ilo

thy great ones go

But thy genius expires
^Vilen

As

it

down

to the

not. but soars like tiie

rises, pa\-ilioned in liglit,

ghirious as thongh but that

grave;

morn,

Irom the wave.

moment

"twere born."

my
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GEORGE W. UARGAN.
This gentleman, the son of Timothy Dargan, Esq., was born
His father was a very intelligent and
He was for
excellent man, a member of the Baptist Church.
third of April, 1802.

many years a member of the House of Representatives,
and was in that body in 1S14, when General Williams was
When inquired of whether the
nominated as Governor.
General would accept the office, he replied, that he had no
doubt, if asked, he would say, that he would not have the
office; but if elected without an inquiry, he would accept:
"For," said he, "he has never refused to serve in any capacity
very

in

which

may

the

people

demanded

Chancellor Dargan received
the neighborhood
college by

of

liis

services."

A

rule,

we

add, that he himself always observed.

Edward

Languages

the usual school education in

wheie he was born, and was prepared

for

Park, the son of Dr. Thos. Park, Professor

in the

South Carolina College, at the academy
His teacher, (Edward Park,)

near Darlington Court House.

was

a well educated

became

man, and afterwards

distin-

His training gave his pupil the foundation of a
knowledge, upon which he afterwards so successfully

guished.
literary

established his reputation.

Chancellor Dargan entered the sophomore class of the
South Carolina College in December, ISIS, and graduated
In liis class were many young
with distinction in 1821.

men

(jf uri'at

promise,

who

siihseiiuenlly realized early expec-

and en)inence. Among
Rev. liasil Manly, Dr.
Maxiniilian Eaborde, Draylon Nance, Esq., John P. Zimtations in their lives of usefulness

them

I

iccogiii/.e

merman,
Soon

the

names of

the

ljS(p

after

he received his degrees of A.

13,

he

commenced

the study of the law at Society Hill, with Josiah J. Evans,
Esq., then the sole and a leading lawyer on tlie northern,

now

the southern, circuit.

He was

admitted

to

the

Bar

in
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1S23, and settled at Darlington Court House, entering at once

upon

a large

and lucrative

practice.

In 1826, he was elected Commissioner in Equity tor the

Cheraw Equity District, composed of Darlington, JNIarlborough
and Chesterfield: in that office, he was distinguished for his
accurate Reports, and the legal learning and judgment which
he displayed. His Report in the case of Gee vs. Hicks, Rich5, was, I know, an exceedingly able one:
some of which were overruled by that wise and
good Chancellor, DeSaussure, were sustained by the Court of
Appeals. It was that Report which, I think, Colonel Gregg

ardson's Equity, Case

his positions,

asked the Court of Appeals

to preserve.

of the Court, and perhaps

enough of

to indicate its excellence.

He

1841,

when he

and

in

in the records

held that otiice until December,
to the

1846 he was re-elected.

Senate of South Caro-

In this body he was

distinguished by his ability and devotion

was

It is

appears in the Report

resigned.

In October, 1842, he was elected
lina,

it

elected a Chancellor, in

much
He

to his duties.

1847, to supply the place of

Chancellor Harper.

He was struck by apoplexy on Saturday night, the 14th of
October, 1858, and after lingering for eight months, he closed
his useful

life,

at

the residence of his mother-in-law, Mrs.

Quigly, in the City of Columbia, on

Sunday

night, 13tli June,

1859.

He and

Dargan, Esq., were partners
from 1837 to his election as Chan-

his brother, Julius A.

in the practice of the law,
cellor.

His

first

wife

was Mary

Wilson, of Darlington.

A. Wilson, the daughter of

They were married

Samuel

21st December,

1826. His amiable and excellent lady died 4th March, 1843.
She was the mother of seven children, all of whom are
dead except two AdelaE., now the wife of Dr. William A.
Player, and Georgiana Henrietta: this child, though not

—

yet fifteen years of age, during the long

her father, devoted herself

unwearying kindness.

him with

What

sented than such attention
19

to

to

and painful

illness of

sleepless attention

and

greater loveliness can be pre-

a dying parent?
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His second wife was Elizabeth M. Wilson, the relict of the
She was the daughter of Major Joshua
Pliyer, of Fairfield, and of his second wife, (now Mrs. Quigly.)

Rev. John Wilson.

This interesting lady still survives: they were married 15th
December, 1S46. She was the mother of four children by
him: only two now survive, William Phyer and Edwin
Julius.

Having known Chancellor Dargan, both as a lawyer and
He
I can speak of him from my own knowledge.
was a good lawyer, fully capable to understand and manage
a Judge,

the most intricate cases.
rhetorician: he spoke,

ment was

it

His powers were not those of the
is

true, tiuently

sion entered into his speeches.

and

well, but argu-

Neither fancy nor pas-

his greatest characteristic.

He had

not that soul-stirring

eloquence which could hold an audience spell-bound. Yet his
sound sense, truthfulness and honesty, made all who heard

him

with confiding attention.

listen

was patientand attentive.
and understood his cases; and when a Judge is thus
possessed of the facts and law, he must decide correctly. A

On

He

the Bench, Chancellor Dargan

Vieard

great fault in decisions

When

the Bar.

is

in not

this is the case

understanding fully a case at
it

requires months, nay, even

Chancellor Eldon's

years, of doubt, to reach a conclusion.

Judge was in doubting once and doubting on,
until time was wasted, and the parties' means expended,
while he was preparing an elaborate judgment. This was,

great fault as a

however, not Chancellor Dargan's fault: he wrote, perhaps,
his cases than was necessary, yet he generally

more about
attained

an early conclusion, and delivered his judgment

within a reasonable time.

Without
opinions,

4

I

Eipiity

reasoning.

referring specifically to his
refer to his dissenting

many

Reports, 430, as illustrative of his
In that case

I

well-reasoned

opinion in Buist

vs.

Dawes,

acumen and

and so did a
was not insensible to

ditfered with him,

majority of the Court of Errors; yet

I

the merits of his dissent.

Though
tunities of

not in the

same

Court, yet

I

had frequent opporI can say with

forming an opinion of him; and

CIIAXCELLORS.
truth that

he

he was an ornamoiU

entitled

is

"//e wa.s a just

In

all

to

have

it

to tlic
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we stand by

said, as

his

the relations of

life

— wlicther

— he

father, a master, or a

neighbor

reproach.

The law

was kindness

was never
His

life

tiiat

as a citizen, a son, a

husband, a

of his nature

His house was open

his reach.

tomb,

Ju(/<:;c.'-

to

hospitality,

was without
to

ail

and

within

his heart

and benevolence.
"mercy and good fruits." He

closed to the appeals of charity

was, indeed,

full

of

—

was cut down in his prime still he had i-endered his name
immortal; and has descended to an early tomb, leaving to
his wife and children the best of all inheritances, a name
covered with the praises of his fellow men.

The
mates,

may

following

speak

which

is

the lamentation of one of his gifted class-

when he had
1

just witnessed

the close of his

forth a better exposition of his character

life;

it

than any

can give:

He had

all the learning wliich is demanded by his high
and a most eminent legal gentleman has declared
that in a particular department of legal lore
without a
knowledge of which no man can be a lawyer he had perhaps
no superior. His fame is established; but I must call attention to a particular feature which is impressively presented
by a distinguished member of the Bar of Charleston. I mean

"

position;

—

—

that gentleness, that urbanity, that goodness of heart, that for-

getfulness of persons,
solicitor all the respect

which would secure to the humblest
and attention v/hich were extended to

1 am here reminded
what Lord Campbell says of Lord Eldon: 'Nor was his
graciousness reserved only for his family, friends and favorites; it was with him an habitual benevolence, extending to
There was no fawning
all who came in contact with him.
upon royal and noble persons, no ostentation of condescension to private men: lie talked as frankly and as courteously

the most distinguished of the profession.

of

with a tenant, a clerk, a servant, or a stranger, according
their respective relations with

to

him, as with a prince of the

blood; preserving always a demeanor which was free alike
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from affectation and assumption, and in which natural dignity
was tempered with unfailing good humor.'
"His mind was marked by great vigor and acuteness. His
intellectual sight was clear, and there was no confusion of the
Everyobjects which appeared within the field of vision.
His propositions were
and enforced with a perspicuity which never
allowed misconception of his end and purpose. His understanding was analytical and argumentative, and when engaged in its highest exertions, there was a logical coherence,
which might well be compared to solid masonry. With this
vigor he united a rich fancy, and a lively taste for the aesthetic
and tiie imaginative. But they were nicely balanced, and the
brilliant and enchanting pictures which so frequently played
like sun-beams before him, never seduced him from the
If there be any in
severer exactions of reason and reflection.
whose bosoms such a fact would awaken distrust, let me remind them that Eldon, Brown, Johnson, our own Webster,
Harper, and thousands of the master-spirits of earth, drank
freely at the fountain of poetry and fancy, and that a most
eminent writer of our times has made the question, whether
Homer or Newton had the most brilliant imagination. I may
say of him what is said of a great English Chancellor, that he
is not free from tinsel, but is characterized by sterling vigor
of thought, richness of imagery, and felicity of diction; that
in his readings he did not confine himself to legal and antiquarian lore, but throughout life was a devourer of romances,
and in this way sharpened his appetite for judicial labors.
His papers are marked by a style in which is combined great
vigor, with neatness and elegance; and I could point to some
of his decrees, in which the suitors were of the highest social
position, where there is displayed a moral eloquence which
reflects the greatest honor upon the Judiciary of the State.
"As rich as were the intellectual endowments of Chancellor
Dargan, it is with still more pleasure and higher admiration
Never have I known a
that I contemplate his moral nature.
more beautiful character. In love of truth and justice, in
thing was distinct and well defined.
lucidly stated,
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and kindness of

spirit,

duty, and disregard of consequences

when

charity towards others, in amiability

courage

in

do

to

liis

purpose,

set ujton his higli
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I

iiave never seen a higher

model.

" He was remarkable for his personal independence; but
however much he might differ from others, all felt that he
acted upon conviction, and that his whole conduct in life was
regulated by princii)le.
He was ever in the search of truth
and right, and always ready to make any sacrifice, however
great, for their attainment.
A gentleman of position, when
speaking of a business transaction in which his integrity and

love of the

But

man.'
life,

right

bow down

almost

it

is

in association

shone

forth

conspicuously, remarked, 'I

homage to the purity and justice of that
only when we contemplate him in domestic
in

with his immediate neighbors,

charge of those duties which belong

to

in

the dis-

the private citizen,

that we can rise to full conception of his character.
Some
men seem to be forgetful of the more quiet and unpretending
duties of life when elevated to official rank and power, as if
the Deity, in investing them with new functions, had relieved
them from the common obligations of humanity. This was
not so with Chancellor Dargan.
On the contrary, he felt that

nothing could absolve him from the responsibilities of the

man and

the private citizen; and with an earnest conviction

that the public officer

him

of

is

but the steward of the Lord, and that

whom much

to

is

much

entrusted,

sense of obligation was only confirmed
a

new and

of

is

expected, his

and augmented, and

higher motive imparted for the faithful discharge

all his duties."'

A gentleman, who sustains towards him the
and who of
ter

now

guage
adopt

all

men

perhaps

is

most

dearest relation,

entitled to speak, in a let-

before me, exhibits this feature of his character in lan-

so just

and

so appropriate, that

I

cannot do better than

it:

"His chief enjoyment was in the quiet and repose of
life, where science, art, literature, and religion combined to shed their genial and radiant influences in the
embellishments of a home which was at once the temple of
taste, of refinement, and of a noble arid generous hospitality.
domestic
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—

— alike

to
to rich and poor
With a generosity almost
His means were freely
lavish, he acquired a large property.
Full of kindness and benevogiven in aid of the destitute.
lence, no application for aid was refused."
1 have said enough to vindicate his claim to a character
truly noble and exalted, and worthy of admiration; but, I
have to add that the crowning grace of all was his devotional,

His door was open
all

who

chose

religious spirit.

at all

hours

bo his guests.

to

It is

a fact

abundantly proved

of our race, that the possession of

been ascribed

to

all

Chancellor Dargan,

is

in the history

the virtues

which have

entirely consistent with

which recognizes no life beyond the present, and
which even questions the existence of the great God Himself
His whole soul was permeated by a religious sentiment, and
no one believed more firmly than himself the great truths of

a nature

A friend, with whom for years he
me that he had naturally great pride

Christianity,
freely,

informs

conversed
of opinion

and of heart, and that the inclination of his mind led him
sometimes into unprofitable speculations; that many years
ago he had expressed the opinion tliat he had not an experimental knowledge of faith in Christ, and a change of heart;
but that he had ardently desired it; that he was in the daily
habit of prayer and reading the Scriptures; and that finally
all doubts were made to give way to an humble, steady conThroughont his
fidence in the atonement of our Saviour.
long and painful existence, he exhil)ited an habitual resignaThere were no murmurings, no
tion to the Divine will.
To very few did earth present as
expression of discontent.

many

attractions.

ample means

With

a

cise of a noble

and generous benevolence,

such exalted pleasure, in the
at

family of peculiar interest, with

for the gratification of his tastes,

a period of

may have

life

when

fidl

in

and the exerwhich he took

maturity of his powers, but

the enjoyments of the world, though

which they once afiorded,
and impart a higher satisfac^tion, with
the advantages of the most elevated, social, and official posithey

lost

the keener relish

are better appreciated,

tion,

with
'•

Honor, love, obedience

— troops of friend.s

"
I

:
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wliom,

more
tiie

and present itself in
was the ]irivilege of
see him upon the bed of

ask, could eartli be dearer,

I

lovely and attractive aspects!

It

writer of this iniperlect notice, to

death

—

dispense, with other friends, those

to

prompted by
spirit

;

atfection; to witness

hear his

to

words, "

last

let

kindly

oliices

iiis

resigned and prayerful

me

go

— dismiss me now;"

and to see the final struggle of tiiat noble soul when it left its
tenement of clay and ascended to heaven. But I liave done.

The people

of Carolina,

who knew

iiim so well, will ever

memory, and the lawyer will be reminded of Lord
the univerChancellor Camden, whom he so much resembled

cherish his

—

sal favorite of the

English nation

— praised

alike

by the male-

Almon and Lord Campbell.

volent Junius, and the generous

him may be well applied to Chancellor
was endowed with abilities of the highest
order, with learning deep and extensive; with taste discriminating and correct; with talents in society most instructive
and agreeable; with integrity universally acknowledged; with

What was
Dargan:

said of

'-that he

a kind of benevolent solicitude for the discovery of truth, that

won

the suitors to a thorough and implicit confidence in

that with politeness

and

focility

him;

he kept up the true dignity of

exemplary patience,
understanding was always vigilant; that he lived beloved
by his family and friends, respected and venerated by his
country, and died universally regretted by all good men."
his important olfice; that in the midst of
his

So, too, the voice of his neighbors

may

be well appealed

character.

for

to

a

ought

to

be heard, and

further view of his

In that respect, the following

may

life

and

be usefully read

PUBLIC MEETING.
In

pursuance of a

call

published

in the Flag, a large

course of citizens assembled at Darlington Court

con-

House on

the 4ih inst., to give expression to their deep sense of the loss

which

this

district,

in

common

with the whole State, has

sustained in the death of Chancellor Geo.

motion, the Hon.

I.

D.

Wilson was called

W.

Dargan.

to the Chair,

and

On
F.

F. Warley, Esq., requested to act as Secretary.

The Chairman,

in

a

few

fit

and appropriate

remarks
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explained the object of the meeting, and took occasion
refer in eloquent

dwelling,

enviable

more

terms

especially,

position

to

history of his deceased friend,

to the

upon

deservedly high and

the

he occupied as a

legislator,

while repre-

senting this district in the State Senate.

Mr. E. A. Law, with a few appropriate remarks, introduced
and resolutions, which were seconded
by Col. E. W. Charles, and unanimously adopted

the following preamble

:

"The

people of Darlington District, feeling deeply sensible

of the great and irreparable loss

which

they, in

common

with

the people of the whole State, have sustained in the death of
their

esteemed and

Chancellor George
they owe

to the

W.

beloved

fellow-citizen

Dargan, deem

it

and neighbor.
which

not only a duty

lamented dead, but a privilege,

to

give

some

public expression to the sorrow with which this mournful

them, and to their appreciation of his
While mingling our griefs and tears with
others around the grave of this truly great and estimable man,
it is fit and proper that we, the people of his own district, his
immediate neighbors, associates and acquaintances, who
knew him long and intimately, and had every opportunity of
observing and knowing the excellencies and amiabilities of
his character in private and in public, should record our tribute
to his virtues, and bear our testimony to the ability and
fidelity with which he uniformly discharged his duties as a
public officer and a citizen.
Born and reared in this district, he completed his collegiate
education at the South Carolina College in 1821, studied law
in the oflicc of the late Judge Evans, and was admitted to the
Bar in 1S23, and the same year commenced the practice in
this place.
15y his talents and application to business, he soon
estabhshed for himself the reputation of a well-informed and
able lawyer, and maintained throughout his professional
career, the character of a learned and faithful counsellor, an
able and skillful advocate, a high-toned and honorable gentleman. His maguanimity elevated him above petty artifices
and cliicanery, and led him to seek the accomplishment of
his aims by fair, direct and honorable means, and to rest his
event has affected

genuine worth.
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claims to public confidence and success, upon the soundness
of his judgment, the strength of his reasoning, and the fairness

and

integrity with

which he maintained

his opinions

which

;

quaHties, in an eminent degree, were blended in his character,

and did not

knew him

was
Cheraw

1S26, he

In

Equity

him

secure for

fail to

the confidence of

for

to

whom

entire satistaction of all with

was

In 1842 he

when he

district,

characteristic indnstry

and

so

of

much

stituency, that he

which

fidelity,

he had

office

and

official

he

to the

deaUng,

sent in his resignation.

elected to a seat in the State Legislature, as

Senator from this
term,

in

then composed of Darlington.

discharge with industry and

nntil the year 1S41,

Commissioner

elected to the office of
District,

Marlboro' and Chesterfield, the duties

continued

all Av^ho

as a lawyer.

where he served the State with

his

ability, nntil the expiration of

his

and

to the satisfaction

was

of his immediate con-

re-elected to the

Senate for a second

and occupied the important position of Chairman of
the Committee on the Judiciary, where his learning and

term,

talents

and

were bronght so conspicuously before the public view,

his

worth so justly appreciated by his associates

in the

Legislature, that before the expiration of his second term in
the Senate, he
to

fill

was elevated

to

the Chancery

the vacancy occasioned by

the death

Bench

in 1S47,

of Chancellor

Harper.
In this high and dignified position he nniformly conducted

himself with marked propriety, courtesy and good temper,

and administered
fulness,

justice to

promptness and

all

as a high Judicial Magistrate,

confidence of the

suitors with so

ability, as to

members

much

cheer-

secnre for himself, both

and a man, the admiration and
Bar thronghout the State.

of the

His written opinions, as recorded in our Chancery Reports,
evince the strength and vigor of his intellect and his extended

remain as standing monuments of his
the eminent Jurists of onr State.
As a statesman, he was familiar with the whole system and
history of our Government, had carefully studied its operation,
and marked its tendency to the ultimate overthrow of Sonthern
research,

claim

and

to a

will ever

high rank

among
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which

rights,

led

him

heartily to

embrace the pohtical

faith of

the State Rights School, to which he adhered with unwavering

He was an advocate of State-interand proved the sincerity of his faith by

constancy and devotion.
position

in

1S32,

enlisting as a volunteer in the

service of the State to sustain

her Ordinance of Nullification.

He was

a Secessionist in 1850, and was

people of this

district, in

1851, as a

elected

member

by the

of the State

in 1852.
And being convinced
no action which he could approve would be taken by
that body, he declined taking his seat, and sent in his letter of

Convention, which assembled
that

resignation.

Asa

politician,

he was honest, firm and consistent. Possess-

ing a clear and discriminating mind, well stored with varied

and disciplined by study and vigorous exercise, he
formed his political opinions with care, expressed them with
confidence, and maintained them with firmness.
Sincere in
his purposes, and unpracticed in the arts of dissimulation, he
learning,

was fearless in following out the convictions of his own
judgment and sense of duty, wherever they might lead, and
never shrank from the responsibility of an open and manly
avowal of his sentiments in reference to political questions
involving the interests of the State or of his native
for

district,

both of which he cherished an ardent and devoted afiection.

As

a citizen of the district, he entertained enlarged and

liberal

views and a noble public

interest in every

spirit,

and manifested a

lively

important enterprise which was calculated

to

advance the prosperity of her people, and promote their
intelligence and social well-being, as evinced on all suitable
occasions, and especially in the zeal and untiring energy with
which lie labored for many years to promote our rail-road
enterprises, and improve our agriculture, and in the generosity
and cheerfulness with which his heart and purse responded
to every call for the j)romotion of education and religion, and
for the relief of the needy and destitute.
In his social intercourse with his friends and ac(|uaiutances
he was undisguised, frank and cordial, and his manners
toward all who approached him, were characterised by so
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much

dignity, simplicitj^

and

affability,

harmoniously blended

with intelligence and true benevolence of heart, as

to

render

and attractive to all, and repulsive to none.
The impression which such a character leaves upon society
at large, cannot readily be obliterated, and the possession of
such virtues as were beautifully exemplified in the life of the
deceased, ouglit never to be forgotten by the living. Therefore
Resolved, That the death of our esteemed and beloved
his society instructive

fellow-citizen, Chancellor

W. Dargan,

Geo.

has affected us

with profound and heartfelt sorrow; and while

becoming submission

to

this

afflicting

we bow with

dispensation

of

a

we cannot but regard the removal of
and good man and able and upright Judge from the

mysterious Providence,
this great

sphere of his usefulness, as a public calamity, and the loss of

one

in

whom

were united so much learning, integrity and

amiability of character, as irreparable to the whole circle of
his friends

Resolved,

and acquaintances.
That as citizens of

cherish with fondness the

of the deceased,

excellencies

his native

memory

of the

district,

many

who, while

we

virtues

living,

will

and

won our

confidence and esteem, and secured for himself a well-merited
distinction,

now
mon

and has
is gone

that he

left

behind him an enduring fame, which,
we claim as a part of our com-

forever,

inheritance.

Resolved, That, as a token of our sincere

sympathy with

the family of the deceased in their bereavement, a copy of the

foregoing preamble and resolutions be transmitted to them

and

also published

that they be

in

the Darlington Flag

;

and

Charleston JNlercury.

On

motion, the meeting then adjourned.
I.

F. F.
It

Wakley,

ought perhaps,

that after his health
lest

D.

WILSON,

Chairman.

Secretary.''''

in justice to

began

to

Chancellor Dargan

to

be stated,

decline, he expressed anxiety

the public interest should suffer from his inability to take

his place on the

Bench, and spoke of resigning his office, but
his immediate friends and physicians, who

was dissuaded by
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thought he would soon be able

upon

to

act

message

to

his brethren of the

their

to

resume

his duties.

Not

advice alone, he sent a special

satisfied

Chancery Bench

to ascertain

whether, in their opinion, the public interest would suffer from
his temporary absence from

and

advice,

that of

and acted upon

his post;

many members

their

of the ]3ar, in not sending

in his resignation.

We
Rev.

append the following extract from a
B. Wilkins, dated July 5th, 1859

S.

letter

written

by

:

''Chancellor Dargan was a man whom I had long known
and highly valued. We were in College together, and afterwards admitted to the practice of law in the same class; we
lived near each other, and practiced in the same Courts from
1323 to 1837, when I withdrew. Within that time we passed
through one of the most exciting political struggles which has
existed in our State and district. We found ourselves arrayed
on diflerent sides in that struggle, but its trying scenes did not
seriously interrupt the feeling of personal friendship that

grown up between

us.

I

honorable bearing

candid,

arena;

I

could say

much

personal friendships, for

I

by

1

I feel

could say

that

his death

at

much

the Bar

of his

and on

fciir,

tlie

had

honest,

political

of his manly, firm, unchanging

have known and experienced them.
have indeed lost d, friend. But I

forbear.

" His

worth as a husband, parent, brother, friend, comis known, felt and acknowledged by all. His death is mourned as a private and public
calamity; but there is one subject connected with him of
panion, citizen and Magistrate,

which I would add something.
"In 1837, soon after I hadannounced my design to withdraw
from the Bar, I one day met his venerated father, who said
I wish you would talk to George
to me
I think he is a
Christian.'
Accordingly, I >vent and said to him, 'I have
come to speak to you on the subject of religion your own
feelings and personal interest therein
if such conversation
would be agreeable to you.' He answered that it would. We
then, and from that time ever after, frequently
very fre-

—

'

—

—

—

CHANCELLORS.

301

—

had long, free, and most interesting conversations
on personal religion; and though he wonld never acknowledge
that he had grounds to hope that he himself was a Christian,
yet he often expressed as his, such sentiments as I think the
He said he
Bible teaches, that none but Christians have.
preferred religious conversation to any other, when introqiiently

duced by anotluM-

;

that he did not introduce

it

himself, only

because he feared that by so doing persons might understand

him

as professing

He

more than he was conscious of feehng.

professed to venerate the Scriptures; to understand their

teachings

God

;

as orthodox Christians

to desire that

the love of

do;

to

God might

admire the law of
his soul. These,

fill

and such as these, were oft his repeated sentiments, at dilferent times, under different circumstances and at distant intervals.
He has asked me, and more than once have we kneeled
together, where no human eye could see, and no human ear
hear, in humble prayer to the God who heareth and who
answereth prayer. He once said to me, that 'after you and
1 had travelled the same way, our roads have separated, but
I love sometimes to meet you still.'
Yes, valued friend, and
I will hope that if it be my happy lot to have some humble
place with the redeemed of the Lord, we shall yet find our
roads again converged so as to bring us to meet in our Father's
house on high, where parting shall never be known. It was
my privilege to visit Chancellor Dargan but once during his
last sickness: we then ])rayed together, and gladly would I
have visited him oftener, had my circumstances permitted.
"Although what is written above is but a faint ex[)ression
of my feelings, and the utterance of them even so far a mournful pleasure to me
yet I have been so long retired from the
busy scenes of life, that I should hardly have ventured to
offer anything in public, had not a mutual friend encouraged
;

me

to

do so."
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WILLIAM DRAYTON.
In attem)>tiiig a sketch ot'tlie
great

man. whose name heads

perfect consciousness,

be imperfect.

^Nly

lirst

as a

have

do so with a
it

will

boy,

I

listened

still

was
to

in

his

Gihbes, ^Master in Eijuity

Ilasell

little

I

hest etlbrts,

of Col. Drayton

college

Charleston District, on articles
I

article,

my

recollection

matchless detence of U'illiam

Senate of the State.

of the eminently just and

this

that, al"ier

December, ISll, when,
for

life

t)f

impeachment,

Ix^fore the

recollection of the matter,

beyond the beauty of language and the manner of the s[ieaker
Although it was my good fortune to know Col. Drayton, after
he had passed through the war of IS 12, liad sei'ved with
eminent ability as Recorder of tiie city, and when he was a
distinguislied Member of Congress, yet I never had tiie
pleasure to hear him sj)ealc, save on the occasion to which I
have alluded. I have, therefore, to rely on information from
others, which I have sought from the best sources, and which
I hope will eiurble me to place facts before the public.
Col. Drayton was born at St. Augustine, East Florida, 30th
December, 1776. He was the youngest often children. His
Drayton, had been Chief Justice of East
tatluM-, William
Florida, but was deprived of that ollice on account of suspected

sympathy with the Revolutionary

The mother of
family.
"She

Col.

Drayton \ras

patriots of his native State.

Mary

Motte, of Revolutionary

died soon after his birth.

Mrs. Turnbull,thc
mother of Robert Turnbull, Escj., (the author of Brutus,) took
and nursed him with Robert, wiio was then, also, an infant,
and thus they grew up as foster brothers."
He was sent to school, in England, but on the death of his
father,

on the ISth of May, 1790, at the early age of less than
years, the straitened circumstances of his family

fourteen

him to Carolina; he had, however, acquired a taste for
and belles lettres literature, for which he was renuirk-

recalled
classic

able to the close of

20

life,
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At about
became an

fourteen, his education at school ceased,
assistant

General Sessions and

in

tlie

Clerk's oliice of the

Common

and he

Court of

Pleas, for Charleston District,

under his brother, Jacob Drayton, then Cleric. His training,
though laborious, was, I have no doubt, of great service, and
made him that patient, diligent man, remarkable for his
precision and elegance at the Bar, in tlie army, on the Bench,
and in the Legislative Hall. He was a(]mitted to the Bar on
An incident luire may be stated
the I'Jth of December, 1797.
Soon
as illustrative of his high sense of honor and integrity.
after his admission to the Bar, "heiiad just collected about
seven hundred dollars for his first, and perhaps only client,

and was proceeding through the
he stoppeil

street to give

it

to

him, when

the Court House, wIkmh^ a public meeting

at

was

being held, and had his pocket picked of the seven hundred
dollars within.

To have endeavored to excuse himself by
when he had been robl)ed, he felt would

explaining lunv and

have discredited him in moi'e ways than one with his client;
he immediately gathered together his i'ew valuables and
his client
books, sold them and restored tlie lost money
Here he was (he/i,
quite unconscious of any unusual delay.
so

—

a lawyer without

money

or a library."

commission was 1st Lieutenant in the
Ancient Battalion of Artillery, (7th December, ISOl.) He
wassubsecjuently, (1st February, 1804,) commissioned ('aptainOn llie 20th May, 1803, he was admitted to
Licutenant.
practice in tlu; Circuit and District Courts of the United States.
"About this linu!,'' says his son, William Heyward Draytt)ii,
of Phila(lel[)hia, " he began to enter upon that practice, which
became, betwec.'U that [)eriod and March, 1812, one of the most
extensive in the Slate; and among the (Miiinent men of that
time (Migaged at the 15ar in South Carolina, le
highest professional stand as counsel, advoc
(Jol.

Drayton's

first

t(

honor."
of his legal pupils,

my

My first ac(|uaintanc(!

with him was

One
says, "

He was

then

at the

brother, Ch;
in

head of his profession, and

just graduated from college.

But

I

remember

I

was a

jM)uth

well the situa-
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Mr.

that time.

at

Joliii

Julius

Lau-htou Smith, Mr. John Ward, and

Prin-le, Mr. William

others of that class, were passing away.

Their places were

taken by Mr. (Mieves, Col. Drayton, and Col. Keating Lewis

Simons,
to the

Immediately

in the lurtnnost rank.

period of which

I

speak,

wit: in

to

anterior,

however,

KSIO, Mr. Cheves

had succeeded Mr. Robert Marion, as Member of Congress
from Charleston District, and, as a consequence, which I
uniform

believe, has been

in

South Carolina, he had with-

drawn tVom the practi(;e of his prolession. This left in the
hands of Col. Drayton and Col. Simons the command of the
most iniportant and lucrative bnsiness. For several years
previously, the emoluments of Col. Drayton must have been
very large, for he was engaged in every commercial cause of
any interest or magnitude. About tliis time, I have frequently
heard his annual i)rofessional income estimated at from fifteen
to

eighteen tiunisand dollars; and,

agement

to

young and

I

the receipt of this large income, the
practice

was confined

add, as an encour-

to

fiist

although then in

twelve months of his

the issuing of a single writ."

Drayton was a Federalist.

Politically, Col.

result, both of conviction

men

may

briefless lawyers, that,

and association.

This was the

The most eminent

|)ariy.
His intiwould have inclined
him that way. lie thought with the party, that the war
was nncalled for, and ruinous in its commercial conseipiences^
Yet, like Judge linger, he did not sutler this opinion to swerve

of Charleston were, generally, of that

mate association with Kdw ard

him from

Riitledge,

loyalty to his countr\'.

A'tached

to

the military,

both from taste and ass<Jciation, he was anu)ng the
otler

his

services

"a promptness
IVladison as

was

to

the

(ieneral

honorable

as
his

oiler

to

to

the administration

himself'''

closed his

Law

olfice,

to

with

of Mr.

The commission

Lientenant-Colonel on the 12th March, 1812, was sent

He

first

Gt)vernment, and

to

of

him.

surrendered his great income, as a

and accepted tlie commission. The oiler ol' his
services and acceptance of this commission, nnder the circumstances, was evidence of a patriotism like that of '76.
It
spoke the same language which then called the bravest and

lawyer,
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SOS
best

to

the

of the

standards

countiy, aUhoiigh

ruin

personal danger were the consequences before them.

On

and
the

25th of July, 1812, he was conmiissioned Colonel of the ISth

Regiment United

States Infantry,

and on the ISth December,

1814, Inspector General.

Shortly before the close of the war, he was associated with

Generals Scott and

Macomb

of Infantry Tactics, for the

ihe

in
drill

preparation of a system

of the United States

Army,

which was adopted by the Government, and became the guide
This last fact shows the estimafor the militia in this State.
tion in which he was held by the Government and army, as
an accomplished otlicer and soldier. As a further evidence
of his standing with the Government, the commission of Brigadier-General was about being tendered to him, when the
declaration of peace induced him to resign the commission

which he then held

;

for his

as a citizen-soldier,

services,

were no longer needed, and he had no disposition to linger as
an officer on the peace establishment.
He returned to Charleston and resumed the practice of
In 1816, General Jackson urged upon Mr. Munroe
law.
This
the appointment of Col. Drayton, as Secretary of War.

showed the high appreciation which tlie hero of New Orleans
had of him.
The
In 1819, he was appointed Recorder of Charleston.
Inferior City Court was that over which he was called to
preside; its jurisdiction and salary had been increased, to
make it worthy of such an incumbent as Col. Drayton. He
held this judicial otFice until 1823, (as is stated in the memoir
by his son, before me, but believe the Colonel was elected in
October, 1S24, and took his seat in 1825,) when lie was elected
While he was the Recorder, to enable him to
to Congress.*
go on to Washington and argue before the Supreme Court the
case of Bulow and Potter vs. The City Council, (1 N. and
I

*

I

.Tiitlge

was

elected Speiiker

rrioleaii, Col.

stated this

Represenlativrs,

was

not an

decision.

me.

fact to
I

<ir

the ll.iiise of llepresoiitatives in Noveiiiljcr, 1824.

Drnyton's Mirces.sor,

At

llic

was

dccliiii'd to i>>Mc ilic writ,

odlce nndcr

elected Recorder in

vacation of his seat as a

hoidin?

the Con>tliiiiioii of the

Member

liiat

.State.

of the

182,'),

and

House

of

the olRce of Recorder

'J"he

House received my
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McC,

537.)

ho was ponnittcd

standing that he was

The

the tacit under-

to rosigii, willi

ho ro-(d(;ctod as soon as ho rrtnrncd.

to

rionoral)lo Mitchell King, elected in his phico, resigned

was

as soon as his mission

was

acconi])lished,

and

Col.

Drayton

restored.

His decisions, while he was Recorder, arc scattered throngii
and 2d McC. I select, as specimens
N. and McC,
Planters' and Median ics' Bank vs. Cowing, 2 N. and McC,
Patton vs. The Bank, Idem., 464 City Council vs. Payne,
43'J
2d

1

;

;

475;

Id.,

Thomas

Dyott, Administrator of Best,

vs.

77; Jackson and others, vs. Watt,

Id.,

1

McC.

2S9; Greenwood

vs.

414; Bompfield vs. E. Ward, 2d McC, 182.
The more perfect acquaintance with him of my hr(-)tlier,
Dunkin, and his better opportunity of judging of tiie Colonel
Naylor,

his

in

Id.,

judicial

portraiture.

station,

He

says, "

makes me draw upon him for a
For a judicial station, he was emi-

nently well qualitied, very clear in his conceptions, a well
read lawyer, ripe in judgment, with large experience, especially in commercial causes, he at once imparted to the Court
a confidence

among

the prolession,

community which rendered

this

and

a popularity with the

tribunal a favorite resort,

On and oil' the Bench, lie was
demeanor, and halntually conrteous
Altogether, he was a model Judge, and it was a
to the Bar.
During the ))eriod of his
privilege to practice before him.
administration in the City Court, the appeals were directly to

both of lawyer and suitor.

calm and dignified

in his

the Appeal Constitutional Court, consisting at that time of
Judges Nott, Colcock, Gantt, Johnson, Richardson and linger.

On

looking over the reports of that day,

that the ruling of the

and

City

it

will be perceived

Judge were very

his report of the case, including

liis

rarely reversed,

charge, was not

unfrequently adopted as the judgment of the Court."
Col. Draytoirs course in

mand

maintained
Tariff,
try,

Congress was such as will

the respect, even of those

with

unflinching

who

fidelity,

his

hostility

but true and faithful as he had ever been

he stood by her

in,

results of Nullification.

now comHe

differed with him.

to his

to

the

coun-

what he sup])osed to be, the hostile
He was the friend of Gen. Jackson,
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and felt, like hitn, "Mhe Federal lliiion must be preserved,"
With the chise of the great Nullification contest, he retired
from public life, and soon after made Philadelphia his home.
His son, Col. Thos. F. Drayton, informed me that his father
"did not remove from South Carolina on account of the Nulli-

and consequent estrangement of intimacies
That these estrangements
had their influence in carrying him away at tlie time he
went, I won't deny.
But he had always resolved to leave the
Tlie
State whenever his mother-in-law, Mrs. Heyward died."
Colonel, it seems, had promised Mrs. Heyward, on his mar-

fication struggles

on account of

political differences.

riage to his second wif(% her daughter, that during her

life,

he

would not carry her daughter from her. "He always said,
that the climate of the low country disagreed with him.''
The close of his Congressional life was pretty much the
close of his public

On

life.

the retirement of General Eaton

Secretary of

War,

ton, but respectfully declined.

appointment of Minister
on the ground that his

fortune

General Jackson, as his son, Col.

Thomas

Supreme
" an(]

it

have offered

to

Jiench, on the

office

of

Col.

was not adequate.
Dray km, informs

F.

Drayton a seat on

the

death of Judge William Johnson,

s;iys he, " so well

was,"

tlie

This he also declined,

England.

to

private;

me, intended

from

was tendered to Col. DrayHe was afterwards ofiered the

the ai)|)oiiitment

understood between the General

and himself, that my fitlier h;ul maib^ up his mind to return
" But
to South Carolina, and make Greenville his residence."
Mr. Van Bnren insist«Ml, fbr p)litieal reasons, to have the
vacancy on the Bench filled |)y Judge Wayne, and urged that
Col. Drayton, having lately removed from South Carolina, his
return \n the State as a Judge of the Supreme Court, would
be n/imrrjj/ah/c.

The General

yielded,

and Judge Wayne

obtained the Judgeship."
'J'hese
to

facts, stated

me and

tion

in

most of

by

saying, that his

being unacceptable
acccplahlc.

I

say

Col.

Thomas

Col. Drayton's

to
lliis

F.

Drayton, were

friends.

)

new

have no hesita-

apjtointment, as a Judge, instead of

this

State,

would have been highly

without intending,

in

the

slightest
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him, both

appointment of Judge Wayne. For
a Judge, I have the greatest

tlie

man and

a

as
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esteem.
" In IS 10, at tlie pressing instance of

consented

bring

to

jiowers of

the

all

Bank

President of the then collapsed

Pennsylvania,

moth

in order, if possible, to

He

institution.

hoi)e o{ the

many
liis

old friends,

mind

he

to bear, as

of the United States, of
resuscitate

that

mam-

soon found, however, that the utmost

sanguine could only be

to

pay the debts of the

corporation, ami that this could only be accomplished by the

As soon as he was convinced, t>om
though rapid investigalion, that the honest and
manly, though unpopular course, was to place all tlie remainThis was
ing assets of the Bank in the hands of assignees.
most energetic measures.

a thorough

done, and he retired from the presidency of an institution,

where

the

mere routine of duty thenceforth rendered

his

longer supervision unnecessary."

This closed his public

acts.
Ilis health had been delicate
some time, it now began to fail more rapidly, and, " on the
morning of Sunday, May 24th, 1S16, he died suddenly of
disease of the heart, having, up [o his last moment, continued

for

in the possession of his faculties."

Thus,

having nearly completed three-

in his seventieth year,

score and ten, the ordinary limits of

lite, was gathered to his
Bayard of South Carolina, of whom it can be
safely written, he was without spot or blemish.
It is only
now and then tliat we are })ermitted to look upon sucli men.

fathers, the

His

life,

rapidly

sketched

as

it

lias

been, will be a brigiit

example for many of the young and good.
He was twice married. His lirst wife was Anna Cadsdeu,
daughter of Thomas Gadsden
his son, Thomas F. Drayton,
the President of the Charleston and Savannah Rail-Road, is
her representative his second wife was Maria Heyward his
;

;

son,

Wm. Heyward

To

;

Drayton,

is

her representative.

give a notion of Col. Drayton, as a lawyer,

appeal

to

my

friend Chancellor

Duidcin.

I

nmst again

His pen gives the

picture tVesh trom his heart:

"Col,

Drayton's mind was eminently

legal.

His forensic
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arguments were chiolly addressed to the understanding, close,
His style was not ornate,
concise and admirably expressed.
but he had a perfect and familiar acquaintance with his vernacular language; and every sentence, whether written or
spoken, was chaste and finished.
that time, (ISII,) as I have intimated, Col. Drayton and
Simons seemed to me the leaders at the Bar. They were
employed usually on different sides in every important case.

"At

Col.

Their deportment not only towards each other, but to every
one of their professional brethren was uniformly courteous,
In this they not only presented an
kind and conciliatory.
admirable example, but such was tlie influence of their high

any departure from professional courtesy, or
professional morality, would have stood

character, that

any

of

violation

rebuked and abashed.
"

While courteous

to all, Col.

Drayton was,

to the

young and

inexperienced barrister, especially kind and encouraging.

remember being

I

well

present in the Federal Court, where Judge

Johnson and Judge Lee were presiding, an argument was
in progress on the plea of the Statute of Limitations, in which
Col. Drayton was assistant counsel with a younger member oi
His junior had just concluded an argument,
the profession.
in which he had exhibited elaborate research combined with
When he closed. Col. Drayton rose and said
discrimination.
to the Court, that his young friend had so exhausted the subject, aud anticipated any views that he might have presented,
that he should decline to address the Court.
to

express the

cate,

efl'ect

but particularly

—

at a period of

highly appreciated, and
I

superfluous

young advo-

coming from one whose good word was ahnost fame."
" He was very kind to me always,

The Chancellor adds

rier,

It is

of such a compliment on a

is,

my

life

in frutii,

when kindness

is

most

of most value."

append extracts from the ('harleston Mercury and Couproceedings of the Cliarleston Bar, the answer of
th(!

Judge Butler on the announcement of Col. Drayton's death,
and also the obituary notice of Col. Drayton from the Pennsylvanian, and the notice of his death by tlie Cincinnati of
These, with the jjreceding memoir, will, it is
Charleston.
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Colonel's unspotted

memory

[From the Charleston

IMerL-ury.]

May

"Fridm/,

Death
The

Philadelphia papers on Wednesday.

in the

receipt the Court of

tion

Common

General Bailey, adjourned, as a mark of
one who, in his day. stood foremost at this Ear.
Drayton has been long absent from the State, and in such
to

complete seclusion t>om public
a

and personal purity, and deserves to he mourned as
left behind him not many his equals in all these

who

claims

He

high specimen, not only of ability, but of manhood,

chivalry,

one

he seems rather

affairs, that

shade of one long dead, than a cotemporary.

like the

was

On

Pleas and Sessions, on mo-

of Attorney

respect
Col.

2dth, 1S4G.

of Col. Drayton.

of the deatli of this distiiignisiied Carolinian,

notice

reached here
its

fairly before the

:

has

to

reverence."
[From the Charlestoa Courier.]
''

Death

The
city,

painful

of

Maij

2Sf/i,

1S4 6.

the Hon. Wm, Drayton.

intelligence

was received yesterday,

in this

death of this eminent citizen, pure patriot, and

of the

distinguished

jurist.

Col.

Drayton was born

in

this city,

but

enjoyed the advantages and accomplishments of a European

Returning home, he was admitted

education.

ran a brilliant career, and rose

to

eminence

to

the Bar,

in his profession.

During the war of 1S12, altliough of the Federal party and
opposed to that measure, he readily sacrificed party to patriotism, tendered his military services to the Government,

and

relinquished his lucrative practice for a Colonel's commission
in the army.
civilian,

and

vated him

to

After the war, he returned to the duties of the
in the

year 1819, his professional eminence

the office of Recorder of the city,

ele-

and Judge of

the City Court of Charleston, under circumstances peculiarly

honorable
to

to

the large

him, the salary of the

sum

of $4,000 per

office

annum,

having been raised
expressly to secure
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his

1S26,

In

services.

Charleston District,

to

ment of Mr. Poinsett
serve

to

fill

lie

was

elected

Congress from

to

the vacancy caused by

iiis

ability until the expiration of the third oflicial

our memorable party

In

1S33.

appoint-

term

in Ahirch,

of 1830, 1833, he was

strife

by principle and conscientious conviction,

led,

tiie

and continued
constituents with distingnislicd usefulness and
as Minister to Mexico,

to side

with the

Union party, of which he Avas the recognized leader; and
such was his bearing in that contest, and the general estimation of his purity and integrity, that the eyes of his fellowcitizens,

him

in

many

parts of the Ihiion,

as the successor of Gen. Jackson in

were turned towards
tlie

Presidency.

In

summer of 1833, he bade farewell to Charleston, and
made Philadelphia his home, where he continued to reside,
the

engaged chiefly

the duties of private

in

life,

although not

without a considerable share of public usefulness, until his
death, which took place in that city on

we

of a disease of the heart,

learn,

very

little

Col.

short,

if

Sunday

last.

He died,

and was, as we

believe,

any, of 70 years of age.

Drayton, although long alienated from us by residence?

has yet ever been cherished, and
as one of the

noblest, purest,

is

now mourned among

and most

us

gifted of Carolina's

he was ever regarded as a gentleman
and high-toned honor. As a lawyer, he
was distinguished for ability, eloquence and learning, and for
that urbanity, courte.^y and manly bearing, which tempered

sons.

In

private

life,

of lofty character

battles of the Foruui witii the spirit of chivalry. His mind
was of an eminently judicial cast, and his judicial opinions
were always marked by nice discrimination, cleainess of reasoning, and sound and luminous judgment; and, as a Judge,
he was a model and exemplar of uprightness, impartiality,

tlu!

dignity and learning.

only gave
scarcely

a

live

in

history a

moral and intellectual,
of

Wm.

His service

wider expansion
in

to

in

our national Legislature

his

name more

fame, and there will
venerated for worth,

our State, and the TTnion,

tlian that

Drayton."

The Court

of

Common

Pleas for this

Judge Butler presiding, being

in session

district, his

when

Honor

the painful
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woxo

Henry

receiv^ed,

Bailey,

Esq., Attorney General rose, anil, after the following toncliing

and

eloijnent tribnte

" It

to

the

has devolved npon

melancholy

and

virtues

moved an adjournment

ceased,

me

s(M'viees of the de-

to

announce

the Couit the

to

received by this day's mail, of the

intelligence,

death of anotlnr distinguished son of Carolina
his pul)lic virtues, his brilliant

illustrious for

memory:

in respect to his

— one ei[ually

talents, his ele-

gant and extensive learning, his devoted patriotism, and the

and elevation of his character. 1 allude to the Hon.
\Vm. Drayton, who closed his earthly career in Philadelphia,
The mention of his name calls up the most
on Sunday last.
purity

touehin^ recollections; [lerhaps there

me
to

th 'SO

ment of

emoticais,

of

tbiC

is

who

hears

familiar,

IJut

no one

name of Wm. Drayton is not
wiiose memory extends to the past,
his name revives feelings, and crowds

whom

to

the

the announcethe heart with

mellowed by time, and liallowed by reminiscences

deepest interest.

We

remember him
upon

advocate, whose character shed a lustre

as

the brilliant

the Ba?', as the

Judge whose luminous decisions exalted the reputation of the
Boich, ut)on whose eloquence listening senates' hung with
admiration and wonder, whose devoted patriotism liesitated
'

at

no

was

sacrillre

his

when

reputation

his country

confined

to

demanded
the

his services.

Nor

Bar, the Bench, or the

own State. Distinguished in the
name is revered through the length
And wherever the name of Wm.

legislative assenil)lies of his

councils

(»f

the nation, his

and breadth of the land.
Drayton is known, he is loved for his virtues, and admired
Whatever differences of opinion may once
for his abilities.
have existed between himself and a portion of the citizens of
this State, and how(n'er bitter the feelings which these ditierences may have generated, yet not only has lime mellowed
those leelinas, but, upon the purity of motive, the high-minded
integrity, and tlie lofty, self-sacrificing patriijtism of Wm,
Drayton, there is, and has been, but one opinion among all
parties in South Ccirolina.
Although for some years Ik^ has
been domiciled

in

he been forgotten

another Stale, yet he never forgot, nor

bv the land of

his birth.

lias

The name

of
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Wm.

Drayton

memory

inseparable from South Carolina, and his

is

be cherished as one of her most beloved
and distinguished sons. In compliance with a custom sanctioned by long usage, and hallowed by the instance in which
it has been acted upon, and which originated in feelings honorable to the Bar, and such as I trust will ever be cherished
by its members, I respectfully move, in behalf of myself and
my brethren, that this Court do now adjourn.''
His Honor Judge Butler, after the feeling and elocpient
response which follows, granted the motion and adjourned
will ever

the Court

:

" Ge)itlemen

—

I

recognize

tlie

and
Although I
the Bar, or on the

propriety of your motion,

adjourn Court in conformity with your request.

was

not associated with Col. Drayton

Bench,

could

I

not but be

and a Judge.

reputation, both as a lawyer

by

structed

his

at

familiar with his distinguished
I

judgments, and have always

The

their authority.

have been

in-

the force of

felt

beautiful proj)riety of his conduct in

all

that concerns the practice of our profession, has been universally

and

He

acknowledged.

died in another State, but his fame

his elevated character belong to,

the history of South

zen of the

State.

Carolina.

The

In

and are
feeling,

identified with

he was no deni-

light of his reputation

was not of

that

meteor-like splendor, which dazzles and flashes within local
limits
star

:

was more like the simple and steady brightness of a
first magnitude
distance cannot destroy, nor

it

of

the

;

time diminish

its

splendor:

gence and truth, that

it

from the scenes of

passed

is

the guiding light of intelli-

will ali'ord instruction long after
I

life.

he has

recognize, Mr. Attorney,

and allusions to Col. Drayton
and a soldier. The civil strife which you have
and which, for a short time, unhappily disturbed

also the force of your remarks

as a patriot

spoken

of,

the social
torical

than

harmony

recollection,

lie

of our State,
I

am

is

satisfied

a matter

and no one enteitaincd

did,

feelings of party proscription.

duty

to act his

and

his best

own

part

judgment,

under
its

less

Whilst he
tiie

now

only of

no one deplored
than

he.,

may have

it

liis-

more

the bitter
fell it

his

influence of i)ure motives

termination was looked

to

in the

:
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spirit

Pliarsalia,

eigners.'

upon the

In

'

romarlc, after the battle of

Ca\sar's

save the Romans,

to

a foreign war, no one

true spirit of this

he could

whilst
strife

was
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rejoice

in

l)iit

pursiu^

the

was more ready

sentiment

tlian

the domestic

to

for-

act

Drayton:

Col.

harmony

after the

of a civil contest, he was always prepared to visit and

draw the sword against foreign interfiM-ence. The reputation
which he left al'ter the late war was such, as to command the
rcs]iect and admiration of his distinguislK^d cotemporaries.
It
is known that (len. Jaclcson, at a time which required the first
order of talent and tpialification for the war department, thought
him enjinently fitted for the high and honorable station of
Secretary of \Var.
soldier

and

countrynien

in

a

memory

to

city.

Sherilf, let the

JNIr.

meeting of the Cincinnati, held

on Friday, the 3d

Jitly,

at Lee's,

Broad

meeting of this Society,
loss of

one of

its

On Sunday,

the 24th

May

some years

past,

and

number has heen

and most chermost distinguished
our honored brother

its

last,

memV)er, Col. William Drayton, departed
phia, where, for

oui-

Es([.,

oldest

ished members, and our State of one of
sons.

street,

the following preamble and resolu-

were introduced by Henry A. DeSaussure,
unanimously adopted
" Since the last

in his

Court be adjourned."

tions

diminislied by the

jurist,

the honor of his

every part of the Union, but es|)ecially

native State and

At

His reputation as a distinguislied

patriot, entitles his

tiiis lite at

Philadel-

he has resided.

In inserting on our journals the death of this virtuous and

honorable man,

we should

be wanting in self-respect and in

justice to the deceased, to omit the record of his pure

and

ele-

vated character, his distinguished public services, disinterested

The enrollment of the
men among our members, adds dignity and

patriotism and accomplished talents.

names

of such

lustre to the character of the Society itself.

Descended from an ancient and honorable family in Carowho were distinguished, in its colonial history, ])y their
ardent patriotism and devoted attachment to the liberties of
their country, Col. Drayton has fully sustained the reputation
lina,
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of his ancestors, a'ld transmitted

Endowed

descendants.

his

it

with increased lustre to

with sound practical judgment,

of standard purity in morals, decisive in action, and fearless

he gave early indications of that future

of responsibility,

eminence which he afterwards attained.
Admitted to the Bar in this, his native

city,

he attained and

ably sustained, the highest rank in his profession by his legal

acumen,

his

brilliant talents,

his conduct in the

Upon

the

lucrative

and the

management

declaration

of

war

fastidious propriety of

of his cases.
in 1812,

he abandoned the

he then dignified and adorned, and

profession

re-

ceived from the Government the commission of Colonel in the

army,

which

in

station he served to the

end of the war, and

acquired the reputation of an energetic and judicious

On

the restoration of peace he

whence; he was transtrircd

to

resumed

officer.

from
Judge of

his profession,

the judicial station of

where he presided
and exhibited such professional

the City Court of Charleston,

witli dignity

and

learn

integrity,

ability,

as

commended

his

in."-

and

decisions to liigh consideration.

some years he was elected to represent this congressional
and his brilliant and useful career in the councils of
country at Washington, have become part of the history

After

district,

his

and the pride of the nation. His voluntary re^tircmeut into
private life was accompanied by the universal respect and
regret of his counlrynu^n.

Few

distinguished

enemies than

Col.

men have had more

Drayton.

friends

His frank and manly

or fewer
chnrac-ter,

noble bearing, and elevated standard of morals, blended with
mild dignity of deportment, conspired to render lii)n liouortMl
and beloved by all who could ai)precia(e the nobh^st (jualities
of our nature.
In

every station which he occupied, whether

on the

private.' life, his

cate

al

the Har,

army, the Senate, or the retirement of
conduct was equally conspicuous for the deli-

IJencli, in the

proprieties

regulated

mind,

of

life, th«>

for

sound

decision and firmness of a

well-

luminous judgment, energy of

and for that courtesy of deportment, which constituted
and adorned the most elevated character. Our object is not

action,
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eulogize the dead, but to record his virtues as a model for

to

imitation,

and an incentive

in life wiiich

commands

to

our

own members

to that

course

pul)lic respect.

This Society mourns the loss of a distiiiguislied meml)er,
and sympathizes with his family in the dispensation of Providence, which has bereaved them of such a husband and
flit

her.

token of the respect of the Society, for the

In

memory

of

the Hon. William Drayton,

Resolved, That the members of the Society will wear the
customary badge of mourning tor tlic deceased.
Resolved, That the foregoing preamble and these resolutions

be entered on the journals of the Society, and that a

copy thereof be transmitted, by

tin?

Presitlent, to the family of

the deseased.

On

motion, ordered that the same be published

papers of the

in the daily

city.

Hall

of the CixcixxATr,
Charleston, July 3, 1S40.

I

that the foregoing

certify

is

a true extract from the

Min-

utes of the Cincinnati of this day.

Given under

my

hand, on the day and in the year alxwe

written.

JAMES SIMONS,

"

To

(he Editors of the Pejuisi/tvan/'i/u

Died, on

Sunday morning.

Philadt'li)hia,
last

war, a

:

2 1th,

at his resi(kMice in

William Drayton, a distinguished

Member
and

Carolina,

May

Secret aryr

oliicer in the

of Congress, for several sessions, from South

lately

President

of the

Pank

of the United

States.

Colonel Drayton has been closely connected
the most striking

Belonging

to a

incidents

in

the

with some of

annals of tins country.

family which had liccn highly distinguished

during the Revolutionary war, he came into active
the time

when, from

life

his personal relations with the

just at

eminent
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men who were

collected in

South Carolina

at that era,

he was

as well qualified from position to represent their views, as he

was from power of intellect and purity of character, to illusand maintain them. Receiving, in his boyhood, afinis/ied
education in England, at a time when colleges in this country
were comparatively scarce and im[)erfect, he entered, at an early
period, into tlie practice of the law at Charleston, where he
trate

Attached

soon took a leading professional stand.

however, by

and

taste

breaking out of

at the

went

association, he
hostilities,

to

the army?

into active service

and acquired

in that

a high reputation, as an olilcer of skill, bravery

capacity

and experience

Declining the commission of Brigadier General, tendered

him by

him

of })eace, could render

country, he returned

of no additional

when

the

had abandoned. The
the time of Mr. Monroe's

before, he

General Jackson, written

accession, in which,

service to his

Charleston, where he resumed

to

practice which, four years
letter of

to

the President, in IS 15, as one wiiich, after the treaty

at

suggesting

the importance of rallying around

to

the President elect

him men

of high eminence,

irrespective of party distinctions, he pressed earnestly on him,
in

connection with the post of Secretary of War, the

Colonel Drayton, as that of a man, who, of

all

name

of

from

others,

power of his abilities, and the
was best qualified for that impcjitant
which few can refuse to recognize both

the energy of his character, the

ripeness ofhis experience,
post,

is

an

illustration

judgment of the remarkable man by whom the recommendation was made, and of the merits of him who was thus

of

th(!

represented.

however,

Confined,

profession. Colonel
\\{v,

until the

tiie

chieftain.

actor,

his

in

another

fiebl

in 1S23.

It

was

of action, he ajipeared

foremost and most |){)weirul friends of his former
Elected

there for several

Charleston

Charleston, by the claims of

nomination of General Jackson,

then that again, though

among

at

J)rayton withdrew entirely from pohtical

to

Congress shortly afterwards, he remained

sessions,

and was the representative from

during a struggle which,

was perhaps the most painful

been subjected.

to

to

him, as a principal

which he could have
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Originally a Federalist of the South Carolina school, deeply
and thoroughly impressed with the belief, that, while the State
governments were to be protected in the exercise of an honorable and independent sovereignty, the national judiciary was
the tribunal which was ultimalely to determine all disputes
between them and the Federal authority his distrust of nullification was increased by his personal and political attachment
to the administration against whlcii it was necessarily directed.
But, on the other hand, he had voted against the Tariff of 1S2S,
and had frequently, in his place in the House, expressed, in
terms the most earnest and determined, ins deep sense of its
great injustice, and of the oppression which it worked to his

—

He found

native State.

himself abuie in the South Carolina

delegation on a subject vital to the dignity of the State; and

was not rendered

his position

agreed with his colleagues as

common
employed

and

constituents,

less

by the fact that he
wrongs suffered by their

trying

the

to

differed only as to the

The

means

to

be

however, by a
single State, as far as she was concerned, of an Act of Congress,
he held was inconsistent with the federal compact; and he
for their redress.

accordingly found himself

and

at the

setting aside,

head of that small but gallant
in South Carolina a

body of men who, thougli

faithful

small minority, while protesting against the oppressiveness of
the Tariff of 1S2S,

and the measures passed

not shrink, even in the

paramount allegiance
until

to the

and

the

macy of the

He remained in Congress
and then, feeling that his
by the devotion of his whole

was

dear, he

Federal Constitution.
his

abode

at the close of the

did

surrender of everything

personal associations,

and took up

it,

Union.

mission was ended, and that,
energies,

enforce

struggle,

of the

the close

to

darkest hour, from proclaiming their

which, in his
had maintained the supre-

He left

in Philadelphia.

his native State finally

But he experienced,

long and bitter contest in which he had

what few men under such circumeven at the time when, in his
place in the House, he was resisting the darling projects of the
State he represented, there was no one who had thrown a
doubt on the purity of his motives, or who had cast a shadow
been so active an

agen.t,

stances could have

21

felt,

that
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on the fairness of his fame. He passed through the ainpliitheatre of the most vehement contest this conntry has known
with his chariot wheels untarnished; and, when at last, folding
his robes, he descended from the seat he had so long and so
honoralijy
the

home

filled,

and withdrew from the State of his birth and
him the respect and

of his atiections, he carried with

the esteem of even the bitterest of his political

Colonel Drayton lived in Philadelphia

for

foes.

more than

years after his retirement from Congress; but, except
instance, he

remained firm

longer in public

in his

When,

life.

in

determination

to

in

ten

one

appear no

1S40, the condition of the

—

when
of the United States became suddenly obvious
was found that its arches were undermined, and its vaults
when, out of thirty millions of capital, scarcely more
gutted

Bank
it

—

than three could be discovered

— the eyes of

the stockholders,

shock of ruin was over, were turned to
Colonel Drayton as the man who, from the maturity of his

as soon as the

judgment, was

first

best (pialitiod to guide; the

path of safety, and, from the greatness of
gain for

it

the effort

into a

reputation, to

once more the confidence of the community. But
was too late; the bank was broken beyond the

possibility of a reconstruction,

new

institution
liis

President rather

to

and

collect

its

it

became

tlie

duty of

fragments, than

its

to direct

He remained at its head about a year, (iccepthig
for his labors, but serving it with a fidelity, an
ability, and a single-mindedness which showed that, had he
but stood at its head f)r a (ew years previous, the dishonor
brought upon the nation and liie community would have l>een
its

course.

no

.sulurjj

avoided,
{'(i|,

fefible,

Drayton's health,
tliough, with

fined for
his drath

for the last

two

years,

had been very

one or two exceptions, he was not con-

any length of time to his house. 'JMie evening before
Ik; was in as full poss(!ssion of his faculties as he

had been in the days of his highest intcillectual action; and,
no degree, were his remarkable clearness of perception, his
singular felicity and purity of language, or his deep and vivid
in

interest in public affairs, abated.
earlier

days of the Republic,

Full of recollections of the

fainter, indeed, in relation to the
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Revolution, but increasing in

intensity as he reached the struggle of the late war, his conversation

was distinguished,

in

an eniinent degree,

l)y a

mental

grace and dignity which inv(^sled hiui with a peculiar attraction.

Even

in his old age,
'jiuiiiula seiu'C'Iiis,

Ciijus erant mores, qiiiUis

he preserved those high

marked him

at the

in his death the

raL-iiiulia.

milo

intellectual

cliaracteristics

wliich

Bar, in the camp, and in the Senate; and

country

may mourn

the loss of a

was as remarkable for its purity as
and whose abihties, continuing to shed

man whose
devoted-

patriotism

for

ness,

to the last their

lustre

on every surrounding

to the service of those

object,

its

were always consecrated

high principles from whose support,

wliether in danger, doubt, or turmoil, he never shrunk."
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SAMUEL PRIOLEAU.
Judge Prioleau was born in Charleston, S. C, on tlic 4th
He was the eldest son of Mr. Philip Prioleau, a merchant of this city, and great-grandson of the Rev.

September, 17S4.

who came

Elias Prioleau,

country with his congrega-

to this

from France, after the Revocation of the Edict of Nantes.
They were Huguenots. His grandfather, Samuel Prioleau,

tion,

was born

in

tliis

descendants of
State.

colony, and

whom

are

Judge Prioleau

a

raised

large

fan)ily,

the

numerous, and confined to this
his father early in life, and was

still

lost

brought up with great care and tenderness, by his mother,
together with his only brother, Dr. Thomas G. Prioleau, now
Professor in the Medical College of this State.

age he was sent

to

Philadelphia,

to

At an early

the care of the

Rev

Dr.

Davidson, Provost of the University of Pennsylvania, where

he remained several years, and,
to his native residence.

was always
Professor,

correct,

Among

associates.

after his graduation, returned

His course through the University

and endeared him to his teachers and
may he mentioned the present

the latter

Samuel Jaclcson.of the University, the

late Professor

Dorsay, Dr. Samuel Patterson, Director of the
Charles E. Khun, &c.

On

Mint, Mr.

his return to Charleston, desirous

of becoming a merchant, he entered the counting-house of Mr.

Benjamin Booth, among the principal merchants of the city,
and remained with him three or four years, until he withdrew
from

businc^ss.

Mr. Prioleau then determined

course and devote himself

but before
in

it,

commencing

to

the study

and

to

alter his

practice of the

Law,

the sttidy, and preparatory to engaging

he devoted his time and attention almost exclusively and
to a course of the classics
History and Belles

assiduously

—

Lettres— for nearly two years, and was, during the time, a hard
and most persevering student. Soon after, (when he considered himself sufficiently prepared to

commence the study
of his profession,) he entered the office of Colonel John Ward,
then a distinguished and eminent lawyer, in full practice.
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W.

Drayton, soon

entered the firm, and he con-

after,

tinued with these gentlemen until

abont

January,

1th

retiring,

ISOS,

lie

was admitted

to the 15ar,

when Colonel Ward,

st)on

al'ter

he formed a partnership with Colonel Drayton, which

continued nutil the

and,tVom

entered the

latter

army

of the

United

Mr. Prioleau then practiced alone,

States in isil or 1812.

his perseverance

and attention

to

business, early took

with his prot'essional brethren, and com-

a favoiable position

manded
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a large lousiness iVom his tViends generally, but

especially

iVom

more

mercantile gentlemen, particularly the

the

Adam Tunno,

liailey and
who, t>om his previous
acquaintance with commercial transactii»ns and accounts, and
intimate knowledge of risk, and law of insurance, consulted
him on every occasion. This confidence, of course, not only

houses of Gibson

l^roadfoot,

vs:

\Volter.,and others ecjually established,

him

the estinration of the community, but atforded
and steady income.
In 18:30 he was sent to the Legislature of the State, and
continued, after repeated elections, a member of that body lor
several years
having among his associates jriany of the most
respectable, learned and able
as the Hon, J, B, O'Neall, Jolni
Gadsden, Thomas S. Grinike, William Crafts, Keating L.
Simons, and other distinguished gentlemen
with all of whom
he was most intimately connected.'^'
In 1824 Mr. Piioleau
was elected Intendent of the City of Ciiarleston, and on the
resignation of Colonel William Drayton, was aj)pointed by the
Council, Recorder of the City, which oliice he held until 1S36,
raised

him

in

a large

—

—

—

* When
ties,

'-liill

tlit'

was on

its

seeond

A

commonly

hill

called the

and their Deputies, uiuler

lo(l^'e<l in

Deceniher.

readin<j.

standinL-- toiriMlier.
sale,

Sherills

to proliihit

from piiretiasin^ executions

exempt
Cow Law.

to

their cilliees.

l^^Ji,

eerlain
ha.

1

and

rert;iia penal-

for other purposes,''

Judge Prioleau and

nivsell'

artirh's of properly from

heen

intro, lured

l,y

Dr.

I'll

were

levy

(u-

S. Davi-.

from Alibeville. and

liad heeii rc/ferred to the Judiciary Ctiuimitlee. Init, had not
been con>idered. It \va- too late to act on it in the committee. I'rioleau >aid to
me. let ii< move to add the hill to the Sherili"s hill. I a^-,-iiIed h,. uioved, and I
seconded, the amendment. Neither of us l.elieved it would pa-^, hut it was
received with a favor which was overwhelming. :\1 r. I'.fthcl .-^iiraiit. an excel:

lent, kind

killed

memfer from Horry, moved to arid anolhcr co\
amendment y mf^ving |o a.hl a hull. The

otf that

1th Section of

I

t!ie

years very well.

Act of ls23.

Ads

.'J

L pas-ed. and has

.Air.

Williai
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when, from severe

By

this

fnrthcr

he was compelled

imlispositioii,

lengthened sickness, he was rendered
attention

destroyed.

On

to

and

business,

leaving the

greatly

nsefiilness

his

he retired

city,

to resign.

incapable of

the qniet

to

and

seclnsion of Pendleton, where he died, in 1S40.

He was

twice married:

In

181

1

to

Hannah, the

eldest

Major James Hamilton, of the Kevolntionary
army, by whom he left one son and again, after her death, in
1818, to Elizabeth Lynch, the second danghter of Major
Hamihon, and sister of the Hon. Jan)es Hamilton. By this
marriage he had f »nr children
two sons and two danghters.
His widow, one son, and two danghters, still snrvive. Mr,
of

dangliter

;

—

Prioleau had a fondness f)r literature and the arts; and in
1809, in connection with Charles D. Simons, afterwards Pro-

Chemistry

Sonth Carolina College, delivered
and Natural Philosophy. With
his friends, H. S. Legarc, William Crafts and others, lie contributed several articles to the Southern Quarterly Review,
which, at the time, excited considerable interest. He was again
active in promoting the interests of science, by the active part

fessor of

in the

several lectures on Electricity

he took in the establishment of the Medical College of this
and by his exertions and perseverance, and almost alone
amid great opposition, succeeded in obtaining its charter for
Tpoii the necessity occurring, however,
the Medical Society.
to the Faeulty for obtaining a se|)arate and individual charter
for iho "Medical College of the State of South Carolina,''
h(% together with the Hon. Jiulgf> Colcoek, H. L. Pinckney,
W. Drayton, &c., were among i*s first and notalilc trustees.
He lived long enough to sec this institution firmly established, and took pleasure in observing its extensive and beneficial intluence througiiout the Southern States generally.
Among other means of jiromoting science and the familiar
State,

interchange of opinions, he
of the association ktiown as
its

earliest

members we

John (ladsden.
leau, Willinm

Right

find the
lv<'V.

Crafts, &.<%

their several residences,

acli\'e in ihe

\\;is

llie

C.

" Literary

establishment

CInb," and

Hon. M. King, T.
E.

'I'liey

(iadsden,

S.

among

Grimke,

Samuel Prio-

held weekly meetings at

and alwavs welcomed as guests the
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and

respectable

day, and

have

all

distiiiguislied

gentlemen and scholars of the

who were

strangers

frei[nent!y seen at

guished men, as lion.

C.

J.

respectably introduced.

nii>etings

its

Chancellor Harper, Judge

32 7

several

Calhoun, .Judge

We

ot'

our disiin-

J.

H.

O'Nealh

Lieutenant Maury, and a

Hutl(;r,

day tbe Club continues, has its reguliberal feeling and general courtesy
still receives and welcomes all guests and strangers.
Of Mr. PrioliMu's domestic habits we have little to say: he
was amiable and affectionate to his family and was endeared
to tliem and his numerous friends.
Mild and gentlemaidy in
his de()ortniont, he was res|)(}cted by the community, and, i>om
his sterling worth and probity, was highly estimated.
His residence was on the present site of the Battery, and
he was remarkable for his hospitality and attention.
He was
At

host of others.

lar

this

meetings, and by

brought up

in

its

attendance

to

the Protestant Ei)iseopal(Jliurch,

was a constant anl consistent worshiper, and (^ed in its
communion. He was long an intimate friend of the Rt. Rev.
Bishop Bowen.
In addition to the foregoing, Judge Wall remarlcs that his
acquaintance with Judge Prioleau began in 1S22, in the
House of RepresiMitatives of South Carolina. Mr. Prioleau
was Chairman of the Judiciary (-ommitt<'e, of which he was
also a member. The duties of chairman wei'e more laborious
Every report was prepared by the chairman
then than now.
;

arduous task Mr. Prioleau devoted, successfully, iiis
undagging energy and talents. In 1S24 I was elected speaker,

to this

and appointed Mr. Prioleau chairman of tbe same commitIn the important session of lS24,he discharged his ardu-

tee.

ous duties with his usual

He

ability.

System of
lars,"'
'•'to

fm-

this

the

State,''

'-to

amendment

amend

tlie

bore a large part in

amend

preparation of the Acts 'Mo revise and

law

of tbe law in

the Judiciary

in certain particu-

divers

j)articulars,

give jurisdiction to the Judges of the Court of Ordinary

througbout tbe
estates, not

State, to order the

sale

exceeding a certain value

sons therein described

to

;

to

or division

of real

authoiize certain per-

plead and practice as Attorneys and

Solicitors in the Courts of

Law and

Ecpiityin this State,"

^
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At

this session

he made his celebrated report in favor of the

of Internal Improvement by the United
and affirming generally the doctrines of Mr. Calhoun, Mr. McDuffie, and others, our leading politicians. Their
report was not acted on at that session, but in 1825 the same
subject came up, and under the report of Judge Smith the
whole doctrine was reversed. See the report and resolutions
in the Acts of 1825, p. 88.
Mr. Prioleau was not then a
member. In that year he liad been elected by the City Council,
This matter is ascertained by the case of Periy,
Recorder.
Potter & Co., vs. Legare, decided by Prioleau, Recorder, and
heard in the Court of Appeals, m November, 1825. See the
case cited in Tyler vs. Givens, 3d Hill, 54.
Judge Prioleau was a worthy successor to Recorder Drayton
for his decisions testify to his accurate legal judgment.
They will be found in 3d and 4th McC, 1st and 2d Bail, 1st
and 2d Hi^l.
Judge Prioleau was my intimate friend, and no finer or
He was a perfect gentleman in his
better man ever lived.
manners, habits and associations.
His death was a great loss to the wiiole community, and

Constitutionality
States,

;

especially to the City of Charleston.
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GEORGE

ECKHARD.

B.

Recorder Eckhard was the son of Jacoh Eckhard, a Ger-

man

who moved

mnsician,

the birth

ot^

to

C"narl('s.ton

many

notiee.

the sul)ject of this

years before

Mr. Eckhard was

and was associated with
was qnite diminntive and

called to the bar about the year 1S20,

Wilham
fragile
light

Crafts,

— head

person, he

In

largely disproportioned with

complexion, and prominent

tingnished as an orator.

Ilis

and

of a

clear,

but not

at

all

t'ealnres.

his l)ody:

He

I'ather

w^as not dis-

of s[)eaking was logical

style

nature to excite enthusiasm.

His voice was weak and harsh;

b<it

he possessed

much

in-

genuity, and his method of speaking was of the narrative and

No man was his superior in neatness
and system. He wrote a beautiful hand, and every department of his business was arranged in the perfection of order.
explanatory charaeter.

He

soon established a reputation

for

strict

attention to his

which conquered
all the didiculties of want of p()sition and liigli talents, and
enabled him to command success where superior minds,
wanting his Imsiness tinalilications, failed to achieve it. He
had a just and accurate way of reasoning, and an earnestness
He
of delivery, which secured tiie most respectful attention.
was the idol of the German population of Cliarleston, as Mr.
Crafts, his associate, was that of the Irish; and at one time
commanded a volunte(M- company of stalwart Saxons the
"German Fusileers " at the head of whom lie was often
observed, a piunny among giants, comparatively.
He was of
extreme nervous temperament an organization which rendered him quite susceptible to quick impulses.
His disposition was amiable and kind; and he had the ])rndence to
govern a naturally generous heart by caution; and he could
be convivial without becoming the victim of licentious indulgence.
He became the favorite of the professional circle
which then ruled the Bar, and, on the 25th March, 1S44, was
made Recorder of the City of Charleston a station which he
vocation, and for integrity and punctuality,

—

—

—

—

—
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filled
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ill which he commanded the highest
under that blight which prostrates genius,

not quite a year, but

He

approv^al.

fell

and terminates, early

in lite, the career

of those

who

labor with

His physical system, worn out by long sedentary

the brain.

application and excess of study, had not vigor to sustain the
drafts of his

tion.

It

mind; and nervous apoplexy took him

men

age when

begin

off at

an

reach the climax of honorable posi-

to

can be said with

strict

truth

of Mr. Eckhard, that

while he did not possess the brilliancy of some

intellects,

he

beyond the point usually reached by persons of his
capacity and station.
He was noted for his modesty, and

went

far

mix with

rarely ventured to

which

his

the gentler sex

— a disposition

long reserved bachelordom was attributed.

woman

to

The

which occasionally hapflutter from which
he did not soon recover; and which produced much rallying
on the part of his friends. He was so easily moved, as often
On one
to be made the object of a joke by liis associates.
presence of a

pened

in a business

in

iiis oilice,

way, threw him into a

occasion, a friend of his, while waiting for

him

in

his oilice,

employed himself in iniitating Mr. Eckhard's signature;
which was of very peculiar character. Shortly afterwards,
Mr. Eckhard coming in, and observing his name thus written,
turned pale, and spent the day in extreme agitatii.n, warning
bank officers and others with whom he had business, of attempts

to

commit

Few men

forgery uj)on him.

same success and popularity ever encounThe friendship which existed Ijctween
hims(^lf and his cotempoiaries was cemented by a generous
candor, which induced those with whom he was in rivalry to
watch his gi-adual progress without jealousy, and enabled
him to bear applause without becoming the spoiled child of
As an advocate, he was just, courteous and honorasuccess.
ble; and while not one of those who are suckled at the breast
of the philosophy of the Law, he had yet stored his mind with
an accurate knowledge of its details, and could manage his
causes with a success not always the reward of more refined
tered

less

of the

envy.

and educated

The

intellects.

Charleston

Courier

of February 19th, 1845, says:
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deepest

deatli

of
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and

siiieerest sorrowMliat

the Ilonorahle

Ceorgc Bryan

hard, late Recorder of the City and .Indge of
of Charh^stoii.

dence, very

important

Oii

much

cause.

Saturday morning

hist,

tlie

indisp(rsed, to

preside at the

While on

way

his

to

City Court

UMt his

lie

we

I'^ck-

trial

r(\si-

of an

the City Hall, he

had to seek relief liy taking a seat in an adjacent store, and while awaiting in the
Sheritf's chaniher the organization of the Jury, lie was seized

was

so nuich oppressed that he

with such an oppression of l)reathing,

was

that, at the

nrgent in-

and taken home.
He was immediately put to bed, and medical aid was called
in, but by eight o'clock liis case was considered desperate by
his physicians.
He revived somewhat during the night and
towards morning, but became worse on Sunday, and, about
nine o'clock, a.m., yesterdays closed his useful and honorable
stance of his friends, he

career in the

iitU'-first

led to a

carriaij;(^

year of his age.

the immediate cause of his death,

is

Ilis disease, or rather

supposed

to

have been

nervous apoplexy.

"Judge Eckhard was horn in this city, on tiie 22d SeptemHis father was the late Jacob Eckhard, Sen., a
Gorman musician, who came totliis country during the Revolutionary war, and died at a venerable old age, much respected
His mother, Mrs. Priscilla Eckhard, was
in our community.
a Bryan, of \'irginia, born at Shockoe Hill, on James River,
and is still living, at the extreme old age of eiglity-four years.
The Judge had two brothers, l)oth of whom died ])ctore him,
like himself, without descendants, and he was the last of his

ber, 1794.

name

in

this country.

His only surviving relations

in

this

and State, besides his aged and venerable mother, are a
sister and two nieces, the children of deceased sisters.
"Jndge Eckhard received his education entirely in this
city
having been a pujiil of the celebrated Grammar School
of Dr. Ciallagher.
He was admitted to the Bar on the 4th
January, IS in, and always ranked as an able and careful
Counsellor, and sound and well-read lawyer.
Not much endowed with tiie gift and graces of oratory, he was yet a clear
speaker and rcasoner, always admirably armed with auihoricity

—
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ties,

and otherwise well prepared

and

zeal,

in his cases.

Care, industry

with a large share of practical good sense, were, in a

remarkable degree, his professional characteristics; and as the
and worth, and the confidence they inspired, he enjoyed an extensive and lucrative

just rewards of Ids talents, industry

practice.

He was

sympathy

proverbial for the kindness and

with whicii he regarded his juniors in the profession, the interest witli whicli

he watched their dawning merits, and the

readiness with wliich he lent them his counsel, or the aid of

As

his experience.

a

man and

a lawyer, he bore an

unblem-

ished character for honor and integrity; he was a dutiful and
a tender son, a kind relative, of gentle manners and gentle
spirit; of a

benevolent, social and friendly nature, and

companionable

qualities, securing

him

full

of

a large circle of at-

tached friends.

"Valued and valuable as he was in private, he was e(|ually
life.
He was an active and efficient member of

so in public

various public boards and incorporated societies;
latter

of which,

may

among the
German

be especially mentioned the

Friendly Society, of which he was,

for

njany years, the faithful

and afterwards president. Ecjually zealous was he
as a member and officer of the benevolent fraternities of
Masonry and Odd Fellowship; in the former of which he
had just passed through the honorary office of Grand Master
of the Grand Lodge of Ancient Free Masons of South

treasurer,

Carolina.

"On

the 7(h of September, 1S29, although absent from the

and not a candidate, and, indeed, withdrawn from the
canvass by his immediate friends in every daily paper in the
city, h(; was electcMl by the ])eople a member of the City
Council of Charleston, and was annually reelected to, and
continued his able and eOicient services in, that station until
the 12th of July, 1836, when, on the elevation of the late
Judge Axson to the office of the City Recorder, he was chosen
the successor of that able and ui)right functionary in the otfice
State,

of City Attorney.

value
of

to

many

In that office, he rendered services of great

the city, especially in the investigation of

titles,

and

disputed points of law, crowding u})on him beyond
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former precedent; and, daring his continuance

all

pared the valuable Digest of City

has

in

j)re-

it,

Laws and Ordinances which

been recent!)^ published by authority of Council.

October, 183S, he was elected a

member

and continued

ture tVom this city,

to

In

of the State Lcgishi-

serre in that Ixxly, by

reelection, until his elevation to the judicial oilice; ho\\]<j

phaticallv one of

its

the impress of his

and

l)usiness menibei's,

mind and

his labors

cm-

frecjuentlv Icaviu"-

on the Legislature of

the State.

''On the 25th of ALarch, 1844, Judge King having resigned
the otfice of City Recorder

and Judge of the City Court of

Charleston, which he had temporarily and benevolenlly
for the

benefit of the family of the

lamented subject of

this

late

obituary tribute

filled

Judge Axson, the
was elevated tVom

the post of City Attorney to the vacant judicial station, by the
unanimous vote of the City Council, and witli the unanimous
coiisent of

tiie

commencement

In less than a twelve-month iVom the
of his judicial career, have his labors been

liar.

terminated by the sudden and unexpected stroke of disease
and death he, in a measure, sharing the fate of two of his
;

recent predecessors, and almost countenancing the superstition of the connection of

some fatality with

tlieolFice

he

tilled

Judge Prioleau and Judge Axson having been both struck
down by palsy like him, in the vigor of usefulness and manhood, while incumbents of the same station.
Brief", however,
as was his career as a Judge, he wore the ermine with flignity,
urbanity, ability and independence
giving evidence of his
learning and soundness of judgment
furnishing proofs of the
value, on the Bench, of those endowments and acquirements

—
—

which had rendered him successful

at

the Bar,

and puttiu"

promise of usefulness and eminence as a
Judge. His decisions were, for the first time, submitted to
the ordeal of the Court of Appeals, at their recent session in
forth

a fruitful

and they won him the frequent panegyric of tliat
high judicatory, especially for the fullness and perspicuity of

this city;

his judicial reports.
In proof of this may be recited the following passage from the opinion of that Court, delivered by
Judge O'Neall, in the case of Preston vs. Simons: 'Upon the
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judgment of the Recorder,
power to refer to his excellent
argunieiit in support of the judgment below, for the reason of
The same Judge observed to a
the disniissal of the motion.'
moniher of the liar, about to argue an appeal from Judge
Eckhard: 'Take care, one stands a bad chance who apj)eals
from the Recorder.' In the case also of Smith vs. Afianasiellb, Judge Richardson, delivering the opinion of the Court in
adirniation of the Recorder's judgment said: 'The questions
of fact in this case were plainly submitted and properly disposed of by the Jury, and the questions of law have been so
third plea, the Court concurs in the

and

glad to have

is

satisfactorily
this

in

it

its

argued in the judicial report of the case, that

Court has but

therein j)resented.'

to

dismiss the appeal upon the reason

It is

almost supcrOuous

to

add, that the

sense of the public loss of such a man, and of a Judge of so

much

usefulness and worth, was deeply

[)roceedings will plainly

"The

show

felt,

as the following

:

United States, Judge Gilchrist
and the Court of Equity from Charleston District,
Chancellor Dunkin presiding, were both in session when the
melancholy tidings of Judge Eckliard's death were announced.
"In the former Court, B. F. Hunt, Esq., brietly stated the
District Court of the

presiding,

sad intelligence, and,

in

behalf of the Bar,

adjournment, as a tribute of respect

to

moved an

order of

the deceased; where-

upon, his Honor Judge Gilchrist responded as follows: 'I

cannot do otherwise than grant the motion which you have
made in behalf of your brethren of the Bar. The deceased

was known

to his country but a short time as one of the expounders of her laws, but he was known long enough to have
established for himself the charactiM- of a learned, upright and

independent Judge.
therefore, he

pay

to

his

(jualities
to

him

ollicial

functionary of the law,

every respect which this Court can

memory; and when W(Menu'mber

which

as a

As an

is (Mitilled to

distiiiguisluMJ

man

him during

life,

the amiable

our altachment

mingles with our feelings of regret on the

present occasion.'

"The

Court was accordingly adjourned until Thursday

next, at ten o'clock, a. m.

In

the Court of Chancery, the
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Hon. Mitclicll King announccnl the melancholy
testimony of regret

fact,

anu

in

of so excellent, so able, and so

man — held the highest (estimation by
who knew
— moved that the Conrt adjourn
next day.
Where-

nselul a

him

at tlu^ loss
in

all

nntil

upon,

it

was ordered by Chancellor Dnnkin, that the Court

should stand adjourned accordingly."

[Cliarlestoii

"

"We
wholt^

Mercury.

DEATH OF

announee, with a

,T>.m.ary iDtli, ISl').]

.IUD(!E

regret

community, the suddcMi death

Eckhard, Recorder of Charl(;ston.
ing,

ECKHARD.

that

ahor a very brief

the bench

He

He was

illness.

was distinguished

for

will

be shared by the

Hon. George B.

of the

died yesterday morn-

an able

jurist,

patience, courtesy,

and on
impar-

and correctness. In iiis manners he was the most
modest and uiiol)trusive of nnm, with a great t\ind of goodfellowship for those with whom he was intimat(\
This
community has great cause to deplore his death, and will
tiality

not find

it

easy

to fdl his place."

[SoiilluTii I'alriut, I'V-hniary l^lh. lb-15.]

''

"We

DEATH

(H"

JUDGE ECKHARD.

regret to state that the

Hon. Geo. B. Eckhard, Judge

of the City Court, died this morning, after a short illness, in

year of his auc

the nfty-first
guishcLl

for

his

sound

leyal

Judge Eckhard was
learning, the

distin-

accuracy of his

judgnuMit, and the courtesy of his judicial demeanor; while

and doun>tic relations, his companionable qualamenity of disjjosition, and kindness of heart, endeared

in his social
ities,

him

to a large circle

of attached friends."

[Suiiihorn

"

—

I'iilriot,

l-V-Kruary lOlli, ISl').]

PROCEEDINGS OF COUNCIL.

"Present The Mayor, Aldermen Deas, English, Hunter,
Seymour, Ingraham, Mills, Hopkins, Brown and Mendeidiall.
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"Tlie Mayor coininuiiicated
demise of the

intelligence of the

to
late

Council the melancholy
Recorder, the Hon. Geo.

B. Eckhard.
"

Whereupon, Alderman Seymour submitted

the following

preamble and resolutions, which were unanimously adopted:
"Whereas, it has |)leased the Wise Disposer of events to
remove from the theatre of his useful ncss, and from the bosom
of his family and numerjus friends, the Hon, Geo. B. EckAnd whereas, it is proper and becoming to tender the
hard,
last testimony of resj)ect for his many virtues, and admiration
for his devotion to duty, his

entire qualilication

unimpeachable integrity and his
which he filled

res|)onsible otiice

community and with distinguished

of this

to the satisfaction

honor

lor the

to himself.

''Resolved, Tliat while

we humbly acknowledge

the

hand

of the Almighty in this dispensation of his providence, we
cannot withhold an expression of our deep regret for this

melancholy bereavement.
"Resolved, That in the death of the late Recorder, the city
has been deprived of an exemplary oflicer and esteemed citizen, and this body of a valuable auxihary and devoted friend.
^^Resolvcd,

That we tender the

bation for his services, in

all

nected him with this body.
''Resolved, That Council

tribute of our cordial appro-

the relations wliich have con-

will

attend

the

funeral

of the

deceased, and that this chamber be shrouded in mourning.
''Resolved, That we deeply sympathise with his family,

and tender them our nmst sincere condolence that these
proceedings be recorded on the minutes, and that a copy be
transmitted to the family of the deceased.
;

"Council then adjourned,

JOHxN

(Signed)

R.

ROGERS,

Clerk of Council^

The monument
Eckhard
church.

is

to

the

memory

of the Hon.

erected in the grave-yard of the

Upon

it

George B.

German Lutheran

the following epitaph (supposed to be writ-

ten by the Rev^ Dr,

John Bachman)

is

inscribed:

KECORDEKS.

"Sacred

who was

to the

born in this

rnary ISth, is

"As a

memory

1,5,

city,

September 22d,

Feb-

179-i; died

year of his age.

in the fifty-tirst

citizen, lie

337

of the Hon. Geo. Bryan Eckliard,

evith^need a devoted attachment to the

best interests ot'his conntry, discharged with great lldeUty the

dnties

of

mnny

responsil)le

oifices entrnsted

confidence of the pnbhc, and

to

him by

the

time of ids dealli was

at tlie

Recorder of Charleston and Judge of the City Conrt.
"He was a man of nnsulHed integrity; as a friend, sincere
and faithful; as a brother and son, devoted and allectionate.

A

believer in

the

Christian faith, he

promises, and died supportetl

"This monument

is

l)y its

was consoled by

its

consolations.

erected by his aged

mother and

atiec-

tionate sister."

On

the tond:)stone of

John Jacob Eckhard, Esq.,

the Hon. Geo. B. Eckliard,

is

father of

found the following:

"This marble marks the spot containing the remains of
John Jacoli Eckliard. He was born in Eschwege, in Hesse
Cassel, and arrived in Charleston in 17SG.
He was for
twenty-four years organist of the
in this city,

nnd afterwards, up

German Lutheran church

He

ciated as such for St. Mich;u>l's.

treasurer to the

German Friendly

three years, with

unexampled

of

life

he was conspicuous

principle of honor

and

time of his death,

to the

Society, for nearly thirty-

every department
adherence to every
walking humbly before his
In

fidelity.

for a

integrity,

'

rigid

God,' and being just and charitable to

on the 10th of November, 1S33,

otii-

discharged the duties of

all

He

mankind.

in the seventy-sixth

died

year of

his age."

"The Hon.

Geo. B. Eckliard was elected City Attorney on

the 12th of July, 1S36, having succeeded

Counc/7

Judge Axson."
Joiirtta/,

Xn.

21.

"Elected City Recorder, March 25th, 1844."
Ci/?/ Ord/'/ia/iccs:

22

RECORDERS.

338

JACOB AXSON.
Recorder Jacob Axson was born in tbe Citj^of Charleston on
the 27th of June, 1794.

He

lost his father

when young. His

paternal uncle took charge of him, and, as far as he could,

supplied a father's place.

His education was committed

to

whose reputation as
Young Axson never had

the care of the Rev. Dr. Felix Gallagher,

a teacher

is

even yet well known.

His pecuniary resources
were very slender: he was thus forced to rely upon himself.
He studied law, and was admitted to the Bar on the 3d of
May, 1817. He immediately commenced the practice, and>
like one of the old French Marshals, who, when a foot soldier, determined to be a Marshal, Axson determined to succeed as a lawyer, and he did succeed.
Mr. Axson, when young, was called to the command of a
military corps, and his friend, Wm. H. Inglesby, Esq., says,
"that so thoroughly had he, through the inherent force of his
character, gained the affections of his men and their confidence, that, had occasion offered, his presence and words
would have made his men, without stopping, do all that brave

the benefit of a collegiate education.

men and faithful soldiers could be expected to do."
He was a Member of the House of Representatives, possibly
from 1824 in 1826 I know he was a member. His fine temper and social manners made him a favorite with every one.
I have good reason to know he was an excellent member:
for, as Speaker, in 1S2G, I made him the Chairman of the ComHe continued a member of the House for
mittee of Claims.
many years.
He was a member of the City Council. On the IGth of

—

October, 182G, he
that oflice until

was

elected City Attorncy,and continued in

he was elected Recorder

—

for, in

February,

1831, and March, 1832, he was acting as City Attorney, as

appears in the cases of the City Council

vs.

Patterson,

1

Bail,

and the State Bank et al vs. the City Council, 3 Bail, 393.
In 1832, on the vacation by Mr. Legare of the office of Attor165,
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ney General, Mr. Axson was a candidate, and very iirohably
would have been elected had it not been tor the excited slate
of party feeling,
lie was a prominent Xiillific)', and in some
way had so oliended a promintMit and worthy Union man,
that he threw the whole weight ol" his inllncnee against him,
and

in I'avor

been an
It is

ol'one

due

to

ultra-Xullitier then

Mr. Axson's memory, as a lawyer, that

say, iVoni '32 to

him.

who was an

and has

ultra Secessionist since.

'3(), I

was constantly

in the habit of

I

should

hearing

seemed to me he always argued his cases with great
and ability. His argumoits were generally short, hut
His ])erfect good humor and love of truth
as crt/.sfaL
It

fairness

clear

made him
He was

a great favorite with the liench.

elected Recorder of the City immediately after the

death of Judge Prioleau, on the 2d of July, 1S36, and contin-

ued

in the faithful

1S42,

when he was

and laborious discharge of
struck

down by

paralysis.

its

duties until

In

December

following, the Legislature, by an Act, (11 Stat., 23S,) anthorized the City Council to elect an Assistant Recorder, provided
" that

to plead and practice law, and
any compensation.'' This unpaid
olfice the Hon. Mitchell King accepted, and discharged its
duties, leaving to Judge Axson and his iamily the receipt of
his salary. This most generous act on the part of Judge King
soothed the last days of a declining and finally a dying man.
Such merciful charity ought not to be forgotten, here, and I
am sure will not be, in that everlasting world to which we

he shonld be allowed

that he should

liot

receive

are all hastening.

Judge Axson died 2.jth August, 1S43, leaving a largo famof orphan cliildren.
He had married early in lite. "His wife, to whom he was
most fondly attached and'' as his friend Inglesby remarks,
" well he might be, for her loving and loveable character fully
entitled her to his whole heart
was called away from this
earthly abode before liis summons came; and he was left in
charge of this large and motherless family of children, among
whom were several of very tender years." " So deeply did
he feel his responsibility, that he withdrew himself entirely
ily

—

—

—
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from the society wliich he so much loved, and devoted himself entirely to his ])rofessional duties, and to a ceaseless care,
Elastic, and buoyant, and hopeful, as was
of his liltle ones.
his natural temperament, he never got over the loss of his
wife; it preyed upon him, and like a canker that corrodes and
destroys

him

body, so this alliiction gradually consumed

tiie

until a paralysis

ensued, and this finished the work of de-

struction."

Judge Axson, though not a member, was, from

my

first

acquaintance, an attendant on the worship in the First Baptist

Church of Charleston

;

and

Dr. Curtis

who

excellent minister of the Cross,

— the venerable and

lately so unfortunately

perished in the burning of the steamer North Carolina

during his

his intercourse with him,

struck

me

as possessing,

in his

of

"He

illness, said:

hist

on the whole,

—

when speaking

funeral discourse on 2Gtli of August, 1843,

at that time, a particu-

and humble mind. Its best features throughout
were a penitent and earnest desire to be fully reconciled to
the will of God, and, to enjoy that perfect peace with him, by
He
the faith of the Gospel, which he confessed he needed.

larly grateful

practiced ])rivate

prayer;

spoke

looking

of

Cross

the

to

of Christ, with occasional peace; exhil)ited steadily that im-

and

ploring

thirsty

wliich God, as

I

state

mind

of

became, as on these grounds,
sincere

f)r

comf)rt

religious

believe, sooner or later ever gratifies
I

trust,

though a

— and

feeble, yet

a

believer.''''

Thus have
enabled

me

I

sketched, as well as the

to do, the

life

memoranda

of Jacob Axson.

loved friend in one service of the State

— as

before

He was

me

much

a

Representative-

His good-humored facetiousness and perfect honesty m;ide
me there, as well as everywhere else, " a friend, who sticketh
closer than a brother."

Our subse(|uent
lis

together.

common

oliicial

stations were such as seldom brought

Vet shortly bef)re his death,

friend,

I

visited

him

at his

own

in

company with a
mourned

bouse, and

over the desolation within and around iuni.

'J'lie

made may save his name from being forgotten.
be much gratified. Would that he had same one

sketcli

If so,

— and

now

I

shall

it

may
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to

whom

I

could say, in
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language of the

tlie

in-

King of Israel, "Be strong and of good
courage; dread not, and be not dismayed;" and then I would
add show thyself worthy of thy father, and like him thou
wilt be useful and honored
spired Psalmist, the

!

The subjoined
riot

and Courier,

extracts from the
will

show

Mercury, Southern Pat-

the sense of the

Bench, Bar, City

Council of Charleston, and the community, of the great worth

and

of Judge Axson,

children

tlieir

sympathy with

his

doubly orphan

:

[Charleston Mercury, August OOih, 1^43.]

"
"

DEATH OF JUDGE AXSON.

The Hon. Jacob Axson, Judge

morning

of the City Court, died this

some months. Tlie dewas a model of
a good citizen and virtuous man.
As he had passed through
life widiout a blemish on his name, so has he won love and
admiration by his amiable deportment and courteous manners.
The city lias lost a valuable magistrate, the regret for
his loss being accompanied by deep and sincere sympathy for
ceased,

after a lingering illness of

ill

all his

public and private relations,

his protracted suflerings.
'•

In the Court of p]quity, assembled this morning for a

special

occasion. Chancellor

Dunkin, on motion of Judge

King, after some feeling remarks of that gentleman, announcing the

death of Judge Axson, adjourned

Monday,

a

as

mark

of respect to the

the

Court until

memory

of the de-

ceased."

At a meeting of Council

it

was, on motion of Alderman

Inglesby,
^'Resolved,

funeral of

That Council accept the invitation to attend the
Hon. Jacob Axson, and that the city oliicers

tlie late

be invited to attend.

"August

1S43."

25tli,

[Southern Patriot, August 30th,

"

"Present

— The

1^13.]

PROCEEDINGS OF COUNCIL.

"Tuesday, August 29th, 1843.
Mayor, Aldermen Ripley, Inglesby, Hun-

RECORDERS.

342

ter, McDonald, Fiirmaii, Stocker, Simons, Kinloch, Hopkins,
and Euist,"
Alderman Inglesby presented the following preamble and
resolutions, which were unanimously adopted:
" To say that Judge Axson, as Recorder of the City, was a
valuable [)ul)lic officer, that as a Judge he had a clear, discriminating, practical mind, that he had legal acquirements,
that he was dihgent, just and impartial, would not be saying
enough; he had concentrated upon himself the confidence
and affection of a whole community, and not through the
qualities we have just enumerated.
Independently of his unblemished character and we are not aware of a single spot
upon his fair fame of his frankness and manliness of manners
and this was his in an eminent degree his peculiar
He delighted in the
characteristic was kindness of feeling.
There was
conciliatory and social qualities of our nature.
something in his manner that endeared him to all: he had a
kind word for every one. During a period of embittered political excitement, although his opinions were always exand he, like every one
pressed with the utmost frankness
yet he
else in our community, was obliged to take sides
never failed to convince that ho was acting under the prinAs a minister of justice he was often times
ciple of duty.

—
—

—

—

—

—

upon

called
Elveti

to

mete out

one with the

it

offender.

This

trait in

really
it

of his power over the affections of

all

with

whom

contact; and while his other qualities entitled
respect,

of

an

was: he was in the performance
might be.
the character of Judge Axson was the secret

fact as

of his duty, painful as
"

retributive justice to

here he had the happy faculty of impressing such an

it

was

his kindness that

he came in

him

to

the

gained him the affection^

all.

" Jiesolvcd, That, in the death of

Charleston has

lost a

Judge Axson the City of
an upright ma-

faithful public servant,

and a useful citizen.
That while we most sincerely condole with the
numerous and youthful family of the deceased, in tlieir irreparable loss, we join with them in gratulation that their father

gistrate

" Resolved,
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has

left

for their benefit,

and the

benefit of others, the rich

legacy of an untarnished name."
[Charlotoii Courier, Angiist SUth, IS

"
"

With sincere

13..]

DEATH OF JUDGE AXSON.

regret \vc

announce the decease of the Hon.

Jacob Axson, Recorder of the City and Judge of the City
Court of Charleston,

in the forty-ninth

period of protracted sulTerings.

year of his age, after a

The melancholy event

took

on Sullivan's Island,
where the deceased had been passing the summer. Judge
Axson was born and bred in our community, and won his
way to distinction by native talent, industry and worth. He
was a man of amiable disposition and aflable manners, and
marked by those social virtues which never fail to surround
place yesterday, at eight o'clock,

a. m.,

their possessor with a circle of attached friends.

rious public stations he

was

called to

fill,

he

In the va-

was

distin-

guished by a prompt, energetic and faithful discharge of duty,

and ever possessed and deserved tlie pnblic confidence. He
served for many years as an Alderman of the city and a
Member of the Legislature. As City Attorney, and finally as
Recorder and Judge of the City Court, to which office he was
elected in the year 1S3G, he was possessed of a clear mind
and strong judgment, and discharged the judicial olfice witli
ability, dignity and impartiality, and to the entire satisfaction
A little more than a year
of the Bar and the commnniiy.
since, while in the midst of health, strength and usefulness,
he was suddenly prostrated by a stroke of the palsy, from
which he never recovered, and under which he suffered until
The misfortune which then befel him,
the time of his death.
aggravated by his entire dependence on his official emolument for the support of himself and his family, enlisted the
sympathy and good feeling of our eiuire community, and an
arrangement was made by which, although disabled from
duty, he continued to receive his salary in full to the day of
his decease. It having been ascertained that the Hon. ^litchell
King, in a spirit of noble charity and disinterestedness, was
willing to discharge the duties of City Recorder and Judge,

—
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without compensation, with the express view that the disabled
and esteemed incumbent might still be provided for in sickness and suflering, the office of Assistant Recorder was created

and accordingly filled by Judge King. We know of nothing
mark more strongly than this incident, the high
esteem in which Judge Axson was held by his fellow-citizens,
and it must be a great consolation to them, as well as to him
whose generosity thus enabled them to do an act of benefi-

that could

cence

to

an individual without prejudice

— that the

to the

public inter-

and last moments of so worthy a
man were thus shielded from the bitterness of pecuniary privation.
In the death of Judge Axson, it is but justice to say
that the Bar have lost an esteemed friend and beloved companion, and the community an able and upright Judge and
useful officer; and we feel a deep and heartfelt sympathy
with the large, young and helpless family who have now lost
their ])arent and protector."'
It appears, by
the roll of Attorneys remaining in tlie
office, that " Jacob Axson, Jr., signed the roll the 3d May,
est

declining

life

1817."
[I"or the Courier.]

"August
"

Our

2Gth, 1343.

upon to deplore the loss occasioned
by the death of Judge Jacob Axson yesterday. The deceased
was a native of this city, and educated and brought up in
South Car;)lina. For years he had occupied some of the most
citizens are called

honorable

him.

posts that his fellow-citizens

He had

this city, as

often

served as a

of the Council of

Representative in the State J^egislature, was for

several years City Attorney,
office

could confer upon

member

of City

and died holding the honorable

Recorder and Judge.

In

all

these offices he

discharged his duties with ability and faithfulness.
life

he

commenced

the practice; of huv,

an excellent standing

at

our Bar.

mind, though not of the

first

much beyond

standard.

law was

the

correct,

common

The

order,

and he possessed

Early in

and always maintained
capabilities of his

were always regarded
His knowledge of the

that industry

and perse-
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verance wliich, amounting almost to enthusiasm, caused him
to be regarded, in wliatever case he was engaged, as no iufor-

midable opponent. His pride was to reduce every principle
a faculty in wliich he
of law to that of common sense

—

always evinced great success.

Before a Jury, where the qnes-

was peculiarly one lor their decision, few lawyers at our
Bar were masters of more ingenuity. But what rendered him
particularly successful was the complete earnestness with
which he threw himself into his client's case. It rarely happened a Jury could be brought to believe that one who spoke
so heart-going and looked so sincerely, could be supplied from
any other than a fountain of truth. The same truthfulness
of feeling and directness of purpijse entered into everything
he did.
In politics he was decided and unwavering, cautious
indeed in forming his opinion, but once his mind was made
up, pertinacious in maintaining his convictions, and not
easily led from them by sophistries.
For this reason he was
regarded, by the political party to which he belonged, as
one of the truest and most unwavering exponents of its
tion

principles.

As a Judge, he was fast winning that approbation of the
Bar which had been anticipated for him. Generally correct
in his views of the law, he rendered himself beloved

by his

which he
treated every one with whom he associated, and by the admirably good humor and fidelity with which he discharged
the duties of his olfice, while health permitted.
It was, however, as the citizen and gentleman, that Judge Axsoii shone
most enviously. No one knew him but to love him. Alike
courteous to all, there were none of his fellow-citizens who
did not esteem liim as the gentleman and regard him as a
friend.
In his intercourse with his immediate acquaintances,
of which he numbered, perhaps, as many as any other man,
his temper was uniformly good, and his humor and wit so
unfailing and hearty as always to insure cheerfulness and
good feeling. It has been often said, as characteristic of him,
that if he could only see two acquaintances at daggers point
at different corners, he would manage, some how or other to
professional brethren for the uniform urbanity with

RECORDERS.

346

make them laugh and shake hands

with each other across

His heart was made
and hope, which were encircled by the most extended benevolence and charity. To those who knew him, it
were a vain task to attempt retracing these recollections of
him which he has so lastingly impressed upon their hearts;
This was his true character.

the way.

lip of faith

while

to tliose

who

enjoyed not the delightful privilege of his

acquaintance, our grief for his loss

is

too fresh to permit us to

present other than this imperfect tribute

ever the privilege

having

lost

was granted

to

to his

any man

If

without

Judge Axson's
such an epitaph on his tomb.

a friend, the general sorrow for

deatii will ascribe

memory.

to live
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Recorder King, long an active and successful member of the
Bar of Cliarleston, was born in Crail, one of the royal
boroughs of Fifeshire, Scotland, on the Sth of June, 17S3, on
a spot of ground occupied by his ancestors, in direct descent,
for some three hundred years.
The Christian name of the
male seniors of the family had been James for many generations.
The infant the eldest son of the eldest son was
intended to bear the usual name. An old gentleman, named
James Mitchell a distant relation of the family and his wife,
both well stricken in years, and childless, proposed to adopt
To this a ready
the new-comer if he received their name.
assent was given, and his parents intended to have him
baptized James. But his aged friends alleged that then the
Mitchell, in his name, would be omitted, and the family name?
James, only used. So, he was baptized Mitchell, and on their
death he, by their will, became the owner of all their property
He spent his youth partly in Crail, with his grandfather, and
in
considerable towns in Scotland
in Alloa and Kincardine
which his father and mother successively resided. In Crail
he attended the school of JNIr. McMinn, wlio had a high
reputation as a scholar.
In Alloa he went first to a private
and select school, with a limited number of pupils, and then

—

—

—

—

—

to the

—

high school of that place; and, afterwards, in Kincar-

and mathematical studies, in an
under the instruction of the Rev. Alexander Davison, a gentleman of approved
scholarship, a clergyman of the Established Church.
While very young, Mr. King became passionately fond of
reading, and devoured everything readable that came within
His pocket-money invariably found its way to the
his reach.
bookseller's shop, and he very soon established such relations
dine, pursued his classical

academy sustained by

special subscription,

with the friendly booksellers that

when

his ready

money

fell

short of the price of a book that he wanted, they never failed
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him for the deficiency, which he never failed to pay.
Books of mere amusement did not long satisfy him. His
reading was not confined to such works as are usually put
into the hands of young students, but extended to everything
in cLcissical literature, and in moral, metaphysical and nuithematical science, which excited his eager spirit of inquiry. In
Alloa, his chosen companions and friends were George
Strathie and George Walker, both somewhat older than himself, students, and subsequently doctors of medicine.
While
to credit

certainly

unprepared

for

young gentlemen, under
merpouch, wrote a

such an undertaking, these three

the

series

name of the

Spy, by Jacob Trim-

of essays,

in

imitation

of

the

and King were the only contributors.
Walker wrote a complete copy of all the essays for each of
the partners.
These and similar associations in Kincardine,
turned our young student's mind to think of medicine as a
profession.
His fatlier encouraged him, and called, with his
son, on Dr. Meldrum, a distinguished physician, who had
Spectator.

Strathie

practiced in his family, to propose to the doctor to take his

son as an apprentice

The

received.

The

They were

to the profession.

courteously

father stated to the doctor the purpose of his

was kindly entertained.

The amount

of the apprentice fee to be given with the student

was discussed,

visit.

and no

proposition

difficulty

seemed

to exist to

entering into an engage-

ment, when the doctor incidentally remarked that ho did not

need or wish an apprentice, and that the fee to be paid with
him was much more an object than the apprentice. This
remark startled the youth, and he begged his father to take

some

further lime to consider the matter.

with Dr.

Meldrum was

The youth

returned

them kept him

The

negotiation

not renewed.

to his

former studies.

fully occupied.

A

friend of

His devotion
liis

to

family, Mr.

William Bruce, a merchant, who was about to settle at Memel,
found him thus engaged, and, after a full conversation with him, and forming an estimate of the extent of his

in Prussia,

him to seek employment for such attainments as he had made where tin re was more demand for
them than in the overstocked market of Scotland. The advice
information, advised

—
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met the wishes and received the warm thanks ot' the stndent.
He ceased td think of medicin(^, and turned his attention to
commerce and the very extensive hteratnre and iuijiortant
inquiries that form the intelHgent merchant.
JNIr, Bruce settled in Memel,and invitinl liis young fiiend to
pay him a visit. He accepted the invitation, and remained
there for some months.
But he was soon dissatisfied witli the

country.

him

Tlio kind exertions of his friend failed to j)rocure

He

a situation agreeable to him.

occupied himself

his general inf)rmation.
tivity,

for the

he determined

East Indies,

returned home, and

and adding

his accustonuMl studies

witli

to

In the sjiring of ISO

go

the

in

1,

to

tired of inac-

London, and to take his passage
hope of finding there acceptable

to

employment. At that time the trade of England with India
was principally carried on by large fleets of merchantmen,
protected l)y a competent convoy.
The sea was swarming
with swift-sailing French privateers; and single merchantmen,
unless well armed, could seldom make the voyage in safety.
One fleet of merchantmen generally sailed from England in
IMay, and another in the fall.
Letters of introduction and
recommendation were procured for Mr. King, and early in
April, 1S04, he took his passage for London, with the full
assurance that he would reach London in time for the May
fleet.
He had a long and boisterous passage, and, (Mi his
arrival, tound, to his great disap|)ointm('nt, that this lleet

and another would not set out
friends in London encouraged him with
sailed,

until next

the

satisfactory orcui)ation there until that time.

was again disappointed.
agreeably em])loyed.
and,

to correct his

recommended
cing English.
curiosity,

and

He

But

his

fall.

had
His

hope of obtaining
In this hope he

time was

usefully

and

studied French with an able teacher,

provincial Scotch accent, he, under a highly

master, took lessons in reading and pronoun-

London

presents innumerable objects of liberal

his spirit of inquiry

was

insatiable.

While he

thus occupied himself, one of his friends spoke of him and his
intentions to a Captain Anderson,

— then

commanding

a large ship

Thames, chartered

as a

transport by the British Government, to carry military

offi-

the Castle of Hull

lying in the
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cers

and

stores to

He was

Malta.

from Blairburn, in the

Parish of Cnh'oss, abont four miles from the residence of Mr.

King's family.

As soon

as he learned Mr. King's disappoint-

ment, in missing the convoy

him

tion there that

that
to

for India,

he immediately oiiered

a passage to Malta, telling him, that

if,

in this,

England

in

if

he found a situa-

was agreeable to him he might accept it; and
he was disappointed, he could certainly return
time for the next convoy for India. This kind

To have the pleasure of seeing
famous fortresses of Gibraltar and La Valette, with which
Drinkwater and Vertot had made him well acquainted, was
an inducement not to be resisted. From his limited means
he laid in a few books for the voyage, and soon found himself
on board of the Castle of Hull, in a large convoy, bound for
Malta.
They anchored two or three days in Gibraltar roads,
and he had the satisfaction of examining the fortifications and
offer

he promptly accepted.

the

curiosities of the place.

speedily discharged.

A

immediately obtained.

On

lodgings.

On

arriving at Malta, the cargo

was

return cargo for the ship could not be

Mr. King went on shore

diligent inquiry, he

to

private

found that he could obtain

no situation that would be acceptable

to

him.

After consider-

able delay, the ship, early in September, went to Sicily, to take

There Mr. King remained on shore,
In the first week
of October, the ship, fully loaded, returned to Malta, and there
found a number of vessels awaiting a convoy to protect them
for Elngland.
Nelson was then watching the French fleet
lying in Toulon, and a fitting convoy was not ready.
At last,
in the beginning of January, 1S0.5, the fleet of merchantmen,
that had been collecting and detained for three or four months
in the luu'bor of La Valette, sailed for England under the
escort of the Arrow, sloop-of-war, and the Acheron, bombketch.
They were most unfortuate. After contending against
strong westerly winds, they were attacked by two powerful
French frigates that had got out of Toulon. The Arrow and
Acheron were captured and destroyed, and the convoy disin a cargo

of sulphur.

superintending the shipping of the cargo.

persed.

The

Castle of Hull, a dull sailer, with a short crew,

and a few carronades, was

left

to

take care of herself, and,

—
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month

longer, with no sncccss, agninst the

— a very unequal
— by a Spanish privateer, and, on the 4th March, 1S05,

continued adverse winds, was captured
contest
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after

The captors behaved generously to their
was respected. The ship and
cargo were lawful prize.
On being landed, the gentlemen on
their parole were allowed to seek lodgings in the city.
The
sailors were conducted to the Moro Castle.
As soon as lie
carried into Malaga.

Private property

prisoners.

was

settled in lodgings,

Mr. King began

to

study the Spanish

language, and, with his knowledge of Latin, soon
siderable progress in

it.

the objects of curiosity in

He

took

much

interest in

made

con-

examining

and around Malaga. In the course
some very interesting acquaint-

of his excursions he formed

ances: one of them was a highly intelligent Irish Catholic

clergynum, who, with heroic Christian courage, had remained
in

Malaga

to

tend and console the sick and shrive the dying,

during the whole

terrible

summer

of 1S04,

when

the yellow

and desolation through the city, and, in
two or three months, carried off upwards of twenty thousand
of the inhabitants and drove hundreds, perhaps thousands, of
his brethren to the mountains for safety.
Another was Mr.
George Hill, an English merchant, who had long resided in
Spain, and who, on the renewal of the war between England,
and France and Spain, after the rupture of the peace of
Amiens, had entered into partnership with George Loung, a
gentleman of Boston, by whom principally the business was
conducted, and by whom it was coiuinued long after Mr
These gentlemen then resided together; and
Hill's death.
Mr. King, while waiting to be exchanged as a prisoner of war,
was frequently at their house. In April, 1805, the English
prisoners in Malaga were twice shipped in a cartel, to be carried
fever spread death

to Gibraltar

— only

be exchanged

about seventy or eighty miles distant

and twice were they driven back

to Malaga.
second return, the French fleet, from Toulon,
passed down the Mediterranean, towards Cadiz.
The English
authorities at Gibraltar, to embarrass the equipment of the
to

Soon

;

after their

Spanish fleet at Cadiz, suspended the exchange of prisoners.
Spain immediately retaliated, and sent orders to her seaports,
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that the prisoners,

who, on

restriction of their

own

confinement.

The gentlemen who had

which they had not
from

by

it

They

this

their i)arole, liad

been

left

to

given their parole,

violated, considered themselves absolved

unusual, and, as they thought, unjustifiable

received a friendly

They

against them.

the

honor, should be forthwith put into

intimation

nearly

hotel, usually frequented

all

of what

lodged

act.

was ordered

together in a large

They

by EngHsh and Americans.

found their landlord and his assistants well disposed to aid
them, and, on the afternoon of the very day on which the order

was

received, before the public authority

execute

means

it,

they, with only three

came

of concealment and escape, chiefly in

then in Malaga.

any very

strict

to

the

liotel to

had found the
American vessels

exceptions,

Their friends found the means of preventing

were Captain Bream, who

Two

them.

im^uiry after

of the exceptions

with his wife, an American lady

near her confinement, had

been captured in his ship by a
brought into Malaga. Her situation
prevented her from being removed Si)anish gallantry could
of marque, and

letter

—

not think of sending a lady in
Castle

They

— and her husband was

her condition

permitted

to

to

the

Moro

remain with

her.

had, that very day, hired unoccupied private apartments,

and had carried

thither the trunks of

all

their fellow-lodgers

was Mr. King. He had spent the day,
and dined vv'ith, Messrs. Hill and Loung. In the evening,
when cpiite unconscious of what had happened, he was about
to return home, he burrowed from Mr. Hill tlie travels of John
Davis in America; and when he returned to his lodgings the
inmutes of the hotel were as much surprised to see him as if
he had fallen from the clouds. They informed him what liad
happened that Captain Bream had canied his luggage with
the rest to his new (luarters, and assured him that if the
authorities found him they would certainly i)Ut him under
They told liini wImmx' Cajitain Bream had gone, and
arrest.
advised him not to visit his new lodgings until latt; in the

The

other exception

—

evening.

He

followed this advice, and, at a late hour that

Bream. There, to his deliglit and
found his good friend, Mr. Hill, sitting with Capt.

night, called on Captain
surprise, he
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and anxiously inqniring for Iiim. He
to his honse; and there he remained
nntil lie took his passage for the United States.
In the meantime he occr.picd himself with the stndy of Spanish and the
transhition of documents in that language into English, and
in occasional excursions around Malaga, in company witli Mr.
Hill or some other friend.
It was dillicult for him to obtain
a direct conveyance to England, and, on the 13th of September,
1805, he took his passage in the Sally, John Warren, master,
bound for Charleston, South Carolina. Captain Warren acted

Bream and

his lady,

insisted on carrying

him

towards him rather as a brother than as a stranger.

From

the day that they sailed he began a journal of the voyage,

and
Every day,

kept a regular log-book of the vessel's progress.
at 12 o'clock,

wiien the sun was visible, he had the use of

made

tlie

and computation at
the same time with the captain, and then compared the result.
The voyage was passed very agreeably, and added something
of value to his knowledge of nautical affairs.
On Sunday, the
17th of November, 1S05, he arrived and landed in Charleston.
Captain Warren carried him to his own boarding-house.
He
was engaged to be married, on his return, to a daughter of his
He invited Mr. King to be one of his groomsmen,
landlady.
and commissioned him to request the Rev. Dr. George Buist,
mate's quadrant,

his observation

the Pastor of the only Presbyterian Church, then in Charleston, to perform the

ceremony.

In executing that commission,

he had his first interview with Dr. Buist, with whom his relaIn the situation of his
tions soon became very intimate.
finances, and before he could well determine what he might

uhimately do,
genial

and

friends as he

it

was necessary to find, if possible, some conemployment. After consulting such

profitable

had then made

in

Charleston, he, in the begin-

ning of 1806, opened a school with a few scholars, and gave
His
himself, with his usual diligence, to his new occupation.
prospects were not brilliant.

and perseverance.
devoted himself

He knew

the value of patience

In the time not bestowed on his school he

to his favorite studies.

never-failing source of peace

To him

and enjoyment.

they we1-e a

Occasionally

he amused liimself with giving a local habitation
23

to his pre-
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dominating feelings. In that spirit he wrote a few verses and
communicated them, under the signature of a Wanderer, to
Without pubhshing them, he, in his
the editor of the Courier.
next morning's

an interview with their author.

paper, asked

That interview took place. The verses, with a few remarks
on them from the editor, appeared next morning in the Courier.
They, at the time, produced some sensation. On the day on
whicli they were published. Dr. Buist obtained from the
He was rather surprised to
editor the name of their author.
find he was the young groomsman with whom he was
He sought an interview with him, and at once
acquainted.
proposed to him an engagement, which he accepted, as an
assistant teacher in the College of Charleston.

gentlemen, then

guished

trustees

recently elected Dr. Buist principal

designated

— with

of that

— as

The

distin-

had
was then

institution,

the officer

the full right and authority to select

all

the

and govern the establishment as had
been done by the Right Reverend liishop Smith, the first
On the first of jNIarch, ISOfi, Mr. King entered on
principal.
the duties assigned to him in the college with great assiduity.
He soon acquired much infiuence with his pupils and fellowHe felt
teachers, and the entire confidence of the principal.
or employment for
it was time to determine on a profession
Dr. Buist wished him to study divinity, and to dedicate
life.
teachers,

himself

and

to the

concluded
in

to regulate

to

church.

1807, George

with

After

study law, and

Warren

whom, through

much

anxious consideration, he

pursue that profession.

to

Cross, Esq., a

member

Early

of the Bar,

he had become acquainted,

a friend,

and kindly volunname, as a student, in hisoilice. This oiler
was thankfully accepted. As the law of the State then stood
iiearing of his determination, s[)ontaneously

teered to enter his

for the

admission of attorneys

to

of study was three years in the

the Bar, the shortest period

office,

and under the direction

of a regular practicing attorney, with a special proviso, that no

person should be admitted "unless he shall

have served a

regular and diligent clerkship in the office of a practicing

attorney of this State, for and during the period of one year,

immediately preceding his application

to

be admitted."

In
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King was attacked by

the yellow
through the ordeal "and speedily
recovered from its etfects.
In August, 1S08, Dr. Bulsi died.
The Honorable Langdon Cheves, then a member
of liis congregation, wrote and published an able
and touching obituary
ot him.
Mr. King, not aware, before its publication,
of the
fever.

lie

passed

safely

gratitying otfering of Mr. Cheves,
had prepared an Inimble
tribute for the occasion. Some of
the Doctor's friends saw it
and they required that it too should be
published.

Soon

for the

next

on the

loss sustained

commencement

delivered by the

by that institution, which was admirably

young gentleman

to

The

whom

college exercises were continued
selected by Dr. Buist, and on tue

it was
assigned
under the instru^'ctors

same terms

death, until

after'

of the colk-e, he wrote an address

as

before his

the vacation of

December, 1S09. At that time
one ot the principal instructors opened
a school on his own
account.
Mr. King felt it necessarv to comply
strictly

with

the letter of the law, and to spend
the next year, preparatory to
his application for admission, in
"a regular and diligent clerkship"
Colonel Cross's oiiice.
He therefore

room

m
m the

house.

relinquished his

college

buildings,

and hired rooms

The

in a private

venerable and able Dr. S. F. O'Galla-her
agreed
with the committee of the trustees to
superintend the school
until theappointmentofa head
master; and the college, with

competent teachers, in the beginning of
January, 1810 was
opened under his auspices. The years
and infirmities of' that
good and learned man pressed so heavily on
him, that he soon

desired to resign the office,

and the Kev. Dr. E.

was temporarily appointed

principal.

On

tlie

D. Rattoone

10th of

May

he died, and the trustees immediately
applied to Mr. Kin- to
take the situation until the end of the
year.
He was anxious
to do anything in his power to
serve the institution, but he
was apprehensive that his acceptance of this
proposal might
disable him to comply with the legal
requisition of serving a
diligent clerkship

in the office of a practicing
attorney for o^ne
year immediately preceding his application
for admission.
He
submitted his difficulty to the committee.

They promptly

assured him that, should that difficulty
occur,

the

trustees
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would endeavor

He

admission.

to

procure an Act of the Legislature for his

asked time

to consider.

They

acquiesced.

He

desired to meet the wishes of the hoard.

He

consulted two

of his friends, then at the head of the Bar; and they advised

him

—

in

—

own wishes to acquiesce in the
This acquiescence he immediately
the committee, and, without delay, occupied

uniformity with his

proposition of the board.

communicated

to

the rooms in the college building usually allotted to the prin-

and entered on the duties of the office. He never was
employed more to his satisfaction. His labors were more of a
pleasure than a burden to him.
He has considered the six or
seven months then spent in that college as probably the most
useful period of his life.
Some two or three months after he
entered on these duties, the Honorable Timothy Ford, a trustee,
and the Secretary of the Board, made an overture to him,
whether, if the board would guarantee to him a salary of
^3,000 a year, and the use of the rooms which he then occupied, he would continue to hold his oifice in the college, and
cipal,

relinquish his intention of applying for admission to the Bar.

He

asked, and was allowed time, to consider this important

overture.

It

came

to

him from gentlemen

tained the profoundest respect.

bind him

to

He

a vocation in which,

if

felt

for

whom

that to accept

he enterit

would

successful, he could per-

in any other; and from his education,
and habits, derive the highest improvement and
enjoyment. But he had witnessed the fluctuations of popular
favor, and the uncertainties and ditriculties too often attendant
on some of the best educational institutions of our country,
and he longed to vindicate, if possible, for himself a position
which would leave him free to follow the unbiased dictates of
He felt deeply that, under Providence, the
his own judgment.
determination which he had then to make would most probaAfter full
bly influence and fashion his future destiny.

haps do more good than

and

tastes,

deliberation, he respectfully declined the overture.

While he devoted himself zealously
college,

he gave

all

his legal studies.

to his

duties in the

by these duties, to
studying was to read with the

his time, not engrossed

His habit

in

utmost attention, and endeavor

to

imprint on his

memory

the
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important definitions and principles that occnrred

in

every

which he read. After thus spending a limited
time, he would shut his book and walk about for exercise,
meditating, with tdl the concentration of thought of which he
was capable, on what he had just read; and then he would
return to his desk, and task his memory to write a brief
synopsis of all he wished to remember; and then he closed his
self-imposed task by comparing his synopsis with the original.
We have heard him say, that he believed that this exercise had
been of the greatest benefit to him. During the summer, too,
of 1810, three of his most intimate friends, Charles Fraser,
Thomas Smith Grimke, and John Gadsden all recently
admitted to the Bar — on five days in every week, came to his
rooms in the college for an hour or two, and considered questions of law chosen at one meeting, to be discussed at the next.
Some one or other, and sometimes all three, of these gentlemen
came well prepared to examine and illustrate the question of
the day; and Mr. King had the full benefit of their research
and ability. His Saturdays were dedicated to a diligent
attendance at Colonel Cross's law office. Early in 1S09, by
the exertions, chiefly, of the able and ardent inquirer, Charles
Dewar Simons, a number of the young gentlemen of Charleston, desirous of improving themselves and of promoting a love
writer on law

—

of science

among

their fellow-citizens, associated themselves

under the name of the Charleston Philosophical
Society, and agreed to lecture successively on such scientific
subject as was most familiar to the member ado{)ting it. After
together

the

lapse

remember
society.
tary.

society

of half a

century,

it

is

probably impossible

to

names of all the gentlemen associated in this
Robert Y. Hayne, then a student of law, was secrethe

On the
of February, 1810 — the anniversary of the
— Samuel Prioleau, then recently admitted the Bar,
1st

to

delivered, in the Hall of the South Carolina Society, the anni-

He and
John Gadsden, Thomas S. Grimke, Dr. IkMjjamin Simons, and
other members whose names cannot be recalled, delivered

versary oration before the citizens of Charleston.

lectures on subjects selected

by themselves, to large audiences.
Mr. King delivered three or four lectures on astronomy. Mr.
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D. Simons

C.

was ever willing and ready

department which no other

The

take.

member

to

South Carolina College.
perished in

and Natural Philosophy in the
to reside in Columbia, and

He went

Philosophical Society ceased.

the Cliarleston

under-

to

when he was

society continued active until ISll,

elected Professor of Chemistry

supply any

could be found

Had he

Hogaboo Swam[).

1812 he

In

been spared

to

his

native State, he might have done for her in science, what has

been done

for her in politics,

by John Caldwell Calhoun.

In 1S13, one of South Carolina's most gifted sons, the venerated Stephen Elliott, originated another association under

the

name

of the

Literary and

society, too, since the

sadly

to

have

Had

decay.

man been
died.

able to

endow

When

Atlienffium, a

Philosophical Society.

That

lamented death of its founder, has gone
the knowledge and wisdom of one great
it

with immortality,

it

could not

South Carolina erects a monument

Calhounajum

—

to

— an

her departed worthies, the

bust of Stephen Elliott will hold no middle place.
In Columbia, in the end of November, ISIO, Mr. King was,
by the Judges, admitted to the Bar. They held that he had
Immediately as his
fulfilled all the requirements of the law.
engagement in Charleston College ceased, he opened his law
office.

His services

in the college, his lectures

on astronomy,

which he had
formed, made him well known. The Honorable John Julius
Pringle— one of our most distinguished lawyers and Attorneyhad scarcely retired from the Bar; John Ward and
General
his

occasional publications, the

friendships

—

William L. Smith,
withdrawing from
larg(>st

prartice

in

in the front
it:

rank of the profession, were

Mr. Chevcs,

Cliarleston,

had

who had
resignc^d

i)ossessed the

the

office

of

had just been elected to fulfil the
remaining part of Mr. Marion's term in Congress, and a comparatively large amount of professional business was inapproAttorney-General, and

priated, a respectable share of that business

found

its

way

to

Mr. King's office. At the first sitting of the Constitutional
foiiit— as the Appelate Court wastiien called his friend. Col.
Cross, gave him a part in an important commercial case before
The Judges were said to have spoken favorably
that Court.

—

—
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Court

lirst

ot'

In the

same month, January, ISll,

first

Bank

at the

Sessions atter his admission, he, as was then

usual, volunteered for a defendant
the

3v59

who had been an

otlicer in

of the United States, and was, hy the Attorney-

General, indicted, criminaliter, for subtracting

money from

the

hank, and concealing the subtraction, by simulated entries in
the

His friends had employed the venerable and

bank books.

learned

Thomas

Parker, and the poweil'ul and impassioned

Keating Lewis Simons
then

at the IJar

which we

—

to

— two of the ablest and

detend him; and

the\',

oldest lawyers

with the courtesy

Bar of South Carolina will ever be disKing should take a ))art
in the case, and requested him, as the junior counsel, to open
the defence for the accused.
When he closed his argument
the foreman of the jury, William Crafts
the father of the
distinguislied orator, William Crafts
turned to his nearest
fellow-juror and said to him, in a whisper loud enough to be
heard by several persons around the bar: It is very clear the
for

trust the

tinguished, promptly assented that Mr,

—

—

detendant cannot be convicted under an indictment
only committed a breach of
that Mr.

King

retired

From

District,

has

that

complain of a want of business in his profession.
Mr. King attended the Courts of Law and Equity

town

— he

day to the hour
trom the Bar, he never had cause to
trust.

in

George-

and lormed intimate relations with most of the

gentlemen of the Ikir attending these Courts.
acquired a fair proportion of the practice in them.

He
It

soon

was

his

examine carefully every legal question and
every case committed to him, and to leave nothing lionorable
undone which it was in his power to do, to secure the just
success and security of his client.
It was always a deep pleasure to him to trace back to their origin the principles involved
in a case, to ascertain when and how they came to be incorporated into the law, and enforcible by a Court of Justice. He
was never content with the result of his inquiries unless they
enal)led him to form some definite conclusion. He did not coninvariable rule to

fine his investigations to the writers

on the laws of iMigland

mulcitudinous, and learned, and profound, as they

corpus Juris

cici/is,

The

are.

and the best commentators upon

it,

and
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Germany, and Holland, and Italy, and
and canon, and especially on international
maritime and commercial law, were embraced within the

the best writers of

France, on the

civil

On these important subjects he colone of the best private libraries in the Southern States.
was always equally at the service of the Bench and of his

range of his inquiries.
lected
It

He

brethren of the Bar.

constantly consulted and used these

whenever they were
was a labor of love, and to

To

authorities

applicable.

tation

detect an error in a translation,

verify a quo-

or the omission of a limitation to a broad generality,

was no

In admiralty and commercial cases he was

small triumph.

much

engaged.
His general reading and knowledge of nantiand mercantile affairs gave him great advantages in cases
arising out of them.
In the Eqnity and Admiralty Courts he
had much practice. In conducting his business he combined
cal

great decision

witli

great conciliation, addressing the

Bench

always with politeness and respect, he maintained with the
utmost firmness the rights of his clients and of his profession.

much

In the examination of evidence, he observed

he treated with

witnesses

due

all

courtesy;

consideration; but

an

unwilling, a prejudiced, or a prevaricating witness had nothing
to

He

expect from his forbearance.

honorable means

to

unhesitatingly used every

ascertain the truth.

inadvertently, a

II',

was made

any statement
judgment of the Court, he never perremain uncorrected; and no fear of consequences

mistake, either in law or in

fact,

in

likely to influence the

mitted

it

to

ever prevented

him from stating, with the
sustained by
his mind

fullest

—

any conviction of

emphasis,

the law

evidence that affected the merits of the case.

— or

the

In performing

consequences to himself never weighed
one feather in the scale. He feared to be wrong, and he had
no other fear. Inflexible adherence to this principle was probably the main ground of his success. His professional income,
long, was one of the largest at our Bar.
His incessant labor
seriously affected his lieallh, and made some relaxation from
his duty, the possible

it

indis[)ensable.

summer of

1S15,

benefitted by

it,

By
made

the advice of his physician he, in the

a

visit to

Europe; and returned, greatly

in time for the sitting of the

Court in January,
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1S16.
In the Slimmer of 1S19, tlic ]?ank of the United States
had fallen into extraordinary dilliculties. The stockholders
were snmmoned to meet in Philadelphia, The citizens of
Charleston, and of the State generally, were deeply interested
They wished to send the
in that nnfortunate institntion.
Honorable William Drayton, the Recorder of the City of
Charleston and Judge of the City Court, as their proxy to that

meeting.

poned.

and held
resigned

The sitting of his Court could not well be postHe resigned the office. Mr. King was elected to it
On Mr. Drayton's return home, Mr. King
the Court.
On
the office, and Mr. Drayton was re-elected to it.

November, 1S29, the Centennial Anniversary of
Andrew's Society of Charleston, he delivered an
He, in that year,
address for the occasion before that society.
first visited the Valley of the French Broad, in North Carolina.
the 30th of

the Saint

To

benefit the health of

a retreat for

one of his tamily, he soon

them among

after built

the mountains, near Flat Rock,

there they have since usually spent the

summer.

Our

and

State

had then been for some time agitated by the doctrine of Nullification, and the character of the resistance that ought to be
made to the law of the United States imposing a protective
taritf. From the day that the minimum principle
as for brevity
it has been designated
was introduced into the revenue Acts
of the Union, he has been opposed to a protective tariiT; and
in ISlf), while in Columbia attending on the Appeal Court, he
repeatedly denounced the principle.
He had then been long

—

—

deeply convinced that the true policy of every intelligent
the highest and
buy at the cheapest and
market, from the lowest seller.
But he was also satisfied
the United States, under the Constitution and the contem-

people was,

to sell

whatever they had

best market, to the best bidder,
best
that

poraneous construction of

had the

legal

power

it

to pass

and

to sell at

to

by the generation
such a law

who made

— a power

it,

which the

intelligence of the age and the condition of our country forbid
them to exercise. While the right, therefore, as he thought,
was with the opjiosers of a protective tariff", the law was against
them; and, while a good citizen ought to do everything legal
to have an unrigliteous law repealed, he was, until it was
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repealed,

bound

obey

to

that a protective tariff

strained to act with the

proposed

remove

to

it.

it.

With

the conviction, therefore,

and unjust he felt conUnion party who opposed the remedy
The object of the Union party was, to

is

imjiolitic

unite the South in determined opposition to that

tariff,

with

the deep conviction that their combined

strict

con-

efforts, in

formity with the Constitution, could not

of success, and

fail

were abundantly sufficient to protect their rights; and they
delegated committees to wait on the Legislatures of several of
the Southern States, in the name of the Union party; and to
ask these States

to co-operate

with them in striving

about the combined action of the South.

Henry Middleton and Mr. King were delegated
of Tennessee, that were

lature

summer of

to

sit

at Greenville, in

The

to

go alone.

He

to the

Legis-

to tlie

mountains,

our State, and sent a mes-

sage saying, that ho would be unable

King

bring

Nashville, in the

at

Mr. Middleton, on his way

1832.

was taken unwell

to

The Honorable

to go,

and requesting Mr.

did go, and executed his commission.

Legislature of that State adopted a special report on

favoring the views of the Union party.

That

report

it,

was

immediately communicated to the Executive of our State.
But her course was predetermined. Happily our distinguished
statesmen,

who

then represented us in Congress, at an early

meeting of that body, adjusted the cause of our resistance to
the Tariff, aiid the storm that seemed gathering around us
passed harmlessly away.

King attended a rail-road meeting at Ashville,
North Carolina. A large number of influential gentlemen
They were
of that State, and of Tennessee, were present.
unanimously in favor of a rail-road to run from the seaboard
of the South, down the Valley of the French Broad to the
In 1832, Mr.

in

navigable waters of the West; and they resolved to apply to
Government for the services of an experienced

the General

engineer, to survey
its

tlie

course of that river, and

availability for that purpose.

It

King, as chairman of the meeting,
to the

General Government, and,

wns made
to

after

the subject, the request was granted.

submit

to

report

on

the duty of Mr.
tliat

resolution

some correspondence on

The

construction of a
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connect her southern seaboard with the Valley of

the Mississippi, had been previously agitated in the Southern,

July,

Western States. On the 4fh of
Convention was held at
Tennessee, probably more numerously attended

and

Atlantic,

several of the

general Rail- road

1836, a

Knoxville, in

than any other similar convention ever held in the United

The utmost enthusiasm

States.

Committees

to

carry

out the

undertaking prevailed.

lor the

views of the

appointed; charters were obtained from

which

the contemplated road

tions to

it,

to a

all

was designed

very large amount, were

meeting were

the States through

made

to
;

pass; subscrip-

and

in

January,

1S37, the stockholders met at Knoxville, elected directors, and

organized the company.

Mr. King took a deep

interest in this

great undertaking, attended all the important meetings of the

stockholders and directors in South and in North Carolina,

Tennessee, Kentuck}', and Ohio.
In September, 1S39, they met at Ashville,and, after receiving
sundry reports and electing directors for the ensuing year,
they, on the 19th of that month, adjourned to meet in Columbia
on the 4th of December next. Tlie dangerous illness of the
president. General Hayne, caused the utmost solicitude, and
alarmed all the friends of the enterprise. On the 24th of
September he died most deeply and universally lamented.
He possessed the noblest (pialities. South Carolina never
had a truer son, or one more devoted to her well-being and
honor.
On his death, the Board of Directors elected Mr.
King, president, during the adjournment. With great incon-

—

venience
office,

he entered earnestly on the duties of the
meeting of the stockholders, laid before

to himself,

and,

at the

them a

full report

report

recommended an

South Carolina

of the then situation of their affairs.

contemplated

to

the

That

Legislature of

them through their difficulties.
A memorial was preLegislature, and the aid was granted.
The
road to the waters of the \Vest was then
for aid to assist

The recommendation was
sented to the

application

adopted.

suspended, and the opcn'ations were confined witliin the State
of South Carolina.

The

professional business of Mr.

King had long pressed
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With the increase of

heavily on him.

his

family and the

extension of his personal relations and interests, the claims

on

his attention to them had greatly increased; and he began
contemplate the time when advancing years would compel

to

him

and finally to relinquish, his accustomed labors.
always intended to pay a last farewell to the land of
his I)irth, and to visit several places in lilurope.
Early in
1840, he made his arrangements to carry this intention into

He

to lessen,

liad

effect.

He

the very

by

his

town of Crail,and there occupied
which he was born, in the house yet owned

revisited the old

room

in

cousin-german

that bears his name.

—

his only

relative

in the old

the meeting of the British Association for the

He extended

of Science.

world,

In September, he attended, in Glasgow,

Advancement

his tour on the Continent of

Europe,

and, in the Spring of 1841, he returned home.

He

did not immediately

retire

him, and

from the Bar.

His old

them he could not refuse
his services.
In 1842, the Honorable Jacob Axson, Recorder
of Charleston and Judge of the City Court, from severe and
continued sickness, was unable to perform the duties of the
Late in that year, Mr. King was elected additional
office.
Recorder and Judge, and performed these duties for some
time after Judge Axson's death. In March, IS 14, he resigned
clients often applied to

the

to

In 1843, he took a part for the defendants in the

office.

Bank of South
by the Attorney General, in

very important case of the State against the
Carolina, specially

obedience

reported

to the directions of the Legislature.

Convention that

sat in

for the Parislies

of

Columbia,

St.

in 1852,

Philip and

St.

In the Slate

he sat as a Delegate

Michael.

From

the

Incorporation of the Medical College of the State of South
Carolina, he has been a member of the Board of Trustees;
and from 1837, when the Honorable Charles J. Colcock
retired from the Presidency of the Board, he has held that
office.

In 1817, Mr.

Charleston.

King was

He

that institution.

elected a Trustee of the College of

has since given

He

Standing Committee.

much

time and attention

has long acted as Chairman
In

to

of the

1844, in consequence of the very
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the death

in

T. Brantly, D. D., President of the
the request

College, he, at

some months,

of the

trustees,

of

Rev.

tlie

FacuUy

of the

performed, for

Honorable
William P. Finley was elected to it. And after the death, in
December, 1S4G, of the Honorable Henry Deas, the President
of the Board of Trustees, he was elected to, and still holds,
the duties of the office, until

the

tliat otlice,

King has been twice married. He is now a widower.
j)leasure of knowing both his wives, and we
have never known a man that seemed to be liappier in his
JNIr.

We

had the

He

domestic relations.
active duties of his

engaged as

The

His devotion

ever.

claims

has, for several years, retired from the

but his time

profession;

studies

to his

— of

upon him of his friends
which he is connected

institutions with

family relations

—

as

is

is

much

unabated.

the educational

— of
and
— give bun enough,
his

social

of his material interests

and more than enough, of occupation, and often compel him
leave undone what he is anxious to do.
He is still deeply

to

attached

to

He

his profession.

believes that the firmness, the

intelligence, the high character of the

Bar

are,

nnder Provi-

dence, the surest and the best safeguard of a just and wellregulated freedom; and that

all

the institutions of onr country

and vigor, so long as the Bar
maintain their untainted integrity and honor. These institutions, he is assured, are the best and noblest inheritance that
will be perpetuated in health

a citizen can leave

to his posterity.

Mr. King, after his services as Assistant Recorder to
Recorder Axson, during his long attliction of paralysis, has
generally been known as Judge King, and as such we shall
hereafter designate him.

His services as Assistant Recorder
atilicted Recorder and his family

were gratuitous, so that the

might receive the benefit of

his salary.

The same benevo-

lence occurred in the case of President Brantly, of the Charles-

Judge King acted as president while that great
and good man was paralyzed and sinking into the arms of
death, and until his successor was appointed.
These are in-

ton College,

stances of kind benevolence,
the Judge.

which do honor

to

the heart of
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The
and

Conversation Clnb, which imparts so

interest to strangers

meetings, had
its

president

who

origin with the

its

— and a few kindred

The Judge

made many

lias

much knowledge

are invited to attend

Judge

— who has

spirits.

interesting addresses,

be mentioned

liis

address before the Georgia Historical

which received much and deserved

Society,

which

Among them

are not mentioned in the preceding narrative.

may

weekly

its

long been

praise;

and his

address on the culture of the olive, before the State Agricul-

Columbia,

tural Society, at

was one of

many

This address
[)leas-

preserved for the

of his hearers.

The Trustees

of the Charleston College, in '57, discharged

owed

a duty which they
that institution,

1S4G.

which we have had the

we hope, been

ure of hearing, and has,
benefit of

in the year

the most interesting

and

to

Judge King's eminent services in
literary attainments, by con-

to his great

him the degree of L.L. D. The same distinction,
commencement of the University of North CaroChapel Hill, was conferred on him, President Bucha-

ferring on

at the late
lina, at

nan, and the Rev. Bishop Otey, of Tennessee.

was a
when bestowed, without solicitation, by the
of North Carolina, on a great occasion, and
degree

a great honor,

is

it

No man

ored association.

certainly

still

If sncli a

greater one

great institution
in a greatly

hon-

ever deserved such a distinction

more than Judge King. For he is one of the finest scholars,
and purest and best of men.
Judge King is blessed with a numerous family of sons and
daughters;

and

for

all

of

whom

are remarkable for their love to liim,

one another, and

respective s[)heres.

He

resulting from diligence,

young man,

cast, as

it

is

for

lives

of usefulness in

knowledge and

sobriety.

The

poor

were, a stranger on our shores, by his

indomitable energy, his literary attainments, and
sional success, has

their

a remarkable instance of prosperity

become one

liis

profes-

and most
His health, strength, and

of the wealthiest

honored citizens of Charleston.
length of days, he attributes truly

to

his perfectly temperate

His wealth gives him the means of the exercise of a
most generous and elegant hospitality. His fine mansion, at
the corner of George and Meeting streets, is always open to

habits.

:
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the Judges of South

has ever beeu as the residence of a brother,

have always been welcome.

to

His intimacy with

CaroHna

it

M'hich tliey
tiie

Judges

DeSaussure, Waties, Nott. Chcves, linger, Joiinson, Harper,

Evans and O'Neall, has always been

him and them a

to

source of pleasure.

Jndgc King's consistency

as

stood by the C()n)<titulion

(ttnl

has

politician

a

our constantly cliaiiging creeds, remarkable;
the

U)ii(tn

been, in

he has always

and long may he

;

enjoy the great blessings of both.

As a lawyer, he occupied the
members of the Charleston Bar.
and

eijuity,

were remarkable

He was always

tion.

learning,

As

;

for

would lay
research and wisdom.

and

object,

for

listened

most respectful attention
that he

rank among the eminent
His arguments, both in law
their learning and applica-

first

to,

they

by the Bench, with the

knew

before

a Judge, he met the resp(U)sibilities

litigation

was

that truth

them the

his

olferings

of

and the vexatious

of the City Court with a clear head, a just purpose,

and an honest heart. His services, ///e«, " without money
and without price," could not be too highly appreciated.
Judge King is one of nuture''s noblemen : kind in all his
relations, just

with his tellow-men, and

his intercourse

in

up daily

offering

to his

Saviour the sacrifice of

contrite lieart," he stands

now on

'"a

broken and

the verge of time, to be

venerated, admired and loved by his family, his friends, and
wb.o

all

The

may have

following

the privilege to see him.

letter,

written by

Judge King,

at the

request

of his friend. Judge David Johnson, to his son, David Johnson,
Jr.,

advising the course of study which might be profitable to

his future profession,
is

is

appended, as containing matter which

eminently useful and valuable

ing

to

to

young men who

are seek-

be lawyers:

^^

Charleston, Jlui^ust

\st,

1S36.

David Johnson, Jr. Esq.
My Dear Sir From the time that I promised my much
valued friend, your father, to submit to you my views of the
course of study which you might find it advantageous to

—

—
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your future profession, I have been
I
have rei)eatedly determined to delay it no longer, and yet one thing has occurred
after another to prevent me from fulfilling my determination,
until I have been much disappointed and mortified by the
I
have at last taken up my pen, resolved
procrastination.
that I shall not postpone it one other day, though I may feel
myself compelled to make it briefer, and less satisfactory to
pursue, with a view

anxious

to

myself, than

Your plan

redeem

I

intended or anticipated.

of remaining in college and pursuing your gen-

eral studies, after

the

to

that promise;

you have taken your degree of A. B., is in
is a good augury of your
When young men usually graduate, they

highest degree judicious, and

future

success.

generally are just beginning

to

know

the full value of the

advantages which they have at college, and to profit by them.
If they enter immediately on the study of a profession with
the preparation merely,

them,

I

which the usual

will not say that they

will

college course gives

profit

little

from

it,

but,

assuredly, their professional studies will be very apt, in a short
time, greatly to

impair their proficiency in their general stu-

when, if they had, for some time longer, given their
maturing mind to them, they might have made such progress
in them, and fixed them so firmly in their memory, that their
command over them would probably last through life. There
is scarcely any part of a liberal education which is not valuaBut the languages, and moral
ble to one destined to the Bar.
and intellectual science, claim a decided superiority, and to
them ougiit his attention to be mainly devoted. Under the
head of the languages, I include both the ancient and the
modern; and in moral and intellectual science, I embrace
political, moral and intellectual philosophy, logic, rhetoric,
On these I
history, poetry, criticism and general literature.
After all that has been writshall offer you a few remarks.
ten and said on the subject, I am deeply persuaded that there
is no better exercise for the young mind than the study of the

dies,

ancient languages.
ject.

It lias

This

never, to

my

is

not the place to discuss the sub-

knowledge, been discussed as

it

Experience seems most decidedly in its favor
no doubt, some men have become eminent without it per-

deserves

to be.

—

I;
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haps, because they were without

Decipit examplar vilibus

it,

How mauy

have risen to distinction by it, who,
without it, never would have been known. To a hiwycr, a
knowledge of Latin, at least, seems indispensable. It contains
and without it the names of
the vocabulary of his science
imitabUe.

his tools

—

—

'Of

much

better than jargon

of his necessary language, would be

— signs without the

nection with the thing signified.

mend
tend

you may study them,
I

presume,

and
still

would, therefore, recom-

I

and continued cultivation of Latin.
point out to you the best authors, or the way

a diligent

to

is

or the language

he ought never

—

To
in

pre-

which

merely as a language^

The Greek

wholly unnecessary.

richest of languages

little

slightest traceable con-

— that noblest

not so necessary for a lawyer

is

much

to lose so

of

as he

it

brings with

him from college. To strive for more, would probably cost
him more than the acquisition, if made, would be worth;
and it would, assuredly, require much of his time more than
his other indispensable studies would allow him to give to it.
But he may very well retain what he has got. Let him, every
Sabbath, make it a point to read a few chapters in the Greek
Testament, or Xenophon's Memorabilia, and make sure that
he understands thoroughly every word he does read at the

—

;

end of twenty years he will probably find that he has lost
He will have little
little or no Greek that he ever knew.
German is now, pertime to give to the modern languages.
a key to the greatest
haps, next to English, or even before it
number of profound original works. But I am assured that,
to understand it thoroughly, requires as much time as to masand no lawyer can afford to give that time to
ter the Greek
While, therefore, I should think the acquisition of it
it.
valuable, 1 should dissuade a student of law from endeavor-

—

;

the contrary, I should recommend to him
French language. With the knowledge
which you already have of Latin, you could very easily
should say, in a very few months so far master the French as

ing to
the

make

study

On

it.

of the

—

—

at least to read

it

with great

phrases are borrowed from

and our

facility

it.

old reporters, are written

24

— very many

Littleton
in

of.

our legal

and the Year Books,

the

Norman

dialect of

—
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the language; and, however well they

mind

inquiring

Some
to

is

always anxious

to

may

be translated, an

consult the original.

of the very best writers too, on departments of the law,

which, especially

in

which we have

commercial questions, we have conIndependently of Domat, of

French.

stant reference, are in

a good translation, there are

highly important works

many

important

— which

have never been translated,
country ought to be ignorant.

and of which no lawyer in this
We have only a translation of Pothier's Treatise on Obligations, and that, to my knowledge, is not, in every instance,

He has left many other invaluable productionsD'Aguesseau, Emerigon and Valin, are without rivals in our
Unless you have a special taste for the learning of
language.
languages, I would recommend you to confine your atteiuion,
accurate.

modern languages,

as to the

The Spanish

possesses

harmony, and
guage; but
that

is,

in

On

it.

no advantages

for the

the whole,

French scholar, he

French.

majesty, and

every respect, a richer and nobler lan-

ofters little or

would repay him

give to

to the acquisition of the

much more power, and

will

if

to the legal

student

time which he would have
the lawyer

is

seldom have reason

a good Latin
to regret his

to

and
want

of knowledge of the other languages.

Lord Bolingbroke somewhere says, that metaphysics and
mountains which the student must climb
before he cau have a commanding view of the mighty ocean
There is much truth in the observation. No
of the law.
history are the two

man who
mind

is

not an expert metaphysician, or

who

has not a

naturally well adapted for metaphysics, will ever be a

distinguished

lawyer.

It

is

emphatically a science of dis-

and he who sees most readily and clearly the differThe
ences iti things and circumstances, is best fitted for it.
ignorant may talk of splitting hairs, and sneer at distinctions
without a ditference, but it is because they know no better.
This subtlety is not inconsistent with the most vigorous and
comprehensive grasp of mind nay, is most frequently united
and is itself one of the strongest evidences of that very
to it
You have already, I presume,
vigor and comprehensiveness.
studied Locke, and after all the labors of the Scottish school

tinctions,

—

—

—
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that

know

I

Hume, with

— and

all

has done

it

the language

in
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much

that

— we

have nothing

can supply

his

place;.

his skepticism, well merits a critical perusal.

Brown's works on this subject are, perhaps, the fullest in our
and they are valuable as coming, I may say, last.
He has reviewed and freely criticised the labors of his predecessors.
He is exceedingly arrogant and conceited, and hazards opinions which will not bear the test of severe scrutiny.
But a careful reading of it, comparing his views of the opin-

language

—

ions of other philosophers with these opinions themselves, as
stated
It

the original works, will richly reward the student.

in

may seem

strange, but

it

is

no

in our language,

you.

which

I

can unhesitatingly recommend

to

very defective.

The

of Moral and Political Philosophy, by Dr.

Adam

Ferguson, will supply

many

the very best book, with

is

of his deficiencies, and

On

some, thought a better work.

my

I

treatise of practical morality

Paley, though perhaps the best,

Principles

than strange, that

less true

do not think we have a complete

is,

defects in our language,

all its

by

the philosophy of morals,
is,

in

Theory of Moral Sentiments, by Adam Smith.
No book not professional, is more important to be thoroughly
understood by the young lawyer; and he will find very few
opinion, the

better

Bar.

models of
1

versate diunia'
will find

phy.

style, or

would say
it

to

of an eloquence well suited to the

you of

it,

'

Hunc

iiociurna versale

— make yourself master of

its

principles.

manu
You

a beautiful specimen of logic as well as of philoso-

In political science, you will, of course, read his Wealth

much assistance from the notes of
you can find time, I would follow it by
Ricardo atjd Malthus, and say, })erhaps, the very best epitome
of political economy which we have in our language, is the
one compiled by Dr. Cooper: it contains more of the theory,
combined with the facts and results, than you will find any
where else in the same space. Connected with this subject
are two works, which I very strenuously recommend to you
Dugald Stewart's Dissertation on the Progress of Metaphysical and Ethical and Political Philosophy, and Mcintosh's
of Nations: you will find

McCulloch; and,

if

Progress of Ethical Philosophy.

They

are inestimable pro-

—
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The former has

ductions.

Few

richly merits.

mind

not received the approbation

books are better calculated

a thinking; and that, after

of a good book.

undeserved

The

latter

all,

is

in

it

set the

the best characteristic

has received

Both are written

praise.

to

its full

share of not

an admirable

spirit

hackneyed
They are two of the
full of wisdom without ostentation.
brightest gems in the crown of modern philosophy, and will,
I do not hesitate to predict, shine witii undiminished lustre
when much of the paste of this age will be thrown away and

mild, impartial, fearless,

forgotten.

full

of informition not

Logic and metaphysics are so intimately conyou are studying the one you necessarily

nected, that while

I consider them as actually blended.
and not the mere form of logic, that is of
any real benefit. It is well enough to know the names of our
tools: it is far more valuable to know how to handle them.
The Institutes of Quintilian, and the Rhetoric of Campbell,
are books that will well reward you for the time that you may
bestow on them; and 1 would recommend them to you.
Karnes on Criticism, and Blair's Lectures, are both good
books; but you will scarcely have time for them, Karnes is
a far better thinker than Blair. His book has more originality.
Blair has a good taste, so far as the capacity of his mind extends but it could not rise to the comprehension of Milton,
or the power to estimate his rank as a poet.
An extensive knowledge of history is of the greatest impor-

attend to the other; so that
It

is

the substance,

;

—
— from

tance to a lawyer

after the

of England

its

ners,

history of our

own

intimate connection with

customs and laws

country that
all

our man-

— will best deserve your attention.

With

Hume, with all
contains so much pro-

ihe leading authors you are already familiar.

and misrepresentations,

his partialities

found wisdom
flicting

— such a deep insight into the motives of con— such masterly sketches of character—
all in

parties

so enchanting a style, that he will ever stand at or near the

head of philosophical
diced narrative, there

Rapin

;

historians.
is

no one that

For accurate and unprejuI

prefer to

my old

favorite,

Hallam's History of the Middle Ages, and his Consti-

tutional History of England,

you ought by

all

means

to read.
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and geography
and certainly no one M^ho wishes to

think, that chronology

are the eyes of history;

read history understandingly, will be without his chronological

tables

and

his atlas within

He

his reach.

can have but

very crude and imperfect notions of the chain of events,
does not
other,

know

and the places

in

nology and geography

may

which they held
which they happened. But

the relations of time

may

I

had almost

if

who
each
chro-

be called the eyes of history, laws

They

well be called the spirit, the soul of history.

the true, and

to

said, the

are

only true permanent me-

mind of the times, and throw
on the manners, and customs, and condition of
society, than any or all other sources.
I cannot spare time to
illustrate this opinion as perhaps it deserves, but Istrenuously
morials and exponents of the

more

light

advise you, in reading the history of any period, to consult,

you can, the laws passed during that period. Read
where you can their preambles and provisions; trace the
causes which led to them, the manner in which they were
received, the effects which they produced, how they acted
on the people, and the people reacted on them. Unless history be read in this manner, it is little better than a romance.
Tlie guides in the study of ancient history are so numerous,
that I would only occupy your time and my own, were I to
give you my sentiments of a course of reading in that department. You can scarcely go wrong.
There are, however,
three books, which I rather think are not generally read, and
which yet are more deserving of attention than most of those
on ancient history, generally put into the hands of a student,
and, therefore, I point them out to you.
Tlie Origin of Arts,
&c., by President Goguet
a work originally French, but of
which we have a good translation; Anacharsis' Travels, and
Gillie's Universal History
not his History of Greece, which
so far as

—

—

is far

inferior to Mitford.

more solid part of knowledge, we ought
ornaments and no man can pretend to a
the English language and literature, who is

In attending to the

not to forget

complete
not

its

skill in

;

familiar with

subject, that

I

onr poets.

scarcely

But, this

know, within

tlie

is

so

space

extensive a
to

which

I

—
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must confine myself, how

You ought

to advise.

portion of yonr time to this study,

— with

I

will not

to give

some

merely say the

and Milton
and to
imprint select passages from them on your memory. You
will scarcely have leisure to give much time to this department, but more may be done in a short time, if well employed,
than you can imagine. You ought to know something of
Chaucer, and Spencer, and Ben Jonson and his cotemporaries, and as much as you well can of Dryden and Pope.
During the last fifty years, we have had a perfect flood of
Those
poetry; but much will scarcely live fifty years longer.
who have had the greatest popularit}^, have not, in my
judgment, best deserved it. Wordsworth deserves to survive
Byron and Scott. His Ode to Duty, is one of the noblest
As a relaxation from severe studies,
things in our language.
you will find a perusal of our best novels, both interesting and
but
instructive
the extent of them is almost boundless
every gentleman ought to know such works as the Tale of a
Tub, Tom Jones, Roderic Random, Gil Bias, Don Quixotte,
and very many others, which form an important department
in literature, and which would furnish the mind of a lawj'-er,
with material of great value to him. This letter would
become a pamphlet equally tedious, perhaps, to you and to
me, were I, however briefly, to touch on all the topics which
I must, I find, limit myselt, and
present themselves to me.
come at last to the studies strictly professional. You have
already read Blackstone, Vattel, Starkie on Evidence, and
Stephens on Pleading. This is a good beginning. You think
of studying Grotius and Puff'endorf in the originals; I fear you
The time that you might
will scarcely find time for them.
give to them, I would much rather you would give to their
masters Thucydides, Xenophon, Polybius, Livy, Sallust and
Grotius would repay
Tacitus, in the original if possible.
your labor, Puff'endorf scarcely. He is a very heavy writer
laboring after questions of morals which no one ever doubted;
to be consulted rather as a book of general principles, and
especially, when joined to Montesquieu, which you have also
reading

of our

especially,

—

—

best

you ought

poets
to

make

Shakspeare

yourself familiar

—

—

—
RECORDERS.

375

sufficient to introduce you to our MuniLaw. You have read Blackstone, but I recommend to
you to make yourself a perfect master of him, so that, if possible, you may have every principle laid down by him, present
to your mind, and have ready command over it.
Yon will

read, will be quite
cipal

find even the committing to

memory

his leading definitions,

Not that I, by any
means, set the very high value on Blackstone that is said to
have been done by Lord Mansfield. He is often inaccurate,
and is not now allowed to be quoted as an authority in England.
But still, he is the very best book (if an exception is
not to be made in favor of Kent) that we have, to open the
way to the more recondite writers. When you have given
Blackstone a second pernsal, I would then recommend to
you, to read Wooddeson, and compare him, at every step,
with Blackstone. Let Kent's Commentaries follow Wooddeson, you cannot too carefully study Kent.
His book to
you, is even more important than Blackstone. It is really
astonishing how much he has compressed into so small a
space.
For, considering the mighty mass of materials which
he has sifted, and the exceedingly numerous and accurate
an

important and valuable exercise.

which he unfolds, four octavo volumes may be
When you have thoroughly
mastered Blackstone and Kent, and not till then, and are in
complete possession of the more general technology of the
law, I would strenuously recommend to you the study, the
diligent, careful, minute study, of Coke's first Institute Littleton, with his. Coke's Commentaries on Littleton,
This book
lies at the very foundation of our law, and I would almost
principles

estimated a very small space.

say that no

man

not master

of

writers.

can be a great

it.

Coke

is,

Common Law

by

far,

His dicta are authority, not,

lawyer,

who

is

the greatest of our law
it is

true,

always

correct,

but so seldom wrong, that he approaches as nearly to infallibil-

any one human mind can be expected to do. His works
them are a perfect mine of legal learning. Every line
almost, is an apothegm, an axiom, and all this embodied in
so quaint, and I would say so good a style of genuine old
English, and blended with such spirited remarks, and such
ity as

all

of

—
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qniet humor, as to combine instruction with pleasure, in a far

than any other of our legal

higiier degree

classics.

I

would

say of him, as Quintilian says of Cicero, with the alteration of
a single word, Coke, (he did not usually,

own

name,)

jmn non hominis

scd

Ics^is

I

believe, latinize his

nomen

habitlor.

Ille

Coke valde placehit.
By the time that you have read the first Institute, you will
have made such progress, that any attempt to direct your
reading beyond this point, would, I presume, be unnecessary.
Cruise on Real Property, and Fearne on Remainders and
Executor's Devises, will, probably, claim your attention; and
these, I think, Avill lay a deep and broad foundation for any
legal superstructure you can raise on them.
On Commercial
se prqficisse sciat cui

Chitty on Bills, Gow on Partnerand Phillips on Insurance, will well reward the time
you may give to them. Jones on Bailments, though not
entirely accurate
what book on law is? presents the most
beautiful specimen of legal logic in our language, and treats
with much discrimination and ability, a subject of boundless
application.
The Acts of Assembly of our own State, and our

Law, Abbott on Shipping,
ships,

—

—

State Reports, will require a careful examination,

ing them, you will find

it

and

in read-

of great future value to you,

if

you

have copies of your own, and make your notes awd references as you go along.
Chitty on Pleas and Pleading will
occupy some of your time; and I advise you, that, in every
form of action, whether
contractu or ex delicto, while you
eijc,

arc reading the doctrine,

draw up

for yourself the pleadings,

from the writ to the execution copy them in a book, and
keep them by you for future use. These forms are like an
experiment in natural philosophy they show the principles
in action, and make them better understood than any mere
;

:

definition or

description could ever do.

Starkie

is

the best

book we have on Evidence. Make yourself most familiar
with the law on this subject: it is of the very last importance, and the practicing lawyer is called on for it, at the
instant he

may

least

expect

it.

On

every other part of the

law you may, probably, find time for inquiry and consideration.
This must be at your immediate command. For a
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on any otiier matter of law, you may draw on
merchant draws on his money in bank.
But, for questions of Evidence, you must, at the moment, be
ready: they must be in your head, and you must know, at
legal opinion

your

library, as a

once, where
your pocket

to find

—

them: they must be your ready cash in
draft to make them

— without the necessity of any

available.

Keep constantly and
note in
to

it

you.

portance.

carefully, a

common-place book, and

every remarkable case and observation that occurs

Methodical arrangement

You

will

find

in this, is of the

many

utmost im-

about the best

directions

method of keeping such a book.
Organize, if you can, a club of students, of your own standing, or older, with whom you may discuss points of law.
Under good management, this exercise is invaluable; and you
ought to spare no pains to secure its benefit. If you fail,
after all your efforts, then adopt the custom of discussing some
point aloud every day, by yourself.
If you can get any one
to listen to you, so much the better.
Your own good mother
would be no unmeet audience. Some persons might smile,
perhaps sneer, at this advice. It would be, because they

know no

better.

Experience has convinced

me

of

its

advan-

tages.
I have said nothing to you of the Civil Law.
It is not that
have forgotten it. But it is so extensive a topic, that I
cannot trust myself to enter on it, and I fear I have already
tired your patience.
It is now near two o'clock in the morning, and I am myself, tired.
But if my remarks shall be of
I

any

benefit to you,

I

shall think

my

time well bestowed, and

most sincerely wishing you all success,
I am, with great regard, my dear

Very

sir,

truly yours,

M. KING."

APPENDIX

JOHN RUTLEDGE.*
The

following documents, connected witii the most inter-

esting period of the history of South Carolina,
will
It

be unacceptable

not

was

it

is

thought,

the readers of these volumes.

shortly after the victory of

Eutaw, when the freedom

become

certainty, although Charles-

of the State had
ton

to

still

remained

a

moral

in the possession of the

enemy, that these

They

declarations of public opinion were promulgated.

in-

burned
suffered, during
in
This fathe long struggle of their country for independence.
mous assembly was greatly censured at the time by some, for

and vengeance
the hearts of the men who had fought and

dicate the feelings of bitterness

the vindictiveness of

its

that

still

proceedings, in the passage of the

Amercement, and Banishment Laws. Subsequently, however, at the first meeting of the General Assembly
in Charleston, after the evacuation of the city by the British,
many of the most rigorous of these measures were modified;
and to their honor be it said, that iho, majority of the members
Confiscation,

of this last mentioned assembly consisted of those very

who had composed
had voted

While

enactment

for the

been just referred

men

and who
severe laws which have

the Jacksonborough assembly,
of the

to.

their blood

was

borders, their vengeance

hot, and the enemy was within
knew no bounds.

their

When their cause had triumphed, and their work was done,
and the country they loved was free, their hearts melted, and
pity, and the spirit of humanity, pervaded iheir counsels and
dictated their acts.

The accompanying

papers were written under the

first

con-

dition of feeling.
* Circumstances beyond
this,

and the succeeding

the control of the Publishers, prevented the placing of

articles, in their

proper order.
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The Speech of John Rutledge, Esq., Governor and Commander-in-Chief of the State of South Carolina, to the General Assembly met at Jacksonborough, on Friday, 18th
January, 17S2.
"

Honorable Gentlemen of the Senate, Mr. Speaker
and Gentlemen of the House of Representatives

" Since the last meeting of a General Assembly, the good

people of this State have not only

felt

the

common

of war, but, from the wanton and savage
it

calamities

manner

in

which

has been prosecuted, they have experienced such severities

as are unpracticed,

and

will scarcely

be credited by civilized

nations.
"

The enemy unable to make any impression on the Norththe number of whose inhabitants, and the strength

ern States

of

—

whose country, had

their

baffled their repeated efforts

— turned

views towards the Southern, which, a difference of

cir-

cumstances, afforded some expectation of conquering, or at
least of greatly

distressing.

duction of Charleston was
force

with which

garrison, as

it

it

After a long resistance, the re-

by the vast superiority of
had been besieged. The loss of that
eff'ected,

consisted of the Continental troops of Virginia

and of a number of militia, facilitated the
enemy's march into the country, and their establishment of
strong posts in the upper and interior parts of it; and the unfavorable issue of the action near Camden, induced them
vainly to imagine, that no other army could be collected
which they might not easily defeat. The militia, commanded
by the Brigadiers Sumter and Marion, whose enterprising
spirit and unremitted perseverance, under many difficulties,
are deserving of great applause, harrassed and often defeated
large parties; but the numbers of those militia were too few
to contend effectually with the collected strength of the enemy.

and the

Carolinas,

Regardless, therefore, of the sacred

ties

of honor, destitute of

the feelings of humanity, and determined to extinguish,
possible, every spark

the insolent pride of conquerors, gave

the exercise

if

of freedom in this country, they, with

unbounded scope

to

of their tyrannical disposition, infringed their
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public engagements, and violated the most solemn capitulations.

Many

of our worthiest citizens were, without cause,

long and closely confined

— some

on board of prison-ships,
Augustine their
properties disposed of at the will and caprice of the enemy,
and their families sent to a ditferent and distant part of the
Continent without the means of support. Many who had
surrendered as prisoners of war were killed in cool blood:
several suffered death in the most ignominious manner, and
others were delivered up to savages, and put to tortures under

and others

in

town and

the

which they expired.

Thus

—

castle of St.

the lives, liberties

and properties

of the people were dependent solely on the pleasure of British officers,

who

deprived them of either, or

all,

on the most

Indians, slaves, and a desperate banditti

frivolous pretences.

of the most profligate characters, were caressed and employed
by the enemy to execute their infiimous purposes. Devastation and ruin marked their progress and that of their adherents; nor were their violences restrained by the charms or
influence of beauty and innocence
even the fair sex, whom
it is the duty of all, and the pleasure and
pride of the brave
to protect
they, and their tender offspring, were victims to the

—

—

inveterate malice of an unrelenting foe.

Neither the tears of
mothers, nor the cries of infants, could excite in their breasts
pity or compassion.
Not only the peaceful habitations of the

widow, the aged and the infirm, but the holy temples of the
Most High were consumed in flames, kindled by their sacrilegious hands.
They have tarnished the glory of the British
arms, disgraced the profession of a British soldier, and fixed
indelible stigmas of rapine, cruelty, ])erfidy and profaneness

on the British name.
do so most cordially

But

I

can

now

congratulate you

— on the pleasing change of

— and

affairs,

I

which,

under the blessing of God, the wisdom, prudence, address
and bravery of the great and gallant General Greene, and the
intrepidity of the officers and men under his command, has
been happily effected a general who is justly entitled, from

—

many

and singular marks of
your approbation and gratitude. His successes have been
more rapid and complete than the most sanguine could have
his

signal services, to honorable

—
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The enemy, compelled

expected.

to

surrender or evacuate

every post which they held in the country, frequently defeated and driven from place to place, are obliged to seek
refuge under the walls of Charleston, and on islands in

We

vicinity.

every other part

and

now

its

and absolute possession of
of the State; and the legirslative, executive

have

the full

judicial powers, are in the free exercise of their respec-

tive authorities.

"

1

also

most heartily congratulate you on the glorious vicby the combined forces of America and France

tory obtained

over their

second

in

—

common enemy when the
command at the reduction

whose boasted prowess, and highly

very general

who was

of Charleston, and to

extolled abilities, the con-

quest of no less than three States had been arrogantly committed,

was speedily compelled to accept of the same mortiwhich had been imposed on that brave but

fying terms

unfortunate garrison,
regulars,

and

to

to

surrender an

abandon

his

army

of

many thousand

whom

wretched followers,

he had

seduced from their allegiance, by specious promises
of protection which he could never have hoped to fulfil, to
on the naval supethe justice or mercy of their country
artfully

—

riority established

by the

illustrious ally of the

(a superiority in itself so decided,

and

in

its

United States,

consequences so

must inevitably soon oblige the enemy to yield
which they occupy in this State)— on the
reiterated proofs of the sincerest friendship, and on the great
support which America has received lYom that powerful
monarch, (a monarch whose magnanimity is universally acknowledged and admired, and on whose royal word we may
extensive, as
to

us the only post

confidently rely for every necessary assistance)

— on

the per-

between France and America
on the stability which her independence has acquired and
on the certainty that it is too deeply rooted ever to be shaken;
for, animated as they are by national honor, and united by one
fect

harmony which

common interest,
" What may be
of the events
tory

in

it

subsists

—

must and

will be maintained.

the immediate effects on the British nation,

which

1

have mentioned

:

of their loss of

terri-

other parts of the world, and of their well-founded
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apprehensions from the powers of France, Spain and HolIf experience can teach wisland, it is impossible to foretel.

dom
now

haughty and infatuated people, and

a

to

if

they

vvill

be governed by reason, they will have learned that they

can have no solid ground of hope to conquer any State in
the Union for, though their armies have obtained temporary
;

advantages over our troops, yet the citizens of these States,
llrndy resolved as they are never to return to a domination,
wliich, near six years ago, they

unanimously and

justly re-

nounced, cannot be subdued; and they must now be conthe height of folly

vinced that

it

so ruinous

a war.

is

If,

and madness

to persist in

however, we judge as we ought of

by their past conduct, we may presume that they
endeavor to keep possession of our capital, but
make another attempt, howsoever improbable the success of it

their future

will not only

may

appear, to subjugate this country;

incumbent on us
so

to

And

a design.

fatal

it

is,

therefore, highly

use our most strenuous efforts
I

earnestly conjure you,

to frustrate

by the duty

which you owe, and the sacred love which you bear to your
by the constant remembrance of her bitter sulferings, and by the just detestation of British government,
which you and your posterity must forever possess to exert
your utmost faculties f)r that [mrpose, by raising and eijuippins;, with all possible expedition, a respectable, permanent
force, and l)y making ample [jrovision for their comlortable

country

—

—

subsistence.

I

am

sensible the expense will be great, but a

measure so indispensable to the preservation of our freedom,
is above every pecuniary consideration.

"The

organization of our militia

A

is

likewise a sul)ject of

and concise law, by which the
burdens of service will be equally sustained, and a competent
number of men brought forth, and kept in the field when
infinite importance.

their assistance

may

clear

be required,

is

essential to our security,

and, therefore, justly claims your immediate and serious

some of our

at-

upon
several occasions, exhibited instances of valor which would
have reflected honor on veteran troops. The courage and
conduct of the generals whom I have mentioned, the cool
tention.

Certain

25

it

is,

that

militia have,

—
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and determined bravery repeatedly displayed by Brigadier
Pickens, and indeed the behaviour of many oflicers and men
in every brigade, are unquestionable testimonies of the truth

but such behaviour cannot be expected
from militia in general, without good order and strict discipnor can that order and discipline be established but
line
of this assertion

;

—

by a salutary law steadily executed.
"Another important matter for your deliberation, is the conduct of such of our citizens as, voluntarily avowing their
allegiance, and even glorying in their professions of loyalty
and attachment to his Britannic Majesty, have offered their
congratulations on the success of his arms, prayed to be embodied as royal militia, accepted commissions in his service,
and endeavored to subvert our Constitution and establish his
power in its stead of those who have returned to this State
in defiance of a law by which such return was declared to
be a capital otTence, and have abetted the British interest
and of such whose behaviour has been so reprehensible,

—

that justice
rights

and

"The

and policy

forbid their free re-admission to the

privileges of citizens.

extraordinary lenity of this State has been remarka-

bly conspicuous: other States have thought

it

just

and expe-

dient to appropriate the property of British subjects to the

public use; but

we have

forborne to take even the profits of

the estates of our most implacable enemies.

It is

with you

determine whether the forfeiture and appropriation of their
If snch shall be yoiu' deproperty should now take place.

to

termination

— though

many

of our firmest friends have been

reduced, for their inflexible attachment to the cause of their
to inconceivable distress, and if the
and power had prevailed would have been
doomed to indigence and beggary yet it will redound to the
reputation of this State to provide a becoming support for the
families of tliose whom you may deprive of their property.
"The value of paper currency became of late so much
depreciated, that it was requisite, under the powers vested in

country, from opulence

enemy's

will

—

the executive during the recess of the General Assembly, to
suspend the laws by which it was made a tender. You will
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not be proper to repeal those

some equitable mode for the discharge of debts
contracted wiiilst paper money was in circulation.
"In the present scarcity of s[)ccic it would be dillicult, if
not impracticable, to levy a tax to any considerable amount

laws, and fix

towards sinking the public debt; nor will

tin?

creditors of the

State expect that such a tax should, at this time, be imposed;

but

just

is

it

and reasonable,

that all

unsettled

demands

should be liquidated, and satisfactory assurances of payment

pnbhc creditors.
and honor, the safety and happiness of our
country, depend so much on the result of your deliberations,
that I flatter myself you will proceed, in the weighty business belbre yon, with firmness and temper, with vigor, unanimity and dispatch.
"John Rutledge."

given

to

"The

To

the

interest

speech the following addresses were returned by

this

the two branches of the Legislature:

The Address of

Honorable the Senate in answer

the

to the

Goi'ernor\s Speech.
'•May

it

beg leave

House

this

"

your llxcelleiiey—

|iie;i.se

"We

for

Any words

faint

to

your Excellency the thanks of

return

your speech.
that

we might

would convey but a very
on the perfect re-estabexecutive and judicial powers in

idea of the satisfaction

lishment of the legislative,

adopt,

we

feel

this State.

"

It

is

with particular pleasure, that

thanks

tor

we

take the earliest

your Excellency, our unfeigned
your unwearied zeal and attention to the real inter-

opportunity

est of this

to

present

country, and

to

to

testif

your entire approbation of

the good conduct of the executive since the last meeting of

the General Assembly.
" ^Ve see

frustrating

and revere the goodness of Divine Providence
and disappointing the attempts of our enemies

in
to

conquer the Southern States; and, we trust, that, by the blessing of the same Providence, on the valor and intrepidity of
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the free citizens of America, their attacks and enterprises will

continue
"

We

to

be repelled and defeated.

reflect,

with pleasure, on the steady resolution with

which Charleston was defended by a small body of brave
men against such a \Mst superiority of force, and we gratefully acknowledge the meritorious cmuluct and important
services of the otiicers and privates of the militia, who
stood forth in the hour of danger, and whose coolness perseverance and ardor, under a complication of ditficulties, most
justly entitle them to the applause of their country.
"We flatter ourselves that the blood which the enemy has
inhumanly spilled, the wanton devastation which has marked
their progress, and the tyrannical system that they have invariably pursued, and which your Excellency hath so justly
and pathetically described to us, will rouse the good people
of this State, and will animate them with a spirit to protect
their country, to save their rights and liberties, and to maintain, at all hazards, their

" It

is

independency.

with inexpressible pleasure, that

we

receive your

and glorious
events of tlie campaign, on the ha]ipy change of affairs, and
on the pleasing prospect before us; and we assure your Excellency, that we concur most sincerely with you, in acknowledging and aj)plauding the meritorious zeal, and the very
important services which have been rendered to this State by
the great and gallant General Greene, and the brave and intrepid odicers and men under his command, and to whom
W(i shall be happy to give the most honorable and singular
testimonies of our apjn-obation and applause.
"We are truly sensible of the immense advantage which
Excellency's congratulations upon the great

the United States derive from the

we have

ally;
aufi

the

most

])erfect

magnanimous

on the sincerity of his friendship

selves

much

prince, their

confidence on his royal word,

indebtcui to that illustrious

and we think ourmonarch for thegreat
;

which he hath been pleased to give
whose means they have been
enabled to humble the pride of liritain, and to establish their
independency upon the most permanent basis.

and

elleclual assistance

the confederated States, and by

;
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importance of the several matters wliich your Exrecommended to our consideration is so evident,
that we shall proceed to deliberate upon them with all possible dispatch; and we tlatter ourselves that our business will

"The

cellency hath

be carried on with temper, firmness and unanimity.
" J. L.

The

,l(l(Jress

Gervais, Presidoity

of the House of Represoitatives in answer to
the Govenio)'\^ Speech.

''We, the House of Rejiresentatives of the State of South
Carolina, in General Assembly met, return your Excellency
our most cordial thanks for your very interesting si)cech to
both Houses at the opening of this season, the language of

which, evidently bespeaks a heart glowing with ardent zeal

and welfare of our common country.
want words to express our heart-felt exultation on

for the interest

"We
the

pleasing reverse in our

months

past,

a

alfairs.

military despotism

On

this spot, but a

prevailed,

few

and tyranny,

with lawless violence, was desolating our fair possessions
but we now, with ecstacy, behold a free government re-established, liberty

— that

greatest of temporal blessings

— restored,

and every citizen secured in the possession of his property
by the firm barrier of the law of liis country. This auspicious change is, in a great degree, owing to the prudence,
firmness and good conduct of your Excellency.
"If anything can add to the sublime and refined enjoyment which must arise from your Excellency's own rellections, on your jiersevering, unabated and successful exertions
towards rescuing your country from the iron band of oppression, be pleased, sir, to accept the most sincere and unfeigned
thanks of your grateful fellow-citizens.
"The black catalogue which your Excellency has given of
British

barbarities,

Whenever
it

will

treaties,

forms but a small part of the whole.

the historic page shall be stained with their story,

exhibit a nation devoid of faith; with

whom

oaths,

and the most solemn compacts were considered

as

—
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trifles,

who, without scruple

or remorse,

had abandoned

all

regard to humanity, honor, justice and every ennobling senti-

ment of the human breast. It is hardly possible to conceive
any circumstance that conld aggravate the atrocious wickedTliere

ness of their conduct.

is

not

left

a step in the degra-

now descend.
The name of a Briton must henceforward be a term of
reproach among all nations.
dation of national character to which they can

"We should betray a great degree of insensibihty, and be
wanting in justice to his merit, should we omit this occasion
of acknowledging, with the warmest gratitude, our obligations
His achievements
to the great and gallant General Greene.
in this State, while they rank him with the greatest commanders of ancient or modern date, will engrave his name in
indelible characters on the heart of every friend to this counOur acklowledgments are also due to all the brave offiand men under his command, who have so often fought,
The Generals Sumter, Marion
bled and conquered for us.
and Pickens, with the brave militia under their commands

try.

cers

those virtuous citizens

wealth

in

who

did not despair of the

common-

her greatest extremity, are deserving of the highest

commendation.

The

friendly, seasonable

and

etfectual aid

means
which the General, on whom the British nation seemed
most to have placed their dependence, has been compelled to
surrender the flower of the British army to our immortal Commander-in-chief, must greatly increase the flame of gratitude
which had been before kindled in the breast of every American, and which it will not bo in the power of time or accident

recently afforded us by our great and illustrious ally, by

of

to extinguish.

We

perfectly concur in sentiment with

your

Excellency, that, from our connection with this powerful and
wise monarch, we may expect, with well-grounded confidence, that

0)1 r

immovable

a!i

independence will be shortly established upon
nor need we harbor a single fear of its

basis,

dissolution.

"An

union which originated from such liberal and generthat
is founded on mutual interest

—

ous motives, and which
best

cement of nations

— must

and

will continue.

Whethe
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and defeats of the year past, will
from her delirium, time only can

the series of losses, disasters
at

length recover Britain

disclose; but as misfortune hitherto, instead of producing reflection

we

and prudence, has operated

she will not only endeavor
but

make another

therefore,

sures

and being

result of our

the

probable

subjugate the country

;

we

shall,

immediately enter upon the prosecution of the mea-

recommended by your Excellency,

safety;

it is

keep possession of our capital,

to

atteuijjt to

her insanity,

to increase

agree in opinion with your Excellency, that

fully sensible

deliberations,

we

as necessary for

how much depends upon
will

endeavor

to

its

the

proceed in

weighty business with firmness and temper, with vigor,

unanimity and
"

By

dispatcii.

order of the House,
"

Hugh Rutledge,

Speaker.''^
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ROBERT PRINGLE.
Robert Pringle, one of our earliest Colonial Judges, was
born in the south of Scotland, of an ancient and respectable
family, about the year 1702.
He emigrated to Carolina about
1730, and was, for

town,

His

many

merchant in Charlesannounced in the City

years, a leading

marriage

first

thus

is

Gazette of the 27th July, 1734: "On Thursday, the 18th inst.,
Mr. Robert Pringle, merchant in ('harlestown, was married
to Miss Jane Allen, a beautiful young lady, daughter of Mr.
Andrew Allen, an eminent merchant of this town,"
His wife having died childless, he married, in 1751, the
widow of Stephen Bull, Mrs. Judith Bull, whose maiden
name was Mayrant. He became the father of several children, the eldest of

whom

was John Julius Pringle, a

guished Attorney General of
order and method

is

this

State.

A

distin-

habit of great

observable in his mercantile correspond-

ence and memoranda, which are
aj)pcar from anything

still

preserved.

which has been

told

It

does not

of him, that he

had ever been regularly bred to the Ikir, but his general education and mental characteristics seemed nevertheless to have
been such as

enable him

to

to

perform efficiently and credit-

ably the duties of Assistant Justice of the Court of
Pleas; to which office he

tinued from March, 1760, until after 1769.
13th January, 1776, aged seventy-four years.
in the life of a

member

very varied or striking.
actions

which

attract

Common

was elevated by appointments con-

He died on the
The incidents

of the legal profession arc seldom
]5ut

it

often

haf)pcns, that

the admiration and

tlie

great

aj)plause of the

world, find their birth in the quiet enunciation of principles

by those who are far removed, by age or condition, from the
armed defence of the rights they have asserted. It is thus
that a legal history must always precede the military history
of every civilized people.
It is thus, that the American people
did not rush savagely and ignorantly into a war with the
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coiiiitiy until

position,

and

about

defend.

to

tested

early times have
tice,
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they had sounded

every

in

Few

way

the

all

the depths of their

principles they were

of the judicial proceedings of those

come down

to us.

But the Courts of .Juswhich was

the appoiiitnieiit of the presiding officers of

dependent upon royal

favor,

were early sources of inlorniation

of the invasions of colonial rights; and there were breathings

which showed how
Imowledge of the law had taught them to value its
inviolability.
It is with a view of adding to the legal history
of the State, and of illustrating the part which the colonial
of liberty in the addresses from the Bench,

much

a

judiciary took in the great struggle of the Revolution, that the

following papers are inserted.
last in

point of time,

is

The

first,

a charge, wiiich

which is, however,
was delivered by

Judge Pringle, to "the Grand Jury, at the General Sessions of
the Peace, Oyer and Terminer, Assize and General Gaol Delivery, holden at Charlestown, for the Province of South
Carolina, on Monday, the 16th October, 1769.
Rawlins
Lowndes and George Gabriel Powel, Assistant Judges with
me on the Bench, in the ninth year of the reign of his present
Majesty, King George the Third."
This charge is interesting, not only as exhibiting somewhat
the condition of the province, and the temper of men's minds
at the time, but as indicating, on the part of him who delivered
it, enlargement of views, an earnest and fervent patriotism,
and the high principles of religion and morality:
" Gentlemen of the GrandJury,
We are met here to hold
the General Sessions of the Peace, Oyer and Terminer, Assize
and General Gaol Delivery for this colony.
"And as custom has made it necessary to address you on
this occasion, I shall give you in charge what has occurred
to me, and have thought may be proper at this time.
"Yon are, therefore, gentlemen, chosen out of the whole
body of this large, tliriving, and populous colony, to rein-esent
every particular member thereof, and for their service you are
summoned to appear here tliis day. And you have power
and a trust reposed in you to present all crimes and offences
whatsoever committed therein asrainst the laws of the land.

—
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whic?i laws are of inestimable value,

handed down

to

ns by

our brave and glorious ancestors, as the greatest blessing, and

most valuable bequest and inheritance, they could leave to
heirs and posterity; as we are subject, and made obedient only to laws made by our own consent, and put in execution chiefly by ourselves.
their

*'

Trial by Jury

is

and privilege peculiar to the
which no other nation upon earth,

a right

subjects of Great Britain,

besides themselves, did ever enjoy, or can boast of
the

of every British

birth-riglit

subject,

It

is

and nothing can

be esteemed a greater privilege, and more equitable, than to

be

tried

by one's peers

or equals, chosen from the vicinage or

neighborhood where they

live

and

reside,

and

to

be acquitted

found guilty by their verdict.
"The old English Barons boldly told King John, when he
attempted to infringe some of the privileges of Magna Charta,
or

^

No hi /Jilts mutari

leges Jingliss,^

we

will not

have the laws

of England altered or changed; and they were ready to support

and defend them with the

"And

I

last

drop of their blood.

do not doubt, gentlemen, but that you will be very

tenacious, and use your utmost endeavors to support

and

maintain these most excellent laws and privileges inviolate,

and hand them down in their full extent and operation, as
you found them, that they may remain so, unaltered, to your
latest posterity.
And I am to put you in mind, that some of
your progenitors arrived in this country when it was a dreary
wilderness, inhabited only by wild boasts, and great numbers
of savages, the most ferocious and cruel of any of the human
species; and notwithstanding the great hazard they ran of
losing their lives, and the many hardships and disadvantages
they labored under, being in the infancy of the colony and
very few

in

numbers, yet they bravely maintained

their

ground, and withstood and defended themselves against the
frequent assaults and attacks of the savages, though attended

with a great effusion of blood, and have since, by their great
industry, improved

and cultivated the colony to so great
become the land of plenty, as well as of
and fruitful, like the land of Egypt; and all this

maturity, that
liberty,

it

is

;
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done without one farthing expense or charge

the

to

mother

country.

"Tiie

and power of Grand Juries

trust

are,

and

ouglit to be,

accounted the greatest and of most concern, next the LegislaIn their hands, the reputation

ture.

much

low-suhjects do

consist;

for,

and peace of

indictments tbund by you, or presentments made,
Httle

more than

upon

their trials, there being another

before
yet

whom

the hazard of a

to

be

trial,

And

reputations.

amount

to

legal accusations, in order to bring persons

they are

you ought

their fol-

though, gentlemen, the

I

to

Jury

be heard, and

v^ery careful

how you

and endanger
doubt

not,

to

pass upon them,

make

their defence

put persons upon

their lives, or at least their

gentlemen, but that you will

have great regard, in your proceedings, to the oath that you
have just now taken.
"I am to recommend to you to make all such indictments
and presentments, as you may conceive, or judge in your
consciences, to be public grievances and nuisances, without
partiality, favor or affection.
And as our Assembly is to meet
very soon, it is to be hoped what grievances you present

which may concern the Legislature, they will, in their wisdom, take them into their most serious consideration, and
grant such relief as they may judge expedient and proper.
"Our Legislature, for good reasons thereunto moving them,
have

lately

thought proper

to

make

a

new law

against the

which oftence was, by the
former law, made felony, and the penalty death. But the law
is now altered, and the punishment to be inflicted on criminals
offence

who

and crime of

is

which

I

ping,

by the
whipyou for your

are convicted of said offence of horse-stealing

present law,

better

horse-stealing,

the loss of one ear
tliought proper to

information.

The

and

flagellation, or

mention

to

offence of receiving stolen goods,

was formerly only a misdemeanor, and

upon
But our Assembly, by a new^ law passed at the last session, have now
thought proper to make it felony, and the punishment, death^
the punishment,

conviction thereof, fuie and imprisonment.

without benefit of clergy.

"I am, in a particular manner,

to

give

you

in

charge to
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make presentments of all offences against the Negro Act that
may come to your knowledge; and also of all cruelties and
barbarities

intiicted

on

slaves,

altogether inconsistent with

and even a disgrace to humanity; and I am
sorry to mention, and take notice to you, gentlemen, that
cruelty to slaves, and the putting them often to death, does
Christianity,

very often come before this Court.

"I am also to recommend to you a strict and due observance of the Militia and Patrol Acts, which are Acts of great
importance, and in which consists very

much

the interior

quiet and tranquillity of the colony; especially with regard to
in order to prevent any insurrections or danger
from that quarter; and which laws, I am credibly informed,
arc not properly observed and put in execution
not that exact
and strict regard ])aid to them, which is necessary, and as the
laws direct.

our domestics,

—

"The highways and high-roads, bridges, creeks, and causeways, are objects that require, and are worthy of, your particular attention and consideration, as good roads are highly
beneficial, of great utility, and of 7nnch advantage to the community, as thereby, upon any sudden emergency, the vicinage
or neighborhood can be easily and soon alarmed and collected together in a body upon their guard or defence, either
to repel any attack from enemies without, or to prevent and
immediately crush any insurrection that may happen from
within; and if any of the Commissioners of the High-Roads
are negligent or remiss in their office and duty, that may come
within your knowledge or inspection,

on you

law

to

it is

a duty

incumbent

present them, without favor or partiality: for the

(liiccls, in

case of being negligent, and not keeping the

high-roads in good repair, that each Commissioner be liable
to a fine of

"The
this

one hundred pounds.

laudable and great industry of the inhabitants of

colony has rendered

it

the most opulent

colony on the British Continent of America.

and flourishing

And

its

various

and valuable produce increases in proportion toils number of
inhabitants and extent in trade; the quantity of rice now produced annually being double to what it was twenty or thirty
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considered a good crop did not

seventy thousand barrels, and now, for

the crops of rice have been near double that

])ast,

so that, gentlemen,

it

evidently appears, that the in-

dustry of the inhabitants has been crowned with remarkaljlc
success,
to be

and as

hoped,

dom and
much

do

tants.

it

this

will

liliiTty;

is

a land of industry

and plenty, so

it

is

likewise always continue a land of free-

the continuance and (Mijoyment of

consist in the union

Intestine divisions

and unanimity of

its

which
itdiabi-

and animosities are the greatest

curse and calamity that can befall or happen to any nation or

community, and must, in course, be the downfall and ruin of
any people wherever it happens. Fratigimur si collidinuir
if we clash against one another, we break and fall in pieces.
So that it is to be hoped, gentlemen, that you will, in your
several stations, use your best and utmost endeavors to
encourage and promote amongst all your iVdlow-subjects unanimity, harmony, concord, and universal benevolence, virtue,
and sound morality, which will greatly contribute towards
our mutual happiness; and, at the same time, gentlemen, to
show your utter abhorrence, aversion, and detestation, of all
manner of vice, iniquitv, and immoralities, whatsoever. It is
righteousness, gentlemen, that exalteth a nation, and make
peo|)le truly happy; but sin is a reproach to any pe(jple.
"I am, also, to ret:ommcnd to you, the promoting and en-

—

couraging of good seminaries of learning
oI)ject

in the

colony, as an

very worthy of your particular notice and attention, and

which are greatly encouraged and attended with much success
in some of our northern colonies
the want of which here
lays this colony under many disadvantages and inconveniences; lor, instead, gentlemen, of having the comfort and satisfaction of having our children educated at Iiome, under our
eye and inspection, and obtaining a liberal education amongst
ourselves, we are obliged to send our youth to England, or to
the colleges in the noitlnu-n colonies, for their improvement
in literatr.re, art and sciences, which is a great inconvenience,
besides the expense, and the occasion of money going out
of the colony, and is apt to have also this evil tendency.

—

—
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who have

that youths

their education in foreign parts, or at a

distance from home, have not that natural and tender regard

and attachment

for their native

country, as those

who have

and are brought up at home; all which are
great disadvantages, and not to the honor of the colony
their education,

especially as this province can as well afford to erect, support

and maintain
soever.

a college as

any of the

their different branches, has

and advantage

utility

nortliern colonies what-

Tiie encouraging of literature, arts and sciences, in

and contribute

to all civilized nations,

greatly to their happiness

and

all

always proved of the greatest
prosperity.

And it is to

gentlemen,, that our Legislature will think

it

be hoped,

expedient

to

encourage, promote and cherish so very salutary and laudable

an undertaking, and so conducive towards the welfare, happiness and prosperity of this colony.

wished

and

for,

will think

it

to

And

it is

likewise

much

be hoped, gentlemen, that our Legislature

necessary, and for the general

colony, that ministers

may

erected for the instruction

welfare of the

be appointed, and public schools

and

benefit of the poor people in

the interior parts of the colony, where they live in great igno-

rance; the want of which has, in a great measure, occasioned
riots, disturbances and commotions, that have
happened in remote parts for these two or three years past, and
which still continue in some places, as they have of late
opposed and will not suffer the King's legal writs to be served
upon them, in defiance of the laws of the land, and to the

the frequent

defrauding of their honest creditors.

"The knowledge I have of most of you, gentlemen, will not
me fi)r a moment to doubt your discharge of the great

suller

you on this occasion with care, diligence and
become gocd men and good subjects. And it is

trust reposed in
integrity, as

not necessary

for

me, gentlemen,

to take u|)

a longer time, to lay before you, enlarge,

your attention

and

for

ex{)lain in par-

and offences that may happen to
you this session, as I am sensible of your being
conversant and well-acquainted therewith, and, therefore I
now dismiss you to the business of the day."

ticular the several crimes

come

before
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the record of the proceedings of the Court of Coninioji Pleas,
in Charleston, in the year

The

17G5-f), relative to the

Stamp

Act.

opinion of the Court, on this occasion, was delivered by

Mr. Justice Rawlins Lowndes. These proceedings were, a
few years ago, furnished to the Charleston Courier, lor publication, by the officers of the Court in Charleston.
The Editor
of the Courier, in commenting upon them, makes the following appropriate remarks:
"The opinion of Mr. Justice Rawlins Lowndes, and his
inde[)endcnt brethren, the Assistant Judges, in opposition to
that of the Chief Justice Shinner,

ceedingly elaborate and
help smiling, however,

is

an able, learned and ex-

ingenious judgment.

when we

reflect that the

We

cannot

argument of

which the learned Judge pushed with such victoand elfort to close
the portals of colonial justice, for lack of Stamp Paper, was
furnished him by the act of a baud of patriot colonists, with
whom he was in full sympathy, expelling that odious badge
necessity,

rious force, against the Chief Justice's desire

of oppression from our coasts; a necessity, superinduced by

voluntary, and perhaps rebellious course of those from
whose pockets the Stamj) Act was intended to exact revenue.
We do not mean to impugn the law or the logic of the argument, for we think the one sound and the other triumjjhant,

tlie

but

we cannot

help the thought that

attempt at taxation

Lowndes himself phrased
them

as

tlie fact

of this obnoxious

without representation,
it,

'united

all

had, as Judge
America and made

the heart of one man,' in resolute resistance to

enforcement, had
of the occasion.

its

much to do with both the law and the logic
The historical record shows that the Stamp

Paper had arrived at Cliarleston, in a British sloop-of-war,
and been deposited under protection of the garrison of Fort
Johnson, A body of vohmteers from the town, howev(>r, captured the Fort, seized the hateful paper, and declared their

make

whole of it, unless the
would pledge his honor immediately to receive it on board and forthwith to depart with
it.
Within the space of two hours, the required pledge was

determination

commanding

to

a bonfire of the

officer of the sloop

—
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given.

vessel

that very evening, with the

sailed

same

cargo she had brought with her, and South Carolina thus nullified the

Stamp

Act, forever, within her borders."

Extract from the minutes of the Court of

Common

Pleas,

held at Charlcstown, in the Province of South Carolina, be-

Honorable Charles Sliinner,* Chief Justice of our

fore the

Lord

the King, on the 12th

November,

in the sixth

year of the

reign of our Sovereign Lord, George the Third, by the grace

of God, of Great Britain, France and Ireland, King Defender
of the Faith, &c., and in the year of our Lord, 1765. Present
the Chief Justice.

NOVEMBER
this Court,

13, 1765.

Honor the Chief Justice, and other officers of
have come to the knowledge of an Act of Parlia-

"Whereas

his

ment, passed in the

year of his present Majesty's reign,

fifth

imposing stamp duties, and enjoining the use of stamped
papers, in a great variety of cases, particularly in law proceedings, throughout

Act was
vember.

to

the British

all

American Dominions, which
first of this instant, No-

have taken place, on the

And, whereas the Judges in the several Courts are,
by the said Act, required to make such orders, and to do all
such other matters and things as shall be necessary for securing of th(^ said duties, and also all counsellors, clerks, officers,
attorneys, or other persons, to
shall be

employed

whom

it

shall appertain, or

who

or interested in the colonies or plantations,

in entering, filing, recording, enrolling, writing,

printing, or in causing to

i)e

entered,

filed,

engrossing or

recorded, enrolled,

engrossed, written, or printed, any matter or thing charged

with a stain [) duty, are enjoined, under very heavy penalties

and

pay a

disabilities, to

strict

the directions of the said Act:

obedience and conformity

And, whereas

to

the otlicers ap-

pointed under the said Act, ins[)ector of the said duties and
distributors of the
*

III

wliieh

I

Stiitiilcs at

wo

give

stamped papers

Large

:ii)ove, lias

it

lliis

iinnn;

Shiiiiier,

is

and

for

tiiis

province, have

priiiicd SNiinioi', Imt ihc oriiriiia! record,
s,. Ii.is

Drayton,

in his

MuMoir.t.
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the Lieutenant-Governor, that th(n' de-

in their several

and respective

stations, until his

touching the carrying the said Act into

jileasure,

made known, by which means no
stamped papers are to be had: The Court therefore is of
opinion that no business can be proceeded upon until such
stamped paper can be ])rocured,"
execution shall he turther

Februan/ Term, 1760.
Rawlins Lowndes, Benjamin Smith, and Daniel D'Oyley,
came into Court, and produced and presented, to his
Honor the Chief Justice, his Majesty's commissions, appointing thcmi Assistant Judges or Justices of the Court of General

Esqrs.,

Sessions and Justices of the Court of

Common

being read in open Court, were ordered

to

Pleas, which,

be recorded; where-

upon the said Justices took their seats.
The Court met according to adjournment.
^lARCH

4,

1766.

— The Chief Justice, Mr. Justice Lowndes, Mr, JusSmith, Mr. Justice D'Oyley.
Joseph Law. — Mr. Bee, attorney
James Jordan

Present
tice

vs.

for

the plain tifi', having yesterday informed the Court that the
rule to plead, taken out in this cause,

Mr. Rutledge, attorney

for the

had been served upon

defendant, and that the time for

pleading was long ago expired, which being acknowledged by

Mr. Rutledge, Mr. Bee moved the Court

for judgment, to
had no manner of objection. Mr.
Manigault, of counsel with the plaintiff', then spoke very fully
in support of the motion, as did also Mr. Pinckney, Mr. Rutledge, and Mr. Parsons, who, though not concerned for the

which Mr. Rutledge

said he

plaintiff in this ])articular cause, said they

were concerned as

counsel in a great variety of causes of a similar nature.

The

motion was opposed by his Majesty's Attorney-General [Egerton Leigh] on account of the want of stamped paj)ers, which
still

subsisted in this province; and, the matter being

argued on both

sides, the Court,

having taken until

l\i]ly

this after-
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noon

to

consider of the motion, were unanimously of opinion,

tlie particular circumstances which they are now
and the steps which have been taken by the different provinces in America to obtain a repeal of the Stamp Act, no
positive determination be given npon the point, but that the

that,

under

in,

same be postponed

until the next return day.

Mr. Parsons presented to the Court a petition from several
of the merchants, traders, freeholders, and other inhabitants
of this province, which was read and the consideration thereof
postponed

until the next return day.

The Conrt met

according

to

APRIL
Present
tice

— The

1,

adjonrnment.
1766.

Chief Justice, Mr. Justice Pringle, Mr. Jus-

I<owndes, Mr. Justice Smith, Mr. Justice D'Oyley.

James Jordan
plaintiff,

vs.

Joseph Law.

— Mr.

having moved the Conrt

for

Bee, attorney for the

judgment, upon the

motion formerly nuide by him in tliis cause, the consideration
of which had been postponed to this day, their Honors the

Lowndes, unanimously dewhich they gave their reasons

Assistant Judges, by Mr. Justice
clared

it,

as their opinion, for

judgment be ordered for the plaintiff, agreeably
usual manner, as has heretofore been
done, no stamp being to be had and, in answer to the petition, presented and read at the last adjournment day, declared
at

large, that

to

the motion, in the

;

it,

as their further opinion, that the process of this Court be

issued out in the usual

manner

to

any

who shall remay no longer be a
or delayed; when his
])erson,

quire and api)ly for the same, that there

complaint that justice

Honor

is

cither denied

the Chief Justice, at large, delivered

it

as his ojiinion,

(which he desired might be entered on record,) that the Court
ought not to be opened, nor business go on, until the Act of
Parliament, imposing stamp duties in his Majesty's American
dominions, could be complied with. Dongal Campbell, Esq.,
Clerk of this Court, being then called u])on to do his druy and
enter the order for judgment,

payiug obedience

time ottering some reasons
being disallowed

humbly

to the directions

of,

Ix^gged leave to decline

of this Court, at the

for his

same

non-compliance, which

William Mason, Esq., was, by the Court,
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appointed

act as Clerk thereof, (until the Assistant

to

have an opportunity
Dougal Campbell to

Judges

represent the conduct of the said

to

Honor

his

the

Lieutenant-Covernor,)

and directed hiui to enter the order for judgment, which was
done accordingly; the said Dougal Cam|)heII, from particular
tenderness and indulgence, on account of his hitherto dutiful

and

diligent hehavior in office, not

M-ith

that strictness,

merited

occasion
will,

—

which

heing proceeded against

upon the present
which this Court
be drawn into a prece-

his disobedience

piece of indulgence

a

bv no means, hereafter

suffer to

dent.

His Honor

Reasons against opening the

the Chief Jusfice''s

Court.
"

It is

my business to examine into the merits of
which has caused so great commotion in these
moot a question, which has, probably, undergone

no part of

the late Statute,
parts; or to

the determination of the British Parliament:

my

fore, confine
to

which

1

intend

to

shall, there-

Bee, in the case of Jordan

Court, by Mr.

this

I

observations to the application lately

my

be

answer

vs.

made
Law,

also, to the JNIerchants' Peti-

tion.

The apparent tendency
be carried on as usual

of the motion

in this

is,

that business

may

Court; and the arguments, in

support thereof, are brietly these:

That

it is

against

and

that,

Magna Charta

to

delay or deny justice to

Again, that the law requires nothing impossible,

the subject.

by the Stamp Distributor's refusal

to act,

no person

can procure stamp papers.
In order to support this last fact, the Lieutenant-Governor's
certificate,

under

evidence, not

have wrested

my
It

his

hand and

be disj)uted.

seal at arms,

is

produced as

The gentlemen have

called to

common-place maxims, which they
purpose; they strained hard for it, and

assistance a iew

their

in

to

is

to their

o])inion,

have

partially applied 'em.

notorious that the stamp officers, as well as the stamp

papers, are arrived in his province; the evidence of

has long convinced

me

my senses

of the certainty of the former

fact,

and

;
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the Governor's official declaration, by advice of Council, that
the papers were lodged in Fort Johnson, leave

doubt the latter. Bnt (say they) the
hence arises the impossibility, which
reason

why

the circulation

place.

This

may

am

I

be the

but

no room

it

to

and

urged as a substantial
has never taken

not the

is

whole

truth.

(unfortunately) too well warranted in saying, that other

causes have concurred
I

is

of the papers

trutli,

me

officers refuse to act,

prevent the circulation and use of

to

hem.

we

If

arguments to maxims of law, we
and compact; they are
each moving to one general good,

refer ourselves for

them uniform,

shall find

consistent

an embattled host,
under the same principles and for the same extensive ends
instead of opposing they add to each other's strength, and
become firm, by an indissoluble union.

like

The

sole question in this case

is

the Attorney- General

(as

whether the impossibility so much urged be a legal
in other words, such as can be properly ranked under

insisted,)

one, or,

any of the maxims

cited for the purpose.

The law declares that no man shall avail himself of bis own
wrong. The like law pronounces tliat no man shall carve
out his own remedy, and it is a principle of equal notoriety
that the laws of

England cannot bo changed but by authority

From

of Parliament.

these grounds,

I

reasonably infer that

an impossibility must not be created by wrong; that, if the
subject be aggrieved by law, he must be redressed by law,
and that obedience is due to every Statute from those to whom
it

extends, until the

graciously see
If the rules

determine

iti

fit

same authority which made

to alter or

annul

the Act, shall

it.

and maxims of the Common Law are allowed to
any case, they must be so construed that they

shall not interfere with or oppose each other; for
to assert

and yet
It

is

man

shall not carve out his

shall be allowed,

own

his

"that a

imder a

absurd

different rule, to prevent, for

private convenience, the

a principle of the

it is

own remedy,"

due operation of the law.

Common Law

that Statutes shall not

bind the Plantations, unless specially extended to them; but
can there remain a doubt what part a Judge ought to act,
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where the law is plain and obvious? Has he a discretionarypower to receive one Statute as the rule of his conduct in
judgment, and reject another? Do the books of Jurisprudence
and is our conauthorize a Judge to explain or to give law?
stitution unsettled at this day in so important and interestitig

—

a concern
I

of

am

?

obliged,

by the tenor of

public Acts, and

all

it is

my

oath, to take judicial notice

a well-known rule, in evidence,

that Juries, as well as Judges, must take notice of a general
Act of Parliament without being pleaded, and Lord Chief
Baron Gilbert is express in this particular, for (says his Lordship,) Judges are obliged, by their oaths, to judge all matters
coming before them Semaidiim Leges et Consuetudiues Jlnglioe,
according to the laws and customs of England,) and, therefore,

they can't be obliged,
law, because

it is

not

But granting,

kingdom.
sibility of

for

fact, as

for

take notice of a particular

law relating to the whole
argument sake, that the imposa

obtaining stamps did not arise from our

The evidence which
work

ex-ojfficio, to

Lex AngUx,

this

Court

is

possessed

our proceeding in direct opposition

much

a nullity as

any

act

in

this

of,

to

own

act.

as a ground-

the law,

is,

in

Court would be

without Stamp Paper.
I

cannot better explain the duty we impliedly owe

to the

laws of Great Britain, than by adopting the words of Lord
Chancellor Hardwicke, as taken from Atkins' Reports, page
Plantations were originally members of England, and
544.
governed by the laws of England, and persons went out originally subject to the laws of England, unless in some regu-

and customs, which they have a power of making.
me to observe, though not urged on tlse debate, that
assert that either House of Parliament has a legislative

lations

Permit
to

power, without the King, subjects the speaker

to the guilt oi

Prxmunire, and it may not be an improper caution to reflect,
what censure those persons may incur, who either actually or
virtually deny the Legislative power of King, Lords and Coma

mons
utter

of Great Britain over the colonies in

enemy

to

innovations, and,

if

advisable to err on the safe side, as

America.

there be a doubt,
it is

I

am

it is

more prudent

to

an

most

bear a

406

APPENDIX.

evil than to transgress, in any instance, against a
fundamental rule of law.
I cannot give my consent or countenance to open this Con. rt

temporary

I revere our happy Constitution
it is a fair
and noble structure, raised at the expense of our ancestors' blood
and treasure, and I will not deface the stately fabric, in which
stands the temple of true liberty, where many saints and
confessors, and a whole army of martyrs have, for centuries
past, been offering up glorious incense.

in defiance of law.

I

am

;

sorry to differ with

my

brethren, the Judges, but they

me, because I do it upon principle.
Upon the whole, I do protest (as far as my power extends),
against permitting business to go on in this Court upon common paper, and against all officers, ministers, counsellors,
attorneys, and suitors, who shall be concerned in the same,
and I do strictly forbid all persons, at their peril, to test any
will excuse

my name.
day of April, 1766.

writ or writs, process or processors, in

Delivered

in

open Court, the

first

CHAS. SHINNER."
The Court adjourned

to

second Tuesday,

in

May

next, at

9 o'clock in the forenoon.

Maij Term, 1766.

The Court met according to adjournment, I3th May, 1766
Present The Chief Justice, Mr. Justice Pringle, Mr. Justice

—

Smith, Mr. Justice Lowndes, Mr. Justice D'Oyley.

The Court, by Mr. Justice Pringle, ordered that the Provost
Marshal be directed to return the Writ of Venire, when the
Clerk humbly informed the Court that none had been issued.
The reasons, which his Honor the Chief Justice had given,
on the return day, against tlie opening the Court, were then
ordered to be read, which being done, Mr. Justice Lowndes
proceeded

to deliver the

sentiments of the Court, touching the

said reasons in the following words, viz:
" Tlis

Honor

the opinion

the Chief Justice, having been pleased to order

he delivered, on the

first

day of April

last,

con-
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his reasons

for

being against the motion, the Court

to be recorded, and some
seeming indirectly to tax the
Judges, who differed in opinion with his Honor, with denying the legislative power of King, Lords and Commons of
Great Britain over the colonies in America, in the judgment
they gave on that occasion, which expressions tlie other Judges
immediately objected to, as conveying a very dilTerent idea
from what the judgment they gave would authorize; and his
Honor having promised that the said exceptionable words
should be expunged, and it appearing notwithstanding that

took

till

that

day

to deliberate

expressions therein

made

they are not, but are

use

made

upon,

of,

a record of Court, the rest of the

Judges find themselves indispensably obliged to record, also,
their adjudication on that matter, as a vindication of their
conduct from any designed or implied insinuation, not supported by

The

Assistant Judges cannot avoid taking
and strange conclusion in the Chief Justice's
opinion, wherein he would, as far as iiis power extends, frustrate and defeat the very end and intention of the Judges'
appointment, by setting up the judgment of one Judge in
opposition to ihat of the rest of the whole Bench, tliereby inverting the order of well-known judicial determination, and
establishing, contrary to all usage, a precedent thai the minority shall conclude the majority; which would inevitably be
fact.

notice of a novel

the case, should his
laid

on

all

Honor succeed

in the injunctions he has

the officers and ministers of the Court, to disregard

judgment of four of the Judges, in preference to his own
If any of the books of jurisprudence, or any
of the maxims of the law, alluded to by his Honor, will
authorize his Honor in this attempt, the Assistant Judges will
the

single opinion.

expect very explicit authorities in support thereof before they

can possibly concur with the Chief Justice, or consent

to ex-

onerate any of the officers of this Court from the obligation of

obeying the orders of the Court, always heretofore understood
be the majority of the Bench present.
The judgment, and reasons at large, of the Court, in the
case of Jordan vs. Law, as delivered upon the last return day

to

by Mr. Justice Lowndes,

in the

name

of himself and

all his

brethren, the Assistant Judges, Justices of this Court, viz:
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It is

and extraordinary thingfor the Court

a very iimisiial

one moment, on a motion for jndgment, when al
the proceedings have been regularly and properly conducted,
and where the defendant's attorney, whose duty it is to see
that they have been so, consents and agrees to the judgment
to hesitate,

The

passing.

occasion then for this obstruction

to

the usual

and general practice of the Court, is now to be considered, and
whether there is any cause existing, sufficient to justify the
refusal of the motion, which has ever been looked upon, not
only as a motion of course, but as a matter of
It

right.

has been objected, by Mr. Attorney General, in opposi-

tion to the motion, that the

Stamp Act

requires that judgments

should be entered upon stamp paper; that the Act

calls

upon

the Judges to act agreeably to that law, and, being a public

Act, the Court are obliged to take notice of

was properly noticed
then, arc

tiie

reasons,

enced the Court
issuing

any

to

to

it;

and

that the Act

the Court by the Governor.

it

is

to

These,

be presumed, that have influ-

delay and postpone doing any business, or

process, since the

first

day of November

the

last,

day the Act took its commencement.
The Stamp Act does certainly, among other things, require,
that, for every skin or piece of vellum, or parchment, or sheet
'

on which shall be engrossed, written, or
any judgment, decree, sentence, or any record of 7iisi
prius, OY jjnslea, in any Court within the colonies and plantations, there shall be raised, levied, collected and paid unto his
Majesty, a stamp duty of four sliillings.'
And another section of the Act declares, 'That, if any peror piece of paper,

printed,

son, or persons, shall sign, ingross, write or print, or

expose

to

sale,

or

cause

to

be

sell,

or

signed, ingrossed, written,

any of the said colonies,
any other part of his Majesty's dominions, any matter or thing for which the vellum, parcliment,
or paper, is hereby charged to ])ay any duty, before the same
shall i)e marked, or stanij)cd, with the marks or stamps to be
})rovided, as aforesaid, or upon which there shall not be some
stamp or mark resembling the same; or shall sign, ingross,
printed, or sold, or exposed to sale, in
or plantations, or in

write, print, or sell, or expose to sale, or cause to be signed,

ingrossed, written, printed, or sold, or exposed to sale,

any
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matter or thing upon any vellum, parchment, or paper, that
marked, or stamped, for any lower duty than the duty

shall be

by

this Act,

made payable

in respect thereof;

son so otiending, shall, for every such otience,
of ten pounds.'

And

there

is

every sucli perforfeit the

sum

another clause, which we shall

have occasion to observe upon by and by, which declares
tiiat no matter or thing, chargeable with as tamp duty, shall
be evidence, unless the same be marked, or stamped, in pursuance of the Act.' In answer to the objections, urged by
Mr. Attorney, the gentleman who spoke in support of the
motion for judgment, used several arguments, and produced

•

a variety of cases, to

show

that cases of necessity are excepted

out of Acts of Parliament; that the law does not require im-

and will excuse where there is an impossibility
what is required; that the stamp distributor has forsaken his office, and that consequently no stamp paper is to
be had, and no provision made in the law, in case of such a
contingency, that, therefore, the law will not punish the innopossibilities,

of doing

cent for the default or neglect of the officer; that the great

Charter of English liberties forbids that justice be delayed or
denied, and the fatal consequences that would ensue, should
it

be in the power of an inferior

officer,

by

his neglect or

omis-

sion of duty, to obstruct the administration of justice; that the

King's representative, the Governor, has
iiand

and

seal, that

no stamp paper

is to

certified,

under his

be had, nor has the

Act been properly authenticated; that even the laws of God
yield and give place to necessity; that the impossibility of
performing contracts excuses the breach of them; that the
Act gives no relief, in case the distributor does not act in his
office, and many have been appointed without their knowledge
or consent: that it is one and the same thing, in respect to
the consequences, whether any distributor had been at all
appointed, or being appointed refuses to act.
That it is a
reproach to the Parliament, to suppose they intended the sub-

America should be distressed for the default of an
and by the great inconveniences flowing from so long
an interruption of justice. These are, we think, the general
heads of the arguments made use of bv the several gentlemen

jects in
officer,
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who spoke in support of the motion for judgment,
notwithstanding the Stamp Act; and the Court took till this

of the Bar,

day

to

We

give their opinion.

cannot better recapitulate what has l)een said upon

occasion, and siiow the reasons
built their arguments, than

Reniger

vs.

by extracting from the case of

Fogarsa, in Plowden's Reports, such parts as are

and

apposite

law, and

this

upon which the gentlemen

pertinent

the

to

present

other laws, there are

all

which may not be prevented by

system.

some things
foresight, nor

In

our

that happen,

by any

dili-

gence or possible means be eschewed and avoided; and, when
to a man, the law will not punish
law will not punish any man but for his
the law should punish a man for an acci-

any such thing happens

—
own default —
him

for

for the

it

for, if

which by no foresight, diligence or possibility could be
avoided, it would be utterly against reason.
The effusion of
blood and killing a man are prohibited by common law, yet
every man in his own defence may kill another.
So by common custom of the realm, hosts shall be charged for the
dent,

goods of their guests,

lost

or stolen, out of their house, yet,

house be broken by the King's enemies, and the
goods stolen from thence, they siuill not be chargeable. Like
reason will dispense with statute law.
The statute of Marlif

their

bridge prohibits distresses from being driven out of one county
into another; yet

had a manor

it is

held that, where the Abbess of Wilton

one county, she might carry a distress taken
in another county, in land holden of the said manor, into the
in

same county where
statute

is

in

the

manor was, notwithstanding

venience and absurdity that would otherwise follow.
see that

the

the negative, and this in respect of the incon-

some

So we

cases shall be construed contrary to statutes,

contrary to custom, and contrary to the ordinary course of the

common

law, and this for the necessity of the matter, and,

therefore, reason

not be

wrong

maintains that such persons as do

doers.

are certain things,

When

so, shall

laws or statute? are made, there

which are exempted and excepted out of

the provision of the same, by the law of reason, although

they are not expressly excepted.

The

breaking of prison

is
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felony in the prisoner, by

be on

1st

and they who are

fire,

hves, this shall be

Edward

excused by the law of reason, yet the

\v'ords of the

statute

were sworn

upon

are against

an

So where Jurors,

it.

issue, for

of a

fear

and dispersed themselves,

departed

II; yet, if the prison

in break the prison to save their

it

was held

who

tempest,

great

that they

should not be amerced, and that their verdict afterwards was

good

in regard to the necessity or the occasion, but otherwise

they should have been grievously punished.

The

ancient fathers of the law construed such statutes ac-

cording

to

allow of
there are
vision,

it,

equity and reason, although the words did not

but seemed against

some

it;

so that, in

by equity of reason,

in

man may

statutes,

avoidance of greater mischief.

In ever}' law there are some things which,
a

all

private cases excepted out of the general pro-

when

they happen,

break the words of the law, therefore the words

of the law of nature, of the law of the realm, and of other
also, will yield and give way
some acts and things done against the words of the same
laws, and that is where the words of them are broken to avoid
greater inconveniences, or through necessity, or by compulThat necessity shall be good
sion, or involuntary ignorance.
excuse in all laws, and that all laws give place to necessity;

realms and of the law of God,
to

for

it

appears from a

law; also, the law of

common

broken without olience

proverb, that necessity has no

and may be
God; and, therefore, in the old law,
law of God to eat the sacred Bread, yet

God

gives place to necessity,

to

it

was forbidden by the

it

appears that David, through necessity of hunger, ate the

sacred Bread, and did not break the law, although he broke
the words of the law, as Christ himself declares in the Gospel,

because he did

it

for necessity; so the

Apostles of Christ, for

necessity of hunger, plucked the ears of corn of other per-

sons and ate them, and, although they brake the words of

Holy Scripture, which forbid them to eat other men's
goods without the will of the owner, yet they did not offend
the

From which

cases we see the law of man, as well
and give place to necessity; thus the docof necessity is insisted upon in the case of Reniger &

thereby.

as of God, yield
trine
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Many

Fogarsa.

show

port, to

may be added, of the like imunder particnlar circnmstances, necessity

other cases

that,

excnses from a rigid observance of the law.

pens

person

in a street, a

may

house of another person,

or

If a fire hap-

justify the pulling

prevent

to

down

a wall

spreading; and,

its

Avhere several persons are in danger of drovvning, one, to save

may

life,

the necessity of the cases, cited

not save his
to the

A,

So

arguments.

in his

life if

if

A

se

B

assaults

he give back, or

ground, whereby he cannot

it is

so fiercely that he canin the assault,

if,

fly; in

such case

B
B

falls

kills

of the law, have the advantage of this

necessity, to be interpreted as a flight, to give

when

tage of se defendendo,

the assault

teems

if

dcfendendo, the party assaulted shall, by the favora-

interpretation

ble

and these,
by one of the gentlemen

thrust another from the boat's side;

his
for

makes

him the advanupon him by

the necessity put

law

his flight impossible not that the

this necessity to be a flight;

es-

but the party, not having

opportunity of flying, the law does not require of him. but

excuses him in the same manner as
is

he had

if

provision, for

it

is

an adhering

to the

money

it

or

King's enemies, and so

treason within the letter of the statute of 25

come

Also,

fled.

not lawful to assist the King's enemies, with

Edward

III.;

but

county with a power
too strong for the county to resist, and will plunder the country, unless a composition be made with them, such a ransomyet,

if

the King's enemies

ing of themselves

is

so far from being treason, that

—

been allowed as lawful
cessity; secondly, because
:

and a

less

supply

to

the

First, in respect of the
it

is less

enemy.

number of other cases might,
the same eflect, but these are
proposition,

and

it

into a

if

it

hath

extreme ne-

detrimental to the county

—

1

II.

P.

C, 4S2, &c.

A

necessary, be produced to

sufficient to prove the general

remains only

to

be considered

how

far

these cases correspond with, and are applicable to the present

Stamp Act reupon stamp paper,
our present circulation, be done with-

question, viz.: Whether, notwithstanding the
quires that judgments should be entered

they may,

in

regard to

out?
It

is

a fact of public notoriety that no stamp paper

is to

be

—
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and the Governor's certificate, under his
and sign-manual produced in Court, confunns it, if it
needed any proof. Tiie Stamp Act, therefore, cannot, in the
nature of things, be compUed with, for want of stamp paper.
Whatever cause this may be owing to, the effect and consequences are the same. If no business is to be done without
stamp paper, and it is absohiti>ly impossible for the Court to
procure stamp paper, the inference is that the Stamp Act, in
such an exigency, would oblige the Court of Law to be shut
up, all business to be remitted, and the administration of law
and justice to be suspended. Can it be presumed that the
Parliament meant any such thing, or is there one word in the
in this province,

seal

Act, from the

countenance

to

first

to

the last page of

such an interpretation.

it,

intend, by this law, to abrogate and repeal

—

that gives the least

Could the Parliament
all

precedent Acts

unhinge the Constitution of the Colonies
to unloose the hands of violence and oppression
to introduce anarchy and confusion amongst us, and to reduce us to
For to be without law, aud to want the
a state of outlawry.
means of dispensing the kuv, is one and the same thing; yet
all these consequences unavoidably result from the position
that no lousiness can be done at all events without stamp
paper, and would be the natural effects of shutting up the
King's Courts. The necessity of the thing, therefore, the law
of reason, the preservation and security of the jjrovince, require that such a construction should be put upon the Act as
will prevent such complicated evils, and excuse even the
breaking of the words of the Act, for the avoidance of as
many and great mischiefs.
We have in the present case not only the necessity of the

of Parliament

to

—

thing to excuse, but the impossibility also of comf)lying with

No power whatever can oblige to impossibilities;
and a law, which enjoins a thing impossible to be performed,
repugnant and against reason and common right, my Lord
Coke says is void.

the Act.

What

greater necessity can offer itself for relaxing the words

of a statute, than that they would introduce such a train of
evils;

what necessity can operate more strongly than

that
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which reduces a whole community to sucli a state of insecuand deprives them of the protection of the laws; what
necessity can urge the Court more forcibly than that which
would oblige them, contrary to the laws, contrary to their
If, then, things for necesoaths, to deny and delay justice?
sity's sake, and to prevent a failure of justice are, as my Lord
Coke says, excepted out of statutes, the present case ought
most certainly to be deemed so. Necessity and law require

rity,

that the Courts should be open, that the subject

The Stamp Act

thereto for justice.

says nothing

may
to

resort

the con-

only requires, under certain penalties, that the paper

trary,

to

be used on several occasions should be stamped, and pay a
no stamp paper then being to be
certain duty to the Crown
;

had, the non-compliance with the Act, in this particular,

be imputed and ascribed

necessity,

to

is

to

and the avoidance of

infinitely greater mischief.

an

It

appears then, from the reason and equity of the law in

the several cases enumerated, applied to the present case, that

though the words of the Stamp Act did authorize a construcLaw should be shut up, that even in

tion that the Courts of

such case the words may be broken for necessity's sake, and
in avoidance of a greater mischief.
But the words of the Act do by no means infer such to
have been the intention of the Parliament. A law of such
a tendency, and productive of such a change and subversive
of the established principles and basis of the Constitution,

could

not,

norliins

be admitted by implication or intendment, and

less

than clear, positive and express words can jus-

an opinion
The Act
view.

tify

tluit

the Parliament had

tak(!n

in

any such thing

in

the most rigorous sense does not

absolutely prohibit the using of unstamped |)aper for any of
the pur[)Oses enumerated in the Act, neitlier does
in

one particular

void, as will be
It is

case,)

it

make any unstamped paper

shown more

(except
so used,

fully hereafter.

evident, from the Act

itself,

that the obligation to use

upon and expressly refers to a previous
condition, to i)e performed by the Commissioners of the stamp
duty; and the penal clause of the Act must be taken altogestavup paper depends
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and having

ther as coniifcted with

relation to that })rcvions

condition (Act, page 29).
indeed, akogether superflnons and unnecessary to in-

It is,

any other reasons for excnsing the non-compliance
for it wonld be the greatest absurdity, and
contrary to the clearest principles of reason and law, that any
vestigate

with the Act

man

—

should be punished

for not

doing a thing, the doing of

which depended on the act and concurrence of another person, whether that person would or would not enable him to do
the thing required; for

implied in the very idea of obedi-

it is

ence that the thing required

The

ble.

owing

to

case,

is

not only possible, but reasona-

then, of not using the

stamp paper being

the default of the Commissioners, or those

whom

they

have appointed to distribute it, falls within the reason of the
law in the following cases:
In debt for a house sold, the defendant said, that it was
agreed between the plaintiff and him, that the plaintiff should
pull down the said house at his own costs, and should remove
he should pay the ])Iaintiff
it to such a ])lace, and that then
the said sum; and said that he was always ready to have
paid the said sum, if tlie plaintiff had removed it, and this
was adjudged a good plea, inasmuch as the contract was entire, and was not executed on the part of the plaintiff, and,
also, the defendant could uot compel the jilaintiff to pull it
down and remove it. If one grants or promises to give in
marriage witli his daughter so much money as T. S. shall
award, it is held that, before T. S. hath awarded and appointed
lias married the daughter shall not have
it, the party who
remedy for any money. That, if one leases liis land to A. for
so many years as J. S. shall name, A. may not enter into the
lands before

haps

J. S.

have any

J. S.

interest in the land.

If the condition of

make

all

to

l)e

an obligation be that the obligor shall

the linen the obligee shall wear during his

must
made.

obligee

named the number of years; for pername any years, and then he shall never

hath

will never

deliver to the obligor the cloth of
So, if a tailor

suit of clothes, the obligee

is

bound

ought

or promises to

to deliver

him

life,

which

the

it

is

make a

the cloth.

If
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a

man

be bound in <£20, upon condition

person as the obHgee
the obligor

bound

to

sliall

name by

names no person by

pay

to his

it

to

pay .£lO

his last will,

such

to

and

his will, the obligor

after

is

not

executors; because the condition hath
If the condition of

reference to his nomination.

an obligation

such costs as shall be stated by two arbitrators,
by the obligee and obligor to be chosen, the obligee must
choose an arbitrator, before he can show any fault in the obliBy the condition of an obligation, a master is bound to
gor.
be

pay

to

make
and

all

his apprentice free,

in debt

on

not requested;

on request,

and

it

was held

at

the end of seven years;

master pleads that he was

this obligation, the

that, in this case, the reqiies,

was

material, being part of the condition.

nant

to bnild

is

If a

man

covet

a house before such a day, and, after the plague

and continues there until after the
him from the breach of the covenant;

there, before the day,

day, this shall excuse
for the

law

but he

may do

will not

condition, that

it

if

compel a man

after.

If A.

to

venture his

life

leases to B. for years,

B. pays motiey to A., or his heirs, at

that B. shall have the fee, and, before the day, A.

is

for

it,

upon
a day

attainted

of treason and execnted; now, though the condition become

impossible by the act and olfence of A., yet B. shall not have
a fee;

because a precedent condition

to

increase an

estate

must be performed, and if it becomes impossible, no estate
These cases evince that, where there is a previous
shall rise.
condition, either expressed or implied, that previous condition

must be first performed before a subsequent one, dependent
upon it, can have any operation, and the words of a condition
ought to be as strictly performed as the words of any penal
Now, as there is the same reason in the present case,
statute.
The Stamp Act makes the obligaso there is the same law.
tion to use stamp paper expressly dependent upon the contingency of their being first provided, and has a plain and clear
reference to that circumstance of the olficcr's duty, and until
that

is

done, the obligation

to

use

it

tailor

who was

to

cannot bind.

For, as in

who was to make the linen, and of
make a suit of clothes, they were

the case of the person

obliged thereto until the linen

and

tlie

not

cloth were furnished; so,
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neither, under the Stamp Act, can any one be obHged to use
stamp paper, until there is some person who will povide it.
We will now consider the force and extent of the clause,
wliicii seems to take away the evidence and validity of any

paper, not properly stamped, agreeable to the directions of the
Act.

The

The

(Tide page

clause relative thereto runs thus.

3S.)

have
furnished with parchment

clause, also, necessarily supposes, that the colonies

been, from time

to

time, sufficiently

and paper, stamped or marked with the respective duties,
agreeable to the directions given to the Commissioners in a
preceding clause, and that the persons, having occasion to use
them, may procure the same from the proper otficer appointed
to distribute them.
It does not go so far (even if stamp paper
were to be had) as to make the matter or thing, which, by the
Act, is chargeable with a stamp duty, absolutely void; for not
being stamped, it only suspends or postpones the efficacy and
evidence of them, which, at any time afterwards, may be
effectually restored, on complying with certain conditions
required and enjoined by the next preceding clause, which
being performed, the deed, instrument, matter or thing (though

done without stamp paper) recovers its full force,
and effect, as effectually as if the proper stamp had

originally
validity
beeti

impressed thereon

at the

time of the signing, sealing, or

other execution, or entry, or enrollment thereof, (page 31).

Nothing can be

clearer than that the Parliament never enter-

tained the least idea of

making

all

transactions that required

stamp paper void for want of stamp paper; or of prohibiting
absolutely, in any situation, the use of unstamped paper; had
such been their intention, the proviso would never have been
inserted, as being directly

purpose.

By

ment foresaw

repugnant and contradictory

the proviso, then,
that

many

it is

to their

evident, that the Parlia-

cases might occur, where, through

accident, neglect, inadvertence, ignorance, or

some other cause,
want that

the several papers required to be stamped might
formality, and, therefore, their
that the effect of such paper

party interested might have
If,

then, a defect in

27

wisdom suggested

might not be

lost,

a remedy,
and that the

it in his power to cure the
any instrument, deed, matter, or

defect.

thing,
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happening through a man's own defanh, may be cured, as it
most certainly" may, by virtue of the proviso aforesaid, sure,
no good reason can be given why the same benefit should not
be extended to cases where a man errs (if it can be called so)
through absolute necessity.

The manifest
payment of

Stamp Act, is to secure the
make void any writing. The

intention of the

the duty, not to

words of the Act are generally all matter and things, which
stamp duty, are also within the benefit of the
proviso.
Whether they be private transactions between man
and man, or relate to public officers, or judicial proceedings,
the law makes no distinction; and, therefore, it would seem,
that process, or any other transactions in a Court of Law, may

are subject to a

be cured of any defect, owing

to

want of stamp paper,

the

well as any deed or other instrument.

law, that

all

penal statutes are

to

Now,

be taken

as

it is

a rule in

strictly,

and not

as

extended, by equity, to the prejudice of those upon

whom

the

them;
it would be contrary to that rule, and the equitable and genuine scope of the Act, if all persons were not allowed the full
extent and benefit of the proviso in every possible case which
might occur, as the law gives a right, upon payment and
double duty, to any man, to authenticate what might before
have been defective under the Act, and no time is limited
when he is obliged to do this. Natural justice requires, under
the present circumstances of necessity, that he should not be
prevented from availing himself of that future benefit whenpenalty

ever
It

is

it is

but shall be taken favorably

inflicted,

in his

power.

should have been observed before, that Mr. Attorney

General suggested

that the

cases,

cited

support of the

in

doctrine of necessity, refer to a legal necessity.

where a necessity
it

the effect of a man's

is

It

when

himself

the

jail

set the jail

is

certain,

own voluntary

will not excuse, as in the case of the prisoner

jail,

for

who

act,

breaks

on fire, he shall be excused; but if he
on fire, he shall not. But it cannot be

is

supposed

in the present case,

that the

suitors

necessity

which has been

and ought not

to

be presumed,

of Court are instrumental in causing the
so prejudicial to themselves; besides,
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them come from what cause they will, are
and the present occasion, which makes
the impossibility of procuring stamp paper, is as much to be
attributed to the act of God, as if the ship which had brought
it into
the province had been cast away in a storm
for
nothing less than His immediate and irrisistable intiuence
could have, as it were, in a moment, united all America, and
made them as the heart of one man.
The end of the Act, which is to raise a revenue, will not
and cannot be answered by shutting up the Courts of Jnstice
impossibilities, let

impossibilities;

still

—

;

so that this expedient cannot be said to be a

the law, not being the object of

it,

compliance with

but rather a circumvention

and has a manifest tendency to ekide the Act: for the
Judges are called upon in the several Courts, "to make such
orders, and do such other matters and things, for the better
of

it,

security of the

duties, as shall

be lawfully or reasonably

desired ;" so that the sitting of the Courts

is

absolutely neces-

sary to give effect to the Act, and assistance to the persons

who

shall be appointed to attend in every

Court agreeable

to

Such a con-

the directions thereof, to secure the said duties.

struction of the Act, then, as will necessarily involve in

it

a

up one of the Courts, must be absurd
and ridiculous, because it would be turning the Act against
itself, and making those very means, which it has appointed
necessity of shutting

to assist its execution,
it

—

subservient to the purpose of defeating

without Courts,

for,

it

the Act, at least, to have

The

Courts of

shut up

full five

Law,

will

be impossible for this part of

effect.

as to every civil purpose, have been

months.

This has not produced the

Stamp

probability of assisting the execution of the
the procuring of

obstacles to

stamp paper

still

least

The
The

Act.

exist.

misfortunes of the province increase; the necessities of individuals call loudly for redress.

The example

of the mother

country, at two memorable periods, immediately succeeding
the death of

Edward

VI.

and Charles

I.,

show

the sense of

the nation, that no conjunction should put a stop to the ad-

ministration of laws, or interrupt the course of justice

although

it

was but a few days

before

and
Queen Mary was peace;
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ably settled on the throne, yet the business of those few days

which had been transacted in the name of Lady Jane Gray
taking upon herself the title of Queen, were allowed of, and
confirmed by, Parliament; and everybody knows what diversity of forms and style were introduced into the Courts of Law
and judicial proceedings, until the restoration of Charles II.,
unknown to the Constitution, and repugnant to the genius of
the laws.
And yet these, also, were confirmed by Parliament. These instances show that it is more eligible to overleap even great obstacles, than to be in the wretched situation

of a state of outlawry.

Deplorable must be the state of the country where the laws
afford

no protection or guard

where disorder and

for property;

confusion hold the reins; and, in a trading country, as this
the evil

proportionably greater, as the occasion

is

dispensable.

In vain do

we open our

ports

follow our merchandise and pursue our

—

more

is

is,

in-

in vain expect to

commerce;

for,

while

watchman, the law, which should guard our city,
is bound and fettered, danger from all quarters will assail us;
and it may as reasonably be expected to preserve due circulation of the blood in the extreme parts of a man's body, when
that vigilant

there

a total stagnation at the heart, as to expect peace,

is

order, or safety, in a

justice

community, when

the natural current of

Besides, this being a suit, instituted

obstructed.

is

before the time the Act

commenced, and

all

the proceedings

leading to judgment, having been previously carried on,

would seem

that an Act,

made

construed or strained so as

to

deprive the party of the benefit

he had, as the law stood when he brought his action
case of Gilmore and the executors of Shoolter (2d

The

and the
Mod. 310)
;

seems

to

made

before the Statute of Frauds, although his action

be in point.

plaintiff recovered,

brought afterwards, and that Act
shall be brought to charge

made upon

is

it

was

express, that no action

any person, upon any agreement

action shall be brought, or

some memoran-

and signed, &c. The
cannot be presumed, that the Act was to have a

or note thereof, shall be in writing

Court said

on a promise

consideration of marriage, unless the agreement,

upon which such

dum

it

ex post facto, should not be
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a right of action, to which the

Act commenced and, upon
judgment was given, not many years ago, by
able a Judge as ever sat on this Bench, Mr. Chief Justice

plaintift"

was

entitled before the

;

this principle, a

as

Lee.

A

person had been arrested for debt, and had petitioned for

was expired
Another Act of Assembly passed,
other terms and conditions to be performed

the benefit of the Insolvent Acts, before the time
that he could be admitted.

requiring certain

by every person thereafter to be admitted to the benefit of the
Act, and repeated all former Acts relating to that subject, and
no provision was made, or exception, as to the persons who
had petitioned under the former Acts. Yet the Chief Justice
was of opinion that the Act should not be considered as
having ratrospect to such persons as had applied under the
former Acts; and admitted the persons to swear olf, upon the
terms of the Acts he had petitioned under, although at the
time they were absolutely repealed and declared null and
void.

Upon

the whole, seeing that

and the avoidance of

sake,

statutes

— that the laws

some things

are for necessity's

greater mischiefs, excepted out of

are so excellently fitted to the exigen-

and conveniencies of Government, and full of reason, that
impossibilities are not required
that Judges do sometimes
expound the words contrary to the text, in order to make them
agree with reason and equity that it is absolutely necessary
to the well-being of society, that justice should be adminiscies

—

—

tered in the Courts of

stamp paper

— that

the

Law — that

to

procure

Parliament did not intend,

for the

it

is

impossible

want thereof, to make void the several matters required to be
stamped that the proviso in the Act admits that such matters maybe done without stamp paper, and provides a remedy

—

in

such cases

and

— that judicial

proceedings are within the very

any other transacand shutting up the
Courts are by no means a compliance with the Stamp Act, or
authorized by it, or any wise instrumental in giving etfect to
it; for these reasons, and others which might be adduced,

letter

tions

benefit of the proviso, as well as

— that

a discontinuance of process

422
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the Assistant Judges are unanimously of opinion, that judgment be entered for plaintiff agreeable to the motion, in the
usual manner as has heretofore been done: no stamp paper

being

to

be had, and on consideration of the petition of the

several persons presented to this Court, the Assistant Judges
are, also,

unanimously of opinion,

the process of this

that

Court be issued out, in the usual manner
shall require

and apply

longer a complaint that justice
It

may

is

to

notice of

The

be no

little

upon what Mr.

a public Act, and, being pro-

Assistant Judges have had no occasion to

enter into a discussion of these points
in general, that

may

the Court, the Judges are obliged to take

perly noticed
it.

is

any person who

either delayed or denied.

not be amiss to observ^e a

Attorney said, that this Act

to

same, that there

for the

;

but

it

may

be observed?

there seems to be an absolute necessity for

some regulation and reform in this particular. Nothing can
be more reasonable and just than that people, who are to be
bound by laws, should have the best security and evidence the
nature of the thing will admit of, that those laws, which it is
expected they will submit to, are really, certainly, and truly
genuine laws.

The vague, uncertain and precarious manner of introducing
and promulgating the laws of England among us, upon no
better evidence than that they are said to be printed by the
King's printer, (which
to

too

many

may

or

may

not be a

striking objections, not to

fact,)

is

liable

be alarming to the

subject.

The Judges, in England, by their attendance in Parliament,
and by the recourse that may be had to the Roll, may easily
detect any mistake or error in a printed copy; but, in these
remote regions of America, where there is no possibility of
coming

at the original, a

mistake or design

may

involve us in

Lord Chief Justice Hale takes notice, in
his Pleas of the Crown (l Book, fol. 360) of a variance between
the Parliament Roll and a printed statute, which had occasioned some mistakes in judgments given of high reason.
If printed copies, then, have been erroneous, and have mis-

the utmost distress.

guided the Judges, in such important matters,

in the

Courts

APPENDIX.

home, can

at

it

be wondered
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at if their authority

be inipiicitly acquiesced in here, or that

it

should not

should be thought

expedient they should be authenticated.

Rt. Pringle.

Raws. Lowndes.
Bn. Smith.
D. D'Oyley.
Charleston, April

1st,

1766."

Mr. Justice Lowndes then farther proceeded

to pronounce
judgment of the Court upon the Clerk's late conduct,
which was ordered to be recorded, and is as follows, viz The

the

:

Court have taken into consideration the very extraordinary

and unprecedented behavior of the Clerk, on the first day of
April last, in repeatedly refusing, and obstinately ])ersisting in
his refusal, to obey the order of the Court, to enter up judgment in the cause of Jordan vs. Law, which the Court had,
after hearing arguments, upon mature deliberation, adjudged
should be done; this unexampled and daring violation of
the known duty of the Clerk, in open contempt and defiance
of the authority of the Court,

is

considered as

much

aggra-

vated by the presumptive pretences which the Clerk set up in

That the Stamp Act did
pay obedience to the directions of the Court;
thereby endeavoring to wrest from the Court (to whom, of

justification of his disobedience, viz

not allow

right,

it

him

:

to

appertains to construe the laws) their proper jurisdic-

and to assume and arrogate to himself a power to supersede and control their determination, to the total subversion of
all law, order, decency and decorum, not considering that,
should an Act of Parliament release him from the obligation
tion,

of obeying the orders of Court, or give

him

discretionary

powers to do so, or not, as their judgment coincided with his
own, that he would instantly cease to be Clerk it being
inconsistent with and repugnant to the very idea of that subordination, which, as a ministerial officer, he owes to the
Court, to be exempt from due obedience to their authority.
The Court have further considered the Clerk's gross neglect
of duty in not issuing the venire for summoning a Jury, for

—

this present

Court, as

was

his

bounden duty, both by the

—
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office, and the obligation of his oath, and to
which he was particularly enjoined by all the Assistant Judges;
by reason whereof, the whole business of the Court, requiring
a Jury, must be delayed and postponed until August
a time
so inconvenient, on account of the excessive heat, that no
business is wont to be done, to the great prejudice and hurt

nature of his

—

of his Majesty's subjects, the prevention of justice, and, in

many

probability, the total loss of
therefore, to support the

enforce due obedience

just

demands.

all

In order,

honor and authority of the Court, to
and regard to their orders and deter-

minations, and to prevent the

fatal

consequences that

will

unavoidably result from a want of due subordination and
subserviency in the
duty:

It is

officers of the Court,

and

their neglect ot

ordered that Dougal Campbell, Esq., the Clerk of

the Court, for his said contempt, contumacy,

duty, do pay a fine, to his Majesty, of the

pounds, proclamation

money

sum

and neglect of
of one hundred

of America, and that the

same

be paid within ten days from this date.

His Honor the Chief Justice, having spoken in the Clerk's
and declared iiis dissent to the judgment of the
Court, quitted the Bench.
The Clerk, being asked by the Court, if he had continued
to use the seal, which had been put into his hands, on Tuesday last, by Mr. Justice Pringle, and whether or not his Honor
the Chief Justice had yet consented to do business; and, to
the first question, having answered in the affirmative; and,
to the second, that his Honor still declined doing business

justification,

having, this very morning, refused either

to sign or seal

a writ

of dedimiis potestatcm, for which he had been applied to at
the instance of Mr. Rutledge

— the Clerk was then

ordered to

which had been put into his
hands by Mr. Justice Pringle, and the same was declared to
continue the use of the said

seal,

be the seal of the Court.

May

Term, 1766.

The Court met according to adjournment.
Present The Chief Justice, Mr. Justice Lowndes, Mr,

—

Justice Smith, Mr. Justice D'Oyley.

—
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After the Jury had been impanelled, and a case of partition

disposed

The

of,

his

Honor

the Chief Justice

left

the Bench.

humbly begged leave to present a petiwhich he had ready in his hands for that

Clerk, having

tion to the Court,

purpose, the

same was ordered

to

be read, and was as follows,

to wit:

" South Carolina

—

To the Hon. Charles Shiniier, Chief Justice, and to the
Hon. Robt. Pr ingle, Rawlins Lowndes, Benj. Smith, and
Danl. D^Oyley, Esqrs., ^^ssistant Judges and Justices of
His IStajesty^s Court of Common Pleas, in the province
aforesaid:

The petition of Dougal Campbell,
humbly showeth,
That your

petitioner

is

Clerk of the said Court,

most unfeignedly sorry

for his

having

incurred the censure and displeasure of this Honorable Court,

than which, he humbly begs leave

nothing which has happened
of his
real

life,

to

to

assure your Honors,

him through

the whole course

pretty far advanced, has ever occasioned

concern and uneasiness.

That your

him more

petitioner,

on ac-

which he hath sustained, by means
of the long-continued stop which has been put to his business,
hath not had it in his power to pay the fine, which was set
upon him by this Honorable Court, at the last sitting thereof,
which failure he humbly hopes will not be construed into any
intended contempt or disrespect; and prays that, in consideration of the late favorable turn which American affairs have
most happily taken, your Honors will be pleased to regard his
circumstances with an eye of tenderness and compassion, and

count of the heavy

your petitioner, as

loss,

in

duty bound, will ever pray.
D.

Campbell,

C. C. P.

Charlestown, 29th May, 1766."

The

Court, having taken the said petition into consideraand being of opinion that the Clerk's late conduct proceeded, rather from an error in judgment, than any contempt
or want of respect for the authority of the Court, the fine,
which had been set upon him, at the last sitting thereof, was
reduced to ten pounds, proclamation money.

tion,

;
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February Term, 1767.

Present

— The Chief

Justice, Mr. Justice Pringle.

His Excellency, the Governor, liaving sent to his Honor
the Chief Justice, the copy of a minute of his Majesty's most
honorable Privy Council, bearing date the 10th September

which had been transmitted

to his

last,

Excellency, by the Right

Honorable Earl of Shelburne, one of his Majesty's principal
and which was read in open Court, the
thirteenth day of February last, ordered that the same be
recorded, which is as follows, to wit:
^t the Court of St. James, the 10th day of September, 1766.
Secretaries of State,

Present
cellor,

— Tne King's Most Excellent Majesty; Lord Chan-

Earl Shelburne, Lord President, Viscount Barrington

Lord Chamberlain, Mr. Secretary Conway; Lord Steward,
Hans Stanley, Esq. Earl of Cholmondely, Lord Chief Justice
Wilmot, Earl of Hertford, Sir Charles Saunders, Earl of Hills;

borough, Sir Isaac Bane.

Whereas, there was this day read, at the Board, a report
from the Right Honorable the Lords of the Committee of
Council

for plantation atiairs,

words following,

dated the 6th of this

last, in

the

viz:

"Your Majesty, having been

pleased, by your order in

unto this Committee a
Lords Commissioners for trade and
plantations, dated the 1 1th July last, upon sundry letters and
papers received by them from Wm. Bull, Esq., your Majesty's
Lieutenant-Governor of South Carolina, informing the said
Lords Commissioners that application had been made to him,
Council of the 30th July

representation

last, to refer

of the

by the four Assistant Judges of the Court of Common Pleas,
to suspend Dougal Campbell, Esq., Clerk of the Court of
Common Pleas, from his said office, on account of his having
refused to enter up a judgment of the said Court upon unstamped paper it being repugnant to Act of Parliament;
that this application had been followed and enforced by an
address of the Assembly to the like effect, and the same requisition repeated by a subsequent message to the said Lieutenant-Governor. That, upon his refusing to comply with the
terms of the above address, the Assembly of the said province

—
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and that the Court of Common
subsequent to LieutenantGovernor Bull's refusal of their application, fined Mr. Campbell in the sum of one hundred pounds, proclamation money,
for his above-mentioned disobedience; but that the said
Lieutenant-Governor had thought fit to issue his order for
suspending payment of the above-mentioned fine, until your

had come

to several resolutions,

Pleas had, upon their

first sitting,

Majesty's pleasure shall be known.

The Lords

of the Committee, in obedience to your Majesty's

day took the said representation
and papers thereunto annexed into consideration, and do agree
said order of reference, this

humbly

to report, as

your Majesty

to

our opinion, that

it

may

be advisable for

signify your royal approbation of the said

Lieutenant-Governor's conduct upon this occasion, and direct

him

to

remit the fine, imposed by the said Court of

Pleas upon

Court of

Common

Dougal Campbell, Esq., the Clerk of the said

Common

Pleas.

His Majesty, taking the said report into consideration, is
hereby pleased to declare and signify his royal approbation of
the conduct of the said William Bull, Esq., Lieutenant-Governor of the Province of South Carolina, upon this occasion
;

and his Majesty doth hereby order that the said fine of one
hundred pounds, proclamation money, imposed by the said
Court of Common Pleas, upon Dougal Campbell, the Clerk
of the said Court, be remitted
whereof the Governor, Lieutenant-Governor, or Commander-in-chief of his Majesty's
said Province of South Carolina, for the time being, and all
others whom it may concern, are to take notice, and govern

—

themselves accordingly.

Robert Walpole."
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JOHN DRAYTON.
John Drayton, known

as

Governor Drayton,

is

entitled to a

place in these sketches, as a Judge of the United States Court,
District of

for the

He was

State.

South Carolina, and as a lawyer of the

the only son of that great and greatly-to-be-

revered man, Chief Justice William
states, in

He

Henry Drayton.

the biographical sketch of his father, prepared by

himself, that he

was twelve years

old at the death of his

parent, in Philadelphia, on 3d September, 177S.

companied

his father to that city,

who

placed

celebrated Dr. Witherspoon, at Princeton,

New

long he remained there does not appear.

He

education, after the war, in England; and,

studying in the Temple, he was called
returned to Charleston, where he

to

I

He had

ac-

him with

the

Jersey;

presume,

the Bar;

commenced

how

completed his
after

and then

the practice of

the law.
Dr.

Johnson

states, that,

"by way

of introduction to public

he became the captain of a company of volunteers,
called the Cadet Infantry; and was conspicuous in the jour-

notice,

French Revolution."
Miss Hester Rose Drayton, the
daughter of Philip Tideman.
In 1798, he was elected Lieutenant-Governor, and, by the
death of Governor Edward Rutledge, 23d January, 1800, he
became Governor. In December of that year, he was elected
Governor, to serve for two years. He was thus, in fact, Chief
Magistrate of the State for three years in succession. I have
no doubt he was a very useful Chief Magistrate. He was the
first Governor who undertook to pass over the whole upper
country, and review the militia.
The people congregated in
immense numbers to see him. On this occasion, he was
escorted through Pendleton by a company of cavalry, commanded by the late General John B. Earlc. His troop was a
fine one, and many were splendid riders.
The Captain himnals of that day, during the era of the

He

married, in early

life.
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self

was

many, who

a first-rate horseman, as

are

still

alive,

have seen, when he subsequently reviewed as Adjutant-General.
He has often told me, that in one of his charges, while
escorting the Governor, his bridle-reins broke,

ceeded in stopping his horse

(a

fine animal),

and he sucby stooping

down, and seizing the check of his bridle-bit. He used to
laugh, and say he had no doubt, that feat of horsemanship
obtained for him they;/'o tein. appointment, by the Governor,
of Adjutant-General.

While reviewing, in one of the mountain districts, Colonel
Lawrence Manning, the Adjutant-General, persuaded the
Governor to ride to a fine spring, which the Colonel knew
was in North Carolina, but of which fact the Governor was
ignorant.

As soon

as he reached the spot, Colonel

Manning

possessed himself of the Governor's sword, and said

to him,
you are no longer Governor Drayton yon are John Drayton,
as I am Lawrence Manning."
It was a jest which much
annoyed the Governor.

"

;

The

facetious Adjutant-General, the hero of

the vahiable officer in
after closed

him, long

tlie

his valuable

Eutaw, and

organization of the militia, soon

life,

and John

B. Earle succeeded

and
companion of every joyous and festive board.
In 1S02, Governor Drayton published his "View of Caroto illustrate the chivalric

officer of the militia,

the loved

lina,"

a most excellent work, descriptive of her statistics,

and civilly, which, I much regret, is out of print;
and only by the kind courtesy of a friend have I been able to
naturally

see

it.

In

ISOS, Governor Drayton

served for two years.

was

re-elected Governor,

and

The Lieutenant-Governor, Major Fred'k

Nance, of Newbury, was inaugurated with him, and took the
oath of office.
This was right and proper, and I am sorry to
say, that, from that time until last December, when Lieutenant-Governor Carn was inaugurated with Governor Gist, no
Lieutenant-Governor had taken the oath of office at the inauguration of the Governor; and if the matter had been properly looked into, South Carolina would not have had tha'
officer for more than fifty years.
I hope the precedent estab-
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lished in December, 1S58, will be hereafter followed;

evaded, will be sternly enforced by declaring the

The

office of

beyond

Governor,

South Carolina, has

in

which

that of pardon,

office

is

much

often so

and

if

vacant.

little

power

abused, as

to

lead every Governor elect, to declare in his inaugural address,
that "the duty of seeing the

law executed

very sternly exercised; and yet, poor

in

human

mercy"
nature

somewhat excusable.

much

that

is

divine

of his successors,

He

duty.

excuse

to

was decided

turned out,

be

will

so con-

and

stituted, that errors, great errors, frequently occur,

think,

is

are, I

Error, on the side of mercy, has

Governor Drayton, as many

it.

in the discharge of this delicate

at the solicitation of his

mother, wife,

and children, a notorious offender, Gabriel Stalnaker. So, too,
Governor Hayne could not resist the pleading of the wife,
when she interceded for the pardon of her husband, who was
covered with the blood of her brother.

Governor Drayton was

in

the executive chair,

when

the

South Carolina College, by the Act of ISOl, was established.
His recommendation and influence were in its favor. In his
Carolina (1S02) at pages 219-220, speaking of the organization of the Board of Trustees, he says: "A Board so respec-

advancement of this
advancement not promoted by local views or
party prejudices, but springing from the united voices upon
table will necessarily greatly influence the
institution

— an

enlightened

Legislation

;

projected

as

a

rallying

union, friendship, and learning, for the youth from
of the State.

undertaking

May

The

objects

its

this

or

may

of

parts
this

progress

thanks of a grateful people remain with

who have been

and supporting
heads and their

all

Heaven smile on

— may no envious opposition disturb

— and may the
those

the kindest favor of

point

all

be instrumental in establishing
equally honorable to their

institution,

hearts."

of this institution

Education has been generally

have been

fully realized:

and South Carolina
has become a united people.
The foundation and endowment of the South Carolina College was very much a lowercountry measure.

Tradition

few exceptions, were opposed

diffused,

is,

that the upper-country, with

to

it.
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On

7th

May,
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was appointed Judge

1812, Governor Drayton

of the United States Court for the District of South (yaroiina,

by President Madison.

He

took his seat on the 6th of July,

of that year.

How

he discharged his duties

means of knowing.

I iiave no
presume, they were accept-

in particular cases,

In general,

I

able.

In 1S21, he performed that most grateful duty to a parent,
in

publishing the Memoirs of the Life of his Father, Chief Jus-

tice

Drayton.

Like everything

character of South Carolina,

it

else essential to the

is

honor and

now almost unknown.

whom

The

am

under many
obligations for the zeal and activity with which he served me
in this work,) is the copy presented by the author to the Comptroller-General, Thomas Lee, and has quietly slumbered in

copy obtained

for

me, (by a friend,

to

I

the office of the Comptroller until the moths,

than our citizens, have nearly possessed

more ambitious

themselves of the

work.
If

my

word would have any weight,

fully say ^to the Legislature,

the

Memoirs of

his

I

re-publish

father, Moultrie's

would most

respect-

Drayton's Carolina,

Revolution

in

South

Carolina, and Ramsay's History of the State, and direct copies

be given to every school in the State. Money thus expended, will be worth more than splendid public edifices. It
will inform the people as to the history of the State, and give
to

men and women.
Judge Drayton closed his eventful and useful life on the
22d November, 1822, in the fifty-sixth year of his age. He
left a family of five daughters and one son.
If to be useful, entitles a man to the commendation of good
and great, then indeed, John Drayton is entitled to be so
us well-informed

commended.

Reared in the storm of the Revolution, he had,
by inheritance, that noble self-sacrificing disposition of '76,
which preferred country to all other considerations.

as

