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PREAMBLE

We, the people of the State of North Carolina, grateful to Almighty

God, the Sovereign Ruler of Nations, for the preservation of the American

Union and the existence of our civil, political and religious liberties, and

acknowledging our dependence upon Him for the continuance of those

blessings to us and our posterity, do, for the more certain security thereof

and for the better government of this State, ordain and establish this

Constitution.

ARTICLE I

DECLARATION OF RIGHTS

That the great, general, and essential principles of liberty and free

government may be recognized and established, and that the relations

of this State to the Union and government of the United States and

those of the people of this State to the rest of the American people may

be defined and affirmed, we do declare that:

Section 1 . The equality and rights ofpersons. We hold it to be self-

evident that all persons are created equal; that they are endowed by

their Creator with certain inalienable rights; that among these are life,

liberty, the enjoyment of the fruits of their own labor, and the pursuit

of happiness.

Sec. 2. Sovereignty of the people. All political power is vested in

and derived from the people; all government of right originates from

the people, is founded upon their will only, and is instituted solely for

the good of the whole.

Sec. 3. Internal government of the State. The people of this State

have the inherent, sole, and exclusive right of regulating the internal

government and police thereof, and of altering or abolishing their

Constitution and form of government whenever it may be necessary to

their safety and happiness; but every such right shall be exercised in

pursuance of law and consistently with the Constitution of the United

States.

Sec. 4. Secession prohibited. This State shall ever remain a

member of the American Union; the people thereof are part of the

American Nation; there is no right on the part of this State to secede;

and all attempts from whatever source or upon whatever pretext, to

dissolve this Union or to sever this Nation, shall be resisted with the

whole power of the State.
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Sec. 5. Allegiance to the United States. Every citizen of this State

owes paramount allegiance to the Constitution and government of the

United States, and no law or ordinance of the State in contravention or

subversion thereof can have any binding force.

Sec. 6. Separation of powers. The legislative, executive, and

supreme judicial powers of the State government shall be forever

separate and distinct from each other.

Sec. 7. Suspending laws. All power of suspending laws or the

execution of laws by any authority, without the consent of the

representatives of the people, is injuripus to their rights and shall not

be exercised.

Sec. 8. Representation and taxation. The people of this State shall

not be taxed or made subject to the payment of any impost or duty

without the consent of themselves or their representatives in the

General Assembly, freely given.

Sec. 9. Frequent elections. For redress of grievances and for

amending and strengthening the laws, elections shall be often held.

Sec. 10. Free elections. All elections shall be free.

Sec, 11. Property qualifications. As political rights and privileges

are not dependent upon or modified by property, no property

qualification shall affect the right to vote or hold office.

Sec. 12. Right of assembly and petition. The people have a right to

assemble together to consult for their common good, to instruct their

representatives, and to apply to the General Assembly for redress of

grievances; but secret political societies are dangerous to the liberties

of a free people and shall not be tolerated.

Sec. 13. Religious liberty. All persons have a natural and

inalienable right to worship Almighty God according to the dictates of

their own consciences, and no human authority shall, in any case

whatever, control or interfere with the rights of conscience.

Sec. 14. Freedom of speech and press. Freedom of speech and of

the press are two of the great bulwarks of liberty and therefore shall

never be restrained, but every person shall be held responsible for

their abuse.
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Sec. 15. Education. The people have a right to the privilege of

education, and it is the duty of the State to guard and maintain that

right.

Sec. 16. Ex post facto laws. Retrospective laws, punishing acts

committed before the existence of such laws and by them only

declared criminal, are oppressive, unjust, and incompatible with

liberty, and therefore no ex post facto law shall be enacted. No law

taxing retrospectively sales, purchases, or other acts previously done

shall be enacted.

Sec. 17. Slavery and involuntary servitude. Slavery is forever

prohibited. Involuntary servitude, except as a punishment for crime

whereof the parties have been adjudged guilty, is forever prohibited.

Sec. 18. Court shall be open. All courts shall be open; every

person for an injury done him in his lands, goods, person, or

reputation shall have remedy by due course of law; and right and

justice shall be administered without favor, denial, or delay.

Sec. 19. Law of the land; equal protection of the laws. No person

shall be taken, imprisoned, or disseized of his freehold, liberties, or

privileges, or outlawed, or exiled, or in any manner deprived of his

life, liberty, or property, but by the law of the land. No person shall

be denied the equal protection of the laws; nor shall any person be

subjected to discrimination by the State because of race, color,

religion, or national origin.

Sec. 20. General warrants. General warrants, whereby any officer

or other person may be commanded to search suspected places without

evidence of the act committed, or to seize any person or persons not

named, whose offense is not particularly described and supported by

evidence, are dangerous to liberty and shall not be granted.

Sec. 21. Inquiry into restraints on liberty . Every person restrained

of his liberty is entitled to a remedy to inquire into the lawfulness

thereof, and to remove the restraint if unlawful, and that remedy shall

not be denied or delayed. The privilege of the writ of habeas corpus

shall not be suspended.

Sec. 22. Modes of prosecution. Except in misdemeanor cases

initiated in the District Court Division, no person shall be put to

answer any criminal charge but by indictment, presentment, or

impeachment. But any person, when represented by counsel, may,
under such regulations as the General Assembly shall prescribe, waive

indictment in noncapital cases.
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Sec. 23. Rights of accused. In all criminal prosecutions, every

person charged with crime has the right to be informed of the

accusation and to confront the accusers and witnesses with other

testimony, and to have counsel for defense, and not be compelled to

give self-incriminating evidence, or to pay costs, jail fees, or

necessary witness fees of the defense, unless found guilty.

Sec. 24. Right of jury trial in criminal cases. No person shall be
convicted of any crime but by the unanimous verdict of a jury in open
court. The General Assembly may, however, provide for other means
of trial for misdemeanors, with the right of appeal for trial de novo.

Sec. 25. Right ofjury trial in civil cases. In all controversies at law
respecting property, the ancient mode of trial by jury is one of the

best securities of the rights of the people, and shall remain sacred and
inviolable.

Sec. 26. Jury service. No person shall be excluded from jury

service on account of sex, race, color, religion, or national origin.

Sec. 27. Bail, fines, and punishments. Excessive bail shall not be

required, nor excessive fines imposed, nor cruel or unusual

punishments inflicted.

Sec. 28. Imprisonment for debt. There shall be no imprisonment
for debt in this State, except in cases of fraud.

Sec. 29. Treason against the State. Treason against the State shall

consist only of levying war against It or adhering to its enemies by
giving them aid and comfort. No person shall be convicted of treason

unless on the testimony of two witnesses to the same overt act, or on
confession in open court. No conviction of treason or attainder shall

work corruption of blood or forfeiture.

Sec. 30. Militia and the right to bear arms. A well regulated militia

being necessary to the security of a free State, the right of the people

to keep and bear arms shall not be infringed; and, as standing armies

in time of peace are dangerous to liberty, they shall not be

maintained, and the military shall be kept under strict subordination

to, and governed by, the civil power. Nothing herein shall justify the

practice of carrying concealed weapons, or prevent the General
Assembly from enacting penal statutes against that practice.

Sec. 31. Quartering of soldiers. No soldier shall in time of peace

be quartered in any house without the consent of the owner, nor In

time of war but in a manner prescribed by law.
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Sec. 32. Exclusive emoluments. No person or set of persons is

entitled to exclusive or separate emoluments or privileges from the

community but in consideration of public services.

Sec. 33. Hereditary emoluments and honors. No hereditary

emoluments, privileges, or honors shall be granted or conferred in

this State.

Sec. 34. Perpetuities and monopolies. Perpetuities and monopolies

are contrary to the genius of a free state and shall not be allowed.

Sec. 35. Recurrence to fundamental principles. A frequent

recurrence to fundamental principles is absolutely necessary to

preserve the blessings of liberty.

Sec. 36. Other rights of the people. The enumeration of rights in

this Article shall not be construed to impair or deny others retained by

the people.

ARTICLE II

LEGISLATIVE

Section 1. Legislative power. The legislative power of the State

shall be vested in the General Assembly, which shall consist of a

Senate and a House of Representatives.

Sec. 2. Number of Senators. The Senate shall be composed of 50

Senators, biennially chosen by ballot.

Sec. 3. Senate districts; apportionment of Senators. The Senators

shall be elected from districts. The General Assembly, at the first

regular session convening after the return of every decennial census of

population taken by order of Congress, shall revise the senate districts

and the apportionment of Senators among those districts, subject to the

following requirements:

(1) Each Senator shall represent, as nearly as may be, an equal

number of inhabitants, the number of inhabitants that each Senator

represents being determined for this purpose by dividing the

population of the District that he represents by the number of Senators

apportioned to that district;

(2) Each senate district shall at all times consist of contiguous

territory;
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(3) No county shall be divided in the formation of a senate district;

(4) When established, the senate districts and the apportionment of

Senators shall remain unaltered until the return of another decennial

census of population taken by order of Congress.

Sec. 4. Number of Representatives. The House of Representatives

shall be composed of 120 Representatives, biennially chosen by ballot.

Sec. 5. Representative districts; apportionment of Representatives.

The Representatives shall be elected from districts. The General

Assembly, at the first regular session convening after the return of

every decennial census of population taken by order of Congress, shall

revise the representative districts and the apportionment of

Representatives among those districts, subject to the following

requirements:

(1) Each Representative shall represent, as nearly as may be, an

equal number of inhabitants, the number of inhabitants that each

Representative represents being determined for this purpose by

dividing the population of the district that he represents by the number
of Representatives apportioned to that district;

(2) Each representative district shall at all times consist of

contiguous territory;

(3) No county shall be divided in the formation of a representative

district;

(4) When established, the representative districts and the

apportionment of Representatives shall remain unaltered until the

return of another decennial census of population taken by order of

Congress.

Sec. 6. Qualifications for Senator. Each Senator, at the time of his

election, shall be not less than 25 years of age, shall be a qualified

voter of the State, and shall have resided in the State as a citizen for

two years and in the district for which he is chosen for one year

immediately preceding his election.

Sec. 7. Qualifications for Representative. Each Representative, at

the time of his election, shall be a qualified voter of the State, and

shall have resided in the district for which he is chosen for one year

immediately preceding his election.
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Sec. 8. Elections. The election for members of the General

Assembly shall be held for the respective districts in 1972 and every

two years thereafter, at the places and on the day prescribed by law.

Sec. 9. Term of office. The term of office of Senators and

Representatives shall commence on the first day of January next after

their election.

Sec. 10. Vacancies. Every vacancy occurring in the membership of

the General Assembly by reason of death, resignation, or other cause

shall be filled in the manner prescribed by law.

Sec. 1 1 . Sessions.

(1) Regular Sessions. The General Assembly shall meet in regular

session in 1973 and every two years thereafter on the day prescribed

by law. Neither house shall proceed upon public business unless a

majority of all of its members are actually present.

(2) Extra sessions on legislative call. The President of the Senate

and the Speaker of the House of Representatives shall convene the

General Assembly in extra session by their joint proclamation upon

receipt by the President of the Senate of written requests therefor

signed by three-fifths of all the members of the Senate and upon

receipt by the Speaker of the House of Representatives of written

requests therefor signed by three-fifths of all the members of the

House of Representatives.

Sec. 12. Oath of members. Each member of the General Assembly,

before taking his seat, shall take an oath or affirmation that he will

support the Constitution and laws of the United States and the

Constitution of the State of North Carolina, and will faithfully

discharge his duty as a member of the Senate or House of

Representatives.

Sec. 13. President of the Senate. The Lieutenant Governor shall be

President of the Senate and shall preside over the Senate, but shall

have no vote unless the Senate is equally divided.

Sec. 14. Other officers of the Senate.

(1) President Pro Tempore - succession to presidency. The Senate

shall elect from its membership a President Pro Tempore, who shall

become President of the Senate upon the failure of the Lieutenant

Governor-elect to qualify, or upon succession by the Lieutenant

Governor to the office of Governor, or upon the death, resignation, or
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removal from office of the President of the Senate, and who shall

serve until the expiration of his term of office as Senator.

(2) President Pro Tempore - temporary succession. During the

physical or mental incapacity of the President of the Senate to perform
the duties of his office, or during the absence of the President of the

Senate, the President Pro Tempore shall preside over the Senate.

(3) Other officers. The Senate shall elect its other officers.

Sec. 15. Officers of the House of Representatives. The House of

Representatives shall elect its Speaker and other officers.

Sec. 16. Compensation and allowances. The members and officers

of the General Assembly shall receive for their services the

compensation and allowances prescribed by law. An increase in the

compensation or allowances of members shall become effective at the

beginning of the next regular session of the General Assembly
following the session at which it was enacted.

Sec. 17. Journals. Each house shall keep a journal of its

proceedings, which shall be printed and made public immediately after

the adjournment of the General Assembly.

Sec. 18. Protests. Any member of either house may dissent from
and protest against any act or resolve which he may think injurious to

the public or to any individual, and have the reasons of his dissent

entered on the journal.

Sec. 19. Record votes. Upon motion made in either house and

seconded by one fifth of the members present, the yeas and nays upon
any question shall be taken and entered upon the journal.

Sec. 20. Powers of the General Assembly. Each house shall be

judge of the qualifications and elections of its own members, shall sit

upon its own adjournment from day to day, and shall prepare bills to

be enacted into laws. The two houses may jointly adjourn to any
future day or other place. Either house may, of its own motion,

adjourn for a period not in excess of three days.

Sec. 21. Style of the acts. The style of the acts shall be: "The
General Assembly of North Carolina enacts:".

Sec. 22. Action on bills. All bills and resolutions of a legislative

nature shall be read three times in each house before they become
laws, and shall be signed by the presiding officers of both houses.
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Sec. 23. Revenue bills. No laws shall be enacted to raise money on

the credit of the State, or to pledge the faith of the State directly or

indirectly for the payment of any debt, or to impose any tax upon the

people of the State, or to allow the counties, cities, or towns to do so,

unless the bill for the purpose shall have been read three several times

in each house of the General Assembly and passed three several

readings, which readings shall have been on three different days, and

shall have been agreed to by each house respectively, and unless the

yeas and nays on the second and third readings of the bill shall been

entered on the journal.

Sec. 24. Limitations on local, private, and special legislation.

(1) Prohibited subjects. The General Assembly shall not enact any

local, private, or special act or resolution:

(a) Relating to health, sanitation, and the abatement of nuisances;

(b) Changing the names of cities, towns, and townships;

(c) Authorizing the laying out, opening, altering, maintaining, or

discontinuing of highways, streets, or alleys;

(d) Relating to ferries or bridges;

(e) Relating to non-navigable streams;

(f) Relating to cemeteries;

(g) Relating to the pay of jurors;

(h) Erecting new townships, or changing township lines, or

establishing or changing the lines of school districts;

(i) Remitting fines, penalties, and forfeitures, or refunding

moneys legally paid into the public treasury;

(j) Regulating labor, trade, mining, or manufacturing;

(k) Extending the time for the levy or collection of taxes or

otherwise relieving any collector of taxes from the due

performance of his official duties or his sureties from liability;

(1) Giving effect to informal wills and deeds;

(m) Granting a divorce or securing alimony in any individual case;
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(n) Altering the name of any person, or legitimating any person

not born in lawful wedlock, or restoring to the rights of

citizenship any person convicted of a felony.

(2) Repeals. Nor shall the General Assembly enact any such local,

private, or special act by partial repeal of a general law; but the

General Assembly may at any time repeal local, private, or special

laws enacted by it.

(3) Prohibited acts void. Any local, private, or special act or

resolution enacted in violation of the provisions of this Section shall be

void.

(4) General laws. The General Assembly may enact general laws

regulating the matters set out in this Section.

ARTICLE in

EXECUTIVE

Section 1. Executive power. The executive power of the State shall

be vested in the Governor.

Sec. 2. Governor and Lieutenant Governor: election, term, and
qualifications.

(1) Election and term. The Governor and Lieutenant Governor
shall be elected by the qualified voters of the State in 1972 and every

four years thereafter, at the same time and places as members of the

General Assembly are elected. Their term of office shall be four

years and shall commence on the first day of January next after their

election and continue until their successors are elected and qualified.

(2) Qualifications. No person shall be eligible for election to the

office of Governor or Lieutenant Governor unless, at the time of his

election, he shall have attained the age of 30 years and shall have

been a citizen of the United States for five years and a resident of this

State for two years immediately preceding his election. No person

elected to the Office of Governor or Lieutenant Governor shall be

eligible for election to more than two consecutive terms of the same
office.

Sec. 3. Succession to ofiice of Governor.

(1) Succession as Governor. The Lieutenant Governor-elect shall

become Governor upon the failure of the Governor-elect to qualify.



CONSTITUTION OF NORTH CAROLINA XXi

The Lieutenant Governor shall become Governor upon the death,
resignation, or removal from office of the Governor. The further
order of succession to the office of Governor shall be prescribed by
law. A successor shall serve for the remainder of the term of the
Governor whom he succeeds and until a new Governor is elected and
qualified.

(2) Succession as Acting Governor. During the absence of the
Governor from the State, or during the physical or mental incapacity
of the Governor to perform the duties of his office, the Lieutenant
Governor shall be Acting Governor. The further order of succession
as Acting Governor shall be prescribed by law.

(3) Physical incapacity. The Governor may, by a written statement
filed with the Attorney General, declare that he is physically incapable
of performing the duties of his office, and may thereafter in the same
manner declare that he is physically capable of performing the duties
of his office.

(4) Mental incapacity. The mental incapacity of the Governor to
perform the duties of his office shall be determined only by joint
resolution adopted by a vote of two-thirds of all the members of each
house of the General Assembly. Thereafter, the mental capacity of
the Governor to perform the duties of his office shall be determined
only by joint resolution adopted by a vote of a majority of all the
members of each house of the General Assembly. In all cases, the
General Assembly shall give the Governor such notice as it may deem
proper and shall allow him an opportunity to be heard before a joint
session of the General Assembly before it takes final action. When
the General Assembly is not in session, the Council of State, a
majority of its members concurring, may convene it in extra session
for the purpose of proceeding under this paragraph.

(5) Impeachment. Removal of the Governor from office for any
other cause shall be by impeachment.

Sec. 4. Oath of office for Governor. The Governor, before
entermg upon the duties of his office, shall, before any Justice of the
Supreme Court, take an oath or affirmation that he will support the
Constitution and laws of the United States and of the State of North
Carolina, and that he will faithfully perform the duties pertaining to
the office of governor.
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Sec. 5. Duties of Governor.

(1) Residence. The Governor shall reside at the seat of government

of this State.

(2) Information to General Assembly. The Governor shall from

time to time give the General Assembly information of the affairs of

the State and recommend to their consideration such measures as he

shall deem expedient.

(3) Budget. The Governor shall prepare and recommend to the

General Assembly a comprehensive budget of the anticipated revenue

and proposed expenditures of the State for the ensuing fiscal period.

The budget as enacted by the General Assembly shall be administered

by the Governor.

The total expenditures of the State for the fiscal period covered by

the budget shall not exceed the total of receipts during that fiscal

period and the surplus remaining in the State Treasury at the

beginning of the period. To insure that the State does not incur a

deficit for any fiscal period, the Governor shall continually survey the

collection of the revenue and shall effect the necessary economies in

State expenditures, after first making adequate provision for the

prompt payment of the principal of and interest on bonds and notes of

the State according to their terms, whenever he determines that

receipts during the fiscal period, when added to any surplus remaining

in the State Treasury at the beginning of the period, will not be

sufficient to meet budgeted expenditures. This section shall not be

construed to impair the power of the State to issue its bonds and notes

within the limitations imposed in Article V of this Constitution, nor to

impair the obligation of bonds and notes of the State now outstanding

or issued hereafter.

(4) Execution of laws. The Governor shall take care that the laws

be faithfully executed.

(5) Commander in Chief The Governor shall be Commander in

Chief of the military forces of the State except when they shall be

called into the service of the United States.

(6) Clemency. The Governor may grant reprieves, commutations,

and pardons, after conviction, for all offenses (except in cases of

impeachment), upon such conditions as he may think proper, subject

to regulations prescribed by law relative to the manner of applying for

pardons. The terms reprieves, commutations, and pardons shall not

include paroles.
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(7) Extra sessions. The Governor may, on extraordinary
occasions, by and with the advice of the Council of State, convene the
General Assembly in extra session by his proclamation, stating therein
the purpose or purposes for which they are thus convened.

(8) Appointments. The Governor shall nominate and by and with
the advice and consent of a majority of the Senators appoint all officers
whose appointments are not otherwise provided for.

(9) Information. The Governor may at any time require
information in writing from the head of any administrative department
or agency upon any subject relating to the duties of his office.

(10) Administrative reorganization. The General Assembly shall
prescribe the functions, powers, and duties of the administrative
departments and agencies of the State and may alter them from time to
time, but the Governor may make such changes in the allocation of
offices and agencies and in the allocation of those functions, powers,
and duties as he considers necessary for efficient administration. If
those changes affect existing law, they shall be set forth in executive
orders, which shall be submitted to the General Assembly not later
than the sixtieth calendar day of its session, and shall become effective
and shall have the force of law upon adjournment sine die of the
session, unless specifically disapproved by resolution of either house
of the General Assembly or specifically modified by joint resolution of
both houses of the General Assembly.

Sec. 6. Duties of the Lieutenant Governor. The Lieutenant
Governor shall be President of the Senate, but shall have no vote
unless the Senate is equally divided. He shall perform such additional
duties as the General Assembly or the Governor may assign to him.
He shall receive the compensation and allowances prescribed by law.

Sec. 7. Other elective officers.

(1) Officers. A Secretary of State, an Auditor, a Treasurer, a
Superintendent of Public Instruction, an Attorney General, a
Commissioner of Agriculture, a Commissioner of Labor, and a
Commissioner of Insurance shall be elected by the qualified voters of
the State in 1972 and every four years thereafter, at the same time and
places as members of the General Assembly are elected. Their term
of office shall be four years and shall commence on the first day of
January next after their election and continue until their successors are
elected and qualified.
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(2) Duties. Their respective duties shall be prescribed by law,

(3) Vacancies. If the office of any of these officers is vacated by
death, resignation, or otherwise, it shall be the duty of the Governor
to appoint another to serve until his successor is elected and qualified.

Every such vacancy shall be filled by election at the first election for

members of the General Assembly that occurs more than 60 days after

the vacancy has taken place, and the person chosen shall hold the

office for the remainder of the unexpired term fixed in this Section.

When a vacancy occurs in the office of any of the officers named in

this Section and the term expires on the first day of January

succeeding the next election for members of the General Assembly,
the Governor shall appoint to fill the vacancy for the unexpired term

of the office.

(4) Interim officers. Upon the occurrence of a vacancy in the office

of any one of these officers for any of the causes stated in the

preceding paragraph, the Governor may appoint an interim officer to

perform the duties of that office until a person is appointed or elected

pursuant to this Section to fill the vacancy and is qualified.

(5) Acting officers. During the physical or mental incapacity of any

one of these officers to perform the duties of his office, as determined

pursuant to this Section, the duties of his office shall be performed by
an acting officer who shall be appointed by the Governor.

(6) Determination of incapacity. The General Assembly shall by

law prescribe with respect to those officers, other than the Governor,

whose offices are created by this Article, procedures for determining

the physical or mental incapacity of any officer to perform the duties

of his office, and for determining whether an officer who has been

temporarily incapacitated has sufficiently recovered his physical or

mental capacity to perform the duties of his office. Removal of those

officers from office for any other cause shall be by impeachment.

(7) Special Qualifications for Attorney General. Only persons duly

authorized to practice law in the courts of this State shall be eligible

for appointment or election as Attorney General.

Sec. 8. Council of State. The Council of State shall consist of the

officers whose offices are established by this Article.

Sec. 9. Compensation and allowances. The officers whose offices

are established by this Article shall at stated periods receive the

compensation and allowances prescribed by law, which shall not be

diminished during the time for which they have been chosen.
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Sec. 10. Seal of State. There shall be a seal of the State, which

shall be kept by the Governor and used by him as occasion may
require, and shall be called "The Great Seal of the State of North
Carolina". All grants or commissions shall be issued in the name and

by the authority of the State of North Carolina, sealed with "The
Great Seal of the State of North Carolina", and signed by the

Governor.

Sec. 11. Administrative departments. Not later than July 1, 1975,

all administrative departments, agencies, and offices of the State and

their respective functions, powers, and duties shall be allocated by law

among and within not more than 25 principal administrative

departments so as to group them as far as practicable according to

major purposes. Regulatory, quasi-judicial, and temporary agencies

may, but need not, be allocated within a principal department.

ARTICLE IV

JUDICIAL

Section 1. Judicial power. The judicial power of the State shall,

except as provided in Section 3 of this Article, be vested in a Court for

the Trial of Impeachments and in a General Court of Justice. The
General Assembly shall have no power to deprive the judicial

department of any power or jurisdiction that rightfully pertains to it as

a coordinate department of the government, nor shall it establish or

authorize any courts other than as permitted by this Article.

Sec. 2. General Court of Justice. The General Court of Justice

shall constitute a unified judicial system for purposes of jurisdiction,

operation, and administration, and shall consist of an Appellate

Division, a Superior Court Division, and a District Court Division.

Sec. 3. Judicial powers of administrative agencies. The General
Assembly may vest in administrative agencies established pursuant to

law such judicial powers as may be reasonably necessary as an
incident to the accomplishment of the purposes for which the agencies

were created. Appeals from administrative agencies shall be to the

General Court of Justice.

Sec. 4. Court for the Trial of Impeachments. The House of

Representatives solely shall have the power of impeaching. The Court
for the Trial of Impeachments shall be the Senate. When the

Governor or Lieutenant Governor is impeached, the Chief Justice shall

preside over the Court. A majority of members shall be necessary to

a quorum, and no person shall be convicted without the concurrence



XXVI CONSTITUTION OF NORTH CAROLINA

of two-thirds of the Senators present. Judgment upon conviction shall

not extend beyond removal from and disqualification to hold office in

this State, but the party shall be liable to indictment and punishment
according to law.

Sec. 5. Appellate division. The Appellate Division of the General

Court of Justice shall consist of the Supreme Court and the Court of

Appeals.

Sec. 6. Supreme Court.

(1) Membership. The Supreme Court shall consist of a Chief
Justice and six Associate Justices, but the General Assembly may
increase the number of Associate Justices to not more than eight. In

the event the Chief Justice is unable, on account of absence or

temporary incapacity, to perform any of the duties placed upon him,

the senior Associate Justice available may discharge these duties.

(2) Sessions of the Supreme Court. The sessions of the Supreme
Court shall be held in the City of Raleigh unless otherwise provided

by the General Assembly.

Sec. 7. Court of Appeals. The structure, organization, and
composition of the Court of Appeals shall be determined by the

General Assembly. The Court shall have not less than five members,
and may be authorized to sit in divisions, or other than en banc.

Sessions of the Court shall be held at such times and places as the

General Assembly may prescribe.

Sec. 8. Retirement of Justices and Judges. The General Assembly
shall provide by general law for the retirement of Justices and Judges

of the General Court of Justice, and may provide for the temporary

recall of any retired Justice or Judge to serve on the court or courts of

the division from which he was retired. The General Assembly shall

also prescribe maximum age limits for service as a Justice or Judge.

Sec. 9. Superior Courts.

(1) Superior Court districts. The General Assembly shall, from
time to time, divide the State into a convenient number of Superior

Court judicial districts and shall provide for the election of one or

more Superior Court Judges for each district. Each regular Superior

Court Judge shall reside in the district for which he is elected. The
General Assembly may provide by general law for the selection or

appointment of special or emergency Superior Court Judges not

selected for a particular judicial district.
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(2) Open at all fimes; sessions for trial of cases. The Superior

Courts shall be open at all times for the transaction of all business

except the trial of issues of fact requiring a jury. Regular trial

sessions of the Superior Court shall be held at times fixed pursuant to

a calendar of courts promulgated by the Supreme Court. At least two

sessions for the trial of jury cases shall be held annually in each

county.

(3) Clerks. A Clerk of the Superior Court for each county shall be

elected for a term of four years by the qualified voters thereof, at the

same time and places as members of the General Assembly are

elected. If the office of Clerk of the Superior Court becomes vacant

otherwise than by the expiration of the term, or if the people fail to

elect, the senior regular resident Judge of the Superior Court serving

the county shall appoint to fill the vacancy until an election can be

regularly held.

Sec. 10. District Courts. The General Assembly shall, from time to

time, divide the State into a convenient number of local court districts

and shall prescribe where the District Courts shall sit, but a District

Court must sit in at least one place in each county. District Judges

shall be elected for each district for a term of four years, in a manner
prescribed by law. When more than one District Judge is authorized

and elected for a district, the Chief Justice of the Supreme Court shall

designate one of the judges as Chief District Judge. Every District

Judge shall reside in the district for which he is elected. For each

county, the senior regular resident Judge of the Superior Court

serving the county shall appoint for a term of two years, from
nominations submitted by the Clerk of the Superior Court of the

county, one or more Magistrates who shall be officers of the District

Court. The number of District Judges and Magistrates shall, from
time to time, be determined by the General Assembly. Vacancies in

the office of District Judge shall be filled for the unexpired term in a

manner prescribed by law. Vacancies in the office of Magistrate shall

be filled for the unexpired term in the manner provided for original

appointment to the office.

Sec. 1 1 . Assignment of Judges. The Chief Justice of the Supreme
Court, acting in accordance with rules of the Supreme Court, shall

make assignments of Judges of the Superior Court and may transfer

District Judges from one district to another for temporary or

specialized duty. The principle of rotating Superior Court Judges

among the various districts of a division is a salutary one and shall be

observed. For this purpose the General Assembly may divide the

State into a number of judicial divisions. Subject to the general

supervision of the Chief Justice of the Supreme Court, assignment of
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District Judges within each local court district shall be made by the

Chief District Judge.

Sec. 12. Jurisdiction of the General Court of Justice. * •'

(1) Supreme Court. The Supreme Court shall have jurisdiction to

review upon appeal any decision of the courts below, upon any matter

of law or legal inference. The jurisdiction of the Supreme Court over

"issues of fact" and "questions of fact" shall be the same exercised by
it prior to the adoption of this Article, and the Court may issue any

remedial writs necessary to give it general supervision and control

over the proceedings of the other courts. The Supreme Court also has

jurisdiction to review, when authorized by law, direct appeals from a

final order or decision of the North Carolina Utilities Commission.

(2) Court of Appeals. The Court of Appeals shall have such

appellate jurisdiction as the General Assembly may prescribe.

(3) Superior Court. Except as otherwise provided by the General

Assembly, the Superior Court shall have original general jurisdiction

throughout the State. The Clerks of the Superior Court shall have

such jurisdiction and powers as the General Assembly shall prescribe

by general law uniformly applicable in every county of the State.

(4) District Courts; Magistrates. The General Assembly shall, by

general law uniformly applicable in every local court district of the

State, prescribe the jurisdiction and powers of the District Courts and

Magistrates.

(5) Waiver. The General Assembly may by general law provide

that the jurisdictional limits may be waived in civil cases.

(6) Appeals. The General Assembly shall by general law provide a

proper system of appeals. Appeals from Magistrates shall be heard de

novo, with the right of trial by jury as defined in this Constitution and

the laws of this State.

Sec. 13. Forms of action; rules ofprocedure.

(1) Forms of action. There shall be in this State but one form of

action for the enforcement or protection of private rights or the redress

of private wrongs, which shall be denominated a civil action, and in

which there shall be a right to have issues of fact tried before a jury.

Every action prosecuted by the people of the State as a party against a

person charged with a public offense, for the punishment thereof,

shall be termed a criminal action.
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(2) Rules of procedure. The Supreme Court shall have exclusive

authority to make rules of procedure and practice for the Appellate

Division. The General Assembly may make rules of procedure and

practice for the Superior Court and District Court Divisions, and the

General Assembly may delegate this authority to the Supreme Court.

No rule of procedure or practice shall abridge substantive rights or

abrogate or limit the right of trial by jury. If the General Assembly

should delegate to the Supreme Court the rule-making power, the

General Assembly may, nevertheless, alter, amend, or repeal any rule

of procedure or practice adopted by the Supreme Court for the

Superior Court or District Court Divisions.

Sec. 14. Waiver of jury trial. In all issues of fact joined in any

court, the parties in any civil case may waive the right to have the

issues determined by a jury, in which case the finding of the judge

upon the facts shall have the force and effect of a verdict by a jury.

Sec. 15. Administration. The General Assembly shall provide for

an administrative office of the courts to carry out the provisions of this

Article.

Sec. 16. Terms of office and election of Justices of the Supreme

Court, Judges of the Court of Appeals, and Judges of the Superior Court.

Justices of the Supreme Court, Judges of the Court of Appeals, and

regular Judges of the Superior Court shall be elected by the qualified

voters and shall hold office for terms of eight years and until their

successors are elected and qualified. Justices of the Supreme Court

and Judges of the Court of Appeals shall be elected by the qualified

voters of the State. Regular Judges of the Superior Court may be

elected by the qualified voters of the State or by the voters of their

respective districts, as the General Assembly may prescribe.

Sec. 17. Removal ofJudges, Magistrates and Clerks.

(1) Removal of Judges by the General Assembly. Any Justice or

Judge of the General Court of Justice may be removed from office for

mental or physical incapacity by joint resolution of two-thirds of all

the members of each house of the General Assembly. Any Justice or

Judge against whom the General Assembly may be about to proceed

shall receive notice thereof, accompanied by a copy of the causes

alleged for his removal, at least 20 days before the day on which

either house of the General Assembly shall act thereon. Removal

from office by the General Assembly for any other cause shall be by

impeachment.
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(2) Additional method of removal of Judges. The General Assembly

shall prescribe a procedure, in addition to impeachment and address

set forth in this Section, for the removal of a Justice or Judge of the

General Court of Justice for mental or physical incapacity interfering

with the performance of his duties which is, or is likely to become,

permanent, and for the censure and removal of a Justice or Judge of

the General Court of Justice for wilful misconduct in office, wilful and

persistent failure to perform his duties, habitual intemperance,

conviction of a crime involving moral turpitude, or conduct prejudicial

to the administration of justice that brings the judicial office into

disrepute. .

(3) Removal of Magistrates. The General Assembly shall provide

by general law for the removal of Magistrates for misconduct or

mental or physical incapacity.

(4) Removal of Clerks. Any Clerk of the Superior Court may be

removed from office for misconduct or mental or physical incapacity

by the senior regular resident Superior Court Judge serving the

county. Any Clerk against whom proceedings are instituted shall

receive written notice of the charges against him at least 10 days

before the hearing upon the charges. Any Clerk so removed from

office shall be entitled to an appeal as provided by law.

Sec. 18. District Attorney and Prosecutorial Districts.

(1) District Attorneys. The General Assembly shall, from time to

time, divide the State into a convenient number of prosecutorial

districts, for each of which a District Attorney shall be chosen for a

term of four years by the qualified voters thereof, at the same time and

places as members of the General Assembly are elected. Only

persons duly authorized to practice law in the courts of this State shall

be eligible for election or appointment as a District Attorney. The
District Attorney shall advise the officers of justice in his district, be

responsible for the prosecution on behalf of the State of all criminal

actions in the Superior Courts of his district, perform such duties

related to appeals therefrom as the Attorney General may require, and

perform such other duties as the General Assembly may prescribe.

(2) Prosecution in District Court Division. Criminal actions in the

District Court Division shall be prosecuted in such manner as the

General Assembly may prescribe by general law uniformly applicable

in every local court district of the State.

Sec. 19. Vacancies. Unless otherwise provided in this Article, all

vacancies occurring in the offices provided for by this Article shall be
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filled by appointment of the Governor, and the appointees shall hold
their places until the next election for members of the General
Assembly that is held more than 60 days after the vacancy occurs,
when elections shall be held to fill the offices. When the unexpired
term of any of the offices named in this Article of the Constitution in

which a vacancy has occurred, and in which it is herein provided that

the Governor shall fill the vacancy, expires on the first day of January
succeeding the next election for members of the General Assembly,
the Governor shall appoint to fill that vacancy for the unexpired term
of the office. If any person elected or appointed to any of these offices

shall fail to qualify, the office shall be appointed to, held and filled as

provided in case of vacancies occurring therein. All incumbents of
these offices shall hold until their successors are qualified.

Sec. 20. Revenues and expenses of the judicial department. The
General Assembly shall provide for the establishment of a schedule of
court fees and costs which shall be uniform throughout the State

within each division of the General Court of Justice. The operating
expenses of the judicial department, other than compensation to

process servers and other locally paid non-judicial officers, shall be
paid from State funds.

Sec. 21. Fees, salaries and emoluments. The General Assembly
shall prescribe and regulate the fees, salaries, and emoluments of all

officers provided for in this Article, but the salaries of Judges shall not
be diminished during their continuance in office. In no case shall the

compensation of any Judge or Magistrate be dependent upon his

decision or upon the collection of costs.

Sec. 22. Qualification of Justices and Judges. Only persons duly
authorized to practice law in the courts of this State shall be eligible

for election or appointment as a Justice of the Supreme Court, Judge
of the Court of Appeals, Judge of the Superior Court, or Judge of
District Court. This section shall not apply to persons elected to or
serving in such capacities on or before January 1, 1981.

ARTICLE V

FINANCE

Section 1 . No capitation tax to be levied. No poll or capitation tax
shall be levied by the General Assembly or by any county, city or
town, or other taxing unit.



XXXii CONSTITUTION OF NORTH CAROLINA

Sec. 2. State and local taxation.

(1) Power of taxation. The power of taxation shall be exercised in

a just and equitable manner, for public purposes only, and shall never

be surrendered, suspended, or contracted away.

(2) Classification. Only the General Assembly shall have the

power to classify property for taxation, which power shall be exercised

only on a State-wide basis and shall not be delegated. No class of

property shall be taxed except by uniform rule, and every classification

shall be made by general law uniformly applicable in every county,

city and town, and other unit of local government.

(3) Exemptions. Property belonging to the State, counties, and

municipal corporations shall be exempt from taxation. The General

Assembly may exempt cemeteries and property held for educational,

scientific, literary, cultural, charitable, or religious purposes, and, to

a value not exceeding $300, any personal property. The General

Assembly may exempt from taxation not exceeding $1,000 in value of

property held and used as the place of residence of the owner. Every

exemption shall be on a State-wide basis and shall be made by general

law uniformly applicable in every county, city and town, and other

unit of local government. No taxing authority other than the General

Assembly may grant exemptions, and the General Assembly shall not

delegate the powers accorded to it by this subsection.

(4) Special tax areas. Subject to the limitations imposed by Section

4, the General Assembly may enact general laws authorizing the

governing body of any county, city, or town to define territorial areas

and to levy taxes within those areas, in addition to those levied

throughout the county, city, or town, in order to finance, provide, or

maintain services, facilities, and functions in addition to or to a

greater extent than those financed, provided, or maintained for the

entire county, city, or town.

(5) Purposes of property tax. The General Assembly shall not

authorize any county, city or town, special district, or other unit of

local government to levy taxes on property, except for purposes

authorized by general law uniformly applicable throughout the State,

unless the tax is approved by a majority of the qualified voters of the

unit who vote thereon.

(6) Income tax. The rate of tax on incomes shall not in any case

exceed ten percent, and there shall be allowed personal exemptions

and deductions so that only net incomes are taxed.
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(7) Contracts. The General Assembly may enact laws whereby the

State, any county, city or town, and any other public corporation may
contract with and appropriate money to any person, association, or

corporation for the accomplishment of public purposes only.

Sec. 3. Limitations upon the increase of State debt.

(1) Authorized purposes; two-thirds limitation. The General

Assembly shall have no power to contract debts secured by a pledge of

the faith and credit of the State, unless approved by a majority of the

qualified voters of the State who vote thereon, except for the following

purposes:

(a) to fund or refund a valid existing debt;

(b) to supply an unforeseen deficiency in the revenue;

(c) to borrow in anticipation of the collection of taxes due and

payable within the current fiscal year to an amount not

exceeding 50 per cent of such taxes;

(d) to suppress riots or insurrections, or to repel invasions;

(e) to meet emergencies immediately threatening the public health

or safety, as conclusively determined in writing by the

Governor;

(f) for any other lawful purpose, to the extent of two-thirds of the

amount by which the State's outstanding indebtedness shall

have been reduced during the next preceding biennium.

(2) Gift or loan of credit regulated. The General Assembly shall

have no power to give or lend the credit of the State in aid of any
person, association, or corporation, except a corporation in which the

State has a controlling interest, unless the subject is submitted to a

direct vote of the people of the State, and is approved by a majority of

the qualified voters who vote thereon,

(3) Definitions. A debt is incurred within the meaning of this

Section when the State borrows money. A pledge of the faith and
credit within the meaning of this Section is a pledge of the taxing

power. A loan of credit within the meaning of this Section occurs

when the State exchanges its obligations with or in any way guarantees

the debts of an individual, association, or private corporation.
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(4) Certain debts barred. The General Assembly shall never

assume or pay any debt or obligation, express or implied, incurred in

aid of insurrection or rebellion against the United States. Neither

shall the General Assembly assume or pay any debt or bond incurred

or issued by authority of the Convention of 1868, the special session

of the General Assembly of 1868, or the General Assemblies of 1868-

69 and 1869-70, unless the subject is submitted to the people of the

State and is approved by a majority of all the qualified voters at a

referendum held for that sole purpose.

(5) Outstanding debt. Except as provided in subsection (4), nothing

in this Section shall be construed to invalidate or impair the obligation

of any bond, note, or other evidence of indebtedness outstanding or

authorized for issue as of July 1, 1973,

Sec. 4. Limitations upon the increase of local government debt.

(1) Regulation of borrowing and debt. The General Assembly shall

enact general laws relating to the borrowing of money secured by a

pledge of the faith and credit and the contracting of other debts by

counties, cities and towns, special districts, and other units,

authorities, and agencies of local government.

(2) Authorized purposes; two-thirds limitation. The General

Assembly shall have no power to authorize any county, city or town,

special district, or other unit of local government to contract debts

secured by a pledge of its faith and credit unless approved by a

majority of the qualified voters of the unit who vote thereon, except for

the following purposes:

(a) to fund or refund a valid existing debt;

(b) to supply an unforseen deficiency in the revenue;

(c) to borrow in anticipation of the collection of taxes due and

payable within the current fiscal year to an amount not

exceeding 50 per cent of such taxes;

(d) to suppress riots or insurrections;

(e) to meet emergencies immediately threatening the public health

or safety, as conclusively determined in writing by the

Governor;

(f) for purposes authorized by general laws uniformly

applicable throughout the State, to the extent of two-thirds of

the amount by which the unit's outstanding indebtedness shall

have been reduced during the next preceding fiscal year.

(3) Gift or loan of credit regulated. No county, city or town,

special district, or other unit of local government shall give or lend its
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credit in aid of any person, association, or corporation, except for

public purposes as authorized by general law, and unless approved by

a majority of the qualified voters of the unit who vote thereon.

(4) Certain debts barred. No county, city or town, or other unit of

local government shall assume or pay any debt or the interest thereon

contracted directly or indirectly in aid or support of rebellion or

insurrection against the United States.

(5) Definitions. A debt is incurred within the meaning of this

Section when a county, city or town, special district, or other unit,

authority, or agency of local government borrows money. A pledge of

faith and credit within the meaning of this Section is a pledge of the

taxing power. A loan of credit within the meaning of this Section

occurs when a county, city or town, special district, or other unit,

authority, or agency of local government exchanges its obligations with

or in any way guarantees the debts of an individual, association, or

private corporation.

(6) Outstanding debt. Except as provided in subsection (4), nothing

in this Section shall be construed to invalidate or impair the obligation

of any bond, note, or other evidence of indebtedness outstanding or

authorized for issue as of July 1, 1973.

Sec. 5. Acts levying taxes to state objects. Every act of the General

Assembly levying a tax shall state the special object to which it is to be

applied, and it shall be applied to no other purpose.

Sec. 6. Inviolability of sinking fiends and retirement fiinds.

(1) Sinking fiinds. The General Assembly shall not use or

authorize to be used any part of the amount of any sinking fund for

any purpose other than the retirement of the bonds for which the

sinking fund has been created, except that these funds may be invested

as authorized by law.

(2) Retirement fiAnds. Neither the General Assembly nor any public

officer, employee, or agency shall use or authorize to be used any part

of the funds of the Teachers' and State Employees' Retirement System

or the Local Governmental Employees' Retirement System for any

purpose other than retirement system benefits and purposes,

administrative expenses, and refunds; except that retirement system

funds may be invested as authorized by law, subject to the investment

limitation that the funds of the Teachers' and State Employees'

Retirement System and the Local Governmental Employees'

Retirement System shall not be applied, diverted, loaned to, or used
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by the State, any State agency. State officer, public officer, or public

employee.

Sec. 7. Drawing public money.

(1) State treasury. No money shall be drawn from the State

treasury but in consequence of appropriations made by law, and an

accurate account of the receipts and expenditures of State funds shall

be published annually.

(2) Local treasury. No money shall be drawn from the treasury of

any county, city or town, or other unit of local government except by

authority of law.

Sec. 8. Health care facilities. Notwithstanding any other

provisions of this Constitution, the General Assembly may enact

general laws to authorize the State, counties, cities or towns, and other

State and local governmental entities to issue revenue bonds to finance

or refinance for any such governmental entity or any nonprofit private

corporation, regardless of any church or religious relationship, the

cost of acquiring, constructing, and financing health care facility

projects to be operated to serve and benefit the public; provided, no

cost incurred earlier than two years prior to the effective date of this

section shall be refinanced. Such bonds shall be payable from the

revenues, gross or net, of any such projects and any other health care

facilities of any such governmental entity or nonprofit private

corporation pledged therefor; shall not be secured by a pledge of the

full faith and credit, or deemed to create an indebtedness requiring

voter approval of any governmental entity; and may be secured by an

agreement which may provide for the conveyance of title of, with or

without consideration, any such project or facilities to the

governmental entity or nonprofit private corporation. The power of

eminent domain shall not be used pursuant hereto for nonprofit private

corporations.

Sec. 9. Capital projects for industry. Nothwithstanding any other

provision of this Constitution, the General Assembly may enact

general laws to authorize counties to create authorities to issue

revenue bonds to finance, but not to refinance, the cost of capital

projects consisting of industrial, manufacturing and pollution control

facilities for industry and pollution control facilities for public utilities,

and to refund such bonds.

In no event shall such revenue bonds be secured by or payable

from any public moneys whatsoever, but such revenue bonds shall be

secured by and payable only from revenues or property derived from
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private parties. All such capital projects and all transactions therefor

shall be subject to taxation to the extent such projects and transactions

would be subject to taxation if no public body were involved therewith;

provided, however, that the General Assembly may provide that the

interest on such revenue bonds shall be exempt from income taxes

within the State.

The power of eminent domain shall not be exercised to provide any

property for any such capital project.

Sec. 10. Joint ownership of generation and iransmission facililies. In

addition to other powers conferred upon them by law, municipalities

owning or operating facilities for the generation, transmission or

distribution of electric power and energy and joint agencies formed by

such municipalities for the purpose of owning or operating facilities

for the generation and transmission of electric power and energy

(each, respectively, "a unit of municipal government") may jointly or

severally own, operate and maintain works, plants and facilities,

within or without the State, for the generation and transmission of

electric power and energy, or both, with any person, firm, association

or corporation, public or private, engaged in the generation,

transmission or distribution of electric power and energy for resale

(each, respectively, "a co-owner") within this State or any state

contiguous to this State, and may enter into and carry out agreements

with respect to such jointly owned facilities. For the purpose of

financing its share of the cost of any such jointly owned electric

generation or transmission facilities, a unit of municipal government
may issue its revenue bonds in the manner prescribed by the General

Assembly, payable as to both principal and interest solely from and

secured by a lien and charge on all or any part of the revenue

derived, or to be derived, by such unit of municipal government from
the ownership and operation of its electric facilities; provided,

however, that no unit of municipal government shall be liable, either

jointly or severally, for any acts, omissions or obligations of any co-

owner, nor shall any money or property of any unit of municipal

government be credited or otherwise applied to the account of any co-

owner or be charged with any debt, lien or mortgage as a result of

any debt or obligation of any co-owner.

Sec. 11. Capital projects for agriculture. Notwithstanding any other

provision of the Constitution the General Assembly may enact general

laws to authorize the creation of an agency to issue revenue bonds to

finance the cost of capital projects consisting of agricultural facilities,

and to refund such bonds.
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In no event shall such revenue bonds be secured by or payable

from any public moneys whatsoever, but such revenue bonds shall be

secured by and payable only from revenue or property derived from

private parties. All such capital projects and all transactions therefor

shall be subject to taxation to the extent such projects and transactions

would be subject to taxation if no public body were involved therewith;

provided, however, that the General Assembly may provide that the

interest on such revenue bonds shall be exempt from income taxes

within the State.

The power of eminent domain shall not be exercised to provide any

property for any such capital project.

Sec. 12. Higher Education Facilities. Notwithstanding any other

provisions of this Constitution, the General Assembly may enact

general laws to authorize the State or any State entity to issue revenue

bonds to finance and refinance the cost of acquiring, constructing, and

financing higher education facilities to be operated to serve and benefit

the public for any nonprofit private corporation, regardless of any

church or religious relationship provided no cost incurred earlier than

five years prior to the effective date of this section shall be refinanced.

Such bonds shall be payable from any revenues or assets of any such

nonprofit private corporation pledged therefor, shall not be secured by

a pledge of the full faith and credit of the State or such State entity or

deemed to create an indebtedness requiring voter approval of the State

or such entity, and, where the title to such facilities is vested in the

State or any State entity, may be secured by an agreement which may
provide for the conveyance of title to, with or without consideration,

such facilities to the nonprofit private corporation. The power of

eminent domain shall not be used pursuant hereto.

Sec. 13. Seaport and airport facilities. {\) Notwithstanding any other

provisions of this Constitution, the General Assembly may enact

general laws to grant to the State, counties, municipalities, and other

State and local governmental entities all powers useful in connection

with the development of new and existing seaports and airports, and to

authorize such public bodies.

(a) To acquire, construct, own, own jointly with public and private

parties, lease as lessee, mortgage, sell, lease as lessor, or

otherwise dispose of lands and facilities and improvements,

including undivided interest therein;

(b) To finance and refinance for public and private parties seaport

and airport facilities and improvements which relate to, develop

or further waterborne or airborne commerce and cargo and
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passenger traffic, including commercial, industrial,

manufacturing, processing, mining, transportation,

distribution, storage, marine, aviation and environmental

facilities and improvements; and

(c) To secure any such financing or refinancing by all or any

portion of their revenues, income or assets or other available

monies associated with any of their seaport or airport facilities

and with the facilities and improvements to be financed or

refinanced, and by foreclosable liens on all or any part of their

properties associated with any of their seaport or airport

facilities and with the facilities and improvements to be

financed or refinanced, but in no event to create a debt secured

by a pledge of the faith and credit of the State or any other

public body in the State.

ARTICLE VI

SUFFRAGE AND EUGIBILITY TO OFFICE

Section 1 . Who may vote. Every person born in the United States

and every person who has been naturalized, 18 years of age, and

possessing the qualifications set out in this Article, shall be entitled to

vote at any election by the people of the State, except as herein

otherwise provided.

Sec. 2. Qualifications of voter.

(1) Residence period for State elections. Any person who has

resided in the State of North Carolina for one year and in the

precinct, ward, or other election district for 30 days next preceding an

election, and possesses the other qualifications set out in this Article,

shall be entitled to vote at any election held in this State. Removal

from one precinct, ward, or other election district to another in this

State shall not operate to deprive any person of the right to vote in the

precinct, ward, or other election district from which that person has

removed until 30 days after the removal.

(2) Residence period for presidential elections. The General

Assembly may reduce the time of residence for persons voting in

presidential elections. A person made eligible by reason of a

reduction in time of residence shall possess the other qualifications set

out in this Article, shall only be entitled to vote for President and Vice

President of the United States or for electors for President and Vice

President, and shall not thereby become eligible to hold office in this

State.
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(3) Disqualification offelon. No person adjudged guilty of a felony

against this State or the United States, or adjudged guilty of a felony

in another state that also would be a felony if it had been committed in

this State, shall be permitted to vote unless that person shall be first

restored to the rights of citizenship in the manner prescribed by law.

Sec. 3. Registration. Every person offering to vote shall be at the

time legally registered as a voter as herein prescribed and in the

manner provided by law. The General Assembly shall enact general

laws governing the registration of voters.

Sec. 4. Qualification for registration. Every person presenting

himself for registration shall be able to read and write any section of

the Constitution in the English language.

Sec. 5. Elections by people and General Assembly. All elections by

the people shall be by ballot, and all elections by the General

Assembly shall be viva voce. A contested election for any office

established by Article III of this Constitution shall be determined by

joint ballot of both houses of the General Assembly in the manner

prescribed by law.

Sec. 6. Eligibility to elective office. Every qualified voter in North

Carolina who is 21 years of age, except as in this Constitution

disqualified, shall be eligible for election by the people to office.

Sec. 7. Oath. Before entering upon the duties of an office, a

person elected or appointed to the office shall take and subscribe the

following oath:

"I, do solemnly swear (or affirm) that I will

support and maintain the Constitution and laws of the United States,

and the Constitution and laws of North Carolina not inconsistent

therewith, and that I will faithfully discharge the duties of my office as

, so help me God.

"

Sec. 8. Disqualifications for office. The following persons shall be

disqualified for office:

First, any person who shall deny the being of Almighty God.

Second, with respect to any office that is filled by election by the

people, any person who is not qualified to vote in an election for that

office.
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Third, any person who has been adjudged guilty of treason or any

other felony against this State or the United States, or any person who
has been adjudged guilty of a felony in another state that also would

be a felony if it had been committed in this State, or any person who
has been adjudged guilty of corruption or malpractice in any office, or

any person who has been removed by impeachment from any office,

and who has not been restored to the rights of citizenship in the

manner prescribed by law.

Sec. 9. Dual office holding.

(1) Prohibitions. It is salutary that the responsibilities of self-

government be widely shared among the citizens of the State and that

the potential abuse of authority inherent in the holding of multiple

offices by an individual be avoided. Therefore, no person who holds

any office or place of trust or profit under the United States or any

department thereof, or under any other state or government, shall be

eligible to hold any office in this State that is filled by election by the

people. No person shall hold concurrently any two offices in this

State that are filled by election of the people. No person shall hold

concurrently any two or more appointive offices or places of trust or

profit, or any combination of elective and appointive offices or places

of trust or profit, except as the General Assembly shall provide by

general law.

(2) Exceptions. The provisions of this Section shall not prohibit

any officer of the military forces of the State or of the United States

not on active duty for an extensive period of time, any notary public,

or any delegate to a Convention of the People from holding

concurrently another office or place of trust or profit under this State

or the United States or any department thereof.

Sec. 10. Continuation in office. In the absence of any contrary

provision, all officers in this State, whether appointed or elected, shall

hold their positions until other appointments are made or, if the offices

are elective, until their successors are chosen and qualified.

ARTICLE VII

LOCAL GOVERNMENT

Section 1 . General Assembly to provide for local government. The
General Assembly shall provide for the organization and government

and the fixing of boundaries of counties, cities and towns, and other

governmental subdivisions, and, except as otherwise prohibited by this
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Constitution, may give such powers and duties to counties, cities and

towns, and other governmental subdivisions as it may deem advisable.

The General Assembly shall not incorporate as a city or town, nor

shall it authorize to be incorporated as a city or town, any territory

lying within one mile of the corporate limits of any other city or town

having a population of 5,000 or more according to the most recent

decennial census of population taken by order of Congress, or lying

within three miles of the corporate limits of any other city or town

having a population of 10,000 or more according to the most recent

decennial census of population taken by order of Congress, or lying

within four miles of the corporate limits of any other city or town

having a population of 25,000 or more according to the most recent

decennial census of population taken by order of Congress, or lying

within five miles of the corporate limits of any other city or town

having a population of 50,000 or more according to the most recent

decennial census of population taken by order of Congress.

Notwithstanding the foregoing limitations, the General Assembly may
incorporate a city or town by an act adopted by vote of three-fifths of

all the members of each house.

Sec. 2. Sherijfs. In each county a Sheriff shall be elected by the

qualified voters thereof at the same time and places as members of the

General Assembly are elected and shall hold his office for a period of

four years, subject to removal for cause as provided by law.

Sec. 3. Merged or consolidated counties. Any unit of local

government formed by the merger or consolidation of a county or

counties and the cities and towns therein shall be deemed both a

county and a city for the purposes of this Constitution, and may
exercise any authority conferred by law on counties, or on cities and

towns, or both, as the General Assembly may provide.

ARTICLE VIII

CORPORATIONS

Section 1. Corporate charters. No corporation shall be created,

nor shall its charter be extended, altered, or amended by special act,

except corporations for charitable, educational, penal, or reformatory

purposes that are to be and remain under the patronage and control of

the State; but the General Assembly shall provide by general laws for

the chartering, organization, and powers of all corporations, and for

the amending, extending, and forefeiture of all charters, except those

above permitted by special act. All such general acts may be altered
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from time to time or repealed. The General Assembly may at any

time by special act repeal the charter of any corporation.

Sec. 2. Corporations defined. The term "corporation" as used in

this Section shall be construed to include all associations and joint-

stock companies having any of the powers and privileges of

corporations not possessed by individuals or partnerships. All

corporations shall have the right to sue and shall be subject to be sued

in ail courts, in like cases as natural persons.

ARTICLE IX

EDUCATION

Section 1. Education encouraged. Religion, morality, and

knowledge being necessary to good government and the happiness of

mankind, schools, libraries, and the means of education shall forever

be encouraged.

Sec. 2. Uiiiform system ofscliools.

(1) General and uniform system; term. The General Assembly shall

provide by taxation and otherwise for a general and uniform system of

free public schools, which shall be maintained at least nine months in

every year, and wherein equal opportunities shall be provided for all

students.

(2) Local responsibility. The General Assembly may assign to

units of local government such responsibility for the financial support

of the free public schools as it may deem appropriate. The governing

boards of units of local government with financial responsibility for

public education may use local revenues to add to or supplement any

public school or post-secondary school program.

Sec. 3. School attendance. The General Assembly shall provide

that every child of appropriate age and of sufficient mental and

physical ability shall attend the public schools, unless educated by

other means.

Sec. 4. State Board of Education.

(1) Board. The State Board of Education shall consist of the

Lieutenant Governor, the Treasurer, and eleven members appointed

by the Governor, subject to confirmation by the General Assembly in

joint session. The General Assembly shall divide the State into eight

educational districts. Of the appointive members of the Board, one
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shall be appointed from each of the eight educational districts and

three shall be appointed from the State at large. Appointments shall

be for overlapping terms of eight years. Appointments to fill vacancies

shall be made by the Governor for the unexpired terms and shall not

be subject to confirmation.

(2) Superintendent of Public Instruction. The Superintendent of

Public Instruction shall be the secretary and chief administrative

officer of the State Board of Education.

Sec. 5. Powers and duties of Board. The State Board of Education

shall supervise and administer the free public school system and the

educational funds provided for its support, except the funds mentioned

in Section 7 of this Article, and shall make all needed rules and

regulations in relation thereto, subject to laws enacted by the General

Assembly.

Sec. 6. State school fund. The proceeds of all lands that have

been or hereafter may be granted by the United States to this State,

and not otherwise appropriated by this State or the United States; all

moneys, stocks, bonds, and other property belonging to the State for

purposes of public education; the net proceeds of all sales of the

swamp lands belonging to the State; and all other grants, gifts, and

devises that have been or hereafter may be made to the State, and not

otherwise appropriated by the State or by the terms of the grant, gift,

or devise, shall be paid into the State Treasury and, together with so

much of the revenue of the State as may be set apart for that purpose,

shall be faithfully appropriated and used exclusively for establishing

and maintaining a uniform system of free public schools.

Sec. 7. County school fund. All moneys, stocks, bonds, and other

property belonging to a county school fund, and the clear proceeds of

all penalties and forfeitures and of all fines collected in the several

counties for any breach of the penal laws of the State, shall belong to

and remain in the several counties, and shall be faithfully appropriated

and used exclusively for maintaining free public schools.

Sec. 8. Higher education. The General Assembly shall maintain a

public system of higher education, comprising The University of

North Carolina and such other institutions of higher education as the

General Assembly may deem wise. The General Assembly shall

provide for the selection of trustees of The University of North

Carolina and of the other institutions of higher education, in whom
shall be vested all the privileges, rights, franchises, and endowments

heretofore granted to or conferred upon the trustees of these

institutions. The General Assembly may enact laws necessary and
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expedient for the maintenance and management of The University of

North Carolina and the other public institutions of higher education.

Sec. 9. Benefits of public institutions of Ivgher education. The

General Assembly shall provide that the benefits of The University of

North Carolina and other public institutions of higher education, as

far as practicable, be extended to the people of the State free of

expense.

Sec. 10. Escheats.

(1) Escheats prior to July 1, 1971. All property that prior to July

1, 1971, accrued to the State from escheats, unclaimed dividends, or

distributive shares of the estates of deceased persons shall be

appropriated to the use of The University of North Carolina.

(2) Escheats after June 30, 1971. All property that, after June 30,

1971, shall accrue to the State from escheats, unclaimed dividends, or

distributive shares of the estates of deceased persons shall be used to

aid worthy and needy students who are residents of this State and are

enrolled in public institutions of higher education in this State. The
method, amount, and type of distribution shall be prescribed by law.

ARTICLE X

HOMESTEADS AND EXEMPTIONS

Section 1. Personal property exemptions. The personal property of

any resident of this State, to a value fixed by the General Assembly

but not less than $500, to be selected by the resident, is exempted

from sale under execution or other final process of any court, issued

for the collection of any debt.

Sec. 2. Homestead exemptions.

(1) Exemption from sale; exceptions. Every homestead and the

dwellings and buildings used therewith, to a value fixed by the

General Assembly but not less than $1,000, to be selected by the

owner thereof, or in lieu thereof, at the option of the owner, any lot

in a city or town with the dwellings and buildings used thereon, and to

the same value, owned and occupied by a resident of the State, shall

be exempt from sale under execution or other final process obtained

on any debt. But no property shall be exempt from sale for taxes, or

for payment of obligations contracted for its purchase.
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(2) Exemption for benefit of children. The homestead, after the

death of the owner thereof, shall be exempt from the payment of any

debt during the minority of the owner's children, or any of them.

(3) Exemption for benefit of sumving spouse. If the owner of a

homestead dies, leaving a surviving spouse but no minor children, the

homestead shall be exempt from the debts of the owner, and the rents

and profits thereof shall inure to the benefit of the surviving spouse

until he or she remarries, unless the surviving spouse is the owner of

a separate homestead.

(4) Conveyance of homestead. Nothing contained in this Article

shall operate to prevent the owner of a homestead from disposing of it

by deed, but no deed made by a married owner of a homestead shall

be valid without the signature and acknowledgement of his or her

spouse.

Sec. 3. Mechanics' and laborers' liens. The General Assembly
shall provide by proper legislation for giving to mechanics and

laborers an adequate lien on the subject-matter of their labor. The
provisions of Sections 1 and 2 of this Article shall not be so construed

as to prevent a laborer's lien for work done and performed for the

person claiming the exemption or a mechanics's lien for work done on

the premises.

Sec. 4. Property of married women secured to them. The real and

personal property of any female in this State acquired before marriage,

and all property, real and personal, to which she may, after marriage,

become in any manner entitled, shall be and remain the sole and

separate estate and property of such female, and shall not be liable for

any debts, obligations, or engagements of her husband, and may be

devised and bequeathed and conveyed by her, subject to such

regulations and limitations as the General Assembly may prescribe.

Every married woman may exercise powers of attorney conferred upon

her by her husband, including the power to execute and acknowledge

deeds to property owned by herself and her husband or by her

husband.

Sec. 5. Insurcuice. A person may insure his or her own life for

the sole use and benefit of his or her spouse or children or both, and

upon his or her death the proceeds from the insurance shall be paid to

or for the benefit of the spouse or children or both, or to a guardian,

free from all claims of the representatives or creditors of the insured

or his or her estate. Any insurance policy which insures the life of a

person for the sole use and benefit of that person's spouse or children

or both shall not be subject to the claims of creditors of the insured
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during his or her lifetime, whether or not the policy reserves to the

insured during his or her lifetime any or all rights provided for by the

policy and whether or not the policy proceeds are payable to the estate

of the insured in the event the beneficiary or beneficiaries predecease

the insured.

ARTICLE XI

PUNISHMENTS. CORRECTIONS, AND CHARITIES

Section 1. Punishments. The following punishments only shall be

known to the laws of this State: death, imprisonment, fines, removal

from office, and disqualification to hold and enjoy any office of honor,

trust, or profit under this State.

Sec. 2. Death punishment. The object of punishments being not

only to satisfy justice, but also to reform the offender and thus prevent

crime, murder, arson, burglary, and rape, and these only, may be

punishable with death, if the General Assembly shall so enact.

Sec. 3. Charitable and correctional institutions and agencies. Such

charitable, benevolent, penal, and correctional institutions and

agencies as the needs of humanity and the public good may require

shall be established and operated by the State under such organization

and in such manner as the General Assembly may prescribe.

Sec. 4. Welfare policy; board of public welfare. Beneficent

provision for the poor, the unfortunate, and the orphan is one of the

first duties of a civilized and a Christian state. Therefore the General

Assembly shall provide for and define the duties of a board of public

welfare.

ARTICLE XII

MILITARY FORCES

Section 1. Governor is Commander in Chief. The Governor shall

be Commander in Chief of the military forces of the State and may
call out those forces to execute the law, suppress riots and

insurrections, and repel invasion.
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ARTICLE XIII

CONVENTIONS; CONSTITUTIONAL AMENDMENT AND REVISION

Section 1 . Convention of the People. No Convention of the People

of this State shall ever be called unless by the concurrence of two-

thirds of all the members of each house of the General Assembly, and

unless the proposition "Convention or No Convention" is first

submitted to the qualified voters of the State at the time and in the

manner prescribed by the General Assembly. If a majority of the

votes cast upon the proposition are in favor of a Convention, it shall

assemble on the day prescribed by the General Assembly. The

General Assembly shall, in the act of submitting the convention

proposition, propose limitations upon the authority of the Convention;

and if a majority of the votes cast upon the proposition are in favor of

a Convention, those limitations shall become binding upon the

Convention. Delegates to the Convention shall be elected by the

qualified voters at the time and in the manner prescribed in the act of

submission. The Convention shall consist of a number of delegates

equal to the membership of the House of Representatives of the

General Assembly that submits the convention proposition and the

delegates shall be apportioned as is the House of Representatives. A
Convention shall adopt no ordinance not necessary to the purpose for

which the Convention has been called.

Sec. 2. Power to revise or amend Constitution reserved to people.

The people of this State reserve the power to amend this Constitution

and to adopt a new or revised Constitution. This power may be

exercised by either of the methods set out hereinafter in this Article,

but in no other way.

Sec. 3. Revision or amendment by Convention of the People. A
Convention of the People of this State may be called pursuant to

Section 1 of this Article to propose a new or revised Constitution or to

propose amendments to this Constitution. Every new or revised

Constitution and every constitutional amendment adopted by a

Convention shall be submitted to the qualified voters of the State at the

time and in the manner prescribed by the Convention. If a majority

of the votes cast thereon are in favor of ratification of the new or

revised Constitution or the constitutional amendment or amendments,

it or they shall become effective January first next after ratification by

the qualified voters unless a different effective date is prescribed by the

Convention.

Sec. 4. Revision or amendment by legislative initiation. A proposal

of a new or revised Constitution or an amendment or amendments to
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this Constitution may be initiated by the General Assembly, but only if

three-fifths of all the members of each house shall adopt an act

submitting the proposal to the qualified voters of the State for their

ratification or rejection. The proposal shall be submitted at the time
and in the manner prescribed by the General Assembly. If a majority

of the votes cast thereon are in favor of the proposed new or revised

Constitution or constitutional amendment or amendments, it or they

shall become effective January first next after ratification by the voters

unless a different effective date is prescribed in the act submitting the

proposal or proposals to the qualified voters.

ARTICLE XIV

MISCELLANEOUS

Section 1. Seat of government. The permanent seat of government
of this State shall be at the City of Raleigh.

Sec. 2. State boundaries. The limits and boundaries of the State

shall be and remain as they now are.

Sec. 3. General laws defined. Whenever the General Assembly is

directed or authorized by this Constitution to enact general laws, or
general laws uniformly applicable throughout the State, or general
laws uniformly applicable in every county, city and town, and other
unit of local government, or in every local court district, no special or
local act shall be enacted concerning the subject matter directed or
authorized to be accomplished by general or uniformly applicable
laws, and every amendment or repeal of any law relating to such
subject matter shall also be general and uniform in its effect

throughout the State. General laws may be enacted for classes defined
by population or other criteria. General laws uniformly applicable
throughout the State shall be made applicable without classification or
exception in every unit of local government of like kind, such as every
county, or every city and tpwn, but need not be made applicable in

every unit of local government in the State. General laws uniformly
applicable in every county, city and town, and other unit of local

government, or in every local court district, shall be made applicable
without classification or exception in every unit of local government,
or in every local court district, as the case may be. The General
Assembly may at any time repeal any special, local, or private act.

Sec. 4. Continuity of laws; protection of office holders. The laws of
North Carolina not in conflict with this Constitution shall continue in

force until lawfully altered. Except as otherwise specifically provided,
the adoption of this Constitution shall not have the effect of vacating
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any office or term of office now filled or held by virtue of any election

or appointment made under the prior Constitution of North Carolina

and the laws of the State enacted pursuant thereto.

Sec. 5. Conservation of natural resources. It shall be the policy of

this State to conserve and protect its land and waters for the benefit of

all its citizenry, and to this end it shall be a proper function of the

State of North Carolina and its political subdivisions to acquire and

preserve park, recreational, and scenic areas, to control and limit the

pollution of our air and water, to control excessive noise, and in every

other appropriate way to preserve as a part of the common heritage of

this State its forests, wetlands, estuaries, beaches, historical sites,

openlands, and places of beauty.

To accomplish the aforementioned public purposes, the State and its

counties, cities and towns, and other units of local government may
acquire by purchase or gift properties or interests in properties which

shall, upon their special dedication to and acceptance by resolution

adopted by a vote of three-fifths of the members of each house of the

General Assembly for those public purposes, constitute part of the

"State Nature and Historic Preserve," and which shall not be used for

other purposes except as authorized by law enacted by a vote of three-

fifths of the members of each house of the General Assembly. The

General Assembly shall prescribe by general law the conditions and

procedures under which such properties or interests therein shall be

dedicated for the aforementioned public purposes.
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H.B. 43 CHAPTER 1

AN ACT TO APPOINT MEMBERS OF THE WHITEVILLE CITY
BOARD OF EDUCATION.

The General Assembly of North Carolina enacts:

Section 1. Pursuant to Chapter 172, Session Laws of 1977, the

following persons are appointed to the Board of Education for the

Whiteville City School Administrative Unh, and they shall serve for a

term of two years beginning on the second Tuesday in February of

1993: David Flowers, L. Calvin Duncan, LaDeen Powell, and

Angelia H. Reaves.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

1 1th day of February, 1993.

SB. 23 CHAPTER 2

AN ACT TO AUTHORIZE THE CITY OF MONROE TO PAY A
REWARD.

Whereas, the buildings on an entire block on Main Street is

Monroe were either severely damaged or completely destroyed and one
life was lost as the result of an explosion and ensuing fire on July 28,

1990; and

Whereas, an investigation into the cause of said explosion was
conducted by the Monroe Public Safety Department, the SBI, and the

Federal Bureau of Alcohol, Tobacco and Firearms; and

Whereas, Audrey Morgan came forward with information as to

the persons responsible for said explosion and further cooperated with

the law enforcement agencies by obtaining tape recordings of

conversations with one of the suspects at some risk to her personal

safety; and
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Whereas, these taped conversations were critical to the

investigation and directly led to indictments and guilty pleas in the

matter; and

Whereas, it is fitting and proper that the said Audrey Morgan be
rewarded for her outstanding contribution as above set out; Now,
therefore.

The General Assembly of North Carolina enacts:

Section 1. The city of Monroe may appropriate and pay to

Audrey Morgan from its general fund a cash reward in the sum of ten

thousand dollars ($10,000).

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

19th day of February, 1993.

S.B. 103 CHAPTER 3

AN ACT TO RAISE THE FORCE ACCOUNT LIMIT FOR THE
CITY OF MOORESVILLE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143-135 reads as rewritten:

"% 143-135. Limitation of application of Article.

Except for the provisions of G.S. 143-129 requiring bids for the

purchase of apparatus, supplies, materials or equipment, this Article

shall not apply to construction or repair work undertaken by the State

or by subdivisions of the State of North Carolina (i) when the work is

performed by duly elected officers or agents using force account

qualified labor on the permanent payroll of the agency concerned and
(ii) when the total cost of the project, including without limitation all

direct and indirect costs of labor, services, materials, supplies and
equipment, does not exceed sevent)r-five thousand dollars ($75,000).

two hundred fifty thousand dollars ($250,000). Such force account

work shall be subject to the approval of the Director of the Budget in

the case of State agencies, of the responsible commission, council, or

board in the case of subdivisions of the State. Complete and accurate

records of the entire cost of such work, including without limitation,

all direct and indirect costs of labor, services, materials, supplies and
equipment performed and furnished in the prosecution and completion

thereof, shall be maintained by such agency, commission, council or

board for the inspection by the general public. Construction or repair

work undertaken pursuant to this section shall not be divided for the

purposes of evading the provisions of this Article."

Sec. 2. This act applies to the City of Mooresville only.
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Sec. 3. This act applies only to the renovation of the old

Carolina Tire Building into a fire station.

Sec. 4. This act is effective upon ratification and expires two
years from that date.

In the General Assembly read three times and ratified this the

2nd day of March, 1993.

S.B. 149 CHAPTER 4

AN ACT TO MAKE TECHNICAL CORRECTIONS TO A 1992
CHARTER AMENDMENT OF THE TOWN OF ORIENTAL,
AND TO RESCHEDULE A REFERENDUM.

The General Assembly of North Carolina enacts:

Section 1. Section 2(b) of Chapter 878, Session Laws of 1991
reads as rewritten:

"(b) The Town of Oriental is governed by a board of
commissioners of -six five members, one of whom shall be the mayor.
The person who at the election receives the highest number of votes

for commissioner shall be the mayor for the two-year term of the

board, except if more than one person receives the highest number of
votes, the board of commissioners shall choose the mayor by lot from
amongst those receiving the highest number of votes. If there is a
vacancy as mayor, the board of commissioners shall choose one of its

own members to be mayor for the remainder of the unexpired term.
The mayor has the right to vote on all matters before the board of
commissioners, but may not break a tie vote in which he
participated."

Sec. 2. Section 4 of Chapter 878, Session Laws of 1991 reads
as rewritten:

"Sec. 4. The Pamlico County Board of Elections shall hold a
special election on November 3, 1992, November 2, 1993, at which
time the qualified voters of the Town of Oriental shall vote on the
following questions, with the first question being question 'A', the
second question being question 'B', and the third question being
question 'C:

'

[ ] FOR election by the voters of the Town of Oriental of a

three-member board of commissioners and a mayor, with
the mayor voting only in the case of a tie.

[ ] FOR election by the voters of the Town of Oriental of a

six-member five-member board of commissioners, with the

candidate for commissioner who receives the highest
number of votes being the mayor, who may vote on any
issue.
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[ ] FOR election by the voters of tlie Town of Oriental of a

five-member board of commissioners and a mayor, with the

mayor voting only in the case of a tie.'

If a plurality of the votes cast are in favor of question 'A', then

Section 1 of this act shall become effective beginning with the 1993

1995 regular municipal election. Otherwise, Section 1 of this act

shall have no effect.

If a plurality of the votes cast are in favor of question 'B', then

Section 2 of this act shall become effective beginning with the 1993

1995 regular municipal election. Otherwise, Section 2 of this act

shall have no effect.

If a plurality of the votes cast are in favor of question 'C, then

Section 3 of this act shall become effective beginning with the 1993

1995 regular municipal election. Otherwise, Section 3 of this act

shall have no effect.

"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

2nd day of March, 1993.

H.B. 33 CHAPTER 5

AN ACT TO ALLOW THE LIMITED DISCLOSURE OF
VETERINARY MEDICAL RECORDS IN THE DEPARTMENT
OF AGRICULTURE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 106-24.1 reads as rewritten:

" § / 06-24. 1 . Confidentiality of information collected and published.

All information published by the Department of Agriculture

pursuant to this Part shall be classified so as to prevent the

identification of information received from individual farm operators.

All information received pursuant to this Part from individual farm

operators shall be held confidential by the Department and its

employees. Information collected by the Department from individual

farm operators for the purposes of its animal health programs may be

disclosed by the State Veterinarian when, in his judgment, the

disclosure will assist in the implementation of these programs.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

10th day of March, 1993.
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H.B. 144 CHAPTER 6

AN ACT TO AMEND THE CHARTER OF THE CITY OF
GREENSBORO WITH RESPECT TO CONTRACT AWARD,
LEASES, AND SETTLEMENT OF CLAIMS.

The General Assembly of North Carolina enacts:

Section 1. Section 4.111 of the Charter of the City of

Greensboro, being Chapter 1137, Session Laws of 1959, as amended

by Section 17, Chapter 213 of the Session Laws of 1973, and Section

4, Chapter 159 of the Session Laws of 1981, is amended by striking

out "fifty thousand dollars ($50,000)" and substituting "one hundred

thousand dollars ($100,000)".

Sec. 2. Section 4.125(b) of the Charter of the City of

Greensboro, as set forth in Section 1, Chapter 1137 of the Session

Laws of 1959, is amended to read as follows:

"(b) The Greensboro War Memorial Stadium on Yanceyville Street

and the Greensboro War Memorial Coliseum Complex on West Lee

Street, in whole or in part, may be leased by the City Manager under

rules and regulations established by the City Council."

Sec. 3. Section 7.21 of the Charter of the City of Greensboro,

as set forth in Section 24, Chapter 686 of the Session Laws of 1961,

and as amended by Section 8 of Chapter 159 of the 1981 Session

Laws, is amended by striking out "ten thousand dollars ($10,000)"

and substituting "twenty-five thousand dollars ($25,000)".

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

16th day of March, 1993.

SB. 10 CHAPTER 7

AN ACT TO MODIFY THE CERTIFICATE OF NEED LAW.

The General Assembly of North Carolina enacts:

Section 1. G.S. 13 IE- 175 reads as rewritten:

"%131E-175. Findirigs offact.

The General Assembly of North Carolina makes the following

findings:

(1) That the financing of health care, particularly the

reimbursement of health services rendered by health

service facilities, limits the effect of free market competition

and government regulation is therefore necessary to control

costs, utilization, and distribution of new health service
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facilities and the bed complements of these health service

facilities.

(2) That the increasing cost of health care services offered

through health service facilities threatens the health and

welfare of the citizens of this State in that citizens need

assurance of economical and readily available health care.

(3) That, if left to the market place to allocate health service

facilities and health care services, geographical

maldistribution of these facilities and services would occur

and, further, less than equal access to all population

groups, especially those that have traditionally been

medically underserved, would result.

(3a) That access to health care services and health care facilities

is critical to the welfare of rural North Carolinians, and to

the continued viability of rural communities, and that the

needs of rural North Carolinians should be considered in

the certificate of need review process.

(4) That the proliferation of unnecessary health service

facilities results in costly duplication and underuse of

facilities, with the availability of excess capacity leading to

unnecessary use of expensive resources and overutilization

of health care services.

(5) Repealed by Session Laws 1987, c. 511, s. 1.

(6) That excess capacity of health service facilities places an

enormous economic burden on the public who pay for the

construction and operation of these facilities as patients,

health insurance subscribers, health plan contributors, and

taxpayers.

(7) That the general welfare and protection of lives, health, and

property of the people of this State require that new
institutional health services to be offered within this State

be subject to review and evaluation as to need, cost of

service, accessibility to services, quality of care, feasibility,

and other criteria as determined by provisions of this

Article or by the North Carolina Department of Human
Resources pursuant to provisions of this Article prior to

such services being offered or developed in order that only

appropriate and needed institutional health services are

made available in the area to be served."

Sec. 2. G.S. 13 IE- 176 reads as rewritten:

"§ 13IE-J76. Definitions.

As used in this Article, unless the context clearly requires

otherwise, the following terms have the meanings specified:
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(1) 'Ambulatory surgical facility' means a facility designed for

the provision of -an a specialty ambulatory surgical program
or a multispecialty ambulatory surgical program. An
ambulatory surgical facility serves patients who require

local, regional or general anesthesia and a period of

post-operative observation. An ambulatory surgical facility

may only admit patients for a period of less than 24 hours

and must provide at least oft€ two designated operating

room rooms and at least one designated recovery room,

have available the necessary equipment and trained

personnel to handle emergencies, provide adequate quality

assurance and assessment by an evaluation and review

committee, and maintain adequate medical records for each

patient. An ambulatory surgical facility may be operated as

a part of a physician or dentist's office, provided the facility

is licensed under G.S. Chapter 131E, Article 6, Part D,
but the performance of incidental, limited ambulatory

surgical procedures which do not constitute an ambulatory

surgical program as defined in subdivision 4J-») (lb) and
which are performed in a physician's or dentist's office

does not make that office an ambulatory surgical facility.

(la) 'Air ambulance' means aircraft used to provide air

transport of sick or injured persons between destinations

within the State.

-(^ (Ib) 'Ambulatory surgical program' means a formal program
for providing on a same-day basis those surgical procedures
which require local, regional or general anesthesia and a

period of post-operative observation to patients whose
admission for more than 24 hours is determined, prior to

surgery, to be medically unnecessary.

(2) 'Bed capacity' means space used exclusively for inpatient

care, including space designed or remodeled for licensed

inpatient beds even though temporarily not used for such
purposes. The number of beds to be counted in any
patient room shall be the maximum number for which
adequate square footage is provided as established by rules

of the Department except that single beds in single rooms
are counted even if the room contains inadequate square

footage. The term 'bed capacity' also refers to the number
of dialysis stations in kidney disease treatment centers,

including freestanding dialysis units.

(2a) 'Bone marrow transplantation services' means the process

of infusing bone marrow into persons with diseases to

stimulate the production of blood cells.
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(2b) 'Burn intensive care services' means services provided in a

unit designed to care for patients who have been severely

burned.

(2c) 'Campus' means the adjacent grounds and buildings, or

grounds and buildings not separated by more than a public

right-of-way, of a health service facility and related health

care entities.

42a) (2d) 'Capital expenditure' means an expenditure for a project,

including but not limited to the cost of construction,

engineering, and equipment which under generally

accepted accounting principles is not properly chargeable as

an expense of operation and maintenance. Capital

expenditure includes, in addition, the fair market value of

an acquisition made by donation, lease, or comparable

arrangement by which a person obtains equipment, the

expenditure for which would have been considered a capital

expenditure under this Article if the person had acquired it

by purchase.

(2e) 'Cardiac angioplasty equipment' means the cardiac

catheterization equipment used in surgery for the

restoration, repair, or reconstruction of coronary blood

vessels.

(2f) 'Cardiac catheterization equipment' means the equipment

required to perform diagnostic procedures or therapeutic

intervention in which a catheter is introduced into a vein or

artery and threaded through the circulatory system to the

heart.

(3) 'Certificate of need' means a written order ^f

—

ik%

Department setting forth the affirmative findings that a

proposed project sufficiently satisfies the plans ^ standards,
^ and criteria prescribed for such projects by this Article and

by

—

rules—of—the

—

Department—as

—

provided—in

—

6tSt

131E - 183(a) and which affords the person so designated as

the legal proponent of the proposed project the opportunity

to proceed with the development of such project.

•(4) 'Certified cost estimate' means an estimate of the total cost

of a project certified by a licensed architect or engineer

which is based on:

•ar Preliminary plan s and specifications;

br Estimates of the cost of equipment certified by the

manufacturer or vendor; and

^ Estimates of the cost of management and admini stration

of the project.
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(5) 'Change in bed capacity' means (i) any relocation of health

service facility beds, or dialysis stations from one licensed

facility or campus to another, or (ii) any redistribution of

health service facility bed capacity among the categories of

health service facility bed as defined in G.S. 131E-176(9c),

or (iii) any increase in the number of health service facility

beds, or dialysis stations in kidney disease treatment

centers, including freestanding dialysis units.

(5a) 'Chemical dependency treatment facility' means a public or

private facility, or unit in a facility, which is engaged in

providing 24-hour a day treatment for chemical dependency

or substance abuse. This treatment may include

detoxification, administration of a therapeutic regimen for

the treatment of chemically dependent or substance abusing

persons and related services. The facility or unit may be:

a. A unit within a general hospital or an attached or

freestanding unit of a general hospital licensed under

Article 5, Chapter 13 IE, of the General Statutes,

b. A unit within a psychiatric hospital or an attached or

freestanding unit of a psychiatric hospital licensed

under Article lA of General Statutes Chapter 122 or

Article 2 of General Statutes Chapter 122C,

c. A freestanding facility specializing in treatment of

persons who are substance abusers or chemically

dependent licensed under Article lA of General Statutes

Chapter 122 or Article 2 of General Statutes Chapter

122C; and may be identified as 'chemical dependency,

substance abuse, alcoholism, or drug abuse treatment

units,' 'residential chemical dependency, substance

abuse, alcoholism or drug abuse facilities,' 'social

setting detoxification facilities' and 'medical

detoxification facilities,' or by other names if the

purpose is to provide treatment of chemically dependent

or substance abusing persons, but shall not include

halfway houses or recovery farms.

(5b) 'Chemical dependency treatment beds' means beds that are

licensed for detoxification or for the inpatient treatment of

chemical dependency. Residential treatment beds for the

treatment of chemical dependency or substance abuse are

chemical dependency treatment beds.

(6) 'Department' means the North Carolina Department of

Human Resources.

(7) To 'develop' when used in connection with health services,

means to undertake those activities which will result in the
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offering of institutional health service not provided in the
'

previous 12 -month reporting period or the incurring of a

financial obligation in relation to the offering of such a

service.

(7a) 'Diagnostic center' means a freestanding facility, program,

or provider, including but not limited to, physicians'

offices, clinical laboratories, radiology centers, and mobile

diagnostic programs, in which the total cost of all the

medical diagnostic equipment utilized by the facility which
• cost ten thousand dollars ($10,000) or more exceeds five

hundred thousand dollars ($500,000). In determining

whether the medical diagnostic equipment in a diagnostic

center costs more than five hundred thousand dollars

($500,000), the costs of the equipment, studies, surveys,

designs, plans, working drawings, specifications,

construction, installation, and other activities essential to

acquiring and making operational the equipment shall be

included. The capital expenditure for the equipment shall

be deemed to be the fair market value of the equipment or

the cost of the equipment, whichever is greater.

(7b) 'Expedited review' means the status given to an

application's review process when the applicant petitions for

the review and the Department approves the request based

on findings that all of the following are met:

£. The review is not competitive.

b. The proposed capital expenditure is less than five

million dollars ($5,000,000).

£. A request for a public hearing is not received within the

time frame defined in G.S. 13 IE- 185.

' d. The agency has not determined that a public hearing is

in the public interest.

(7c) 'Gamma knife' means equipment which emits photon

beams from a stationary radioactive cobalt source to treat

lesions deep within the brain and is one type of stereotactic

radiosurgery.

(8), (9) Repealed by Session Laws 1987, c. 51 1, s. 1.

(9a) 'Health service' means an organized, interrelated medical,

diagnostic, therapeutic, and/or rehabilitative activity that is

integral to the prevention of disease or the clinical

management of a sick, injured, or disabled person.

'Health service' does not include administrative and other

activities that are not integral to clinical management.

(9b) 'Health service facility' means a hospital; psychiatric

facility; rehabilitation facility; long term care facility;

10
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kidney disease treatment center, including freestanding

hemodialysis units; intermediate care facility for the

mentally retarded; home health agency office; chemical

dependency treatment facility; diagnostic center; oncology
treatment center; and ambulatory surgical facility.

(9c) 'Health service facility bed' means a bed licensed for use

in a health service facility in the categories of (i) acute care

beds; (ii) psychiatric beds; (iii) rehabilitation beds; (iv)

nursing care beds; (v) intermediate care beds for the

mentally retarded; and (vi) chemical dependency treatment

beds.

(10) 'Health maintenance organization (HMO)' means a public

or private organization which has received its certificate of

authority under Article 67 of Chapter 58 of the General

Statutes and which either is a qualified health maintenance
organization under Section 1310(d) of the Public Health

Service Act or:

a. Provides or otherwise makes available to enrolled

participants health care services, including at least the

following basic health care services: usual physician

services, hospitalization, laboratory, X ray, emergency
and preventive services, and out-of-area coverage;

b. Is compensated, except for copayments, for the

provision of the basic health care services listed above
to enrolled participants by a payment which is paid on a

periodic basis without regard to the date the health care

services are provided and which is fixed without regard

to the frequency, extent, or kind of health service

actually provided; and

c. Provides physicians' services primarily (i) directly

through physicians who are either employees or

partners of such organizations, or (ii) through
; arrangements with individual physicians or one or more

groups of physicians organized on a group practice or

individual practice basis.

(10a) 'Heart-lung bypass machine' means the equipment used to

perform extra-corporeal circulation and oxygenation

during surgical procedures.

(11) Repealed by Session Laws 1991, c. 692, s. 1.

(12) 'Home health agency' means a private organization or

public agency, whether owned or operated by one or more
persons or legal entities, which furnishes or offers to

furnish home health services.

11
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'Home health services' means items and services

furnished to an individual by a home health agency, or by

others under arrangements with such others made by the

agency, on a visiting basis, and except for paragraph e. of

this subdivision, in a place of temporary or permanent

residence used as the individual's home as follows:

a. Part-time or intermittent nursing care provided by or

under the supervision of a registered nurse;

b. Physical, occupational or speech therapy;

c. Medical social services, home health aid services,

and other therapeutic services;

d. Medical supplies, other than drugs and biologicals

and the use of medical appliances;

e. Any of the foregoing items and services which are

provided on an outpatient basis under arrangements

made by the home health agency at a hospital or

nursing home facility or rehabilitation center and the

furnishing of which involves the use of equipment of

such a nature that the items and services cannot

readily be made available to the individual in his

home, or which are furnished at such facility while

he is there to receive any such item or service, but

not including transportation of the individual in

connection with any such item or service.

(13) 'Hospital' means a public or private institution which is

primarily engaged in providing to inpatients, by or under

supervision of physicians, diagnostic services and

therapeutic services for medical diagnosis, treatment, and

care of injured, disabled, or sick persons, or rehabilitation

services for the rehabilitation of injured, disabled, or sick

persons. The term includes all facilities licensed pursuant

to G.S. 131E-77 of the General Statutes.

(13a) 'Hospice' means any coordinated program of home care

with provision for inpatient care for terminally ill patients

and their families. This care is provided by a medically

directed interdisciplinary team, directly or through an

agreement under the direction of an identifiable hospice

administration. A hospice program of care provides

palliative and supportive medical and other health services

to meet the physical, psychological, social, spiritual and

special needs of patients and their families, which are

experienced during the final stages of terminal illness and

during dying and bereavement.

(14) Repealed by Session Laws 1987, c. 511, s. 1.

12
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(14a) 'Intermediate care facility for the mentally retarded'

means facilities licensed pursuant to Article 2 of Chapter

122C of the General Statutes for the purpose of providing

health and habilitative services based on the developmental

model and principles of normalization for persons with

mental retardation, autism, cerebral palsy, epilepsy or

related conditions.

(14b) Repealed by Session Laws 1991, c. 692, s. 1.

(14c) 'Long term care facility' means a health service facility

whose bed complement of health service facility beds is

composed principally of nursing care facility beds.

(14d) 'Lithotriptor' means extra-corporeal shock wave

technology used to treat persons with kidney stones and

gallstones.

(14e) 'Magnetic resonance imaging scanner' means medical

imaging equipment that uses nuclear magnetic resonance.

(14f) 'Major medical equipment' means a single unit or single

system of components with related functions which is used

to provide medical and other health services and which

costs more than seven hundred Fifty thousand dollars

($750,000). In determining whether the major medical

equipment costs more than seven hundred fifty thousand

dollars ($750,000), the costs of the equipment, studies,

surveys, designs, plans, working drawings, specifications,

construction, installation, and other activities essential to

acquiring and making operational the major medical

equipment shall be included. The capital expenditure for

the equipment shall be deemed to be the fair market value

of the equipment or the cost of the equipment, whichever

is greater. Major medical equipment does not include

replacement equipment as defined in this section.

(15) Repealed by Session Laws 1987, c. 511, s. 1.

(15a) 'Multispecialty ambulatory surgical program' means a

formal program for providing on a same-day basis

surgical procedures for at least three of the following

specialty areas: gynecology, otolaryngology, plastic

surgery, general surgery, ophthalmology, orthopedic, or

oral surgery.

(15b) 'Neonatal intensive care services' means those services

provided by a health service facility to high-risk newborn
infants who require constant nursing care, including but

not limited to continuous cardiopulmonary and other

supportive care.

13
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(16) New institutional health services' means any of the

following :

a. The construction, development, or other

establishment of a new health service facility; facility.

b. The obligation by any person of -any a capital

expenditure on behalf of or for a health service

facilit)^ as defined in subsection(9b) of thi s section

exceeding two million dollars ($2,000,000) to

develop or expand a health service or a health service

facility, other than one to acquire an existing health

service facilit}^ or to replace such a facility de stroyed

ojp

—

irreparably—damaged—by

—

accident—©f

—

natural

disaster, or which relates to the provision of a health

service. The cost of any studies, surveys, designs,

plans, working drawings, specifications, and other

activities, including staff effort and consulting and

other services, essential to the acquisition,

improvement, expansion, or replacement of any plant

or equipment with respect to which an expenditure is

' made shall be included in determining if the

expenditure exceeds two million dollars

($2,000,000); dollars ($2,000.000).

c. Any change in bed capacity as defined in

G.S.131E.176(5); G.S. 131E-176(5).

d. The offering of dialysis services or home health

services by or on behalf of a health service facility if

those services were not offered within the previous 12

months by or on behalf of the facilit)'; facility.

e. A change in a project that was subject to certificate of

need review and for which a certificate of need was

issued, if the change is proposed during the

development of the project or within one year after

the project was completed. For purposes of this

' subdivision, a change in a project is a change of

more than fifteen percent (15%) of the approved

capital expenditure amount or the addition of a health

service that is to be located in the facility, or portion

thereof, that was constructed or developed in the

project; project.

f. The development or offering of a health service as

listed in this subdivision by or on behalf of a health

service facilit)' any person: if the service was not

offered by or on behalf of the health service facilit)f

m—the

—

previous—12

—

months—aod

—

if the—annual

14
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operating costs of the service equal or exceed one
million dollars ($1,000,000), or the expansion of an
existing health service when an annual operating cost

of one million dollars ($1,000,000) is directly

associated with the offering of the expanded portion

of the service;

J_.
Bone marrow transplantation services.

2^ Burn intensive care services.

_3^ Neonatal intensive care services.

4^ Open-heart surgery services.

_5. Solid organ transplantation services,

fl. The acquisition by purchase, donation, lease,

transfer, or comparable arrangement of any of the

following equipment by or on behalf of any person:

j_. Air ambulance.

2^ Cardiac angioplasty equipment.

3^ Cardiac catheterization equipment.

£. Gamma knife.

5_. Heart-lung bypass machine.

6^ Lithotriptor.

7_. Magnetic resonance imaging scanner.

S^ Positron emission tomography scanner.

g. to k. Repealed by Session Laws 1987, c. 511, s. 1.

1. The purchase, lease, or acquisition of any health

service facility, or portion thereof, or a controlling

interest in the health service facility or portion

thereof, if the health service facility was developed
under a certificate of need issued pursuant to G^
131E.180; G.S. 131E-180.

m. Any conversion of nonhealth service facility beds to

health service facility beds; beds.

n. The construction, development, or other

establishment of a hospice if the operating budget
thereof is in excess of one hundred thousand dollars

($100,000).

o. The opening of an additional office by an existing

home health agency within its service area as defined
by rules adopted by the Department; or the opening
of any office by an existing home health agency
outside its service area as defined by rules adopted by
the Department.

£: The acquisition by purchase, donation, lease,

transfer, or comparable arrangement by any person
of major medical equipment.

15
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£. The relocation of a health service facility from one

service area to another.

r. The conversion of a specialty ambulatory surgical

program to a multispecialty ambulatory surgical

program or the addition of a specialty to a specialty

ambulatory surgical program.

s. The furnishing of mobile medical equipment to any

person to provide health services in North Carolina,

which was not in use in North Carolina prior to the

adoption of this provision, if such equipment would

otherwise be subject to review in accordance with

G.S. 131E-176(16)(fl.) or G.S. 131E-176(16)(p) if

h had been acquired in North Carolina.

(17) 'North Carolina State Health Coordinating Council' means

the Council that prepares, with the Department of Human
Resources, the State Medical Facilities Plan, a component

of the State Health Plan Plan .

(17a) 'Nursing care' means:

a. Skilled nursing care and related services for residents

who require medical or nursing care;

b. Rehabilitation services for the rehabilitation of

injured, disabled, or sick persons; or

c. Health-related care and services provided on a

regular basis to individuals who because of their

mental or physical condition require care and

services above the level of room and board, which

can be made available to them only through

institutional facilities.

These are services which are not primarily for the care

and treatment of mental diseases.

(18) To 'offer,' when used in connection with health services,

means that the health—service—facility—op—health

maintenance organization holds itself person holds himself

out as capable of providing, or as having the means for

the provision of, specified health services.

(18a) 'Oncology treatment center' means a facility, program, or

provider, other than an existing health service facility that

provides services for diagnosis, evaluation, or treatment of

cancer and its aftereffects or secondary results and for

which the total cost of all the medical equipment utilized

by the center, exceeds two hundred Fifty thousand dollars

($250,000). In determining whether costs are more than

two hundred Fifty thousand dollars ($250,000), the costs

of equipment, studies, surveys, designs, plans, working
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drawings, specifications, construction, installation, and
other activities essential to acquiring and maicing
operational the facility, program, or provider shall be
included. The capital expenditure for the equipment shall

be deemed to be the fair market value of the equipment or
the cost of the equipment, whichever is greater.

(18b) 'Open-heart surgery services' means the provision of
surgical procedures that utilize a heart-lung bypass
machine during surgery to correct cardiac and coronary
artery disease or defects.

(19) 'Person' means an individual, a trust or estate, a
partnership, a corporation, including associations, joint

stock companies, and insurance companies; the State, or a
political subdivision or agency or instrumentality of the

State.

(19a) 'Positron emission tomography scanner' means equipment
that utilizes a computerized radiographic technique that

employs radioactive substances to examine the metabolic
activity of various body structures.

(20) 'Project' or 'capital expenditure project' means a proposal
to undertake a capital expenditure that results in the

offering of a new institutional health service as defined by
this Article. A project, or capital expenditure project, or
proposed project may refer to the project from its earliest

planning stages up through the point at which the

specified new institutional health service may be offered.

In the case of facility construction, the point at which the
new institutional health service may be offered must take
place after the facility is capable of being fully licensed
and operated for its intended use, and at that time it shall

be considered a health service facility.

(21) 'Psychiatric facility' means a public or private facility

licensed pursuant to Article 2 of Chapter 122C of the

General Statutes and which is primarily engaged in

providing to inpatients, by or under the supervision of a
physician, psychiatric services for the diagnosis and
treatment of mentally ill persons.

(22) 'Rehabilitation facility' means a public or private inpatient

facility which is operated for the primary purpose of
assisting in the rehabilitation of disabled persons through
an integrated program of medical and other services which
are provided under competent, professional supervision.

(22a) 'Replacement equipment' nieans equipment that costs less

than two million dollars ($2,000,000) and is purchased
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for the sole purpose of replacing comparable medical

equipment currently in use which will be sold or

otherwise disposed of when replaced. In determining

whether the replacement equipment costs less than two
million dollars ($2,000,000), the costs of equipment,

studies, surveys, designs, plans, working drawings,

specifications, construction, installation, and other

activities essential to acquiring and making operational the

replacement equipment shall be included. The capital

expenditure for the equipment shall be deemed to be the

fair market value of the equipment or the cost of the

equipment, whichever is greater.

(23) Repealed by Session Laws 1991, c. 692, s. 1.

-(24) 'State Health Plan'—means the plan prepared by the

Department of Human Resources and the North Carolina

State Health Coordinating Council and approved by the

Governor.

(24a) 'Service area' means the area of the State, as defined in

the State Medical Facilities Plan or in rules adopted by the

Department, which receives services from a health service

facility.

(24b) 'Solid organ transplantation services' means the provision

of surgical procedures and the interrelated medical

services that accompany the surgery to remove an organ

from a patient and surgically implant an organ from a

donor.

(24c) 'Specialty ambulatory surgical program' means a formal

program for providing on a same-day basis surgical

procedures for only the specialty areas identified on the

ambulatory surgical facility's 1993 Application for
' Licensure as an Ambulatory Surgical Center and

authorized by its certificate of need.

(25) 'State Medical Facilities Plan' means a component of the

State Health Plan the plan prepared by the Department of

Human Resources and the North Carolina State Health

Coordinating Council, and approved by the Governor.

(26) Repealed by Session Laws 1983 (Regular Session, 1984),

C.1002, s. 9.

(27) Repealed by Session Laws 1987, c. 511, s. 1." .

Sec. 3. G.S. 13 IE- 177 reads as rewritten:

"§ 131E-177. Department of Human Resources is designated State

Health Planning and Development Agency; powers and duties.

The Department of Human Resources is designated as the State

Health Planning and Development Agency for the State of North
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Carolina, and is empowered to exercise the following powers and

duties:

(1) To establish standards and criteria or plans required to

carry out the provisions and purposes of this Article and

to adopt rules pursuant to Chapter 150B of the General

Statutes, to carry out the purposes and provisions of this

Article;

(2) Adopt, amend, and repeal such xules and regulations,

consistent with the laws of this State, as may be required

by the federal government for grants-in-aid for health

service facilities and health planning which may be made
available by the federal government. This section shall be

liberally construed in order that the State and its citizens

may benefit from such grants-in-aid;

(3) Define, by rule, procedures for submission of periodic

reports by persons or health service facilities subject to

agency review under this Article;

(4) Develop policy, criteria, and standards for health service

facilities planning^ planning; shall conduct statewide

registration and inventories of and make determinations of

need for health service facilities, health services as

specified in G.S. 131E-176(16)f., and equipment as

specified in G.S. 131E-176(16)fl., which shall include

consideration of adequate geographic location of

equipment and services; and develop a State Health

Medical Facilities Plan;

(5) Implement, by rule, criteria for project review;

(6) Have the power to grant, deny, or withdraw a certificate

of need and to impose such sanctions as are provided for

by this Article;

(7) Solicit, accept, hold and administer on behalf of the State

any grants or bequests of money, securities or property to

the Department for use by the Department in the

administration of this Article; and

(8) Repealed by Session Laws 1987, c. 511, s. 1.

(9) Establish and collect fees for submitting applications for

certificates-of-need

,

certificates of need, which fees shall

be based on the total cost of the project for which the

applicant is applying. This fee may not exceed fifteen

thousand dollars ($15,000) and may not be less than four

hundred dollars ($400.00).

(10) The authority to review all records in any recording

medium of any person or health service facility subject to

agency review under this Article which pertain to
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construction and acquisition activities, staffing or costs and

charges for patient care, including but not limited to,

construction contracts, architectural contracts, consultant

contracts, purchase orders, cancelled checks, accounting

and financial records, debt instruments, loan and security

agreements, staffing records, utilization statistics and any

other records the Department deems to be reasonably

necessary to determine compliance with this Article.

The Secretary of Human Resources shall have final decision-making

authority with regard to all functions described in this section."

Sec. 4. G.S. 13 IE- 178 reads as rewritten:

"§ 13JE-I78. Activities requiring certificate of need.

(a) No person shall offer or develop a new institutional health

service without first obtaining a certificate of need from the

Department; provided, however, no hospital licensed pursuant to

Article 5 of this Chapter that was established to serve a minority

population that would not otherwise have been served and that

continues to serve a minority population may be required to obtain a

certificate of need for transferring up to 65 beds to nursing care

facility beds.

(b) No person shall make an acquisition by donation, lease,

transfer, or comparable arrangement without first obtaining a

certificate of need from the Department, if the acquisition would have

been a new institutional health service if it had been made by

purchase. In determining whether an acquisition would have been a

new institutional health service the fair market value of the asset s hall

be deemed to be the purchase price, service, the capital expenditure

for the asset shall be deemed to be the fair market value of the asset

or the cost of the asset, whichever is greater.

(c) No person shall incur an obligation for a capital expenditure

which is a new institutional health service without first obtaining a

certificate of need from the Department. An obligation for a capital

expenditure is incurred when:

(1) An enforceable contract, excepting contracts which are

expressly contingent upon issuance of a certificate of need,

is entered into by a person for the construction, acquisition,

lease or financing of a capital asset;

(2) A person takes formal action to commit funds for a

construction project undertaken as his own contractor; or

(3) In the case of donated property, the date on which the gift is

completed.

(d) Where the estimated cost of a proposed capital expenditure

expenditure, including the fair market value of equipment acquired by

purchase, lease, transfer, or other comparable arrangement, is
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certified by a licensed architect or engineer to be equal to or less than

the expenditure minimum for capital expenditure for new institutional

health services , such expenditure shall be deemed not to exceed the

expenditure

—

minimum for—capital—expenditures amount for new

institutional health services regardless of the actual amount expended,

provided that the following conditions are met:

(1) The certified estimated cost is prepared in writing 60 days or

more before the obligation for the capital expenditure is

incurred. Certified cost estimates shall be available for

inspection at the facility and sent to the Department upon its

request.

(2) The facility on whose behalf the expenditure was made

notifies the Department in writing within 30 days of the date

on which such expenditure is made if the expenditure

exceeds the expenditure minimum for capital expenditures.

The notice shall include a copy of the certified cost estimate.

(e) The Department may grant certificates of need which permit

capital expenditures only for predevelopment activities. Predevelopment

activities include the preparation of architectural designs, plans,

working drawings, or specifications, the preparation of studies and

surveys, and the acquisition of a potential site."

Sec. 5. G.S. 131E-181 reads as rewritten:

"§ 13IE-I81 . Nature of certificate of need.

(a) A certificate of need shall be valid only for the defined scope,

physical location, and person named in the application. A certificate of

need shall not be transferred or assigned except as provided in G.S.

131E-189(c).

(b) A recipient of a certificate of need, or any person who may
subsequently acquire, in any manner whatsoever permitted by law, the

service for which that certificate of need was issued, is required to

materially comply with the representations made in its application for

that certificate of need. The Department shall require any recipient of

a certificate of need, or its successor, whose service is in operation to

submit to the Department evidence that the recipient, or its successor,

is in material compliance with the representations made in its

application for the certificate of need which granted the recipient the

right to operate that service. In determining whether the recipient of a

certificate of need, or its successor, is operating a service which

materially differs from the representations made in its application for

that certificate of need, the Department shall consider cost increases to

the recipient, or its successor, including, but not limited to, the

following:

(1) Any increase in the consumer price index;
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(2) Any increased cost incurred because of Government
requirements, including federal. State, or any political

subdivision thereof; and

(3) Any increase in cost due to professional fees or the purchase

of services and supplies.

(c) Whenever a certificate of need is issued more than 12 months
after the application for the certificate of need began review, the

Department shall adjust the capital expenditure amount proposed by

increasing it to reflect any inflation in the Department of Commerce's
Construction Cost Index that has occurred since the date when the

application began review; and the Department shall use this

recalculated capital expenditure amount in the certificate of need

issued for the project.

(d) A project authorized by a certificate of need is complete when
the health service or the health service facility for which the certificate

of need was issued is licensed and certified and is in material

compliance with the representations made in the certificate of need

application.
"

Sec. 6. G.S. 131E-183 reads as rewritten:

"% 13 IE- 183. Review criteria.

(a) The Department shall review all applications utilizing the

criteria outlined in this subsection and shall determine that an

application is either consistent with or not in conflict with these

criteria before a certificate of need for the proposed project shall be

issued.

(1) The proposed project shall be consistent with applicable

policies and projections need determinations in the State

Medical Facilities Plan, the needs—projection need

determination of which constitutes a determinative limitation

on the number of provision of any health service, health

service facility, health service facility beds, dialysis stations,

ambulatory surgical facilities operating rooms , or home
health agencies offices that may be allocated, may be

approved.

(2) Repealed by Session Laws 1987, c. 511, s. 1.

(3) The applicant shall identify the population to be served by

the proposed project, and shall demonstrate the need that

this population has for the services proposed, and the extent

to which all residents of the area, and, in particular, low

income persons, racial and ethnic minorities, women,
handicapped persons, the elderly, and other underserved

groups are likely to have access to the services proposed.

(3a) In the case of a reduction or elimination of a service,

including the relocation of a facility or a service, the
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applicant shall demonstrate that the needs of the population

presently served will be met adequately by the proposed

relocation or by alternative arrangements, and the effect of

the reduction, elimination or relocation of the service on

the ability of low income persons, racial and ethnic

minorities, women, handicapped persons, and other

underserved groups and the elderly to obtain needed health

care.

(4) Where alternative methods of meeting the needs for the

proposed project exist, the applicant shall demonstrate that

the least costly or most effective alternative has been

proposed.

(5) Financial and operational projections for the project shall

demonstrate the availability of funds for capital and

operating needs as well as the immediate and long-term

financial feasibility of the proposal, based upon reasonable

projections of the costs of and charges for providing health

services by the person proposing the service.

(6) The applicant shall demonstrate that the proposed project

will not resuh in unnecessary duplication of existing or

approved health service capabilities or facilities.

(7) The applicant shall show evidence of the availability of

resources, including health manpower and management

personnel, for the provision of the services proposed to be

provided. Further, the applicant shall show that the use of

these resources for provision of these services will not

preclude alternative uses of these resources to fulfill other

more important needs identified by the applicable State

Health Plan.

(8) The applicant shall demonstrate that the provider of the

proposed services will make available, or otherwise make

arrangements for, the provision of the necessary ancillary

and support services. The applicant shall also demonstrate

that the proposed service will be coordinated with the

existing health care system.

(9) An applicant proposing to provide a substantial portion of

the project's services to individuals not residing in the

health service area in which the project is located, or in

adjacent health service areas, shall document the special

needs and circumstances that warrant service to these

individuals.

(10) When applicable, the applicant shall show that the special

needs of health maintenance organizations will be fulfilled

23



CHAPTER 7 Session Laws - 1993

by the project. Specifically, the applicant shall show that

the project accommodates:

a. The needs of enrolled members and reasonably

anticipated new members of the HMO for the health

service to be provided by the organization; and

b. The availability of new health services from non-HMO
providers or other HMOs in a reasonable and

cost-effective manner which is consistent with the

basic method of operation of the HMO. In assessing

the availability of these health services from these

providers, the applicant shall consider only whether

the services from these providers:

1. Would be available under a contract of at least five

years' duration;

2. Would be available and conveniently accessible

through physicians and other health professionals

associated with the HMO;
3. Would cost no more than if the services were

provided by the HMO; and

4. Would be available in a manner which is

administratively feasible to the HMO.
(11) Repealed by Session Laws 1987, c. 511, s. 1.

(12) Applications involving construction shall demonstrate that

the cost, design, and means of construction proposed

represent the most reasonable alternative, and that the

construction project will not unduly increase the costs of

providing health services by the person proposing the

construction project or the costs and charges to the public

of providing health services by other persons, and that

applicable energy saving features have been incorporated

into the construction plans.

(13) The applicant shall demonstrate the contribution of the

proposed service in meeting the health-related needs of the

elderly and of members of medically underserved groups,

such as medically indigent or low income persons,

Medicaid and Medicare recipients, racial and ethnic

minorities, women, and handicapped persons, which have

traditionally experienced difficulties in obtaining equal

access to the proposed services, particularly those needs

identified in the State Health Plan as deserving of priority.

For the purpose of determining the extent to which the

proposed service will be accessible, the applicant shall

show:
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a. The extent to which medically underserved populations

currently use the applicant's existing services in

comparison to the percentage of the population in the

applicant's service area which is medically

underserved;

b. Its past performance in meeting its obligation, if any,

under any applicable regulations requiring provision of

uncompensated care, community service, or access by

minorities and handicapped persons to programs

receiving federal assistance, including the existence of

any civil rights access complaints against the applicant;

c. That the elderly and the medically underserved groups

identified in this subdivision will be served by the

applicant's proposed services and the extent to which

each of these groups is expected to utilize the proposed

services; and

d. That the applicant offers a range of means by which a

person will have access to its services. Examples of a

range of means are outpatient services, admission by

house staff, and admission by personal physicians.

(14) The applicant shall demonstrate that the proposed health

services accommodate the clinical needs of health

professional training programs in the area, as applicable.

(15) to (18) Repealed by Session Laws 1987, c. 511, s. 1.

(18a) The applicant shall demonstrate the expected effects of the

proposed services on competition in the proposed service

area, including how any enhanced competition will have a

positive impact upon the cost effectiveness, quality, and

access to the services proposed; and in the case of

applications for services where competition between

providers will not have a favorable impact on cost

effectiveness, quality, and access to the services proposed,

the applicant shall demonstrate that its application is for a

service on which compethion will not have a favorable

impact.

(19) Repealed by Session Laws 1987, c. 511, s. 1.

(20) An applicant already involved in the provision of health

services shall provide evidence that quality care has been

provided in the past.

(21) Repealed by Session Laws 1987, c. 511, s. 1.

(b) The Department is authorized to adopt rules for the review of

particular types of applications that will be used in addition to those

criteria outlined in subsection (a) of this section and may vary

according to the purpose for which a particular review is being
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conducted or the type of health service reviewed. No such rule

adopted by the Department shall require an academic medical center

teaching hospital, as defined by the State Medical Facilities Plan, to

demonstrate that any facility or service at another hospital is being

appropriately utilized in order for that academic medical center

teaching hospital to be approved for the issuance of a certificate of

need to develop any similar facility or service.

(c) Repealed by Session Laws 1987, c. 511, s. 1."

Sec. 7. G.S. 131E-184 reads as rewritten:

"%131E-184. Exemptions from review.

(a) Except as provided in subsection (b), the Department shall

exempt from certificate of need review a proposed capital expenditure

new institutional health service if it receives prior written notice from

the entity proposing 4©

—

make—the

—

capital—expenditure, the new
institutional health service, which notice includes an explanation of

why the expenditure new institutional health service is required:

required, for any of the following:

(1) To eliminate or prevent imminent safety hazards as defined

in federal. State, or local fire, building, or life safety codes

or regulations; regulations.

(la) To comply with State licensure standards; standards.

(lb) To comply with accreditation or certification standards

which must be met to receive reimbursement under Title

XVIII of the Social Security Act or payments under a State

plan for medical assistance approved under Title XIX of

that aet; act.

(2) Repealed by Session Laws 1987. c. 511, s. 1.

(3) To provide data processing equipment; equipment.

(4) To provide parking, heating or cooling systems, elevators,

or other basic plant or mechanical improvements, unless

these activities are integral portions of a project that

involves the construction of a new health service facility or

portion thereof and that is subject to certificate of need

review; or review.

(5) To replace or repair facilities destroyed or damaged by

accident or natural disaster.

(6) To provide any nonhealth service facility or service.

(7) To provide replacement equipment.

(8) To acquire an existing health service facility, including

equipment owned by the health service facility at the time

of acquisition.

(9) To develop or acquire a physician office building regardless

of cost, unless a new institutional health service other than
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defined in G.S. 131E-176(16)b. is offered or developed in

the building.

(b) Those portions of a proposed project which are not proposed

for one or more of the purposes under subsection (a) of this section

are subject to certificate of need review, if these non-exempt portions

of the project are new institutional health services under G.S. 13 lE-

176(16).

(c) The Department shall exempt from certificate of need review

any conversion of existing acute care beds to psychiatric beds

provided:

(1) The hospital proposing the conversion has executed a

contract with the Department's Division of Mental Health,

Developmental Disabilities, and Substance Abuse Services

and/or one or more of the Area Mental Health,

Developmental Disabilities, and Substance Abuse
Authorities to provide psychiatric beds to patients referred

by the contracting agency or agencies; and

(2) The total number of beds to be converted shall not be more
than twice the number of beds for which the contract

pursuant to subdivision (1) of this subsection shall

provide."

Sec. 8. G.S. 13 IE- 185 reads as rewritten:

"^13 IE- 1 85. Review process.

(a) Repealed by Session Laws 1987, c. 511, s. 1.

(al) Except as provided in subsection (c) of this section, there shall

be a time limit of 90 days for review of the applications, beginning on
the day established by rule as the day on which applications for the

particular service in the service area shall begin review.

(1) Any person may file written comments and exhibits

concerning a proposal under review with the Department,
not later than 30 days after the date on which the application

begins review. These written comments may include:

a. Facts relating to the service area proposed in the

application;

b. Facts relating to the representations made by the

applicant in its application, and its ability to perform or

fulfill the representations made;

c. Discussion and argument regarding whether, in light of

the material contained in the application and other

relevant factual material, the application complies with

relevant review criteria, plans, and standards.

(2) No more than 20 days from the conclusion of the written

comment period, the Department shall ensure that a public

hearing is conducted at a place within the appropriate health

27



CHAPTER 7 Session Laws - 1993

service area if one or more of the following circumstances

apply; the review to be conducted is competitive; the

proponent proposes to spend five million dollars

($5,000,000) or more; a written request for a public hearing

is received before the end of the written comment period

from an affected party as defined in G.S. 13lE-188(c); or

the agency determines that a hearing is in the public

interest. At such public hearing oral arguments may be

made regarding the application or applications under review;

and this public hearing shall include the following:

a. An opportunity for the proponent of each application

under review to respond to the written comments
submitted to the Department about its application;

b. An opportunity for any affected person as defined in

G.S. 131E-188(c), except one of the proponents, to

present comments regarding the applications under

review;

c. An opportunity for a representative of the Department, or

such other person or persons who are designated by the

Department to conduct the hearing, to question each

proponent of applications under review with regard to the

contents of the application;

The Department shall maintain a recording of any required

public hearing on an application until such time as the

Department's final decision is issued, or until a final agency

decision is issued pursuant to a contested case hearing,

whichever is later; and any person may submit a written

synopsis or verbatim statement that contains the oral

presentation made at the hearing.

(3) The Department may contract or make arrangements with a

person or persons located within each health service area for

the conduct of such public hearings as may be necessary.

The Department shall publish, in each health service area,

notice of the contracts that it executes for the conduct of

those hearings.

(4) Within 15 days from the beginning of the review of an

application or applications proposing the same service within

the same service area, the Department shall publish notice of

the deadline for receipt of written comments, of the time and

place scheduled for the public hearing regarding the

application or applications under review, and of the name
and address of the person or agency that will preside.

(5) The Department shall maintain all written comments
submitted to it during the written comment stage and any
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written submissions received at the public hearing as part of

the Department's file respecting each application or group of

applications under review by it. The application, written

comments, and public hearing comments, together with all

documents that the Department used in arriving at its

decision, from whatever source, and any documents that

reflect or set out the Department's final analysis of the

application or applications under review, shall constitute the

Department's record for the application or applications under
review.

(a2) When an expedited review has been approved by the

Department, no public hearing shall be held. The Department may
contact the applicant and request additional or clarifying information,

amendments to, or substitutions for portions of the application. The
Department may negotiate conditions to be imposed on the certificate

of need with the applicant.

(b) Repealed by Session Laws 1991 (Reg. Sess., 1992), c. 900, s.

137(a), eff"ective July 8, 1992.

(c) The Department may extend the review period for a period not

to exceed 60 days and provide notice of such extension to all

applicants. For expedited reviews, the Department may extend the

review period only if it has requested additional substantive

information from the applicant.
"

Sec. 9. G.S. 13 IE- 188 reads as rewritten:

"^I31E-I88. Administrative and judicial review.

(a) After a decision of the Department to issue, deny or withdraw a

certificate of need or exemption or to issue a certificate of need
pursuant to a settlement agreement with an applicant to the extent

permitted by law, any affected person, as defined in subsection (c) of

this section, shall be entitled to a contested case hearing under Article

3 of Chapter 150B of the General Statutes. A petition for a contested

case shall be filed within 30 days after the Department makes its

decision. When a petition is filed, the Department shall send
notification of the petition to the proponent of each application that was
reviewed with the application for a certificate of need that is the

subject of the petition. Any affected person shall be entitled to

intervene in a contested case.

A contested case shall be conducted in accordance with the

following timetable:

(1) An administrative law judge or a hearing officer, as

appropriate, shall be assigned within 15 days after a petition

is filed.
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(2) The parties sliall complete discovery within 90 days after the

assignment of the administrative law judge or hearing

officer.

(3) The hearing at which sworn testimony is taken and evidence

is presented shall be held within 45 days after the end of the

discovery period.

(4) The administrative law judge or hearing officer shall make
his recommended decision within 75 days after the hearing.

(5) The Department shall make its final decision within 30 days

of receiving the official record of the case from the Office of

Administrative Hearings.

The administrative law judge or hearing officer assigned to a case

may extend the deadlines in subdivisions (2) through (4) so long as

the administrative law judge or hearing officer makes his

recommended decision in the case within 270 days after the petition is

filed. The Department may extend the deadline in subdivision (5) for

up to 30 days by giving all parties written notice of the extension.

(al) On or before the date of filing a petition for a contested case

hearing on the approval of an applicant for a certificate of need, the

petitioner shall deposit a bond with the clerk of superior court where

the new institutional health service that is the subject of the petition is

proposed to be located. The bond shall be secured by cash or its

equivalent in an amount equal to five percent (5%) of the cost of the

proposed new institutional health service that is the subject of the

petition, but may not be less than five thousand dollars ($5,000) and

may not exceed fifty thousand dollars ($50,000). A petitioner who
received approval for a certificate of need and is contesting only a

condition in the certificate is not required to file a bond under this

subsection.

The applicant who received approval for the new institutional health

service that is the subject of the petition may bring an action against a

bond filed under this subsection in the superior court of the county

where the bond was filed. Upon finding that the petition for a

contested case was frivolous or filed to delay the applicant, the court

may award the applicant part or all of the bond filed under this

subsection. At the conclusion of the contested case, if the court does

not find that the petition for a contested case was frivolous or filed to

delay the applicant, the petitioner shall be entitled to the return of the

bond deposited with the superior court upon demonstrating to the clerk

of superior court where the bond was filed that the contested case

hearing is concluded.

(b) Any affected person who was a party in a contested case

hearing shall be entitled to judicial review of all or any portion of any

final decision of the Department in the following manner. The appeal
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shall be to the Court of Appeals as provided in G.S. 7A-29(a). The
procedure for the appeal shall be as provided by the rules of appellate

procedure. The appeal of the final decision of the Department shall

be taken within 30 days of the receipt of the written notice of final

deci sion decision, required by G.S. 131E - 187 and notice of appeal

shall be filed with the Division of Facility Services, Department of

Human Resources and Avith served on all other affected persons who
were parties to the contested hearing.

(bl) Before filing an appeal of a final decision by the Department
granting a certificate of need, the affected person shall deposit a bond
with the Clerk of the Court of Appeals. The bond shall be secured by
cash or its equivalent in an amount equal to five percent (5%) of the

cost of the proposed new institutional health service that is the subject

of the appeal, but may not be less than five thousand dollars ($5,000)
and may not exceed fifty thousand dollars ($50,000). A holder of a

certificate of need who is appealing only a condition in the certificate

is not required to file a bond under this subsection.

If the Court of Appeals finds that the appeal was frivolous or filed to

delay the applicant, the court shall remand the case to the superior

court of the county where a bond was filed for the contested case
hearing on the certificate of need. The superior court may award the

holder of the certificate of need part or all of the bond. The court
shall award the holder of the certificate of need reasonable attorney

fees and costs incurred in the appeal to the Court of Appeals. If the

Court of Appeals does not find that the appeal was frivolous or filed to

delay the applicant and does not remand the case to superior court for

a possible award of all or part of the bond to the holder of the

certificate of need, the person originally filing the bond shall be
entitled to a return of the bond.

(c) The term 'affected persons' includes: the applicant; the health

systems agency for the health service area in which the proposed
project is to be located; health systems agencies serving contiguous
health service areas or located within the same standard metropolitan
statistical area; any person residing within the geographic area served
or to be served by the applicant; any person who regularly uses health

service facilities within that geographic area; health service facilities

and health maintenance organizations (HMOs) located in the health

service area in which the project is proposed to be located, which
provide services similar to the services of the facility under review;
health service facilities and HMOs which, prior to receipt by the

agency of the proposal being reviewed, have formally indicated an
intention to provide similar services in the future; third party payers
who reimburse health service facilities for services in the health
service area in which the project is proposed to be located; and any
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agency which establishes rates for health service facilities or HMOs
located in the health service area in which the project is proposed to

be located."

Sec. 10. G.S. 13 IE- 189 reads as rewritten:
" § 13IE-I89. Withdrawal of a certificate of need.

(a) The Department shall specify in each certificate of need the time

the holder has to make the service or equipment available or to

complete the project and the timetable to be followed. The timetable

shall be the one proposed by the holder of the certificate of need

unless the Department specifies a different timetable in its decision

letter. The holder of the certificate shall submit such periodic reports

on his progress in meeting the timetable as may be required by the

Department. If no progress report is provided or, after reviewing the

progress, the Department determines that the holder of the certificate

is not meeting the timetable and the holder cannot demonstrate that it

is making good faith efforts to meet the timetable, the Department may
withdraw the certificate. If the Department determines that the holder

of the certificate is making a good faith effort to meet the timetable,

the Department may, at the request of the holder, extend the timetable

for a specified period.

(b) The Department may withdraw any certificate of need, if the

holder of the certificate fails to develop and operate the service in a

manner consistent with the representations made in the application or

with any condition or conditions the Department placed on the

certificate of need.

(c) The Department may immediately withdraw any certificate of

need if the holder of the certificate, before completion of the project or

operation of the facility, transfers ownership or control of the facility

facility, the project, or the certificate of need . Any transfer after that

time will be subject to the requirement that the service be provided

consistent with the representations made in the application and any

applicable conditions the Department placed on the certificate of need.

Transfers resulting from death or personal illness or other good cause,

as determined by the Department, shall not result in withdrawal if the

Department receives prior written notice of the transfer and finds good

cause. Transfers resulting from death shall not result in withdrawal."

Sec. 11. G.S. 131E-190 reads as rewritten:

"^I3IE-190. Enforcement and sanctions.

(a) Only those new institutional health services which are found by

the Department to be needed as provided in this Article and granted

certificates of need shall be offered or developed within the State.

(b) No formal commitments made for financing, construction, or

acquisition regarding the offering or development of a new institutional
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health service shall be made by any person unless a certificate of need

for such service or activities has been granted.

.(g)—Nothing in this Article shall be construed as terminating the

.Ei,

—

92-603,—Section—1122»—capital expenditure program or the

contract between the State of North Carolina and the United States

under that program.—The sanctions available under that program and

contract, with regard to the determination of whether the amounts

attributable to an applicable project or capital expenditure project

should—be included or excluded in—determining payments—to the

proponent under Titles V, XVIII, and XIX of the Social Security Act,

shall remain available to the State.

(d) If any person proceeds to offer or develop a new institutional

health service without having first obtained a certificate of need for

such services, the penalty for such violation of this Article and rules

hereunder may include the withholding of federal and State funds

under Titles V, XVIII, and XIX of the Social Security Act for

reimbursement of capital and operating expenses related to the

provision of the new institutional health service.

(e) The Department may revoke or suspend the license of any

person who proceeds to offer or develop a new institutional health

service without having first obtained a certificate of need for such

services.

(f) The Department may assess a civil penalty of not more than

twenty thousand dollars ($20,000) against any person who knowingly

offers or develops any new institutional health service within the

meaning of this Article without a certificate of need issued under this

Article and the rules pertaining thereto, or in violation of the terms or

conditions of such a certificate, whenever it determines a violation has

occurred and each time the service is provided in violation of this

provision. In determining the amount of the penalty the Department

shall consider the degree and extent of harm caused by the violation

and the cost of rectifying the damage. A person who is assessed a

penalty shall be notified of the penalty by registered or certified mail.

The notice shall state the reasons for the penalty. If a person fails to

pay a penalty, the Department shall refer the matter to the Attorney

General for collection. For the purpose of this subsection, the word
'person' shall not include an individual in his capacity as an officer,

director, or employee of a person as otherwise defined in this Article,

(g) No agency of the State or any of its political subdivisions may
appropriate or grant funds or financially assist in any way a person,

applicant, or facility which is or whose project is in violation of this

Article.

(h) If any person proceeds to offer or develop a new institutional

health service without having first obtained a certificate of need for
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such services, the Secretary of Human Resources or any person

aggrieved, as defined by G.S. 150B-2(6), may bring a civil action for

injunctive relief, temporary or permanent, against the person offering,

developing or operating any new institutional health service. The
action may be brought in the superior court of any county in which

the health service facility is located or in the superior court of Wake
County.

(1) If the Department determines that the recipient of a certificate of

need, or its successor, is operating a service which materially differs

from the representations made in its application for that certificate of

need, the Department may bring an action in Wake County Superior

Court or the superior court of any county in which the certificate of

need is to be utilized for injunctive relief, temporary or permanent,

requiring the recipient, or its successor, to materially comply with the

representations in its application. The Department may also bring an

action in Wake County Superior Court or the superior court of any

county in which the certificate of need is to be utilized to enforce the

provisions of this subsection and G.S. 131E-181(b) and the rules

adopted in accordance with this subsection and G.S. 13 IE- 181(b)."

Sec. 12. This act is effective upon ratification, and applies to

any person, trust or estate, partnership, corporation, the State, any

political subdivision of the State, and any other comparable entity that

undertakes or is undertaking to offer or develop new institutional

health services as defined in G.S. 131E-176(16), as amended by this

act, except that it shall not apply to any person, trust or estate,

partnership, corporation, the State, any political subdivision of the

State, or any other comparable entity who has lawfully entered into a

binding legal contract to develop and offer any service that was not a

new institutional health service requiring a certificate of need prior to

the ratification of this act. This act shall not affect litigation pending

on the date of ratification. The inventories required by Section 3 of

this act shall be completed by the Department of Human Resources

within 180 days of the date of ratification.

In the General Assembly read three times and ratified this the

18th day of March, 1993.

S.B. 97 CHAPTERS

AN ACT TO AMEND THE GENERAL STATUTES TO
AUTHORIZE THE GOVERNOR TO APPOINT A SPOUSE OF A
COMMERCIAL FISHERMAN TO SERVE ON THE MAWNE
FISHERIES COMMISSION IN THE PLACE OF THE
COMMERCIAL FISHERMAN.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 143B-289.5(a) reads as rewritten:

"(a) Members, Selection. -- The Marine Fisheries Commission
shall consist of 15 members appointed by the Governor. The
Governor shall select the members so that all the following interests

are represented:

(1) Four who shall at the time of appointment be actively

connected with and have experience in commercial fishing,

as demonstrated by deriving at least fifty percent (50%) of

earned income from taking and selling food resources living

in coastal fishing waters

;

waters. The spouse of a

commercial fisherman may be appointed under this

subdivision provided that either spouse meets the criteria set

forth herein;

(2) Four who shall at the time of appointment be actively

connected with and have experience in sport fishing;

(3) Three who shall at the time of appointment have special

training and expertise in marine or estuarine sciences or the

environment affecting the marine and estuarine resources;

(4) Two who shall at the time of appointment be actively

connected with and have experience in seafood processing
and distribution as demonstrated by deriving at least fifty

percent (50%) of earned income from activities involving

processing and distributing seafood;

(5) Two at large who shall at the time of appointment have
knowledge of and experience related to the subjects and
persons regulated by the Commission.

In making appointments to and filling vacancies upon the

Commission, the Governor shall give due consideration to securing
appropriate representation of women and minorities."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of March, 1993.

H.B. 58 CHAPTER 9

AN ACT TO REMOVE THE STATE AUDITOR FROM THE
BOARD OF TRUSTEES OF THE NORTH CAROLINA
FIREMEN'S AND RESCUE SQUAD WORKERS' PENSION
FUND.

The General Assembly of North Carolina enacts:

Section 1. G.S. 58-86-5 reads as rewritten:
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" § 55-86-5. Creation and membership of board of trustees;

compensation.

There is created a board to be known as the 'Board of Trustees of

the North Carolina Firemen's and Rescue Squad Woricers' Pension

Fund', hereinafter known as 'the board'.

The board shall consist of seven six members: "
.,,

(1) The State Treasurer, who shall act as chairman.

(2) The State Insurance Commissioner.

-(3) The State Auditor.

(4) Four members to be appointed by the Governor; one a paid

fireman, one a volunteer fireman, one volunteer rescue

squad worker, and one representing the public at large, for

terms of four years each. These members may succeed

themselves.

The members presently serving on the 'Board of Trustees of the

Firemen's Pension Fund' shall continue to serve until the expiration

of their terms. No member of the board shall receive any salary,

compensation or expenses other than that provided in G.S. 138-6 for

each day's attendance at duly and regularly called and held meetings

of the board of trustees."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of March, 1993.

SB. 335 CHAPTER 10

AN ACT TO EXEMPT RICHMOND COUNTY FROM SEEKING
FIVE PROSPECTIVE BUYERS BEFORE IT TRANSFERS
RICHMOND MEMORIAL HOSPITAL TO RICHMOND
MEMORIAL HOSPITAL, A NONPROFIT CORPORATION.

The General Assembly of North Carolina enacts:

Section 1. The provisions of G.S. 131E-13(d)(2) does not

apply to the conveyance by Richmond County to Richmond Memorial

Hospital, a North Carolina nonprofit corporation, of that property

described in Book 303 at Page 546 and Book 308 at Page 100,

Richmond County Registry.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

29th day of March, 1993.
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H.B. 157 CHAPTER 11

AN ACT TO EXEMPT COLUMBUS COUNTY FROM CERTAIN
STATUTORY REQUIREMENTS IN THE BUILDING OF A
NEW SOCIAL SERVICES FACILITY.

Whereas, Columbus County has been informed by the

Department of Human Resources that overcrowded conditions at its

social services facility have placed it out of compliance with State

standards for office space and facilities, and that failure to correct the

deficiencies could result in the withholding of federal and State

administrative funds; and
Whereas, the Columbus County Board of Commissioners is

cooperating with the Department of Human Resources to bring the
county into compliance with State standards by planning the
construction of a new social services facility using the "design and
build" concept; and

Whereas, the Columbus County Board of Commissioners has
been informed that the concept of "design and build" may conflict

with some provisions of Article 8 of Chapter 143 of the General
Statutes concerning the letting of public contracts; and

Whereas, Chapter 8 of the 1989 Session Laws exempted the State

of North Carolina from certain provisions of Article 8 of Chapter 143
of the General Statutes in order to expedite construction in response to

similar overcrowding emergencies; and
Whereas, the Columbus County Board of Commissioners has

requested the reenactment of an expired act. Chapter 393 of the 1991
Session Laws, exempting Columbus County from meeting certain
requirements of Article 8 of Chapter 143 of the General Statutes; and

Whereas, the Columbus County Board of Commissioners has
stated that it will endeavor to comply with the spirit of Article 8 of
Chapter 143 of the General Statutes by providing local contractors and
minority contractors with an opportunity to bid on portions of the
construction projects; Now, therefore.

The General Assembly of North Carolina enacts:

Sec. 1. The County of Columbus may contract for the design
and construction of a county social services facility to remedy
overcrowding at its current facility without being subject to the
requirements of G.S. 143-128, 143-129, 143-131, and 143-132.

Sec. 2. This act is effective upon ratification and expires on
July 1, 1995.

In the General Assembly read three times and ratified this the
31st day of March, 1993.
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H.B. 81 CHAPTER 12

AN ACT TO UPDATE THE REFERENCE TO THE INTERNAL
REVENUE CODE USED TO DETERMINE CERTAIN TAXABLE
INCOME AND TAX EXEMPTIONS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-228. 90(b)(1) reads as rewritten:

"(1) Code. — The Internal Revenue Code as enacted as of

January 1, 1992, 1993, including any provisions enacted as

of that date which become effective either before or after

that date.
"

Sec. 2. G.S. 105-2.1 reads as rewritten:

" § 105-2.1 . Internal Revenue Code definition.

As used in this Article, the term 'Code' means the Internal Revenue

Code as enacted as of January 1, 1992. and includes any provisions

enacted as of that date which become effective either before or after

that date , has the same meaning as in G.S. 105-228.90. "

Sec. 3. G.S. 105-33.1(1) reads as rewritten:

"(1) Code. — The Internal Revenue Code as enacted as of

January 1, 1992, including any provisions enacted as of

that date which become effective either before or after that

4at&. Defined in G.S. 105-228.90. "

Sec. 4. G.S. 105-1 14(b)(1) reads as rewritten:

"(1) The term 'Code' means the Internal Revenue Code as

enacted as of January 1, 1992, and includes any provi s ions

enacted as of that date which become effective either before

or after that date, has the same meaning as in G.S. 105-

228.90. "

Sec. 5. G.S. 105-130.2(1) reads as rewritten:

"(1) Code. — The Internal Revenue Code as enacted as of

January 1, 1992, including any provisions enacted as of

that date which become effective either before or after that

4ate. Defined in G.S. 105-228.90. "

Sec. 6. G.S. 105-131(b)(l) reads as rewritten:

"(1) 'Code' means the Internal Revenue Code as enacted as of

January 1, 1992, and includes any provisions enacted as of

that date which become effective either before or after that

date, has the same meaning as in G.S. 105-228.90. "

Sec. 7. G.S. 105-134.1(1) reads as rewritten:

"(1) Code. — The Internal Revenue Code as enacted as of

January 1, 1992, including any provisions enacted as of

that date which become effective either before or after that

4ate. Defined in G.S. 105-228.90. "
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Sec. 8. G.S. 105-134. 6(c)(4) reads as rewritten:

"(4) The amount by which the taxpayer's standard deduction has

been increased for inflation under section 63(c)(4) of the

Code and the amount by which the taxpayer's personal

exemptions have been increased for inflation under section

151(d)(4) 151(d)(4)(A) of the Code. For the purpose of

this subdivision, if the taxpayer's personal exemptions have

been reduced by the applicable percentage under section

151(d)(3) of the Code, the amount by which the personal

exemptions have been increased for inflation is also

reduced by the applicable percentage.
"

Sec. 9. G.S. 105-163.1(1) reads as rewritten:

"(1) Code. — The Internal Revenue Code as enacted as of

January 1, 1992^ including any provisions enacted as of

that date which become effective either before or after that

4at^ Defined in G.S. 105-228.90. "

Sec. 10. G.S. 105-163.38(1) reads as rewritten:

"(1) Code. — The Internal Revenue Code as enacted as of

January 1

,

—1992, including any provi sions enacted as of

that date which become effective either before or after that

4at^ Defined in G.S. 105-228.90. "

Sec. 11. G.S. 105-212(f) reads as rewritten:

"(f) As used in this section, the term 'Code' mean s the Internal

Revenue Code as enacted as of January 1, 1992, and includes any

provi sions enacted as of that date which become effective either before

or after that date, has the same meaning as in G.S. 105-228.90.
"

Sec. 12. This act is effective for taxable years beginning on or

after January 1, 1993.

In the General Assembly read three times and ratified this the 1st

day of April, 1993.

H.B. 87 CHAPTER 13

AN ACT TO PROVIDE FOR LIMITED LEAVE WITH PAY FOR
STATE EMPLOYEES WHO ARE CERTIFIED DISASTER
VOLUNTEERS.

The General Assembly of North Carolina enacts:

Section 1. Chapter 166A of the General Statutes is amended by
adding a new Article to read:

"ARTICLE 3.

"§ 166A-30. Short title.

This act may be cited as the Disaster Service Volunteer Leave Act.

"§ 166A-31. Definitioiis.
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As used in this Article:

(a) 'State agency' means and includes all departments, institutions,

commissions, committees, boards, divisions, bureaus, officers, and

officials of the State, including those within the legislative and judicial

branches of State government.

(b) 'Disaster' means a disaster designated at Level III or higher in

the American National Red Cross Regulations and Procedures.

(c) 'Certified disaster service volunteer' means a person who has

completed the necessary training for and been certified as a disaster

service specialist by the American National Red Cross.
" § 166A-32, Disaster service volunteer leave.

An employee of a State agency who is a certified disaster service

volunteer of the American Red Cross may be granted leave from his

work with pay for a time not to exceed 15 work days in any 12-month

period to participate in specialized disaster relief services for the

American Red Cross. To be granted leave, the request for the

services of that employee must come from the American Red Cross.

The decision to grant the employee leave rests in the sole discretion of

the employing State agency based on the work needs of that agency.

Employees granted leave pursuant to this Article shall not lose

seniority, pay, vacation time, sick time, or earned overtime

accumulation. The State agency shall compensate an employee
granted leave under this Article at the regular rate of pay for those

regular work hours during which the employee is absent from his

work. Leave under this act shall be granted only for services related

to a disaster occurring within the State of North Carolina.

The State of North Carolina shall not be liable for workers

compensation claims arising from accident or injury while the State

employee is on assignment as a certified disaster service volunteer for

the American Red Cross. Duties performed while on disaster leave

shall not be considered to be a work assignment by a state agency.

The employee is granted leave based on the need for the expertise in

his or her certified area. Job functions although similar or related are

performed on behalf of and for the benefit of the American Red
Cross."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of April, 1993.

H.B. 180 CHAPTER 14

AN ACT TO PROVIDE THAT THE MEMBERS OF THE WILKES
COUNTY BOARD OF EDUCATION SHALL TAKE OFFICE AT
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THEIR FIRST MEETING IN JUNE OF THE YEAR OF THEIR
ELECTION.

The General Assembly of North Carolina enacts:

Section 1. Section 2 of Chapter 761, Session Laws of 1975, is

amended by adding a new section to read:
"
(d) Beginning with members elected in 1998, members shall take

office at the first regular meeting of the board in June following their

election. Members elected in 1994 and 1996 shall serve for terms to

begin on the first Monday in December of those years, and their

terms expire at the time of the first regular meeting of the board in

June of 1998 and 2000 respectively.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of April, 1993.

H.B. 426 CHAPTER 15

AN ACT TO CORRECT TWO ERRORS IN THE PLAN FOR
MERGER OF THE PUBLIC SCHOOL SYSTEMS IN

ROCKINGHAM COUNTY INTO ONE SYSTEM.

The General Assembly of North Carolina enacts:

Section 1. Exhibit B of the PLAN FOR MERGER OF THE
PUBLIC SCHOOL SYSTEMS IN ROCKINGHAM COUNTY INTO
ONE SYSTEM, as approved by the State Board of Education on July

2, 1992, under G.S. 115C-67, reads as rewritten:

"The boundaries of the electoral districts are as listed below. The

names and boundaries of precincts (voting tabulation districts), tracts,

block groups, and blocks, specified in this section, are as they were

legally defined and recognized in the 1990 U.S. Census. Boundaries

are as shown on the IVTD Version of the United States Bureau of the

Census 1990 TIGER Files.

District 1: Rockingham County: Reidsville #1 *: Tract 0401: Block

Group 7: Block 701, Block 721, Block 722A; Tract 0412: Block

Group 4, Block Group 5: Block 501, Block 502, Block 503, Block

504, Block 505, Block 506, Block 507, Block 508, Block 519, Block

522, Block 528, Block 529; Block Group 6: Block 601; Reidsville §2

*: Tract 0412: Block Group 5: Block 520, Block 521; Tract 0413:

Block Group 1: Block 105A, Block 107A, Block 108A, Block 109A,

Block 110, Block 111, Block 112, Block 113, Block 114, Block 115;

Block Group 4: Block 401, Block 402, Block 403. Block 404, Block

405, Block 406, Block 407, Block 408, Block 410, Block 412, Block

413; Tract 0414: Block Group 3: Block 301C, Block 302, Block
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312B, Block 313B; Reidsville #3 *, Reidsville #4 *: Tract 0412:

Block Group 2, Block Group 3, Block Group 6: Block 602, Block

603, Block 604, Block 605, Block 606, Block 607, Block 608, Block

609, Block 610, Block 611, Block 612, Block 613, Block 614, Block

615, Block 621, Block 622; Block Group 7: Block 716, Block 717,

Block 718, Block 719, Block 720, Block 721, Block 722, Block 723,

Block 724, Block 725; Reidsville #5 *: Tract 0414: Block Group 1:

Block 130, Block 131, Block 132, Block 133; Block Group 2: Block

202A, Block 203A, Block 204, Block 205, Block 206; Tract 0415:

Block Group 1: Block 101, Block 102, Block 103, Block 106; Block

Group 2: Block 220; Block Group 3: Block 315, Block 316; Ruffin *:

Tract 0401: Block Group 6: Block 654, Block 655; Block Group 7:

Block 722B, Block 724; Tract 0413: Block Group 1: Block 101,

Block 102A, Block 103, Block 104A, Block 105B, Block 106, Block

118A, Block 119A, Block 120A.

District 2: Rockingham County: Reidsville #2 *: Tract 0412: Block

Group 7: Block 735, Block 736; Tract 0413: Block Group 1: Block

116A, Block 117A; Block Group 4: Block 409, Block 411, Block

414, Block 415, Block 416, Block 417, Block 418, Block 419; Tract

0414: Block Group 1: Block 101, Block 102, Block 103, Block 104,

Block 105, Block 113, Block 114, Block 115. Block n6, Block 117,

Block 118, Block 119; Block Group 2: Block 201B, Block 214; Block

Group 3: Block 301A, Block 303, Block 304, Block 305, Block 306,

Block 307, Block 308, Block 309. Block 310, Block 311, Block

312A, Block 313A, Block 314B. Block 315B; Reidsville M *: Tract

0411: Block Group 5: Block 510A, Block 513, Block 514A, Block

515A, Block 517, Block 518; Tract 0412: Block Group 1: Block 101,

Block 102, Block 103, Block 104, Block 105, Block 106, Block 107,

Block 108A, Block 108B, Block 109, Block 110, Block 111, Block

112, Block 113, Block 114, Block 115A, Block 116, Block 117,

Block 118, Block 119A, Block 119B, Block 120A, Block 120B, Block

121, Block 122, Block 123, Block 124, Block 125, Block 126A,

Block 126B, Block 127A, Block 127B, Block 128A, Block 128B,

Block 129A, Block 129B, Block 130; Block Group 7: Block 726,

Block 727, Block 728, Block 729. Block 730; Tract 0416: Block

Group 1: Block 118A, Block 118B; Reidsville #5 *: Tract 0414:

Block Group 1: Block 134, Block 135, Block 136; Block Group 2:

Block 201A; Block Group 3: Block 301B, Block 314A, Block 315A;
Tract 0415: Block Group 1: Block 104, Block 105, Block 107, Block

108, Block 109, Block 110, Block 111, Block 112, Block 113, Block

114; Block Group 2: Block 218, Block 219; Block Group 3: Block

308, Block 309, Block 310, Block 311, Block 312, Block 313, Block

314, Block 317, Block 318; Block Group 4: Block 401, Block 402,

Block 403, Block 404, Block 405, Block 406, Block 407, Block 408,
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Block 418; Block Group 5: Block 501A, Block 501B, Block 501C,
Block 502A, Block 502B, Block 503A, Block 503B, Block 504A,
Block 504B; Reidsville #6 *, Williamsburg *.

District 3: Rockingham County: Shiloh *: Tract 0406: Block Group
5: Block 507, Block 508A; Block Group 6: Block 601A, Block 602,
Block 603, Block 604A; Hogans *: Tract 0410: Block Group 5:

Block 525, Block 526, Block 527, Block 528, Block 529; Block
Group 6: Block 614; New Bethel *, Ironworks *, Wentworth *: Tract
0410: Block Group 3: Block 301, Block 306; Block Group 4: Block
401, Block 402, Block 403, Block 404, Block 405, Block 406, Block
407, Block 408, Block 409, Block 410, Block 411, Block 416B,
Block 417B, Block 418B; Tract 0411: Block Group 3: Block 307,
Block 308, Block 309, Block 310, Block 311, Block 312, Block 313,
Block 314, Block 315, Block 316, Block 317; Block Group 4: Block
416, Block 417, Block 418, Block 419, Block 420, Block 421, Block
422, Block 423, Block 424, except that the area of Water Block 399
east of State Highway 1533 is not in the district ; Block Group 5:

Block 503, Block 504, Block 505, Block 506, Block 507, Block 508,
Block 511; Tract 0416: Block Group 1: Block lOlB, Block 102,
Block 103, Block 104B, Block 105B, Block 106B, Block 107, Block
108, Block 109, Block 110, Block 111, Block 112, Block 113, Block
114, Block 115, Block 116, Block 117. Block 118C, Block 1 19B,
Block 121B, Block 122B; Block Group 2: Block 210B, Block 215C.

District 4: Rockingham County: Reidsville #1 *: Tract 0401: Block
Group 5: Block 521; Block Group 6: Block 619A, Block 629A, Block
645A, Block 646, Block 647, Block 648. Block 649, Block 650,
Block 651, Block 652A; Block Group 7: Block 702, Block 703, Block
704, Block 705, Block 706, Block 707, Block 708, Block 709, Block
710, Block 711, Block 712, Block 713, Block 714, Block 715, Block
716, Block 717, Block 718, Block 719, Block 720, Block 723A;
Reidsville #4 *: Tract 0411: Block Group 6: Block 602A, Block
617A, Block 618A, Block 619A, Block 620A, Block 621, Block 622,
Block 623A, Block 623B, Block 624A; Mayfield *, Oregon Hill *,

Ruffin *: Tract 0401: Block Group 3: Block 307, Block 308, Block
309, Block 310, Block 311, Block 316, Block 317, Block 318, Block
319, Block 320, Block 321, Block 322, Block 323, Block 324, Block
325, Block 326, Block 327, Block 328, Block 329, Block 330, Block
331, Block 332, Block 333, Block 334, Block 335, Block 336, Block
337, Block 338, Block 339, Block 340, Block 341; Block Group 6:

Block 601, Block 602, Block 603, Block 604, Block 605, Block 606,
Block 607, Block 608, Block 609, Block 610, Block 611, Block 612,
Block 613, Block 614, Block 615, Block 616, Block 617, Block 618,
Block 619B, Block 619C, Block 620, Block 621, Block 622, Block
623, Block 624, Block 625, Block 626, Block 627, Block 628, Block
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629B, Block 630, Block 631, Block 632, Block 633, Block 634,

Block 635, Block 636, Block 637, Block 638, Block 639, Block 640,

Block 645B, Block 652B, Block 653, Block 656, Block 657, Block

658; Block Group 7: Block 723B; Bethlehem *: Tract 0401: Block

Group 1: Block 103B, Block 104B, Block 105B; Tract 0411: Block

Group 1: Block 101, Block 102, Block 103, Block 104, Block 105,

Block 106, Block 107, Block 108, Block 109, Block 110, Block 111,

Block 112, Block 113, Block 114, Block 115B, Block 116C, Block

117, Block 118, Block 119, Block 120, Block 121, Block 122, Block

123, Block 124, Block 125, Block 126, Block 127, Block 128, Block

129, Block 130, Block 131, Block 132, Block 133B, Block 134B,

Block 135, Block 136, Block 137, Block 138B, Block 139B, Block

140, Block 141; Block Group 2: Block 208, Block 209, Block 210,

Block 211, Block 212, Block 213, Block 214, Block 215, Block 218,

Block 219, Block 220; Block Group 4: Block 401, Block 402, Block

403, Block 404, Block 405, Block 406, Block 425, Block 426, Block

427, Block 428, Block 429, Block 430; Wentworth *: Tract 0401:

Block Group 5: Block 503C, Block 504, Block 505, Block 506C;
Tract 0411: Block Group 2: Block 221; Block Group 4: Block 407,

Block 408, Block 409, Block 410, Block 411, Block 412, Block 413,

Block 414, Block 415; Block Group 5: Block 501, Block 502, Block

509, Block 510B, Block 512, Block 514B, Block 515B, Block 516;

Block Group 6: Block 601, Block 602B, Block 603, Block 604, Block

605, Block 606, Block 607, Block 608, Block 609, Block 610, Block

611, Block 612, Block 613, Block 614, Block 615, Block 616, Block

617B, Block 618B, Block 619B, Block 620B, Block 620C, Block

623C, Block 623D, Block 624B. Block 625, Block 626; Tract 0412:

Block Group 1: Block 115B.

District 5: Rockingham County: Central Area *, Draper #1 *,

Draper #2 *, Spray #1 *, Bethlehem *: Tract 0411: Block Group 2:

Block 201, Block 202, Block 203, Block 204, Block 205, Block 206,

Block 207, Block 216, Block 217.

District 6: Rockingham County: Leaksville #1 *, Leaksville §2 *,

Leaksville #3 *: Tract 0404: Block Group 3: Block 323, Block 324,

Block 329, Block 330, Block 331, Block 332, Block 333, Block 334,

Block 335, Block 336, Block 337, Block 338; Block Group 4: Block

403, Block 404, Block 405, Block 406, Block 407, Block 408, Block

409, Block 410, Block 411, Block 412, Block 413, Block 414, Block

415, Block 416, Block 417, Block 420; Block Group 5: Block 501,

Block 502, Block 503, Block 504, Block 505, Block 506, Block 507,

Block 508, Block 509, Block 510, Block 511, Block 512, Block 513,

Block 514, Block 515, Block 516, Block 517. Block 518, Block 519,

Block 520, Block 521, Block 522, Block 527, Block 528, Block 529,

Block 530, Block 534, Block 535, Block 536, Block 537, Block 538,
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Block 539, Block 540A, Block 540B, Block 541, Block 542, Block

543, Block 544, Block 545, Block 546, Block 547, Block 548, Block

549, Block 550, Block 552; Tract 0405: Block Group 1: Block 101 A,
Block lOlB, Block 102, Block 103. Block 104, Block 105, Block

106, Block 107, Block 108, Block 109, Block 110, Block 111, Block

112, Block 113, Block 114, Block 115, Block 116; Block Group 2:

Block 201, Block 202, Block 203, Block 204, Block 205, Block 206,

Block 207, Block 208, Block 209, Block 210, Block 211, Block 212,

Block 213, Block 214, Block 215, Block 216, Block 217; Block

Group 6: Block 601, Block 610, Block 611, Block 612, Block 613,

Block 614, Block 616, Block 617, Block 618, Block 619, Block 620,

Block 621, Block 622, Block 623, Block 624, Block 625, Block 626,
Block 627; Wentworth *: Tract 0411: Block Group 3: Block 301,

Block 302, Block 303, Block 304, Block 305, Block 306, and the

area of Water Block 399 east of State Highway 1533 is in the district .

District 7: Rockingham Coun^y: Huntsville *: Tract 4 10: Block
Group 1 : Block 101, Block 102/ Block 103, Block 104 , Block 105,

Block 106, Block 107, Block 108, Block 109, Block 110, Block 112,

Block 113, Block 11 4 , Block 115, Block 116, Block 117, Block 118,

Block 119, Block 120, Block 121, Block 122, Block 123. Block 124
,

Block 125, Block 126, Block 127, Block 128, Block 129, Block 130,

Block 131, Block 132, Block 133, Block 134 , Block 135, Block 136,

Block 137; Block Group 2; Block 207, Block 208, Block 209, Block
210, Block 211, Block 212, Block 213. Block 21 4 , Block 215. Block
216, Block 217, Block 218, Block 219, Block 220, Block 221. Block
222; Block Group 5: Block 523. Block 524 ; Block Group 6: Block
601. Block 602, Block 603, Block 604 . Block 605, Block 606, Block
607, Block 608, Block 609. Block 610. Block 611. Block 612. Block
613, Block 615, Block 616. Block 617. Block 618. Block 619, Block
620, Block 621, Block 622, Block 623. Block 624 , Block 625, Block
626, Block 627, Block 628, Block 629. Block 630, Block 631, Block
632; Block Group 7; Madison ,^1 *, Madison U2 *, Mayodan *.

District 8: Rockjngham Count}^: Huntsville *: Tract 4 10: Block
Group 1: Block 111; Block Group 2: Block 201, Block 202, Block
203, Block 204 , Block 205, Block 206; Leaksville #3 *: Tract 0^05:
Block Group 6: Block 602, Block 603. Block 604 , Block 605, Block
606, Block 607, Block 608, Block 609, Block 615, Block 628, Block
629, Block 630; Tract 406: Block Group 1: Block 101, Block 102A,
Block 1 43A, Block 144A, Block 16QA; Martins *, Dan Valley *,

Shiloh *: Tract 406: Block Group 2: Block 205A, Block 206, Block
2Q7A, Block 207B, Block 208, Block 209. Block 210, Block 211;
Block Group 5: Block 502, Block 503A, Block 503B, Block 504A,
Block 504B, Block 505A, Block 505B. Block 506A. Block 506B.
Block 5Q8B, Block 509, Block 510, Block 513; Block Group 6: Block
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601B, Block 6Q1C, Block 604B, Block 605, Block 606, Block 612,

Block 613, Block 61 4 , Block 615, Block 616, Block 617, Block 618,

Block 619, Block 620, Block 621, Block 622, Block 623; Stoneviile

*, Hogans *: Tract 4 10: Block Group 3: Block 303, Block 304 ,

Block 307, Block 308, Block 309, Block 310, Block 311, Block 312,

Block 313, Block 31 4 , Block 315, Block 316, Block 317, Block 318,

Block 319, Block 321, Block 322, Block 323, Block 324 , Block 325,

Block 326, Block 327; Block Group 5: Block 502, Block 503, Block

519, Block 520, Block 521, Block 522; Price *, Wennvorth *: Tract

4 10: Block Group 3: Block 302, Block 305.

District 7: Rockingham County: Huntsville *, Madison i^2 *, Dan
Valley *, Stoneviile *, Hogans *: Tract 0410: Block Group 3: Block

303, Block 304, Block 307, Block 308, Block 309, Block 310, Block

311, Block 312, Block 313, Block 314, Block 315, Block 316, Block

317, Block 318, Block 319, Block 321. Block 322, Block 323, Block

324, Block 325, Block 326, Block 327; Block Group 5: Block 502,

Block 503, Block 519, Block 520, Block 521, Block 522; Wentworth
*: Tract 0410: Block Group 3: Block 302, Block 305.

District 8: Rockingham County: Leaksville §3 *: Tract 0405: Block

Group 6: Block 602, Block 603, Block 604, Block 605, Block 606,

Block 607, Block 608, Block 609, Block 615, Block 628, Block 629,

Block 630; Tract 0406: Block Group 1: Block 101, Block I02A,

Block 143A, Block 144A, Block 160A; Madison #1 *, Martins *,

Mayodan *, Shiloh *: Tract 0406: Block Group 2: Block 2Q5A, Block

206, Block 207A, Block 2Q7B, Block 208, Block 209, Block 210,

Block 211; Block Group 5: Block 502, Block 503A, Block 503B,
Block 504A, Block 504B, Block 505A, Block 505B, Block 506A,
Block 506B, Block 508B, Block 509, Block 510, Block 513; Block

Group 6: Block 601B, Block 601C, Block 604B, Block 605, Block

606, Block 612, Block 613, Block 614, Block 615, Block 616, Block

617, Block 618, Block 619, Block 620, Block 621, Block 622, Block

623; Price *. "

Sec. 2. (a) Notwithstanding G.S. 163-279(a)(4) and Section

IV.B. of the PLAN FOR MERGER OF THE PUBLIC SCHOOL
SYSTEMS IN ROCKINGHAM COUNTY INTO ONE SYSTEM, as

approved by the State Board of Education on July 2, 1992, under G.S.

115C-67, the election of the Rockingham County Consolidated Board
of Education shall take place on the Tuesday after the first Monday in

November of each year that the PLAN FOR MERGER OF THE
PUBLIC SCHOOL SYSTEMS IN ROCKINGHAM COUNTY INTO
ONE SYSTEM calls for an election to take place, and the runoff

election, if required, shall be on the fourth Tuesday thereafter.

(b) Notwithstanding Section IV.D. of the PLAN FOR MERGER
OF THE PUBLIC SCHOOL SYSTEMS IN ROCKINGHAM
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COUNTY INTO ONE SYSTEM, as approved by the State Board of
Education on July 2, 1992, under G.S. 115C-67, in any year where a
runoff election is required for the Rockingham County Consolidated
Board of Education and the date of the runoff is after the first Monday
in December, all the newly elected board members shall take office on
the second Tuesday in December following their election.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th
day of April, 1993.

H.B. 94 CHAPTER 16

AN ACT TO ABOLISH THE NORTH CAROLINA ENERGY
DEVELOPMENT AUTHORITY.

The General Assembly of North Carolina enacts:

Section 1. Chapter 159F of the General Statutes is repealed.
Sec. 2. Upon the effective date of this act, the Secretary of

Administration shall deliver all records and any remaining assets of
the North Carolina Energy Development Authority to the Director of
the Energy Division of the Department of Commerce.

Sec. 3. This act becomes effective July 1, 1993.
In the General Assembly read three times and ratified this the

12th day of April, 1993.

H.B. 406 CHAPTER 17

AN ACT TO AUTHORIZE THE ESTABLISHMENT OF AN ABC
STORE IN THE TOWN OF NAVASSA.

The General Assembly of North Carolina enacts:

Section 1. Notwithstanding the provisions of Chapter 372 of
the 1991 Session Laws, as amended by Chapter 776 of the 1991
Session Laws, the local ABC board for the Town of Navassa may
operate an ABC store.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the
12th day of April, 1993.

SB. 99 CHAPTER 18

AN ACT TO TRANSFER AUTHORITY FROM THE WILDLIFE
RESOURCES COMMISSION TO THE DEPARTMENT OF
AGRICULTURE TO REGULATE THE PRODUCTION AND
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SALE OF COMMERCIALLY RAISED FRESHWATER FISH
AND FRESHWATER CRUSTACEAN SPECIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 106-758 reads as rewritten:

"§ 106-758. Definitions.

In addition to the definitions in G.S. 113-129, the following

definitions shall apply as As used in this Article,

(1) 'Aquaculture' means the propagation and rearing of aquatic

species in controlled or selected environments, including,

but not limited to, ocean ranching;

(2) 'Aquaculture facility' means any land, structure or other

appurtenance that is used for aquaculture, including, but not

limited to, any laboratory, hatchery, rearing pond, raceway,

pen, incubator, or other equipment used in aquaculture;

(3) 'Aquatic species' means any species of finfish, mollusk,

crustacean, or other aquatic invertebrate, amphibian, reptile,

or aquatic plant, and including, but not limited to, 'fish' and

'fishes' as defined in G.S. 113~129(f); 113-129(7);

(4) 'Commissioner' means the Commissioner of Agriculture;

(5) 'Department' means the North Carolina Department of

Agriculture."

Sec. 2. Article 63 of Chapter 106 is amended by adding the

following new sections to read:
"
§ 106-761. Aquaculture facility registration and licensing.

(a) Authority. The North Carolina Department of Agriculture shall

regulate the production and sale of commercially raised freshwater fish

and freshwater crustacean species. The Board of Agriculture shall

promulgate rules for the registration of facilities for the production and

sale of freshwater aquaculturally raised species. The Board may
prescribe standards under which commercially reared fish may be

transported, possessed, bought, and sold. The Department of

Agriculture and Board of Agriculture authority shall be limited to

commercially reared fish and shall not include authority over the wild

fishery resource which is managed under the authority of the North

Carolina Wildlife Resources Commission. The authority granted

herein to regulate facilities licensed pursuant to this section does not

authorize the Department of Agriculture or the Board of Agriculture to

promulgate rules that (i) are inconsistent with rules adopted by any

other State agency; or (ii) exempt such facilities from the rules

adopted by any other State agency.

(b) Species subject to this section. The following species are

exempt from special restrictions on introduction of exotic species

promulgated by the Wildlife Resources Commission except to prevent
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disease. All other species are prohibited from propagation and
production unless the applicant for the permit first obtains written

permission from the Wildlife Resources Commission.
(1) Bluegill Lepomis macrochirus

(2) Redear Sunfish Lepomis microiophus

(3) Redbreast Sunfish Lepomis auritus

(4) Green Sunfish Lepomis cyanellus

(5) Any hybrids using above species ot tne genus Lepomis
(6) Black Crappie Pomoxis nigromaculaFus

(7) White Crappie Fomoxis annularis

(8) Largemouth Bass Micropterus salmoides (northern

strain)

(9) Smallmouth Bass Micropterus dolomieui
(10) White Catfish ictalurus catus

(11) Channel Catfish ictalurus plmctatus

(12) Golden Shiner JNotemigonus crysoleucas

(13) Fathead Minnow Fimephales promelas
(14) Goldfish Larassius auratus

(15) Rainbow Trout Uncorliyncnus myklss
(16) Brown Trout baimo trutta

(17) Brook Trout balvelinusTontinalis

(18) Common Carp Uypnnus carpio

(19) Crayfish Frocambarus~species
(c) Hybrid striped bass. The hybrid striped bass shall be subject to

rules adopted by the Board of Agriculture in all river basins of the
State except for the Neuse, Roanoke, and Tar/Pamlico River basins.
In these basins production, propagation, and holding facilities shall

comply with additional escapement prevention measures as prescribed
by the Wildlife Resources Commission.

(d) Aquaculture Propagation and Production Facility License. The
Board of Agriculture may, by rule, authorize and license the operation
of fish hatcheries and production facilities for species of fish listed in

subsection (b) of this section. The Board may prescribe standards of
operation, qualifications of operators, and the conditions under which
fish may be commercially reared, transported, possessed, bought, and
sold. Aquaculture Propagation and Production Licenses issued by the
North Carolina Department of Agriculture shall be valid for a period
of five years

.

(e) Commercial Catchout Facility License.

11) Commercial catchout facilities must be stocked exclusively
with hatchery reared fish obtained from hatcheries approved
by the Department of Agriculture to prevent the introduction
of diseases. The Board of Agriculture may, by rule,
prescribe standards of operation and conditions under which
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fish from such ponds may be taken, transported, possessed,

bought, and sold.

(2) The Commercial Catchout Facility License shall be valid for

a period of five years. A pond owner or operator licensed

under this subsection shall be authorized to sell fish taken by

fishermen from the pond to such fishermen. Fish sold at

such facilities shall be limited to those fish covered under

this section.

(3) The holder of the Catchout Facility License shall provide

receipts to the purchasers of fish. The receipt shall describe

the species, number, total weight, and the location of the

catchout facility.

(4) No fish taken from a commercial catchout facility may be

resold by the purchasing angler for any purpose.

(5) No fishing, special trout, or other license shall be required

of anglers fishing in licensed commercial catchout facilities.

(f) Holding Pond/Tank Permit. All facilities holding live food or

bait species for sale must obtain a Holding Pond/Tank Permit.

Permits shall be valid for a period of two years and shall only

authorize possession offish specified in this section. All fish held live

for sale shall be kept in accordance with rules promulgated by the

Board of Agriculture. Possession of an Aquacuhure Propagation and

Production Facility or Commercial Catchout Facility License shall

serve in lieu of a Holding Pond/Tank Permit for possession both on

and off their facilities premises. No permit shall be required for

holding lobsters for sale.

(g) Possession of species other than those listed in subsection (b)

of this section or as authorized in writing by the Wildlife Resources

Commission shall be a violation which shall result in the revocation of

the Aquaculture Propagation and Production Facility or Commercial
Catchout Facility License until such time that proper authorization is

received from the Wildlife Resources Commission or the unauthorized

species is removed from the facility. In the event of possession of

unauthorized fish species, the Wildlife Resources Commission may
take further regulatory action. The Department of Agriculture and the

Wildlife Resources Commission shall have authority to enter the

premises of such facilities to inspect for the possession of a species

other than those authorized in subsection (b) of this section or

authorized by written permission of the Wildlife Resources

Commission.

(h) Nothing in this act shall apply to the aquarium or ornamental

trade in fish. The Wildlife Resources Commission may by rule

identify species for which possession in the State is prohibited.

"§ 106-762. Fish disease management.
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(a) The North Carolina Department of Agriculture shall, with the

assistance of the Wildlife Resources Commission, develop and
implement a fish disease management plan to prevent the introduction

of fish diseases through aquacuhure facilities subject to the provisions

and duly adopted rules of this section into the State.

(b) Release of fish. It shall be unlawful to willfully release

domestically raised fish into the waters of the State, other than in

private ponds as defined by G.S. 113-129, without written permission
of the Wildlife Resources Commission, or the Division of Marine
Fisheries of the Department of Environment, Health, and Natural
Resources.
" § 106-763. Fish passage and residual stream flow.

(a) Natural watercourses as designated by law or regulation shall

not be blocked with a stand, dam, weir, hedge, or other water
diversion structure to supply an aquacuhure facility that in any way
prevents or fails to maintain the free passage of anadromous or
indigenous fish.

(b) Residual flow in a natural watercourse below the point of water
withdrawal supplying an aquacuhure operation shall be sufficient to

prevent destruction or serious diminution of downstream fishery
habitat and shall be consistent with rules adopted by the
Environmental Management Commission.
"§ 106-764. Violaiion.

A person who violates this act or a rule of the Board of Agriculture
adopted hereunder is guilty of a misdemeanor punishable by a fine not
to exceed five hundred dollars ($500.00) or imprisonment for not
more than 30 days, or both.

"

Sec. 3. G.S. 113-273 reads as rewritten:

"§ 113-273. Dealer licenses.

(a) 'Dealer' Defined; All Licenses Annual. - As used in this

section, the word 'dealer' includes all persons or individuals required
to be licensed under the terms of this section. Except when indicated
otherwise, dealer licenses are annual licenses issued beginning
January 1 each year running until the following December 31.

(b) License Required; Rules Governing Licensee. - Except as
otherwise provided, no person may engage in any activity for which a
dealer license is provided under this section without first having
procured a current and valid dealer license for that activity. In
implementing the provisions of this section, the Wildlife Resources
Commission may by rule govern every aspect of the licensee's
dealings in wildlife resources. Specifically, these rules may require
dealers to:

(1) Implement a system of tagging or otherwise identifying and
controlling species regulated under the license and pay a
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reasonable fee, not to exceed two dollars and twenty-five

cents ($2.25), for each tag furnished by the Wildlife

Resources Commission;

(2) Keep records and statistics in record books furnished by the

Wildlife Resources Commission, and pay a reasonable

charge to defray the cost of furnishing the books;

(3) Be subject to inspection at reasonable hours and audit of

wildlife resources and pertinent records and equipment;

(4) Make periodic reports;

(5) Post performance bonds payable to the Wildlife Resources

Commission conditioned upon faithful compliance with

provisions of law; and

(6) Otherwise comply with reasonable rules and administrative

requirements that may be imposed under the authority of this

section.

(c) Commercial Trout Pond License. • As used in thi s subsection,

a "commercial trout pond" is a fish tank meeting standards set by the

Wildlife Resources Commission or an artificial impoundment of three

acres or less lying on private land and not on a natural stream, but

which may be supplied through screened and regulated supply lines. A
commercial—t*^ut—poftd

—

musi—be

—

stocked—exclusively—with

hatchery-reared mountain trout obtained from hatcheries approved by

the

—

Wildlife—Resources—Commission.—The

—

Wildlife—Resources

Commission—may by rule prescribe qualifications of operators of

commercial trout ponds, standards of operation, and the conditions

under which trout from such ponds may be taken,—transported,

possessed, bought, and sold. Commercial trout pond licen se s is sued

by the Wildlife Resources Commission are as follows:

4i) Commercial trout fishing pond license, t\venty-five dollars

($25.00). Authorizes the responsible licensed pond owner or

operator to sell trout taken by fishermen from the pond to

such fishermen.

42) Commercial trout holding pond license, five dollars ($5.00).

Authorizes the responsible licensed pond owner or operator

to hold live trout for sale under conditions prescribed by the

Wildlife Resources Commission. No person holding a fish

propagation license for trout under subsection (e) need al so

procure this license.

(d) Repealed by Session Laws 1979, c. 830, s. 1.

-(e)—Eish

—

Propagation—License.—=^—Xbe

—

Wildlife—Resources

Commis sion may by rule authorize and license the operation of fi sh

hatcheries for species of fish which may be found in inland fishing

waters . The Wildlife Resources Commission may prescribe standards

of operation, qualification s of operators, and the conditions under
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which fi sh may be taken, transported, possessed, bought, and sold.

Bish—propagation—licenses—issued—by—tb€

—

Wildlife—Resources

Commiss ion are as follows :

44^ Trout—propagation—license,—t\venty-Five—dollar s

—

($25 . 00).

x^uthorizes artificial propagation and sale of all species of

freshwater trout permitted under the rules of the Wildlife

Resources Commission in accordance with those rules.

42) Restricted propagation license, twenty-five dollars ($25.00).

Authorizes artificial propagation and sale of species of fish

other than trout designated in the licen se, in accordance with

governing rules of the Wildlife Resources Commis sion.

(f) Fur-Dealer License. — Except as otherwise provided in this

subsection, any individual in this State who deals in furs must obtain

an appropriate fur-dealer license. For the purposes of this subsection,

'dealing in furs' is engaging in the business of buying or selling

fur-bearing animals or other wild animals that may lawfully be sold,

the raw furs, pelts, or skins of those animals, or the furs, pelts, or

skins of wild animals which may not themselves be sold but whose
fur, pelt, or skin may lawfully be sold. A hunter or trapper who has

lawfully taken wild animals whose fur, pelt, or skin is permitted to be

sold under this subsection is not considered a fur dealer if he

exclusively sells the animals or the furs, pelts, and skins, as

appropriate, to licensed fur dealers. All fur-dealer licenses are annual

licenses issued beginning July 1 each year running until the following

June 30. Fur-dealer licenses issued by the Wildlife Resources

Commission are as follows:

(1) Resident fur-dealer license, sixty dollars ($60.00).

Authorizes an individual resident of the State to deal in furs

in accordance with the rules of the Wildlife Resources

Commission.

(2) Nonresident fur-dealer license, three hundred dollars

($300.00). Authorizes an individual within the State to deal

in furs in accordance with the rules of the Wildlife

Resources Commission.

(3) Fur-dealer station license, one hundred twenty dollars

($120.00). Authorizes a person or individual to deal in furs

at an established location where fur dealings occur under the

supervision of a responsible individual manager named in

the license. Individual employees of the business dealing in

furs solely at the established location under the supervision

of the manager need not acquire an individual license. Any
employee who also deals in furs outside the established

location must obtain the appropriate individual license.
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Individuals dealing in furs at an established location may
elect to do so under their individual licenses.

The Executive Director may administratively provide for

reissuance of a station license without charge for the

remainder of the year when either a business continues at an

established location under a new supervising manager or the

business changes to a new location. Before reissuing the

license, however, the Executive Director must satisfy himself

that there is a continuation of essentially the same business

previously licensed and that any new supervising manager
meets the qualifications imposed by rules of the Wildlife

Resources Commission. The supervising manager must file

the names of all employees of the business covered by a

fur-deaier station license, whether temporary or permanent,

including employees who process or skin the animals.

The Executive Director must furnish supervising managers and

individual licensees with forms or record books for recording required

information as to purchase, sale, importation, exportation, and other

dealings, and make a reasonable charge to cover the costs of any

record books furnished. It is unlawful for anyone dealing in furs to

fail to submit reports required by rules or reasonable administrative

directives.

(g) Controlled Hunting Preserve Operator License. — The Wildlife

Resources Commission is authorized by rule to set standards for and

to license the operation of controlled hunting preserves operated by

private persons. Controlled hunting preserves are of two types: one is

an area marked with appropriate signs along the outside boundaries on

which only domestically raised game birds other than wild turkeys are

taken; the other is an area enclosed with a dog-proof fence on which

foxes may be hunted with dogs only. A controlled fox hunting

preserve operated for private use may be of any size; a controlled

hunting preserve operated for commercial purposes shall be an area of

not less than 500 acres or of such size as set by regulation of the

Wildlife Resources Commission, which shall take into account

differences in terrain and topography, as well as the welfare of the

foxes

.

Operators of controlled fox hunting preserves may purchase live

foxes from licensed trappers who live-trap foxes during any open

season for trapping them and may. at any time, take live foxes from

their preserves for sale to other licensed operators. The controlled

hunting preserve operator license may be purchased for a fee of fifty

dollars ($50.00), and is an annual license issued beginning August 1

each year running until the following July 1

.
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(h) Game Bird Propagation License. — No person may propagate

game birds in captivity or possess game birds for propagation without

first procuring a license under this subsection. The Wildlife Resources

Commission may by rule prescribe the activities to be covered by the

propagation license, which species of game birds may be propagated,

and the manner of keeping and raising the birds, in accordance with

the overall objectives of conservation of wildlife resources. Except as

limited by this subsection, propagated game birds may be raised and

sold for purposes of propagation, stocking, food, or taking in

connection with dog training as authorized in G.S. 1 13-291. 1(d),

Migratory game bird operations authorized under this subsection must

also comply with any applicable provisions of federal law and rules.

The Wildlife Resources Commission may impose requirements as to

shipping, marking packages, banding, tagging, or wrapping the

propagated birds and other restrictions designed to reduce the change

of illicit game birds being disposed of under the cover of licensed

operations. The Wildlife Resources Commission may make a

reasonable charge for any bands, tags, or wrappers furnished

propagators. The game bird propagation license is issued by the

Wildlife Resources Commission upon payment of a fee of five dollars

($5.00). It authorizes a person or individual to propagate and sell

game birds designated in the license, in accordance with the rules of

the Wildlife Resources Commission, except:

(1) Wild turkey and ruffed grouse may not be sold for food.

(2) Production and sale of pen-raised quail for food purposes is

under the exclusive control of the Department of

Agriculture. The Wildlife Resources Commission, however,

may regulate the possession, propagation, and transportation

of live pen-raised quail.

Wild turkey acquired or raised under a game bird propagation license

shall be confined in a cage or pen approved by the Wildlife Resources

Commission and no such wild turkey shall be released for any

purpose or allowed to range free. It is a misdemeanor punishable by

a fine of not less than one hundred dollars ($100.00) in addition to

such other punishment the court may impose in its discretion to sell

wild turkey or ruffed grouse for food purposes, to sell quail other than

lawfully acquired pen-raised quail for food purposes, or to release or

allow wild turkey to range free.

(i) Furbearer Propagation License. ~ No person may engage in

propagation in captivity or possess any species of furbearers for

propagation for the purpose of selling the animals or their pelts for

use as fur without first procuring a license under this subsection. The
furbearer propagation license is issued by the Wildlife Resources

Commission upon payment of a fee of twenty-five dollars ($25.00). It
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authorizes the propagation or sale of the pelts or carcasses of the

species of furbearing animals named therein, including bobcats,

opossums and raccoons, or red and silver foxes (Vulpes vulpes), for

use as fur. The Wildlife Resources Commission may by rule prescribe

the activities covered by the license, the manner of keeping and

raising the animals and the manner of killing them prior to sale, in

accordance with overall objectives of conservation of wildlife resources

and humane treatment of wild animals raised in captivity. The Wildlife

Resources Commission may require tagging of the pelts or carcasses

of the animals prior to sale in accordance with the provisions of G.S.

113-276.1(5) and G.S. 113-291. 4(g). It is unlawful for any person

licensed under this subsection to sell any pelt or carcass of any

furbearing animal or fox to any other person who is not lawfully

authorized to buy and possess the same, or to sell or deliver a live

specimen of any such animal to any person who is not authorized to

buy or receive and to hold the animal in captivity,

(j) [Reserved.]

(k) Taxidermy License. — Any individual who engages in taxidermy

involving wildlife for any compensation, including reimbursement for

the cost of materials, must first procure a taxidermy license. This

license is an annual license issued by the Wildlife Resources

Commission for ten dollars ($10.00). The Wildlife Resources

Commission must require a licensee to keep records concerning any

wildlife taken or possessed by him; to keep records of the names and

addresses of persons bringing him wildlife, the names and addresses

of persons taking the wildlife if different, and other information

concerning the origin of the wildlife; to inspect any applicable licenses

or permits pertaining to the taking and possession of wildlife brought

to him; to restrict him to taxidermy upon lawfully acquired wildlife;

and to keep other pertinent records. No taxidermist subject to license

requirements may sell any game or game fish in which he deals except

that a taxidermist may acquire a valid possessory lien upon game or

game fish under the terms of Chapter 44A of the General Statutes and,

with a permit from the Executive Director, may sell the game or game
fish under the procedure authorized in Chapter 44A. Wildlife acquired

by a taxidermist is deemed 'personal property' for the purposes of

Chapter 44A."
Sec. 4. G.S. 113-274(c)(3b) reads as rewritten:

"4^ Trout Sale Permit.— Authorizes the sale at wholesale or

retail of dead artificially-propagated mountain trout for

food purposes if the trout have been lawfully acquired

from—a

—

hatchery—approved—by the Wildlife Resources

Commission and are appropriately wrapped or otherwise

identified—as

—

hatchery—reared—tfotU—as

—

required—by
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governing rules. No person who holds a license that

authorizes the sale of trout need purchase this permit.
"

Sec. 4.1. The Revisor of Statutes shall codify the material

shown with double underlining in G.S. 105-76 1(b) as enacted by
Section 2 of this act with single underlining.

Sec. 5. This act becomes effective January 1, 1994.
In the General Assembly read three times and ratified this the

13th day of April, 1993.

H.B. 166 CHAPTER 19

AN ACT TO PROVIDE THAT THE YADKIN COUNTY BOARD
OF EDUCATION SHALL BE ELECTED TO STAGGERED
FOUR-YEAR TERMS.

The General Assembly of North Carolina enacts:

Section 1. Section 2 of Chapter 406, Session Laws of 1969 as

amended by Chapter 490, Session Laws of 1979, reads as rewritten:

"Sec. 2. Beginning with the primary to be held in Yadkin County
in 1970, and biennially thereafter, forthcoming vacancies on the

Board of Education due to expiration of terms shall be filled in a
non-partisan election to be held at the same time as the regular
primary election. Any registered voter residing in Yadkin County
shall be eligible, upon payment of a filing fee of five dollars ($5.00),
to file with the County Board of Elections, within the time required by
law for county officers to file in primaries, as a candidate for

membership on the Board without declaring his political affiliation. A
separate ballot entitled 'School Board' shall be used in the election
and all qualified voters residing in Yadkin County shall be eligible to

vote in said election. Those candidates receiving the highest number
of votes cast shall be declared elected for six (6) year terms and there
shall be no second primary, except that in 1994, the two persons
receiving the highest number of votes shall be declared elected for

two-year terms, in 1996 and quadrennially thereafter, the four persons
receiving the highest number of votes shall be declared elected for

four-year terms, and in 1998 and quadrennially thereafter, the three
persons receiving the highest number of votes shall be declared elected
for four-year terms . Persons so elected in the primary shall qualify
for membership on the Board of Education by taking the oath of office

on or about the first Saturday in April next succeeding their election,

except that beginning with the 1986 primary, persons so elected in the
primary shall qualify for membership on the Board of Education by
taking the oath of office on the first Monday in December next
succeeding their election."
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Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

13thday of April, 1993.

H.B. 167 CHAPTER 20

AN ACT TO PROVIDE THAT MEMBERS OF THE YADKIN
COUNTY BOARD OF EDUCATION SHALL TAKE OFFICE ON
THE FIRST MONDAY IN AUGUST AFTER THEIR ELECTION.

The General Assembly of North Carolina enacts:

Section 1. Section 2 of Chapter 406, Session Laws of 1969 as

amended by Chapter 490, Session Laws of 1979, reads as rewritten:

"Sec. 2. Beginning with the primary to be held in Yadkin County
in 1970, and biennially thereafter, forthcoming vacancies on the

Board of Education due to expiration of terms shall be filled in a

non-partisan election to be held at the same time as the regular

primary election. Any registered voter residing in Yadkin County
shall be eligible, upon payment of a filing fee of five dollars ($5.00),

to file with the County Board of Elections, within the time required by
law for county officers to file in primaries, as a candidate for

membership on the Board without declaring his political affiliation. A
separate ballot entitled 'School Board' shall be used in the election

and all qualified voters residing in Yadkin County shall be eligible to

vote in said election. Those candidates receiving the highest number
of votes cast shall be declared elected for six (6) year terms and there

shall be no second primary. Persons so elected in the primary shall

qualify for membership on the Board of Education by taking the oath

of office on or about the first Saturday in April next succeeding their

election, except that beginning with the 1986 primary, persons so

elected in the primary shall qualify for membership on the Board of

Education by taking the oath of office on the first Monday in

December next succeeding their election, and except that beginning

with the 1994 primary, persons so elected in the primary shall qualify

for membership on the Board of Education by taking the oath of office

on the first Monday in August next succeeding their election ."

Sec. 2. Section 3 of Chapter 406, Session Laws of 1969, as

amended by Chapter 235, Session Laws of 1985, reads as rewritten:

"Sec. 3. In the event of any vacancy on the Board of Education of

Yadkin County because of death, resignation, change of residence,

removal or similar cause, said vacancy shall be filled within thirty

(30) days by appointment by the remaining members of the Board for

the unexpired term, except that if the vacancy occurs prior to the

opening of filing under G.S. 163- 106(c), a person shall be appointed
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to serve only until the next election of members of the board, at which
time the remaining unexpired term of the office in which the vacancy
occurs shall be filled by election; provided that if the term would have
expired on the first Monday in December August following that filing

deadline, a person shall be appointed to serve the remainder of the

unexpired term. In the event a vacancy shall be created after a

member has been elected but before he has qualified, said vacancy
shall be filled for the elected term by the members of the Board of
Education with whom the member causing the vacancy would have
served. Vacancies not filled within the required thirty (30) days shall

be filled by appointment by the State Board of Education."

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

13th day of April, 1993.

H.B. 412 CHAPTER 21

AN ACT TO CHANGE THE METHOD OF ELECTING THE
PERQUIMANS COUNTY BOARD OF EDUCATION TO
IMPROVE THE OPPORTUNITY FOR MINORITY CITIZENS
TO ELECT CANDIDATES OF THEIR CHOICE.

The General Assembly of North Carolina enacts:

Section 1. The Perquimans County Board of Education shall

consist of six members elected from the County at large in nonpartisan
elections held in even-numbered years at the same time as primaries
for county offices.

Sec. 2. Three Board members shall be elected in 1994 and
every four years thereafter, and three Board members shall be elected
in 1996 and every four years thereafter. For each election, all eligible

candidates for the three offices shall be listed on a single ballot, but
each voter shall be allowed to vote for only one candidate. The three
candidates receiving the most votes shall be elected, with no runoffs.

Sec. 3. The Board members elected in 1990 and 1992 are
entitled to serve the remainders of the terms for which elected.

Sec. 4. Within 30 days of preclearance of this act pursuant to

Section 5 of the Voting Rights Act, the present members of the Board
of Education shall appoint a person to fill the vacancy created by the
increase in the size of the Board. The person appointed to fill the
vacancy shall be representative of the black citizens of Perquimans
County. The person who is appointed shall serve a term to expire
when the Board members elected in 1994 take office.

Sec. 5. If a vacancy occurs on the Board, the remaining
members shall appoint a qualified person to fill the vacancy. The
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appointment to fill the vacancy is for the remainder of the unexpired

term. In making appointments to fill vacancies, the remaining Board
members should attempt to assure that the Board remains

representative of all citizens of the County.

Sec. 6. Any vacancy on the Board after the effective date of this

act shall be filled without regard to the township residency of the

vacating member or the person being appointed.

Sec. 7. After the Board members elected in 1996 take office,

the Board of Education shall review the election experience under this

act, including whether the election system enacted here has improved
the opportunity for black voters to elect candidates of their choice, and
determine whether any further changes are needed to provide fair

representation for all citizens of the County. In making this review,

the Board of Education shall consult with the Board of

Commissioners.

Sec. 8. The following local acts concerning the election of the

Perquimans County Board of Education are repealed: Chapter 1110,

Session Laws of 1959; Chapter 473, Session Laws of 1961; and

Chapter 105, Session Laws of 1989.

Sec. 9. This act is effective upon ratification but shall not be

implemented until precleared pursuant to Section 5 of the federal

Voting Rights Act.

In the General Assembly read three times and ratified this the

13th day of April, 1993.

SB. 463 CHAPTER 22

AN ACT TO PROVIDE THAT SPACE WITHIN A COSMETIC
ART SHOP RENTED BY AN INDEPENDENT CONTRACTOR
IS NOT A SEPARATE COSMETIC ART SHOP AND TO
REQUIRE THAT OWNERS LIST ALL COSMETOLOGISTS
PRACTICING IN THEIR COSMETIC ART SHOP.

The General Assembly of North Carolina enacts:

Section 1. G.S. 88-4 reads as rewritten:
" § 88-4. Beauty parlor, etc.

'Cosmetic art shop,' 'beauty parlor,' or 'hairdressing establishment'

is any building, or part thereof wherein cosmetic art is practiced, and

a 'beauty school,' 'beauty college,' or 'beauty academy' is any
building or part thereof wherein cosmetic art is taught. Booth space

rented by an independent contractor within a cosmetic art shop, beauty

parlor, or hairdressing establishment is not a separate cosmetic art

shop, beauty parlor, or hairdressing establishment.
"

Sec. 2. G.S. 88-1 reads as rewritten:
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"§ 88- J. Practice of cosmetology regulated; permits for operation of

cosmetic art shops.

(a) On and after June 30, 1933, no person or combination of

persons shall, for pay or reward, either directly or indirectly, practice

or attempt to practice cosmetic art as hereinafter defined in the State of

North Carolina without a certificate of registration, either as a

registered apprentice or as a registered 'cosmetologist,' issued

pursuant to the provisions of this Chapter by the State Board of

Cosmetic Art Examiners hereinafter established and, except as

provided in G.S. 88-7.1; the practice of cosmetic art shall not be

performed outside of a licensed and regularly inspected beauty

establishment.

(b) The operator of a cosmetic art shop, beauty parlor or

hairdressing establishment may employ unlicensed personnel to do

shampooing only, where the shampooing is done under the

supervision of a registered cosmetologist. As used in this paragraph,

'shampooing' includes only the application of shampoo to hair and the

removal of the shampoo from the hair, and does not include any

arranging, dressing, waving, marcelling or other treatment of hair.

This paragraph does not apply to barbershops. This paragraph shall

not apply to the following counties: Guilford, Jones, Lenoir,

Mecklenburg, Onslow, Richmond, Sampson.

(c) On and after February 1, 1976, any person, firm or

corporation, before establishing or opening a cosmetic art shop not

heretofore licensed by the State Board of Cosmetic Art, shall make

application to the Board, on forms to be furnished by the Board, for a

permit to operate a cosmetic art shop. As a part of the application, the

person, firm, or corporation shall list all registered cosmetologists who
will practice cosmetic art in that cosmetic art shop and shall identify

each cosmetologist as an employee or a booth renter. The shop of

such applicant shall be inspected and approved by the State Board of

Cosmetic Art by an agent designated for such purpose by the Board

before such cosmetic art shop shall be opened for business. It shall be

unlawful to open a new cosmetic art shop for the practice of

cosmetology until such shop has been inspected, as heretofore

required, and determined by the Board to be in compliance with the

requirements set forth in this Chapter. Upon the determination by the

Board that the applicant has complied with the requirements of this

Chapter, the Board shall issue to such applicant a permit to operate a

cosmetic art shop. A fee of twenty-five dollars ($25.00) shall be paid

to the Board for the inspection of a cosmetic art shop. Such fee must

accompany the application for a permit to operate a cosmetic art shop

at the time such application is filed with the Board.
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(d) All cosmetic art shops in operation as of February 1, 1976,

shall be required to make application to the Board of Cosmetic Art, on

forms supplied by the Board, for a permit to operate. The fee required

for such permit shall be three dollars ($3.00) per active booth in said

shop.

(e) Thereafter, all All permits shall be renewed as of the first day of

February of each and every year, and the fee for annual renewal of

cosmetic art shop permits shall be as set forth in G.S. 88-21. As a

part of the renewal of the permit, the person, firm, or corporation

shall list all registered cosmetologists who currently practice cosmetic

art in that cosmetic art shop and shall identify each cosmetologist as

an employee or a booth renter. No permit or certificate shall be

transferable from one location to another or from one owner to

another at the same location. Each cosmetic art shop permit shall be

conspicuously posted within such cosmetic art shop for which same is

issued."

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of April, 1993.

SB. 37 CHAPTER 23

AN ACT TO CHANGE THE MEMBERSHIP OF THE
AGRICULTURE AND FORESTRY AWARENESS STUDY
COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 120-150 reads as rewritten;

"§ 120-150. Creation; appointment of members.

There is created an Agriculture and Forestry Awareness Study

Commission. Members of the Commission shall be citizens of North

Carolina who are interested in the vitality of the agriculture and

forestry sectors of the State's economy. Members shall be as follows:

(1) Three appointed by the Governor; -

(2) Three appointed by the President of the Senate;

(3) Three appointed by the Speaker of the House;

(4) The chairman of the House Agriculture Committee;

(5) The chairman of the Senate Agriculture Committee;

(6) The Commissioner of Agriculture or his designee;

(7) A member of the Board of Agriculture designated by the

chairman of the Board of Agriculture;

(8) The President of the North Carolina Farm Bureau

Federation, Inc., or his designee;
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(9) The Master of the North Carolina State Grange or his

designee; -aod

(10) The Secretary of the Department of Environment, Health,

and Natural Resources. Resources or his designee; and

(11) The President of the North Carolina Forestry Association,

Inc., or his designee.

Members shall be appointed for two-year terms beginning October

1 of each odd-numbered year. The cochairmen of the Commission

shall be the chairmen of the Senate and House Agriculture

Committees respectively."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

ISthday of April, 1993. .
.

H.B. 420 CHAPTER 24

AN ACT TO CHANGE THE NAME OF THE RESOURCES
DEVELOPMENT COMMISSION FOR BRUNSWICK COUNTY
TO THE BRUNSWICK COUNTY ECONOMIC DEVELOPMENT
COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. Chapter 268 of the 1961 Session Laws, as amended

by Chapter 501 of the 1965 Session Laws and Chapter 904 of the

1985 Session Laws, is further amended as follows:

(1) By deleting the phrase "RESOURCES DEVELOPMENT
COMMISSION FOR BRUNSWICK COUNTY" and

substituting the phrase "BRUNSWICK COUNTY
ECONOMIC DEVELOPMENT COMMISSION"; and

(2) By deleting the phrases "Resources Development Bureau"

and "Resources Development Commission for Brunswick

County" each place they appear and substituting the phrase

"Brunswick County Economic Development Commission".

Sec. 2. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the

15th day of April, 1993.

' SB. 699 CHAPTER 25

AN ACT TO MODIFY THE AUTHORITY OF DAVIE AND
ROCKINGHAM COUNTIES TO UNDERTAKE LOCAL
DEVELOPMENT ACTIVITIES.

The General Assembly of North Carolina eriacts:
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Section 1. G.S. 158-7.1 reads as rewritten:

"§/55-7. /. Local development.

(a) Each county and city in this State is authorized to make
appropriations for the purposes of aiding and encouraging the location

of manufacturing enterprises, making industrial surveys and locating

industrial and commercial plants in or near such city or in the county;

encouraging the building of railroads or other purposes which, in the

discretion of the governing body of the city or of the county

commissioners of the county, will increase the population, taxable

property, agricultural industries and business prospects of any city or

county. These appropriations may be funded by levy of property taxes

pursuant to G.S. 153A-149 and 160A-209 and by the allocation of

other revenues whose use is not otherwise restricted by law.

(b) A county or city may undertake the following specific economic
development activities. (This listing is not intended to limit by

implication or otherwise the grant of authority set out in subsection (a)

of this section). The activities listed in this subsection (b) may be

funded by the levy of property taxes pursuant to G.S. 153A-149 and

G.S. 160A-209 and by the allocation of other revenues whose use is

not otherwise restricted by law.

(1) A county or city may acquire and develop land for an

industrial park, to be used for manufacturing, assembly,

. fabrication, processing, warehousing, research and

development, office use, or similar industrial or commercial

purposes. A county may acquire land anywhere in the

county, including inside of cities, for an industrial park,

while a city may acquire land anywhere in the county or

counties in which it is located. A county or city may develop

the land by installing utilities, drainage facilities, street and

,
transportation facilities, street lighting, and similar facilities;

may demolish or rehabilitate existing structures; and may
prepare the site for industrial or commercial uses. A county

or city may engage in site preparation for industrial

properties or facilities, whether the industrial property or

facility is publicly or privately owned. A county or city may
convey property located in an industrial park pursuant to

subsection (d) of this section.

(2) A county or city may acquire, assemble, and hold for resale

property that is suitable for industrial or commercial use. A
county may acquire such property anywhere in the county,

including inside of cities, while a city may acquire such

property inside the city or, if the property will be used by a

business that will provide jobs to city residents, anywhere in

the county or counties in which it is located. A county or
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city may convey property acquired or assembled pursuant to

this paragraph pursuant to subsection (d) of this section.

(3) A county or city may acquire options for the acquisition of

property that is suitable for industrial or commercial use.

The county or city may assign such an option, following

such procedures, for such consideration, and subject to such
terms and conditions as the county or city deems desirable.

(4) A county or city may acquire or construct one or more
'shell buildings', which are structures of flexible design
adaptable for use by a variety of industrial or commercial
businesses. A county or city may convey or lease a shell

building or space in a shell building pursuant to subsection

(c) of this section.

(5) A county or city may construct, extend or own utility

facilities or may provide for or assist in the extension of
utility services to be furnished to an industrial facility,

whether the utility is publicly or privately owned.

(6) A county or city may extend or may provide for or assist in

the extension of water and sewer lines to industrial

properties or facilities, whether the industrial property or

facility is publicly or privately owned.
(c) Any appropriation or expenditure pursuant to subsection (b) of

this section must be approved by the county or city governing body
after a public hearing. The county or city shall publish notice of the
public hearing at least 10 days before the hearing is held. The notice
shall describe the interest to be acquired, the proposed acquisition cost
of such interest, the governing body's intention to approve the
acquisition, the source of funding for the acquisition and such other
information needed to reasonably describe the acquisition.

(d) A county or city may lease or convey interests in real property
held or acquired pursuant to subsection (b) of this section in

accordance with the procedures of this subsection (d). A county or city

may convey or lease interests in property by private negotiation and
may subject the property to such covenants, conditions, and
restrictions as the county or city deems to be in the public interest or
necessary to carry out the purposes of this section. Any such
conveyance or lease must be approved by the county or city governing
body, after a public hearing. The county or city shall publish notice of
the public hearing at least 10 days before the hearing is held; the
notice shall describe the interest to be conveyed or leased, the value of
the interest, the proposed consideration for the conveyance or lease,
and the governing body's intention to approve the conveyance or lease.

Before such an interest may be conveyed, the county or city governing
body shall determine the fair market value of the interest, subject to
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whatever covenants, conditions, and restrictions the county or city

proposes to subject it to; the consideration for the conveyance may not

be less than the value so determined.

(dl) In arriving at the amount of consideration that it receives, the

Board may take into account prospective tax revenues from

improvements to be constructed on the property, prospective sales tax

revenues to be generated in the area, as well as any other prospective

tax revenues or income coming to the county or city over the next 10

years as a result of the conveyance or lease provided the following

conditions are met:

(1) The governing board of the county or city shall determine

that the conveyance of the property will stimulate the local

economy, promote business, and result in the creation of a

substantial number of jobs in the county or city.

(2) The governing board of the county or city shall contractually

bind the purchaser of the property to construct improvements

on the property within a specified period of time, not to

exceed 10 years, which improvements are sufficient to

generate the tax revenue taken into account in arriving at the

consideration. Upon failure to construct the improvements

specified in the contract, the purchaser shall reconvey the

property back to the county or city.

This subsection applies to the Cities of Concord, Conover,

Kannapolis, Mocksville, Mooresville, Mount Airy, St. Pauls, Selma,

Smithfield, Statesville, Troutman, and Winston-Salem, and the

Counties of Ashe, Cabarrus, Davie, Forsyth, Franklin, Iredell, -aad

Johnston. Johnston, and Rockingham.

(e) All appropriations and expenditures pursuant to subsections (b)

and (c) of this section shall be subject to the provisions of the Local

Government Budget and Fiscal Control Acts of the North Carolina

General Statutes, respectively, for cities and counties. The budget

format for each such governing body shall make such disclosures in

such detail as the Local Government Commission may by rule and

regulation direct.

(f) All appropriations and expenditures pursuant to subsections (b)

and (c) of this section shall be subject to the following limitations: No
county or city shall have an aggregate investment outstanding at any

one time which exceeds one-half of one percent (0.5%) of the

outstanding assessed property tax valuation for the governing body as

of January 1 of each year, beginning January 1, 1986.

(g) Repealed by Session Laws 1989, c. 374, s. 1."

Sec. 2. This act applies only to Davie and Rockingham

Counties and the Town of Mocksville.

Sec. 3. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the

19th day of April, 1993.

SB. 477 CHAPTER 26

AN ACT TO PROVIDE FOR THE TRANSFER OF FUNDS FROM
THE CITY OF MOUNT AIRY'S RETIREMENT PLAN TO THE
LOCAL GOVERNMENTAL EMPLOYEES' RETIREMENT
SYSTEM.

The General Assembly of North Carolina enacts:

Section 1. Notwithstanding any other provision of law, if the

City of Mount Airy becomes a participating employer in the North
Carolina Local Governmental Employees' Retirement System, the

governing body of the City of Mount Airy shall allow each employee
who becomes a member of the Local Governmental Employees'
Retirement System to receive credit for prior service equal to the

amount of service the employee has rendered to the City of Mount
Airy. The governing body of the City may require that, in order to be
eligible to receive such prior service credit, an employee must agree to

have all funds credited to the employee's account in the current

retirement plan of the City of Mount Airy transferred to the Local
Governmental Employees' Retirement System for credit to the

employee's personal contributions account. If an employee does not

agree to have such funds transferred, the employee shall be paid the

funds credited to the account in the current retirement plan of the City

of Mount Airy and, if the employee becomes a member of the Local

Governmental Employees' Retirement System, the City of Mount Airy
shall not be required to allow any credit for prior service.

Sec. 2. This act applies only to the City of Mount Airy.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of April, 1993.

H.B. 204 CHAPTER 27

AN ACT TO EXCHANGE TRACTS OF LAND BETWEEN THE
CORPORATE LIMITS OF THE TOWNS OF CARY AND
MORRISVILLE.

The General Assembly of North Carolina enacts:

Section 1. All the area included in the following property
description is hereby removed from the corporate limits of the Town
of Morrisville and added to the corporate limits of the Town of Cary:
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That certain tract or parcel of land located in Cedarfork Township,

Wake County, North Carolina, and more particularly described as

follows:

BEGINNING at an existing iron pipe in the existing common
corporate limits line for the Towns of Cary and Morrisville, North

Carolina, having N.C. Grid Coordinates of N = 745,02 1.66 and

E = 2,053,393.82 and being located North 37°14'16" West 4,196.46

feet from L.E.C. Cary Monument No. 13 and running thence from

said beginning point along the existing common corporate limits line

of the Towns of Cary and Morrisville, North 88°33'51" West

2,838.26 feet to an existing iron pipe; thence with another existing

common corporate limits line for the Towns of Cary and Morrisville,

North 01°02'00" East 255.14 feet to a point; thence along the

Southern property line of that property owned, now or formerly, by

the County of Wake as described in Deed Book 3617, Page 323,

Wake County Registry, it being also the existing corporate limits line

for the Town of Morrisville and a proposed new corporate limits line

for the Town of Cary, South 87°13'00" East 128.53 feet to an

existing iron pipe; thence North 76°12'22" East 126.84 feet to an

existing iron pipe; thence North 64°43'31" East 159.13 feet to an

existing iron pipe; thence North 64°43'31" East 112.29 feet to a

point; thence South 42°53'24" East 151.29 feet to a point; thence

South 80°4r 10" East 179.74 feet to a point; thence North 37°36'20"

East 70.12 feet to a point; thence North 79°03'09" East 141.47 feet

to a point; thence North 74° 19' 12" East 130.49 feet to a point; thence

North 83°06'30" East 57.87 feet to a point; thence North 79°18'4r'

East 20.73 feet to a point; thence, leaving the line of property owned

by the County of Wake, along a proposed new common corporate

limits line for the Towns of Cary and Morrisville, South 86°37'39"

East 1,859.36 feet to an existing iron pipe located in the Western

property line of that property owned, now or formerly, by Bernard

Mann and Roberta Mann as described in Deed Book 3377, Page 873,

Wake County Registry; thence continuing along the Western line of

the Mann property, the existing corporate limits line for the Town of

Morrisville and proposed new corporate limits line for the Town of

Cary, South 30°35'08" West 24.91 feet to an existing iron pipe;

thence South 28°08'22" West 367.21 feet to an existing iron pipe, the

point and place of BEGINNING containing 24.2023 acres according

to that survey entitled "Morrisville, N.C. to Cary, N.C. Area

Transfer" prepared by Greenhorne and O'Mara, Inc. dated April 15,

1992, as revised May 18, 1992, and recorded in Book of Maps 1993

page 249, Wake County Registry.

Sec. 2. Section 1 of this act shall have no effect upon the

validity of any liens of the Town of Morrisville for ad valorem taxes
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and special assessments which have attached prior to the effective date

of this act. Such liens may be collected or foreclosed upon after the

effective date of this act as though the property were still within the

corporate limits of the Town of Morrisville.

Sec. 3. The property described in Section 1 of this act is

classified Residential 30 (R-30) under the Gary Zoning Ordinance.

Sec. 4. All the area included in the following property

description is hereby removed from the corporate limits of the Town
of Gary and added to the corporate limits of the Town of Morrisville:

That certain tract or parcel of land located in Gedarfork Township,
Wake Gounty, North Garolina, and more particularly described as

follows:

BEGINNING at an existing concrete monument having North

Garolina Grid Coordinates of N = 749,450.69 and £ = 2,051,236.88
and being located North 31°08'57" West 9.079.42 feet from L.E.G.
Gary Monument No. 13 and running thence from said beginning

point along the existing common corporate limits line for the towns of

Morrisville and Gary, South 22°45'48" West 1,012.79 feet to an

existing re-bar; thence South 05°15'03" East 687.49 feet to an

existing iron pipe; thence leaving the existing common corporate limits

line but continuing with the existing corporate limit line for the Town
of Gary, a proposed new Corporate limit line for the Town of

Morrisville, South 06°50'34" East 445.40 feet to an existing iron

pipe; thence South 18°22'49" West 167.35 feet to an existing iron

pipe; thence South 22°30'54" West 232.32 feet to an existing iron

pipe; thence South 21°47'28" West 143.72 feet to a point, thence

leaving the existing corporate limits line for the Town of Gary, along a

proposed new common corporate limits line for the Towns of

Morrisville and Gary which runs as follows: North 68°12'32" West
159.98 feet to a point; thence along the arc of a curve having a radius

of 364.55 feet and a chord with a bearing and distance of South
42°41'42" West 103.97 feet to a point; thence South 50° 53 '35" West
197.25 feet to a point; thence North 39°48'58" West 273.00 feet to a

point; thence North 16°10'35" East 509.24 feet to a point; thence

North 01M8'00" East 300.92 feet to a point; thence North
17°31'19" East 1020.74 feet to a point; thence North 22°40'34" East

842.05 feet to a point in the existing common corporate limits line for

the Towns of Morrisville and Gary; thence with the existing common
corporate limits line for the Towns of Morrisville and Gary, South
80°07'37" East 238.15 feet to an existing concrete monument, the

point and place of BEGINNING, containing 24.2023 acres according
to that survey entitled "Gary, N.G. to Morrisville, N.G. Area
Transfer" prepared by Greenhorne and O'Mara, Inc. dated April 15,
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1992, and revised May 18, 1992, and recorded in Book of Maps 1993

page 248, Wake County Registry.

Sec. 5. Section 4 of this act shall have no effect upon the

validity of any liens of the Town of Cary for ad valorem taxes and

special assessments which have attached prior to the effective date of

this act. Such liens may be collected or foreclosed upon after the

effective date of this act as though the property were still within the

corporate limits of the Town of Cary.

Sec. 6. The property described in Section 4 of this act is

classified Residential Management under the Morrisville Zoning

Ordinance.

Sec. 7. If any provision of this act or the application thereof to

any person or circumstances is held invalid by a court of competent

jurisdiction, such invalidity shall not affect other provisions or

applications of this act which can be given effect without the invalid

provision or application, and to this end the provisions of this act are

declared to be severable.

Sec. 8. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of April, 1993.

H.B. 208 CHAPTER 28

AN ACT TO RESTORE THE ORIGINAL CORPORATE LIMITS
OF THE TOWN OF POLKVILLE.

The General Assembly of North Carolina enacts:

Section 1. Section 2.1(a) of the Charter of the Town of

Polkville, being Section 12 of Chapter 178, Session Laws of 1971, as

amended by Chapter 259, Session Laws of 1987, reads as rewritten:

"(a) The corporate boundaries of the Town of Polkville shall be as

follows until changed in accordance with law: All of the area lying

and being within a circle with a radius of Uvo and one-half miles 3/4's

mile , with the center of said circle being at a point in the center of

North Carolina Highway #226 where it intersects with the center of

North Carolina Highway ^5^182."

Sec. 2. This act shall have no effect upon the validity of any

liens of the Town of Polkville for ad valorem taxes or special

assessments outstanding before the effective date of this act. Such

liens may be collected or foreclosed upon after the effective date of

this act as though the property were still within the corporate limits of

the Town of Polkville.

Sec. 3. This act becomes effective June 30, 1993. a
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In the General Assembly read three times and ratified this the

20th day of April, 1993.

SB. 55 CHAPTER 29

AN ACT TO CLARIFY THE GENERAL STATUTES TO INCLUDE
TRAINING FOR INCINERATOR OPERATORS OF SOLID
WASTE MANAGEMENT FACILITIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-309.25 reads as rewritten:

"§ 130A-309.25. Training of operators of solid waste management

facilities.

(a) The Department shall establish qualifications for, and encourage

the development of training programs for, operators of incinerators,

operators of landfills, coordinators of local recycling programs, and

other solid waste management facilities.

(b) The Department shall work with accredited community colleges,

vocational technical centers, State universities, and private institutions

in developing educational materials, courses of study, and other such

information to be made available for persons seeking to be trained as

operators of solid waste management facilities.

(c) A person may not perform the duties of an operator of a solid

waste management facility after 1 January 1996, unless he has

completed an operator training course approved by the Department.

An owner of a solid waste management facility may not employ any

person to perform the duties of an operator unless such person has

completed an approved solid waste management facility operator

training course.

(d) The Commission may adopt rules and minimum standards to

effectuate the provisions of this section and to ensure the safe, healthy,

and lawful operation of solid waste management facilities. The
Commission may establish, by rule, various classifications for

operators to address the need for differing levels of training required

to operate various types of solid waste management facilities due to

different operating requirements at the facilities.

(e) In developing training programs for incinerator operators under

this section, the Department shall establish and consult with ad hoc

advisory groups to help coordinate the requirements under this section

with other training programs for incinerator operators.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

21st day of April, 1993.
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SB. 221 CHAPTER 30 - I.

AN ACT TO AUTHORIZE A JUDICIAL OFFICIAL IN A
NONCAPITAL CASE TO CONDUCT A PRETRIAL RELEASE
PROCEEDING, FIRST APPEARANCE, OR AN ARRAIGNMENT
BY A TWO-WAY AUDIO AND VIDEO PROCEEDING.

The General Assembly of North Carolina enacts: a .

Section 1. G.S. 15A-532 reads as rewritten:

" § I5A-532. Persons authorized to determine conditions for release

release; use of two-way audio and video transmission .

(a) Judicial officials may determine conditions for release of

persons brought before them or as provided in subsection (b) of this

section , in accordance with this Article.

(b) Any proceeding under this Article to determine, modify, or

revoke conditions of pretrial release in a noncapital case may be

conducted by an audio and video transmission between the judicial

official and the defendant in which the parties can see and hear each

other. If the defendant has counsel, the defendant shall be allowed to

communicate fully and confidentially with his attorney during the

proceeding. Upon motion of the defendant, the court may not use an

audio and video transmission.

(c) Prior to the use of audio and video transmission pursuant to

subsection (b) of this section, the procedures and type of equipment

for audio and video transmission shall be submitted to the

Administrative Office of the Courts by the senior regular resident

superior court Judge for a judicial district or set of districts and

approved by the Administrative Office of the Courts.
"

Sec. 2. G.S. 15A-601 reads as rewritten:

"§ J5A-60I. First appearance before a district court judge; right in

felony and other cases in original jurisdiction of superior court;

consolidation of first appearance before magistrate and before district

court judge; first appearance before clerk of superior court court; use of

two-way audio and video transmission .

(a) Any defendant charged in a magistrate's order under G.S.

15A-511 or criminal process under Article 17 of this Chapter,

Criminal Process, with a crime in the original jurisdiction of the

superior court must be brought before a district court judge in the

district court district as defined in G.S. 7A-133 in which the crime is

charged to have been committed. This first appearance before a district

court judge is not a critical stage of the proceedings against the

defendant.

(al) A first appearance in a noncapital case may be conducted by

an audio and video transmission between the Judge and the defendant
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in which the parties can see and hear each other. If the defendant has

counsel, the defendant shall be allowed to communicate fully and
confidentially with his attorney during the proceeding.

(a2) Prior to the use of audio and video transmission pursuant to

subsection (al) of this section, the procedures and type of equipment
for audio and video transmission shall be submitted to the

Administrative Office of the Courts by the senior regular resident

superior court Judge for a judicial district or set of districts and
approved by the Administrative Office of the Courts.

(b) When a district court judge conducts an initial appearance as

provided in G.S. 15A-511, he may consolidate those proceedings and
the proceedings under this Article.

(c) Unless the defendant is released pursuant to Article 26 of this

Chapter, Bail, first appearance before a district court judge must be
held within 96 hours after the defendant is taken into custody or at the

first regular session of the district court in the county, whichever
occurs first. If the defendant is not taken into custody, or is released

pursuant to Article 26 of this Chapter. Bail, within 96 hours after

being taken into custody, first appearance must be held at the next

session of district court held in the county. This subsection does not

apply to a defendant whose first appearance before a district court

judge has been set in a criminal summons pursuant to G.S. 15A-
303(d).

(d) Upon motion of the defendant, the first appearance before a

district court judge may be continued to a time certain. The defendant
may not waive the holding of the first appearance before a district

court judge but he need not appear personally if he is represented by
counsel at the proceeding.

(e) The clerk of the superior court in the county in which the

defendant is taken into custody may conduct a first appearance as

provided in this Article if a district court judge is not available in the

county within 96 hours after the defendant is taken into custody. The
clerk, in conducting a first appearance, shall proceed under this

Article as would a district court judge."

Sec. 3. G.S. 15A-941 reads as rewritten:
" § 15A-941. Arraignment before judge judge; use of two-way audio and
video transmission .

(a) Arraignment consists of bringing a defendant in open court or
as provided in subsection (b) of this section before a judge having
jurisdiction to try the offense, advising him of the charges pending
against him, and directing him to plead. The prosecutor must read the
charges or fairly summarize them to the defendant. If the defendant
fails to plead, the court must record that fact, and the defendant must
be tried as if he had pleaded not guilty.
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(b) An arraignment in a noncapital case may be conducted by an

audio and video transmission between the judge and the defendant in

which the parties can see and hear each other. If the defendant has

counsel, the defendant shall be allowed to communicate fully and

confidentially with his attorney during the proceeding.

(c) Prior to the use of audio and video transmission pursuant to

subsection (b) of this section, the procedures and type of equipment

for audio and video transmission shall be submitted to the

Administrative Office of the Courts by the senior regular resident

superior court judge for the judicial district or set of districts and

approved by the Administrative Office of the Courts.
"

Sec. 4. This act is effective upon ratification and applies to

proceedings occurring on or after that date.

In the General Assembly read three times and ratified this the

22nd day of April, 1993.

H.B. 516 CHAPTER 31

AN ACT TO ALLOW ALLEGHANY COUNTY TO TAKE INTO
CONSIDERATION PROSPECTIVE REVENUES GENERATED
BY THE DEVELOPMENT IN ARRIVING AT THE AMOUNT
OF CONSIDERATION FOR AN ECONOMIC DEVELOPMENT
CONVEYANCE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 158-7. l(dl) reads as rewritten:

"(dl) In arriving at the amount of consideration that it receives,

the Board may take into account prospective tax revenues from

improvements to be constructed on the property, prospective sales tax

revenues to be generated in the area, as well as any other prospective

tax revenues or income coming to the county or city over the next 10

years as a result of the conveyance or lease provided the following

conditions are met:

(1) The governing board of the county or city shall determine

that the conveyance of the property will stimulate the local

economy, promote business, and result in the creation of a

substantial number of jobs in the county or city.

(2) The governing board of the county or city shall contractually

bind the purchaser of the property to construct improvements

on the property within a specified period of time, not to

exceed 10 years, which improvements are sufficient to

generate the tax revenue taken into account in arriving at the

consideration. Upon failure to construct the improvements
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specified in the contract, the purchaser shall reconvey the

property back to the county or city.

This subsection applies to the Cities of Concord, Conover,
Kannapoiis, Mooresville, Mount Airy, St. Pauls, Selma, Smithfield,

Statesville, Troutman, and Winston-Salem, and the Counties of
Alleghany, Ashe, Cabarrus, Forsyth, Franklin, Iredell, and
Johnston."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22nd day of April, 1993.

S.B. 130 CHAPTER 32

AN ACT TO MODIFY THE DISTRIBUTION OF THE PROFITS
FROM THE CITY OF MONROE ABC SYSTEM.

The General Assembly of North Carolina enacts:

Section 1. Section 6 of Chapter 541 of the 1963 Session Laws
reads as rewritten:

"Sec. 6. The City Board of Alcoholic Beverage Control shall have
all the powers and duties prescribed for Count>f Local ABC Boards of
Alcoholic Control by G.S. 4-^-45 18B-701 and shall be subject to the

powers and authority of the State Board of Alcoholic Control North
Carolina Alcoholic Beverage Commission to the same extent as are
Count}f Local ABC Boards of Alcoholic Control set forth in G.S.
18 -39. G.S. 18B-203. The City of Monroe Board of Alcoholic
Control and the operation of Municipal Alcoholic Beverage Control
stores authorized under the provisions of this Act shall be subject to

the provisions of Article 3 of Chapter 1

8

Articles 7 and 8 of Chapter
18B of the General Statutes except to the extent that such provisions
may be in conflict with this Act. Wherever the word 'Count)^' 'Local'
Board of Alcoholic Control appears in said Article it shall apply to and
include the City of Monroe Board of Alcoholic control. Control. The
City of Monroe Board of Alcoholic Control shall have authority to

employ legal counsel and such other employees as it may deem
necessary and fix their compensation. The per diem and subsistence
allowance for the City of Monroe Board of Alcoholic Control shall be
fixed by the governing body of the City of Monroe. The City of
Monroe Board of Alcoholic Control shall have authority to issue
purchase transportation permits as provided in G.S. 18B-403 and shall

be governed by and follow G.S. 18B-501 with respect to

enforcement."
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Sec. 2. Section 7 of Chapter 541 of the 1963 Session Laws, as

amended by Chapter 165 of the 1965 Session Laws and Chapter 197

of the 1989 Session Laws, reads as rewritten:

"Sec. 7. Out of the gross profits derived from the operation of said

Alcoholic Beverage Control stores and after the payment of all costs

and operating expenses, and after obtaining sufficient and proper

working capital, the amount thereof to be determined by the Cit)' of

Monroe Board of Alcoholic Beverage Control, said board shall expend

an amount for law enforcement purposes of not les s than five per cent

(5%) nor more than 10 per cent (10%) thereof to be determined by

quarterly audits, which amount shall supplement and not supplant the

amount u s ually budgeted for such purposes by the Cit)r of Monroe.

In the expenditure of said funds, the Ci^y Board of Alcoholic Control

shall employ one or more persons as law enforcement officer or

officers to be appointed by and directly responsible to the said board.

The person or persons so appointed shall, after taking the oath

prescribed by law for peace officers, have the same powers and

authorities within the ci^y limits of the Cit}' of Monroe as other peace

officer s or the Board may contract for law enforcement pur s uant to

G.S. 18B-501(f).

—

x^ny such person or persons so appointed, or any

other peace officer while in hot pursuit of anyone found to be violating

the prohibition laws of this State, shall have the right to go into any

other count)' of the State and arrest such defendant therein so long as

such hot pur s uit of such person shall continue, and the common law

of hot pursuit shall be applicable to said offenses and such officer or

officers .

—

x^ny law enforcement officer appointed by the said Board of

Alcoholic Control and any other peace officer is hereby authorized,

upon request of the sheriff or other lawful officer in any other country,

to go into such other count}' and assist in suppressing a violation of

the prohibition laws therein, and while so acting shall have such

powers as a peace officer as are granted to him in Union Count}' and

be entitled to all the protection provided for said officer while acting in

his own count}'.

In addition, the Cit}' of Monroe Board of Alcoholic Control is

authorized, in its discretion, to expend for education as to the effects

of the use of alcoholic beverages and for the rehabilitation of

alcoholics not more than five per cent (5%) of its gross profits , to be

determined by quarterly audits, but in no event shall a sum in excess

of ten per cent (10%) of the gross profits be spent for the combined

purposes of law enforcement, education and rehabilitation.

Out of the net profits derived from the operation of said xAxlcoholic

Beverage Control stores, the Cit}' of Monroe Board of Alcoholic

Beverage Control shall on a quarterly basis pay over to the following

named governing bodies, departments, boards, and agencies amounts
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equal to the following percentages of the net profits which s hall be

expended by said governing bodies ^ departments, boards, and agencies

for these purposes and none other as follows: The distribution of

revenue made by the City of Monroe Board of Alcoholic Beverage

Control shall be consistent with G.S. 18B-805. The schedule of other

distributions of revenue authorized under G.S. 18B-805(e) shall be as

follows:

(a) Fifty per cent percent (50%) to go to the general fund of the

City of Monroe.

(b) Twenty-five per cent percent (25%) to go to the general fund of

Union County.

(c) Twelve per cent (12%) to go to the Monroe School Board.

(d) Twelve per cent (12%) Twenty-four percent (24%) to go to the

Union County Board of Education.

(e) One per cent percent (1%) to go to the Union County

Library.

"

Sec. 2. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the

26th day of April, 1993.

SB. 457 CHAPTER 33

AN ACT TO ESTABLISH STATEWIDE SEASONS FOR TAKING
BEAVER AND TO ALLOW THE TAKING OF DEPREDATING
BEAVER WITHOUT OBTAINING A PERMIT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 113-291.9, enacted by Section 3 of Chapter

483 of the 1991 Session Laws, reads as rewritten:

"§ 7/5-29/. 9. Taking of baa\'er beaver, in certain counties ,

(a) Notwithstanding any other law, there is an open season for

taking beaver with firearms during any open season for the taking of

wild animals, provided that permission has been obtained from the

owner or lessee of the land on which the beaver is being taken.

(b) Notwithstanding any other law, it is lawful to use or sell beaver

parts taken under a depredation permit issued by the Wildlife

Resources Commission.

(c) Notwithstanding G.S. 11 3-29 1.6(d) or any other law, it is

lawful to set traps number 330 of the connibear type or size, if at least

one-half of the trap is covered by water, when trapping beaver during

the season for trapping beaver as established by the Wildlife Resources

Commission.
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(d) Notwithstanding G.S. 11 3-29 1.1 (b)(2) or any other law, it is

lawful to use snares when trapping beaver during the season for

trapping beaver as established by the Wildlife Resources Commission.

(e) Notwithstanding any other provision of law, landowners whose
property is or has been damaged or destroyed by beaver may take

beaver on their property by any lawful method without obtaining a

depredation permit from the Wildlife Resources Commission, and may
obtain assistance from other persons in taking the depredating beaver

by giving those persons permission to take beaver on the landowner's

property.

(f) This section shall not apply to Buncombe, Madison, McDowell,
or Yancey Counties.

-(e)

—

This section applies only to Bladen, Brun swick, Columbus,
Craven, Johnston, Jones, Lenoir, Pamlico, Randolph, Sampson, and

Wayne Counties.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

26th day of April, 1993.

SB. 458 CHAPTER 34

AN ACT TO PROVIDE FOR AN AT-LARGE SEAT ON THE
KINGS MOUNTAIN BOARD OF EDUCATION, INSTEAD OF
ALL THE MEMBERS BEING ELECTED FROM RESIDENCY
DISTRICTS.

The General Assembly of North Carolina enacts:

Section 1. Section 3 of Chapter 63, Session Laws of 1961,

reads as rewritten:

"Sec. 3. The School Board shall remain five members, three two

to reside in the City of Kings Mountain and Mountain, two from the

territory outside the corporate limits, limits, and one from the Kings

Mountain City School Administrative Unit at large. The at-large seat

is seat number five as designated by Section 1(e) of Chapter 934,

Session Laws of 1983.
"

Sec. 2. This act does not affect the term of office of the

member of the Kings Mountain Board of Education currently holding

seat number five.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

26th day of April, 1993.

78



Session Laws - 1993 CHAPTER 37

H.B. 435 CHAPTER 35

AN ACT TO ALLOW ABSENTEE VOTING IN OLD FORT TOWN
ELECTIONS CONDUCTED BY THE MUNICIPAL BOARD OF
ELECTIONS.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the Town of Old Fort, being

Chapter 271, Private Laws of 1911, is amended by adding a new
section to read:

"Sec. 1 1.1. Absentee Voting. Absentee voting shall be allowed in

the Town of Old Fort if city elections are conducted by a municipal

board of elections, and any references in G.S. 163-302 that refer to

the county board of elections shall, for the Town of Old Fort, refer to

the municipal board of elections if city elections are conducted by a

municipal board of elections. The State Board of Elections may adopt

rules to regulate this section."

Sec. 2. This act becomes effective with respect to all elections

held on or after July 1, 1993.

In the General Assembly read three times and ratified this the

26th day of April, 1993.

H.B. 586 CHAPTER 36

AN ACT TO ABOLISH THE VACANT OFFICE OF CORONER IN
HALIFAX COUNTY.

The General Assembly of North Carolina enacts:

Section 1. The office of coroner in Halifax County is

abolished.

Sec. 2. Chapter 152 of the General Statutes is not applicable to

Halifax County.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

26th day of April, 1993.

SB. 510 CHAPTER 37

AN ACT TO PROVIDE FOR THE SEPARATE ELECTION OF
THE MAYOR OF CONNELLY SPRINGS.

The General Assembly of North Carolina enacts:

Section 1. Effective with the organizational meeting after the

1993 municipal election. Section 3.1 of the Charter of the Town of
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Connelly Springs, being Chapter 528, Session Laws of 1989, reads as

rewritten

:

"Sec. 3.1. Number of Members. The governing body shall consist

of the seven six members of the Board of Aldermen. Aldermen and

the Mayor. "

Sec. 2. Section 3.2 of the Charter of the Town of Connelly

Springs, being Chapter 528, Session Laws of 1989, reads as

rewritten:

"Sec. 3.2, Manner of Elecfion of Board of Aldermen , Election. The
qualified voters of the entire Town of Connelly Springs shall elect the

Board of Aldermen. Aldermen and the Mayor. "

Sec. 3. Section 3.3 of the Charter of the Town of Connelly

Springs, being Chapter 528, Session Laws of 1989, reads as

rewritten

:

"Sec. 3.3. Term of Office of Board of Aldermen. Office. Seven

Aldermen are to be elected at the first regular Town Council election

to be held in November of 1989.—The person receiving the highest

number of votes as Alderman shall be Mayor who will serve a

four -year term, together with the three persons receiving the ne.\t

highes t numbers of votes, and they shall also serve a four -year term,

and the three persons receiving the next highest numbers of votes

shall serve a t^^o-year term.

Li 1991 and quadrennially thereafter, three Council Members shall

be elected for four-year terms. In 1993 and quadrennially thereafter,

fo«4: three Council Members shall be elected with the person receiving

the highest number of votes being Mayor.—If a vacancy occurs in the

office of the Council—Member who is Mayor,—the Council s hall

designate one of its members to be Mayor for the remainder of the

term , elected for four-year terms, and a Mayor shall be elected for a

four-year term. Effective with the organizational meeting after the

1993 municipal election, the Board of Aldermen consists of six

members.
The Board of Aldermen shall in all ways respond to reasonable

requests of the Town's constituents giving due consideration to the

United States and State Constitutions, to the welfare of the Town, and

to the long range effects and impacts of the decisions of the Town."
Sec. 4. Nothing in this act affects the terms of office of persons

elected in 1989 or 1991. Nothing in the Charter of the Town of

Connelly Springs shall be construed to prevent the person who is

Mayor, whether at the time of ratification of this act or afterwards,

from seeking reelection as Mayor.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

29th day of April, 1993.
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SB. 110 CHAPTER 38

AN ACT TO ALLOW LOCAL SCHOOL BOARDS TO REQUEST
WAIVERS FOR CENTRAL OFFICE STAFF AS PROVIDED BY
THE SCHOOL IMPROVEMENT AND ACCOUNTABILITY
ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-238.3 is amended by adding a new
subsection to read:

"
(b2) Waivers concerning central office staff -- A local board of

education may request waivers of State laws, regulations, or policies

which are included in the building plans described in subsection (bl)

of this section, and it may also request waivers which affect the

organization, duties, and assignment of central office staff only.

Provided, none of the duties to be performed pursuant to G.S. 115C-

436 may be waived. A request for a waiver shall (i) identify the State

laws, regulations, or policies that inhibit the local unit's ability to

reach its local accountability goals, (ii) set out with specificity the

circumstances under which the waiver may be used, and (iii) explain

how a waiver of those laws, regulations, or policies will permit the

local unit to reach its local goals.
"

Sec. 2. G.S. 1 15C-238.6(a) reads as rewritten:

"(a) Prior to June 30 each year, the State Superintendent shall

review local school improvement plans submitted by the local school

administrative units in accordance with policies and performance

indicators adopted by the State Board of Education. If the State

Superintendent approves the plan for a local school administrative

unit, that unit shall participate in the Program for the next fiscal year.

If a local plan contains a request for a waiver of State laws,

regulations, or policies, in accordance with G.S. 115C-238.3(bl) or

(b2) , the State Superintendent shall determine whether and to what

extent the identified laws, regulations, or policies should be waived.

The State Superintendent shall present that plan and his determination

to the State Board of Education. If the State Board of Education

deems it necessary to do so to enable a local unit to reach its local

accountability goals, the State Board, only upon the recommendation
of the State Superintendent, may grant waivers of:

(1) State laws pertaining to class size, teacher certification,

assignment of teacher assistants, the use of State-adopted

textbooks, and the purposes for which State funds for the

public schools, except for funds for school health

coordinators, may be used: Provided, however, the State

Board of Education shall not permit the use of funds for
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teachers for expanded programs under the Basic Education

Program for any other purpose;

(2) All State regulations and policies, except those pertaining to

State salary schedules and employee benefits for school

employees, the instructional program that must be offered

under the Basic Education Program, the system of

employment for public school teachers and administrators set

out in G.S. 115C-325, health and safety codes, compulsory

school attendance, the minimum lengths of the school day

and year, and the Uniform Education Reporting System.

Except for waivers requested by the local board in accordance with

G.S. 115C-238.3(b2) for central office staff. Waivers waivers shall be

granted only for the specific schools for which they are requested in

building-level plans and shall be used only under the specific

circumstances for which they are requested."
.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 3rd

day of May, 1993.

H.B. 141 CHAPTER 39

AN ACT TO AUTHORIZE ACCESS TO INFORMATION
RELEVANT TO NONCmMINAL VIOLATIONS OF THE LAW
FROM THE POLICE INFORMATION NETWORK.

The General Assembly of Norlh Carolina enacts:

Section 1. G.S. 114-10. 1(c) reads as rewritten:

"(c) The Attorney General, after consultation with participating

agencies, shall adopt rules and regulations governing the organization

and administration of the Police Information Network, including rules

and regulations governing the types of information relating to the

administration of criminal justice to be entered into the system, and

who shall have access to such information. The rules and regulations

governing access to the Police Information Network shall not prohibit

an attorney who has entered a criminal proceeding in accordance with

G.S. 15A-141 from obtaining information relevant to that criminal

proceeding. The rules and regulations governing access to the Police

Information Network shall not prohibit an attorney who represents a

person in adjudicatory or dispositional proceedings for an infraction

from obtaining the person's driving record or criminal history. The
Attorney General may call upon the Governor's Committee on Law
and Order for advice and such other assistance that the Committee

may be authorized to render.
"

Sec. 2. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the 4th

day of May, 1993.

SB. 163 CHAPTER 40

AN ACT TO REQUIRE THE COMMISSIONER OF INSURANCE
AND THE RATE BUREAU TO DEVELOP A PROPOSED PLAN
FOR WOPOCERS' COMPENSATION CARRIERS LOSS
CONTROL SERVICES.

The General Assembly of North Carolina enacts:

Section 1. All insurers writing workers' compensation
insurance in this State and groups that self-insure their workers'
compensation liabilities in this State, shall file with the Commissioner
by October 1, 1993, their loss control and accident prevention
consultation services plans.

Sec. 2. The North Carolina Rate Bureau and the Commissioner
of Insurance shall jointly develop a plan for loss control and accident

prevention consultation services that requires all insurers writing

workers' compensation insurance in this State to provide or make
available services to their insureds regarding workplace safety, loss

control, and accident prevention. The Commissioner and the Rate
Bureau shall, in developing their plan, give due consideration to the

plans filed by the workers' compensation carriers and the groups that

self-insure their workers' compensation liabilities and may incorporate
features of the carriers' and groups' plans in their plan.

The plan shall address the types of services to be provided or
made available and may distinguish the prescribed services by the

hazards of the industry, employer size, and other relevant factors.

The plan shall be filed by February 1. 1994, with the Legislative

Research Commission's committee studying fire and occupational
safety issues, if then in existence; otherwise, the recommended plan
shall be filed with the Joint Legislative Commission on Governmental
Operations by February 1, 1994.

Sec. 3. The purpose of this legislation is to provide a plan for

review only. Approval of or acquiescence in the plan by the
Legislative Research Commission or its committees or the Joint
Legislative Commission on Governmental Operations does not make
the plan effective; provided, however, that this legislation shall not be
construed as impairing the authority of the Rate Bureau and
Commissioner to make the plan effective pursuant to Chapter 58 of the
General Statutes.

Sec. 4. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the 5th

day of May, 1993.

SB. 181 CHAPTER 41

AN ACT TO REQUIRE ENTITIES PROVIDING HEALTH
BENEFIT PLANS TO MAKE DIRECT PAYMENT TO
GOVERNMENTAL AGENCIES PROVIDING HEALTH CARE
SERVICES.

The General Assembly of North Carolina enacts:

Section 1. Article 3 of Chapter 58 of the General Statutes is

amended by adding a new section to read:

" § 58-3-170. Direct payment to government agencies.

(a) As used in this section, 'health benefit plan' has the same
meaning as in G.S. 58-50-110(11) and includes the Teachers' and

State Employees' Comprehensive Major Medical Plan.

(b) Every entity providing or administering a health benefit plan

covering persons in this State shall make payment for health care

services covered by the health benefit plan that are provided by any

State, county, or city agency, directly to the agency providing the

services.

(c) This section does not apply to the extent the agency providing

the services has been paid for the services by or on behalf of the

person receiving the services.

(d) Nothing in this section shall require any entity providing or

administering a health benefit plan covering persons in this State to

pay any agency directly:

(1) If the agency is outside of the health benefit plan's service

area;

(2) If the entity operates a program by which it only pays the

health care provider directly upon the acceptance of certain

rates and the agency does not accept said rates; or

(3) If the entity operates a program by which it provides,

authorizes, or arranges for a covered person to receive

health care from a designated provider or refers the covered

person to a designated provider, and the agency is not a

designated provider.
"

Sec. 2. This act applies to every health benefit plan, as defined

in Section 1 of this act, that has an inception, renewal, or anniversary

date on or after October 1, 1993.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of May, 1993.
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SB. 708 CHAPTER 42

AN ACT TO ALLOW BURKE. HARNETT, LEE, MCDOWELL,
MADISON, NASH, POLK, SAMPSON, AND YANCEY
COUNTIES AND THE CITIES OF ANGIER, BROADWAY,
BURNSVILLE, CLINTON, COATS, CONNELLY SPRINGS,
DREXEL, DUNN, ERWIN, GLEN ALPINE, HILDEBRAN,
HOT SPRINGS, LILLINGTON, MARION, MARS HILL,
MARSHALL, MONROE, MORGANTON, OLD FORT,
RHODHISS, ROCKY MOUNT, SANFORD AND VALDESE TO
TAKE INTO CONSIDERATION PROSPECTIVE REVENUES
GENERATED BY A DEVELOPMENT IN ARRIVING AT THE
AMOUNT OF CONSIDERATION FOR AN ECONOMIC
DEVELOPMENT CONVEYANCE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 158-7. l(dl) reads as rewritten:

"(dl) In arriving at the amount of consideration that it receives,

the Board may take into account prospective tax revenues from

improvements to be constructed on the property, prospective sales tax

revenues to be generated in the area, as well as any other prospective

tax revenues or income coming to the county or city over the next 10

years as a result of the conveyance or lease provided the following

conditions are met:

(1) The governing board of the county or city shall determine

that the conveyance of the property will stimulate the local

economy, promote business, and result in the creation of a

substantial number of jobs in the county or city.

(2) The governing board of the county or city shall contractually

bind the purchaser of the property to construct improvements

on the property whhin a specified period of time, not to

exceed 10 years, which improvements are sufficient to

generate the tax revenue taken into account in arriving at the

consideration. Upon failure to construct the improvements

specified in the contract, the purchaser shall reconvey the

property back to the county or city.

This subsection applies to the Cities of Angier, Broadway,

Burnsville, Clinton, Coats, Concord, Connelly Springs, Conover,

Drexel, Dunn, Erwin, Glen Alpine, Hildebran, Hot Springs,

Kannapolis, Lillington, Marion, Mars Hill, Marshall, Monroe,
Mooresville, Morganton

,

Mount Airy. Old Fort, Rhodhiss, Rocky
Mount, St. Pauls, Sanford, Selma. Smithfield, Statesville, Troutman,

Vaidese, and Winston-Salem, and the Counties of Ashe, Burke,

Cabarrus, Forsyth, Franklin, Harnett, Iredell, aad

—

Johnston.
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Johnston, Lee, McDowell, Madison, Nash, Polk, Sampson, and

Yancey. "

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

12th day of May, 1993.

S.B. 218 CHAPTER 43

AN ACT TO DIRECT THE JOINT COMMITTEE ON TEACHER
EDUCATION TO REPORT TO THE JOINT LEGISLATIVE
EDUCATION OVERSIGHT COMMITTEE INSTEAD OF THE
JOINT LEGISLATIVE COMMISSION ON GOVERNMENTAL
OPERATIONS.

The General Assembly of North Carolina enacts:

Section 1. Section 96(d) of Chapter 830 of the 1987 Session

Laws reads as rewritten:

"(d) The Board of Governors and the State Board of Education

shall, through the joint council or commission recommended in the

1987 report mandated by the 1985 General Assembly entitled 'The

Education of North Carolina's Teachers', jointly develop a plan for

monitoring and evaluating the effectiveness and impact of the efforts to

implement the objectives of the Report of the Task Force on the

Preparation of Teachers. Such plan shall include measurable

outcomes and provide for the collection of data and other information

to determine the extent to which these outcomes are achieved, and to

determine to what extent the results are attributable to the various

efforts initiated by this act. This monitoring and evaluation plan shall

be developed and presented to the Joint Legislative Commission on

Governmental Operations by February 15, 1988. The plan shall

provide for annual reports of the findings to the Joint Legislative

Commi ssion on Governmental Operations Joint Legislative Education

Oversight Committee and to the chairmen of the House and Senate

Appropriations Committees on Education."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

13th day of May, 1993.

H.B. 416 CHAPTER 44

AN ACT TO PROHIBIT THE ISSUANCE OF NEW SHELLFISH
CULTIVATION LEASES IN CORE SOUND.

The General Assembly of North Carolina enacts:
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Section 1. (a) Notwithstanding G.S. 113-202, the Marine
Fisheries Commission shall not grant shellfish cultivation leases for

areas in Core Sound. However, the Marine Fisheries Commission
may grant any shellfish cultivation lease for which a formal application

is pending on the date of ratification of this act and which covers an
area lying within one statute mile of the western shore of Core Sound.

(b) For purposes of this act Core Sound is the body of water
lying between Core Banks and the Carteret County mainland bounded
on the northern end by a line from a point near Swash Inlet at 34°

58'50"N-76° 09'13"W and running 292° M to a point on Hog Island

Reef at 35° 00'06"N-76° 14'52"W and on the southern end by a line

from a point north of Bardens Inlet at 34° 38'16"N-76° 3r05"W
running 6° M to a point at Marshallberg at 34° 43'07"N-76°
31'12"W.

Sec. 2. This act does not prohibit the renewal or transfer of
shellfish cultivation leases in Core Sound in accordance with G.S.
113-202 if the lease being renewed or transferred existed prior to or
on the effective date of this act.

Sec. 3. This act is effective upon ratification and expires on
July 1, 1995.

In the General Assembly read three times and ratified this the

13th day of May, 1993.

H.B. 654 CHAPTER 45

AN ACT TO EXPAND THE NUMBER OF COUNTIES IN WHICH
THE TAX CREDIT FOR CREATING JOBS IS AVAILABLE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-1 30.40(c) reads as rewritten:

"(c) County Designation. - A severely distressed county is a
county designated as severely distressed by the Secretary of
Commerce. Each year, on or before December 31, the Secretary of
Commerce shall designate which counties are considered severely
distressed, and shall provide that information to the Secretary of
Revenue. A county is considered severely distressed if its distress

factor is one of the thirt}f-three fifty highest in the State. The Secretary
shall assign to each county in the State a distress factor that is the sum
of the following:

(1) The county's rank in a ranking of counties by rate of
unemployment from lowest to highest.

(2) The county's rank in a ranking of counties by per capita

income from highest to lowest.
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(3) The county's rank in a ranking of counties by percentage

growth in population from lowest to highest.

In measuring rates of unemployment and per capita income, the

Secretary shall use the latest available data published by a State or

federal agency generally recognized as having expertise concerning the

data. In measuring population growth, the Secretary shall use the most

recent estimates of population certified by the State Budget Officer. A
designation as a severely distressed county is effective only for the

calendar year following the designation."

Sec. 2. G.S. 105-151. 17(c) reads as rewritten:

"(c) County Designation. — A severely distressed county is a

county designated as severely distressed by the Secretary of

Commerce. Each year, on or before December 31, the Secretary of

Commerce shall designate which counties are considered severely

distressed, and shall provide that information to the Secretary of

Revenue. A county is considered severely distressed if its distress

factor is one of the thirt}f-three fifty highest in the State. The Secretary

shall assign to each county in the State a distress factor that is the sum
of the following:

(1) The county's rank in a ranking of counties by rate of

unemployment from lowest to highest.

(2) The county's rank in a ranking of counties by per capita

income from highest to lowest.

(3) The county's rank in a ranking of counties by percentage

growth in population from lowest to highest.

In measuring rates of unemployment and per capita income, the

Secretary shall use the latest available data published by a State or

federal agency generally recognized as having expertise concerning the

data. In measuring population growth, the Secretary shall use the most

recent estimates of population certified by the State Budget Officer. A
designation as a severely distressed county is effective only for the

calendar year following the designation."

Sec. 3. By July 15, 1993, the Secretary of Commerce shall

give the Secretary of Revenue a list of the 17 counties that this act

adds to the category of severely

distressed counties. In compiling this list, the Secretary of Commerce
shall use the same data that was available when the list of 33 counties

was compiled for submission by December 31, 1992.

Sec. 4. This act is effective for taxable years beginning on or

after January 1, 1993.

In the General Assembly read three times and ratified this the

13th day of May, 1993.
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H.B. 156 CHAPTER 46

AN ACT REPEALING A LOCAL ACT RELATING TO THE
WINSTON-SALEM SPORTS COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. Chapter 37 of the 1975 Session Laws, as amended
by Chapter 265, Session Laws of 1979, is repealed.

Sec. 2. This act applies only to the City of Winston-Salem.
Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

18th day of May, 1993.

H.B. 283 CHAPTER 47

AN ACT RECOMMENDED BY THE JUVENILE LAW STUDY
COMMISSION TO ESTABLISH A PILOT PROGRAM UNDER
THE ADMINISTRATIVE OFFICE OF THE COURTS
REGARDING JUVENILE COURT JURISDICTION OVER
JUVENILES BETWEEN SIXTEEN AND EIGHTEEN YEARS OF
AGE WHO ARE BEYOND THE DISCIPLINARY CONTROL OF
THEIR PARENTS.

The General Assembly of North Carolina enacts:

Section 1. There is established a pilot program to be
administered by the Administrative Office of the Courts to expand
juvenile court jurisdiction in the pilot counties to include as

undisciplined juveniles those juveniles at least 16 years of age and
under 18 years of age who are beyond the disciplinary control of their

parents. The pilot program shall be implemented in Catawba, Bertie,

and McDowell Counties. In these counties, for the duration of the

pilot, the definition of undisciplined juvenile shall include "a juvenile
at least 16 years of age and less than 18 years of age who is beyond
the disciplinary control of his parent, guardian, or custodian." The
purpose of the pilot program is to determine whether juvenile court
jurisdiction should be broadened to include such juveniles on a
statewide basis. The Administrative Office of the Courts shall evaluate
the pilot and file a report on the pilot with the General Assembly on
or before the convening of the 1995 Session. The pilot shall

terminate April 1, 1995. The pilot program shall be conducted within
existing funds of the Administrative Office of the Courts.

Sec. 2. This act becomes effective October 1, 1993.
In the General Assembly read three times and ratified this the

18th day of May, 1993.
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H.B. 389 CHAPTER 48

AN ACT TO AMEND CHAPTER 1073 OF THE 1959 SESSION
LAWS TO PROVIDE THAT THE SHERIFF ISSUE MITCHELL
COUNTY WEAPON PERMITS.

The General Assembly of North Carolina enacts: '

Section 1. Chapter 1073 of the 1959 Session Laws, and further

amended, is amended in Section 4 by deleting the phrase "Mitchell,".

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

18th day of May, 1993.

H.B. 517 CHAPTER 49

AN ACT TO EXPAND THE ALLEGHANY COUNTY BOARD OF
COMMISSIONERS FROM THREE TO FIVE MEMBERS.

The General Assembly of North Carolina enacts:

Section 1. In 1994 and quadrennially thereafter, three

members of the Board of Commissioners of Alleghany County shall be

elected.

Sec. 2. In 1996 and quadrennially thereafter, two members of

the Board of County Commissioners of Alleghany County shall be

elected.

Sec. 3. This act does not affect the term of office of members
of the Board of Commissioners of Alleghany County who were elected

in 1990 and 1992.

Sec. 4. Effective on the first Monday in December of 1994, the

Board of Commissioners of Alleghany County is expanded from three

to five members.
Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

18th day of May, 1993.

H.B. 808 CHAPTER 50

AN ACT TO CHANGE THE PROCEDURE FOR CERTIFYING
MUNICIPAL AD VALOREM TAX VALUATIONS IN WAKE
COUNTY TO THE WAKE COUNTY BOARD OF ALCOHOLIC
CONTROL FOR THE PURPOSE OF DISTRIBUTING
PROCEEDS FROM THE SALES OF ALCOHOLIC BEVERAGES.

The General Assembly of North Carolina enacts: -
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Section 1. Section 1 of Chapter 1098 of the 1949 Session Laws
as amended by Chapter 91 of the 1991 Session Laws reads as

rewritten:

"Section 1. That the Wake County Board of Alcoholic Control 4*

hereby authorized and directed to shall allocate and pay over quarterly

to all of the municipal corporations located in Wake County, according
to the relative proportions hereinafter prescribed, a gross sum not less

than twenty-seven per cent percent (27%) of the amount of the net

profits resulting from the operation of all alcoholic beverage control

stores operated by the Wake County Board of Alcoholic Control, and
the -said amount equal to twenty-seven per cent percent (27%) of the

net profits resulting from the operation of all alcoholic beverage
control stores operated by the Wake County Board of Alcoholic
Control shall be allocated, prorated, and paid quarterly to each of the

respective incorporated municipalities located within Wake County
according to the percentage ratio that the assessed valuations for ad
valorem tax purposes within each -swch municipality bears to the total

assessed valuations for ad valorem tax purposes within all of the -said

municipalities for each calendar year within which each fiscal year
begins, municipalities, according to the ad valorem tax records of the

respective municipalities, as certified under oath to the Wake County
Board of Alcoholic Control by the Wake County Assessor ; Assessor.
This certification shall be based on the ad valorem tax values available

to the assessor as of June 30 of the year preceding the certification.

and the The funds paid to the various municipalities pursuant to the

provisions of this Act may be appropriated and expended by each -sweh

*«€h municipality for any lawful public purpose as authorized -ao^

directed by its governing body."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

18th day of May, 1993.

H.B. 1004 CHAPTER 51

AN ACT TO EXEMPT PUBLIC AIRPORT TRAFFIC SIGNS FROM
THE REQUIREMENT FOR UNIFORM SIGNS AND TRAFFIC
CONTROL DEVICES ON HIGHWAYS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 136-30 is amended by adding a new
subsection to read:

"
(e) Exception for Public Airport Traffic Signs. - Publicly owned

airports, as defined in Chapter 63 of the General Statutes, shall be
exempt from the requirements of subsections (b) and (c) of this
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section with respect to informational and directional signs, but not

with respect to regulatory traffic signs.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

ISthday of May, 1993.

S.B. 727 CHAPTER 52

AN ACT TO AUTHORIZE PENDER COUNTY TO CONVEY TO
THE WILLARD OUTREACH ORGANIZATION, INC.,

CERTAIN REAL PROPERTY AT PRIVATE SALE.

The General Assembly of North Carolina enacts:

Section 1. Notwithstanding the provisions of G.S. 153A-176
and Article 12 of Chapter 160A of the General Statutes, the County of

Pender may convey whhout any covenants or conditions, to the

Willard Outreach Organization, Inc., a nonprofit corporation, the

remainder of the real property known as the Willard Primary School

located on N.C. Highway 11 near the intersection of U.S. Highway
117.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

19th day of May, 1993.

S.B. 777 ' CHAPTER 53

AN ACT TO REVISE THE CHARTER OF THE TOWN OF
GRIFTON TO ALLOW THE TOWN TO EXERCISE
EXTRATERRITORIAL LAND-USE JURISDICTION WITHIN
TWO MILES OF THE TOWN'S CORPORATE LIMITS.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the Town of Grifton, being Chapter

480 of the Session Laws of 1975. is amended by adding a new Section

8-4 to Chapter VIII to read:

"Sec. 8-4. Extraterritorial jurisdiction. Notwithstanding the

provisions of G.S. 160A-360, the Town of Grifton may exercise the

extraterritorial jurisdiction powers granted by Article 19 of Chapter

160A of the General Statutes within a defined area extending not more
than two miles beyond the corporate limits."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

19th day of May, 1993.
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SB. 861 CHAPTER 54

AN ACT TO ALLOW SHAMPOOING BY UNLICENSED
SHAMPOOERS IN JONES AND LENOIR COUNTIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 88-1 reads as rewritten:

"§ 88-1. Practice of cosmetology regulated; permits for operation of

cosmetic art shops.

(a) On and after June 30, 1933, no person or combination of

persons shall, for pay or reward, either directly or indirectly, practice

or attempt to practice cosmetic art as hereinafter defined in the State of

North Carolina without a certificate of registration, either as a

registered apprentice or as a registered 'cosmetologist,' issued

pursuant to the provisions of this Chapter by the State Board of

Cosmetic Art Examiners hereinafter established and, except as

provided in G.S. 88-7.1; the practice of cosmetic art shall not be

performed outside of a licensed and regularly inspected beauty

establishment.

(b) The operator of a cosmetic art shop, beauty parlor or

halrdressing establishment may employ unlicensed personnel to do

shampooing only, where the shampooing is done under the

supervision of a registered cosmetologist. As used in this paragraph,

'shampooing' includes only the application of shampoo to hair and the

removal of the shampoo from the hair, and does not include any

arranging, dressing, waving, marcelling or other treatment of hair.

This paragraph does not apply to barbershops. This paragraph shall

not apply to the following counties: Guilford, Jones

,

—Lenoir,

Mecklenburg, Onslow, Richmond, Sampson.

(c) On and after February 1, 1976, any person, firm or

corporation, before establishing or opening a cosmetic art shop not

heretofore licensed by the State Board of Cosmetic Art, shall make

application to the Board, on forms to be furnished by the Board, for a

permit to operate a cosmetic art shop. The shop of such applicant

shall be inspected and approved by the State Board of Cosmetic Art by

an agent designated for such purpose by the Board before such

cosmetic art shop shall be opened for business. It shall be unlawful

to open a new cosmetic art shop for the practice of cosmetology until

such shop has been inspected, as heretofore required, and determined

by the Board to be in compliance with the requirements set forth in

this Chapter. Upon the determination by the Board that the applicant

has complied with the requirements of this Chapter, the Board shall

issue to such applicant a permit to operate a cosmetic art shop. A fee

of twenty-five dollars ($25.00) shall be paid to the Board for the
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inspection of a cosmetic art shop. Such fee must accompany the

application for a permit to operate a cosmetic art shop at the time such

application is filed with the Board.

All cosmetic art shops in operation as of February 1, 1976, shall be

required to make application to the Board of Cosmetic Art, on forms

supplied by the Board, for a permit to operate. The fee required for

such permit shall be three dollars ($3.00) per active booth in said

shop.

Thereafter, all permits shall be renewed as of the first day of

February of each and every year, and the fee for annual renewal of

cosmetic art shop permits shall be as set forth in G.S. 88-21. No
permit or certificate shall be transferable from one location to another

or from one owner to another at the same location. Each cosmetic art

shop permit shall be conspicuously posted within such cosmetic art

shop for which same is issued."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

19th day of May, 1993.

H.B. 410 CHAPTER 55

AN ACT TO MERGE THE BEAUFORT COUNTY AND
WASHINGTON CITY SCHOOL ADMINISTRATIVE UNITS.

The General Assembly of North Carolina enacts:

Section 1. Effective Date of Merger.

The existing Beaufort County School Administrative Unit (the

"county unit") and the existing Washington City School Administrative

Unit (the "city unit") are merged effective July 1, 1993. The

resulting merged administrative unit shall be known as the Beaufort

County School Administrative Unit (the "Merged Unit").

Sec. 2. Voting Rights Preclearance.

The merger of the county and city units is subject to preclearance

under the Federal Voting Rights Act before it may be implemented.

The attorneys of the existing county and city units shall submit this act

to the United States Attorney General for preclearance under section 5

of the Voting Rights Act within 30 days of ratification of this act. In

the event this act is not precleared by the Attorney General by July 1

,

1993, then merger shall take effect upon the first day of the month

following notice of preclearance.

Sec. 3. Interim Merged Board of Education.

(a) Upon ratification of this act there shall be created an Interim

Merged Beaufort County Board of Education (the "Interim Board") to

consist of the following members:
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Buell Thomas Allen Roger Benett Brinn
Jack Franklin Cherry Randolph Eric Clayton
Russell Clifford Cook Mary Coffey Gurley
Archie Allen Harding Henry Donald Hamilton
Mary Bullock Hawkins Fenner Mac Hodges
William Earl Jefferson, Sr. Artis Olin Midgette
Patricia Johnson Peele Betty Barr Randolph

Gary Wayne Sawyer
(b) The term of office of the members of the Interim Board shall

commence upon the ratification of this act, and continue until the

effective date of merger.

(c) Vacancies on the Interim Board shall be filled by
appointment by the Beaufort County Board of Commissioners.

(d) The Interim Board shall elect a chairman and vice-chairman
from among its members. The duties of the vice-chairman shall be
prescribed by the Interim Board and he/she shall have the same voting
rights and privileges as any other member of the Interim Board. The
chairman shall exercise those duties prescribed by the Interim Board
not inconsistent with the General Statutes. The chair, or member
acting as chair at any meeting, shall have the right to vote.

(e) The Interim Board shall have the power to enter into

contracts for personnel, professional services, and operational
functions, including the authority to employ an Interim
Superintendent, support staff, an attorney, and other contracted
services, pursuant to such appropriations as may be made by the State

Board of Education or the Beaufort County Commissioners. The
terms of the contracts for the Interim Superintendent and other interim
personnel shall terminate no later than the effective date of merger.

(0 Between the ratification of this act and the effective date of
merger, neither the city board nor county board may enter into any
contract for personnel, other than those eligible for tenure under G.S.
115C-325, wnich extends beyond the effective date of merger, unless
the contract gives the Merged Board authority, in its sole discretion,
to ratify or terminate the contract after the effective date of merger.
During the same period neither board may enter into any contract for
construction of new school facilities, for the renovation and repair of
existing facilities, or for any other purpose, that would involve the
expenditure of more than ten thousand dollars ($10,000), unless such
contract has been approved in writing by the Beaufort County Board
of Commissioners. Any contract entered into in violation of this

subsection may be voided by the Merged Board in its discretion.

(g) The State Board of Education shall allot to the Interim Board
upon the effective date of this act, one superintendent position and one
clerical support position, and the Beaufort County Board of
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Commissioners may appropriate, at its discretion, such funds to the

Interim Board as are necessary for the effective implementation of this

act. The Interim Board may, at its discretion, use such allotments

and appropriations to employ personnel or for contracted services.

(h) The Interim Board may organize itself and adopt policies and

procedures consistent v^ith those powers possessed by county boards of

education under the General Statutes, for the operation of the Interim

Board and to govern the Merged Unit subsequent to the effective date

of merger.

(i) For purposes of dual office holding, the Interim Board shall

be considered a joint committee of the existing city and county boards

of education. Compensation of the Interim Board members shall be

set by the Beaufort County Board of Commissioners. Those members
serving on the Interim Board who also serve on the existing boards of

education are eligible for compensation for serving on the Interim

Board in addition to the compensation paid to them for service on the

existing city and county boards.

Sec. 4. Merged Administrative Unit.

(a) Upon the effective date of merger the Interim Board shall

become the Merged Board and the members of the Interim Board at

that time shall become the members of the Board of Education of the

Merged Unit which shall be named the Beaufort County Board of

Education (the "Merged Board").

(b) Until the effective date of merger the existing city and county

boards of education shall continue to exercise the same powers and

duties for the existing city and county administrative units, except as

otherwise herein provided. The terms of office of the existing city and

county boards of education shall be extended from the effective date of

this act to the date of merger. Upon merger, the existing city and

county administrative units and the existing city and county boards of

education shall cease to exist and the terms of office of the members
of the existing city and county boards of education shall terminate.

(c) Upon merger, the Merged Board shall exercise the powers

and duties of a county board of education under the General Statutes,

except as otherwise provided in this act.

(d) Upon the merger, the Merged Board and its successor

Permanent Board, established under Section 5, shall assume the title

to all property of the existing city and county administrative units. All

claims and demands that the existing city and county boards may have

at the time of merger shall be transferred to the Merged Board, and

the Merged Board and its successor Permanent Board shall have the

same authority to enforce those claims and demands as the existing

city and county boards of education would have had, had they

continued to exist. Any obligations and liabilities, including existing
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personnel contracts, of the existing city and county boards of
education shall become the obligations and liabilities of the Merged
Board and its successor Permanent Board, and those obligations and
liabilities may be enforced against the Merged Board and its successor
Permanent Board to the same extent they might be enforced against

the existing city and county boards of education had they continued to

exist.

(e) The State Board of Education shall allot positions to the

Merged Unit in accordance with the Board's Allotment Policy Manual
for the North Carolina Public Schools. If merger has not been
precleared by the Attorney General by July 1, 1993, then the State

Board shall make all allotments for the 1993-94 fiscal year in the

same manner as it would if merger was not taking place; except those
additional allotments as provided for in Section 3(g) of this act shall be
continued.

(f) If the Interim or Merged Board shall employ either of the

existing superintendents as Interim Superintendent while that person
continues to serve as superintendent of either existing administrative

unit, then the allotments to either existing administrative unit or the

Merged Unit shall not be reduced as a result of such employment and
assignment; provided, however that persons filling positions from such
allotments may not be paid from more than one allotment at the time.

(g) Nothing herein shall be construed to compel nor restrict the
Interim or Merged Board in the payment of locally funded
supplements, subject to appropriations therefor.

(h) Notwithstanding any other provision of this act. the Interim
Board may act as the Merged Board at any time following the

formation of the Interim Board for the purpose of employing a
Merged Superintendent. Such action shall require at least a simple
majority vote of the membership of the Interim or Merged Board and
shall not be inconsistent with Article 18 of Chapter 115C of the

General Statutes, except as otherwise provided in this act. Nothing
herein shall prohibit the Merged Board from employing the Interim
Superintendent as the Merged Superintendent, and nothing herein
contained shall require the Merged Board to employ the Interim
Superintendent as the Merged Superintendent.

(i) Vacancies on the Merged Board shall be filled by
appointment by the remaining members of the Merged Board.

(j) Compensation paid to members of the Merged Board shall be
determined as provided for by the General Statutes for county boards
of education.

Sec. 5. Permanent Board of Education.
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(a) The Permanent Beaufort County Board of Education ("the

Permanent Board") shall be comprised of nine members elected from
districts.

(b) The members of the Permanent Board shall be elected for a

term of four years in nonpartisan plurality elections held at the time of

the general election for county offices. Duly elected members of the

Permanent Board shall take office the first Monday of December
immediately following their election and shall take the oath of office

prescribed in Article VI, Section 7 of the Constitution.

(c) The initial election for the Permanent Board shall be held at

the time of the General Election in 1994. In 1994, those seats

representing the even-numbered districts shall be elected for a four-

year term and those seats representing the odd-numbered districts shall

be elected for a two-year term. In subsequent elections each seat shall

be elected for four-year terms.

(d) The nine electoral districts for elections to be held in 1994
and thereafter are as follows:

The boundaries of the districts are as listed below. The names
and boundaries of townships, tracts, block groups, and blocks are as

they were legally defined and recognized in the 1990 U.S. Census.

Boundaries are as shown on the IVTD Version of the United States

Bureau of the Census 1990 TIGER Files.

District 1: Beaufort County: Washington township: Tract 9903:

Block Group 2: Block 202, Block 203. Block 204, Block 205, Block

206; Block Group 3: Block 301. Block 302. Block 303, Block 304,

Block 305; Block Group 4: Block 401, Block 402, Block 403, Block

404, Block 405, Block 406, Block 407, Block 408, Block 409A,
Block 411, Block 412, Block 413, Block 416A. Block 4I7A, Block

418, Block 419, Block 420, Block 421, Block 422, Block 423, Block

424, Block 425, Block 426, Block 427. Block 428, Block 429, Block

430, Block 431, Block 432, Block 433. Block 434, Block 435, Block

436, Block 437, Block 438, Block 439, Block 440, Block 441, Block

442, Block 443, Block 444, Block 445. Block 446, Block 447, Block

448, Block 449, Block 450, Block 451, Block 452, Block 453, Block

454, Block 455, Block 456, Block 457, Block 458, Block 459, Block

460, Block 461, Block 462, Block 463, Block 464, Block 465, Block

466, Block 467, Block 468, Block 469, Block 470, Block 471A,
Block 472, Block 473, Block 474, Block 475, Block 476, Block 477,

Block 478; Block Group 5: Block 503A, Block 504A, Block 505A,
Block 507C, Block 512A, Block 513, Block 514A. Block 5I4B, Block

516, Block 517, Block 518, Block 519, Block 520, Block 521, Block

522, Block 523, Block 524, Block 525A, Block 525B, Block 525C,
Block 526, Block 527, Block 528, Block 529, Block 530, Block 531,
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Block 532, Block 533, Block 534, Block 535, Block 536, Block 537;

Tract 9904: Block Group 2, Block Group 3: Block 301A, Block

301B, Block 302A, Block 302B, Block 302C, Block 304, Block 305,

Block 306, Block 307A, Block 307B, Block 308A, Block 308B, Block

308C, Block 308D, Block 309, Block 310A, Block 310B, Block

311 A, Block 31 IB, Block 31 IC, Block 312A, Block 312B, Block

314, Block 315, Block 316, Block 317A, Block 317B, Block 317C,

Block 317D, Block 318, Block 319, Block 320, Block 321, Block

322, Block 323, Block 324, Block 325, Block 326, Block 327, Block

328, Block 329, Block 330, Block 331, Block 332, Block 333, Block

334, Block 335, Block 336, Block 337, Block 338, Block 339, Block

340, Block 341, Block 342, Block 343, Block 344, Block 345, Block

346, Block 347, Block 348, Block 349, Block 350, Block 351, Block

352, Block 353, Block 354, Block 355, Block 356, Block 357, Block

358, Block 359, Block 360, Block 361A, Block 361B, Block 362,

Block 363, Block 364, Block 365, Block 366A, Block 366B.

District 2: Beaufort County: Chocowinity township: Tract 9909:

Block Group 1: Block 105A, Block 132A, Block 133A, Block 134A,

Block 135A, Block 137, Block 138. Block 139, Block 141, Block

145A, Block 152A, Block 155A, Block 157A, Block 158, Block 159,

Block 160, Block 161, Block 177, Block 179, Block 180, Block 181;

Block Group 2: Block 206, Block 207. Block 208, Block 209, Block

210, Block 211, Block 213, Block 216, Block 217, Block 218, Block

220, Block 221, Block 224, Block 227, Block 233, Block 271, Block

273, Block 274, Block 275, Block 276. Block 282, Block 287, Block

288, Block 289, Block 290, Block 291; Block Group 3: Block 305,

Block 307, Block 308, Block 309, Block 313, Block 322, Block 323,

Block 324, Block 334; Tract 9910: Block Group 1: Block 109A,

Block 109B, Block 110, Block 158B, Block 159A, Block 159B, Block

162; Block Group 2: Block 215. Block 216, Block 219; Block Group
4: Block 401, Block 402, Block 404. Block 405. Block 406. Block

417; Richland township: Tract 9908: Block Group 1, Block Group 2,

Block Group 3, Block Group 4: Block 401, Block 402, Block 403,

Block 404, Block 405, Block 409, Block 440, Block 441, Block 442,

Block 443, Block 444, Block 445. Block 446, Block 447, Block 451,

Block 452, Block 461, Block 462, Block 463, Block 464, Block 465,

Block 466, Block 467, Block 468; Block Group 5; Tract 9909: Block

Group 1: Block 105B, Block 106, Block 130, Block 131, Block

132B, Block 133B, Block 134B, Block 135B, Block 136, Block

145B, Block 146, Block 147, Block 148, Block 149, Block 150,

Block 151, Block 152B, Block 154, Block 155B, Block 156, Block

166, Block 167, Block 168, Block 169, Block 170.
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District 3: Beaufort County: Batli township: Tract 9901: Block

Group 2: Block 228A; Tract 9906: Block Group 2: Block 206A,

Block 207, Block 220A, Block 221A, Block 244; Tract 9907: Block

Group 1: Block 101, Block 102, Block 103, Block 104, Block 105,

Block 106, Block 107, Block 119, Block 120, Block 121, Block 122,

Block 123, Block 124, Block 125, Block 126, Block 127, Block 128,

Block 129, Block 130, Block 131, Block 132, Block 133; Block

Group 4: Block 402, Block 403, Block 414, Block 415; Pantego

township: Tract 9901: Block Group 1: Block 151, Block 154, Block

159, Block 160, Block 161, Block 166, Block 167, Block 168, Block

169, Block 177, Block 178, Block 179; Block Group 2: Block 201,

Block 204, Block 205, Block 206, Block 220B, Block 221, Block

222, Block 226, Block 227, Block 228B, Block 231, Block 232,

Block 233, Block 235, Block 238, Block 239, Block 240, Block 242,

Block 243; Block Group 3: Block 302, Block 303, Block 304, Block

305, Block 306, Block 307, Block 308, Block 309A, Block 309B,

Block 310A, Block 310B, Block 311A, Block 31 IB, Block 312A,

Block 312B, Block 313, Block 314. Block 315, Block 316A, Block

316B, Block 317A, Block 317B, Block 318A, Block 318B, Block

319A, Block 319B, Block 320A, Block 320B, Block 321, Block 322,

Block 323, Block 324. Block 325, Block 326, Block 327A, Block

327B, Block 328A, Block 328B, Block 329A, Block 329B, Block

330, Block 331, Block 332, Block 333A, Block 333B, Block 334,

Block 335, Block 336, Block 337, Block 338, Block 339, Block 340,

Block 341; Block Group 4: Block 401, Block 402, Block 403, Block

404, Block 405, Block 406, Block 407, Block 408, Block 409, Block

410, Block 411, Block 412, Block 413, Block 414, Block 415, Block

416B, Block 417, Block 418, Block 419, Block 420A, Block 420B,

Block 421, Block 424, Block 425, Block 426, Block 427, Block 428,

Block 429, Block 430, Block 431, Block 432, Block 433, Block 434,

Block 435; Block Group 5, Block Group 6: Block 601, Block 602A,

Block 602B, Block 602C, Block 603. Block 604, Block 605, Block

606, Block 607, Block 608, Block 609.

District 4: Beaufort County: Chocowinity township: Tract 9909:

Block Group 1: Block 140, Block 142, Block 143, Block 144, Block

153, Block 162, Block 163A, Block 176A, Block 178, Block 182,

Block 183A, Block 184A, Block 196A, Block 197; Block Group 2:

Block 201, Block 202, Block 203, Block 204, Block 205, Block 212,

Block 214, Block 215, Block 219, Block 222, Block 223, Block 225,

Block 226, Block 228, Block 229, Block 230, Block 231, Block 232,

Block 234, Block 235, Block 236, Block 237, Block 238, Block 239,

Block 240, Block 241, Block 242, Block 243, Block 244, Block 245,

Block 246, Block 247, Block 248, Block 249, Block 250, Block 251,
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Block 252, Block 253, Block 254, Block 255, Block 256, Block 257,

Block 258, Block 259, Block 260, Block 261, Block 262, Block 263,

Block 264, Block 265, Block 266, Block 267, Block 268, Block 269,

Block 270, Block 272, Block 277, Block 278, Block 279, Block 280,

Block 281, Block 283, Block 284, Block 285, Block 286, Block 292,

Block 293, Block 294, Block 295, Block 296, Block 297; Block

Group 3: Block 301, Block 302. Block 303, Block 304, Block 306,

Block 310, Block 311, Block 312, Block 314, Block 315, Block 316,

Block 317, Block 318, Block 319, Block 320, Block 321, Block 325,

Block 326, Block 327, Block 328, Block 329, Block 330, Block 331,

Block 332, Block 333, Block 335, Block 336, Block 337, Block 338,

Block 339, Block 340; Tract 9910: Block Group 1: Block 104, Block

105, Block 106A, Block 106B, Block 107, Block 108, Block 111,

Block 112A, Block 112B, Block 113, Block 134. Block 135, Block

136, Block 137, Block 138, Block 139, Block 140A, Block MOB,
Block 141, Block 142, Block 143, Block 144, Block 145, Block 146,

Block 147, Block 148, Block 149, Block 150, Block 151, Block 152,

Block 153, Block 154, Block 155. Block 156, Block 157, Block

158A, Block 160, Block 161, Block 163A, Block 163B, Block 163C,

Block 164A, Block 164B, Block 164C, Block 165, Block 166, Block

167, Block 168, Block 169, Block 170, Block 171, Block 172, Block

193A, Block 193B, Block 194, Block 195; Block Group 2: Block

201, Block 202, Block 203, Block 204, Block 205, Block 206, Block

207, Block 208, Block 209, Block 210, Block 211, Block 212, Block

213, Block 214, Block 217, Block 218, Block 220, Block 221, Block

222, Block 223, Block 224, Block 225. Block 226, Block 227, Block

228, Block 229, Block 230, Block 231, Block 232, Block 233, Block

234, Block 235, Block 236. Block 237. Block 238, Block 239, Block

240, Block 241, Block 242; Block Group 3, Block Group 4: Block

403, Block 407, Block 408, Block 409, Block 410, Block 411, Block

412, Block 413, Block 414, Block 415, Block 416, Block 418, Block

419, Block 420, Block 421, Block 422, Block 423, Block 424, Block

425, Block 426, Block 427, Block 428, Block 429, Block 430, Block

431, Block 432, Block 433, Block 434, Block 435, Block 436, Block

437, Block 438, Block 439, Block 440, Block 441; Richland

township: Tract 9908: Block Group 4: Block 406, Block 407, Block

408, Block 410, Block 411, Block 412, Block 413, Block 414, Block

415, Block 416, Block 417, Block 418, Block 419, Block 420, Block

421, Block 422, Block 423, Block 424, Block 425, Block 426, Block

427, Block 428, Block 429, Block 430, Block 431, Block 432, Block

433, Block 434, Block 435, Block 436, Block 437, Block 438, Block

439, Block 448, Block 449, Block 450, Block 453, Block 454, Block

455, Block 456, Block 457, Block 458, Block 459, Block 460, Block

469, Block 470, Block 471, Block 472, Block 473, Block 474, Block
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475, Block 476, Block 477, Block 478; Tract 9909: Block Group 1:

Block 101, Block 102, Block 103, Block 104, Block 107, Block 108,

Block 109, Block 110, Block 111, Block 112, Block 113, Block 114,

Block 115, Block 116, Block 117, Block 118, Block 119, Block 120,

Block 121, Block 122, Block 123, Block 124, Block 125, Block 126,

Block 127, Block 128, Block 129, Block 157B, Block 163B, Block

164, Block 165, Block 171, Block 172, Block 173, Block 174, Block

175, Block 176B, Block 183B, Block 184B, Block 185, Block 186,

Block 187, Block 188, Block 189, Block 190, Block 191, Block 192,

Block 193, Block 194, Block 195, Block 196B.

District 5: Beaufort County: Chocowinity township: Tract 9910:

Block Group 1: Block 101, Block 102, Block 103, Block 114, Block

115, Block 116, Block 117, Block 118, Block 119, Block 120, Block

121, Block 122, Block 123, Block 124, Block 125, Block 126, Block

127, Block 128, Block 129, Block 130, Block 131, Block 132, Block

133, Block 173, Block 174, Block 175, Block 176, Block 177, Block

178, Block 179, Block 180, Block 181, Block 182, Block 183, Block

184, Block 185, Block 186, Block 187, Block 188, Block 189, Block

190, Block 191, Block 192: Washington township: Tract 9902: Block

Group 1: Block 129B, Block 130B. Block 131, Block 132, Block

133, Block 134, Block 135, Block 136, Block 137, Block 138, Block

139, Block 140, Block 141, Block 142, Block 143, Block 144, Block

145, Block 146, Block 147, Block 148, Block 149, Block 150, Block

151, Block 152, Block 153, Block 154, Block 155, Block 156, Block

157B, Block 158B, Block 159B. Block 160B. Block 175B, Block

176B, Block 185B, Block 186B. Block 187B, Block 189, Block 190,

Block 191, Block 197; Block Group 2; Tract 9903: Block Group 4:

Block 409B, Block 410A, Block 410B, Block 414A, Block 414B,
Block 415A, Block 415B, Block 416B, Block 416C, Block 416D,
Block 417B, Block 47 IB; Block Group 5: Block 501 A, Block 50 IB,

Block 502A, Block 502B, Block 503B, Block 504B, Block 505B,
Block 505C, Block 506, Block 507A, Block 507B, Block 507D,
Block 508, Block 509, Block 510, Block 511, Block 512B, Block

514C, Block 515; Tract 9904: Block Group 3: Block 302D, Block

303, Block 313.

District 6: Beaufort County: Washington township: Tract 9903:

Block Group 1, Block Group 2: Block 201, Block 207, Block 208,

Block 209, Block 210, Block 211, Block 212, Block 213, Block 214,

Block 215, Block 216, Block 217, Block 218, Block 219, Block 220,

Block 221, Block 222, Block 223. Block 224, Block 225, Block 226,

Block 227, Block 228, Block 229, Block 230, Block 231, Block 232,

Block 233; Block Group 3: Block 306, Block 307, Block 308, Block
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309, Block 310, Block 311, Block 312, Block 313, Block 314, Block

315, Block 316, Block 317, Block 318, Block 319, Block 320; Tract

9904: Block Group 1, Block Group 4.

District 7: Beaufort County: Long Acre township: Tract 9905:

Block Group 1, Block Group 2: Block 201, Block 202, Block 203,

Block 204, Block 205, Block 206, Block 207, Block 208, Block 209,

Block 210, Block 211, Block 212, Block 213, Block 214, Block 215,

Block 216, Block 217, Block 218, Block 219, Block 220, Block 221,

Block 222, Block 223, Block 224, Block 225, Block 226, Block 227,

Block 228, Block 229, Block 230, Block 231, Block 232; Block

Group 3, Block Group 4: Block 403A, Block 404, Block 405, Block

406, Block 407, Block 408, Block 409, Block 410, Block 411, Block

412, Block 413, Block 414, Block 415. Block 416, Block 417, Block

418, Block 419, Block 420, Block 421. Block 422, Block 425, Block

426, Block 427, Block 428, Block 429, Block 430; Pantego township:

Tract 9905: Block Group 4: Block 403B; Block Group 5: Block 570.

District 8: Beaufort County: Bath township: Tract 9906: Block

Group 2: Block 219A, Block 222. Block 223A, Block 224A, Block

225A, Block 235A, Block 235B, Block 236. Block 237, Block 238,

Block 239, Block 240, Block 241, Block 242, Block 243, Block 245;

Block Group 3, Block Group 4: Block 401, Block 402, Block 403,

Block 404A, Block 434A. Block 435A, Block 436, Block 437, Block

438, Block 439, Block 440, Block 441, Block 442, Block 443, Block

444; Tract 9907: Block Group 1: Block 108, Block 109, Block 110,

Block 111, Block 112, Block 113, Block 114, Block 115, Block 116,

Block 117, Block 118, Block 134, Block 135, Block 136, Block 137,

Block 138, Block 139, Block 140, Block 141, Block 142, Block 143,

Block 144, Block 145. Block 146; Block Group 2, Block Group 3,

Block Group 4: Block 404, Block 405. Block 406, Block 407A. Block

407B, Block 407C, Block 408, Block 409, Block 410, Block 411,

Block 412, Block 413, Block 416, Block 417, Block 418, Block

419A, Block 419B, Block 419C. Block 420. Block 421, Block 422,

Block 423, Block 424, Block 425, Block 426, Block 427, Block 428,

Block 429A, Block 429B, Block 430, Block 431, Block 432, Block

433, Block 434, Block 435, Block 436, Block 437, Block 438, Block

439, Block 440, Block 441, Block 442, Block 443, Block 444, Block

445, Block 446, Block 447, Block 448, Block 449, Block 450, Block

451, Block 452, Block 453, Block 454, Block 455. Block 456; Long
Acre township: Tract 9906: Block Group 2: Block 225B, Block 235C;
Block Group 4: Block 404B, Block 406, Block 407, Block 411, Block

412, Block 413, Block 414, Block 418, Block 419, Block 420, Block

421, Block 422, Block 423, Block 424, Block 425, Block 426, Block
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427, Block 428, Block 429, Block 430, Block 431, Block 432, Block

433, Block 434B, Block 435B; Pantego township: Tract 9901: Block

Group 2: Block 212B, Block 214, Block 223, Block 224, Block 225,

Block 234, Block 236, Block 237, Block 241; Block Group 4: Block

416A, Block 422, Block 423; Block Group 6: Block 610, Block 611,

Block 612, Block 613, Block 614, Block 615, Block 616, Block 617,

Block 618, Block 619, Block 620, Block 621, Block 622, Block 623,

Block 624, Block 625, Block 626, Block 627, Block 628, Block 629,

Block 630, Block 631, Block 632, Block 633A, Block 633B, Block

634, Block 635, Block 636, Block 637, Block 638, Block 639; Tract

9906: Block Group 2: Block 201, Block 202, Block 203, Block 204,

Block 205, Block 206B, Block 208, Block 209, Block 210, Block

211, Block 212, Block 213, Block 214. Block 215, Block 216, Block

217, Block 218, Block 219B, Block 220B, Block 221B, Block 223B,

Block 224B, Block 225C, Block 225D, Block 226, Block 227, Block

228, Block 229. Block 230, Block 231, Block 232, Block 233, Block

234, Block 235D; Block Group 4: Block 404C. Block 405.

District 9: Beaufort County: Bath township: Tract 9901: Block

Group 2: Block 212A, Block 213A. Block 216, Block 217, Block

218A, Block 220A, Block 229A, Block 230; Tract 9907- Block Group

4: Block 401; Long Acre township: Tract 9901: Block Group 1:

Block 108A, Block 109, Block 110, Block 111, Block 112, Block

113, Block 114, Block 115, Block 116, Block 117, Block 118, Block

119, Block 120, Block 121, Block 122A, Block 170, Block 171,

Block 172, Block 173, Block 174; Tract 9902: Block Group 1: Block

101, Block 102, Block 103, Block 104, Block 105, Block 106, Block

107, Block 108, Block 109, Block 110, Block 111, Block 112, Block

113, Block 114, Block 115, Block 116, Block 117, Block 118, Block

119, Block 120, Block 121, Block 122, Block 123, Block 124, Block

125, Block 126, Block 127, Block 128, Block 129A, Block 130A,

Block 157A, Block 158A, Block 159A, Block 160A, Block 161,

Block 162, Block 163, Block 164, Block 165, Block 166, Block 167,

Block 168, Block 169, Block 170, Block 171, Block 172, Block 173,

Block 174, Block 175A, Block 176A, Block 177, Block 178, Block

179, Block 180, Block 181, Block 182, Block 183, Block 184, Block

185A, Block 186A, Block 187A, Block 188, Block 192, Block 193,

Block 194; Tract 9905: Block Group 5: Block 509, Block 510, Block

511, Block 512, Block 513, Block 514. Block 515, Block 516, Block

517, Block 518, Block 519. Block 520. Block 521, Block 522B,

Block 522C, Block 522D, Block 523, Block 524, Block 525, Block

526, Block 527, Block 528B, Block 529, Block 530, Block 531,

Block 532, Block 533, Block 534. Block 535, Block 536, Block 537,

Block 538, Block 539, Block 540, Block 541, Block 542, Block 543,
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Block 544, Block 545, Block 546, Block 569, Block 577, Block 578,
Block 579, Block 580, Block 581; Tract 9906: Block Group 1, Block
Group 4: Block 415; Pantego township: Tract 9901: Block Group 1:

Block 101, Block 102, Block 103, Block 104, Block 105, Block 106,
Block 107, Block 108B, Block 122B, Block 123, Block 124, Block
125, Block 126, Block 127, Block 128, Block 129, Block 130, Block
131, Block 132, Block 133, Block 134, Block 135, Block 136, Block
137, Block 138, Block 139, Block 140, Block 141, Block 142, Block
143, Block 144, Block 145, Block 146, Block 147, Block 148, Block
149, Block 150, Block 152, Block 153, Block 155, Block 156, Block
157, Block 158, Block 162, Block 163, Block 164, Block 165, Block
175, Block 176; Block Group 2: Block 202, Block 203, Block 207,
Block 208, Block 209, Block 210, Block 211. Block 213B, Block
215, Block 21 8B, Block 219, Block 229B; Block Group 3: Block
301; Tract 9902: Block Group 1: Block 195, Block 196; Tract 9905:
Block Group 4: Block 401, Block 402. Block 423, Block 424; Block
Group 5: Block 501, Block 502, Block 503, Block 504, Block 505,
Block 506, Block 507, Block 508, Block 547, Block 548, Block 549,
Block 550, Block 551, Block 552, Block 553, Block 554, Block 555,
Block 556, Block 557, Block 558, Block 559, Block 560, Block 561,
Block 562, Block 563, Block 564, Block 565, Block 566, Block 567,
Block 568, Block 571, Block 572. Block 573, Block 574, Block 575,
Block 576; Tract 9906: Block Group 4: Block 408, Block 409, Block
410, Block 416, Block 417; Washington township: Tract 9905: Block
Group 5: Block 522A, Block 528A.

(e) Upon installation of the Permanent Board as provided for in

subsection (b) of this section, the Permanent Board shall assume the
full duty and responsibility for the governance of the Merged Unit,
and the terms of office of the members of the Merged Board shall

terminate and the Merged Board shall cease to exist. Upon the

installation of the Permanent Board that board shall assume all of the
duties, functions, and powers of the Merged Board as provided for in

Section 4(d) above.

(f) The compensation paid to members of the Permanent Board
shall be determined as provided for by the General Statutes for county
boards of education.

(g) The existing authorized supplemental school tax within the
city unit is hereby abolished, effective July 1, 1993, but this does not
affect the validity of any existing tax lien or the duty to pay any
already levied tax.

(h) It is the intent of the General Assembly that the Board of
Commissioners of Beaufort County shall insure that the per pupil
appropriations from county appropriations to the Merged Unit shall be
adequate to provide for equal access to a quality education for all
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children in the Merged Unit; provided, however that the per pupil

county appropriations to the Merged Unit shall at no time be less than

the higher of the normal appropriations to either the existing city or

county unit in the five years prior to merger.

(i) Vacancies on the Permanent Board shall be filled by

appointment by the remaining members of the Permanent Board. Any
person appointed to fill an unexpired term on the Permanent Board

must be at the time of the appointment and must remain a resident of

the district for which he/she is appointed. Appointments to fill

vacancies on the Permanent Board shall be for the remainder of the

unexpired term.

(j) Should any member of the Permanent Board change his/her

residence, then that member shall notify the Secretary of the

Permanent Board within 15 days of such change who shall then

immediately notify the Permanent Board of such notice. If the

Permanent Board determines that the member's change of residence

has caused the member to no longer be a resident of the district from

which the member was elected or appointed then that person shall no

longer be eligible to serve on the Permanent Board representing that

district and the board shall declare a vacancy.

Sec. 6. Severability and Remedy for Nullification.

In the event that any section or portion of this act shall be found

to be invalid by a court of competent jurisdiction or be objected to by

the Attorney General of the United States pursuant to section 5 of the

Voting Rights Act, such findings or objections shall in no way nullify

any other section or portion of this act not found to be invalid or

objected to. If the Attorney General objects to any portion of this act

concerning the method of selecting the Interim, Merged, or

Permanent Board, the Beaufort County Board of Commissioners may
alter, by resolution, such portions of this plan as necessary to achieve

compliance with the Voting Rights Act. The changes made by the

Board of Commissioners shall have the same effect as if enacted by

the General Assembly. Any resolution adopted by the Board of

Commissioners pursuant to this section shall be filed with the

Secretary of State, the Register of Deeds for Beaufort County, the

State Superintendent of Public Instruction, and the Secretary of the

Interim or Merged Board upon final approval of the merger plan by

the Attorney General.

Sec. 7. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

19th day of May, 1993.
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H.B. 836 CHAPTER 56

AN ACT TO PERMIT THE CITY OF WINSTON-SALEM TO
LEVY A MOTOR VEHICLE TAX OF UP TO TEN DOLLARS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 20-97(a) reads as rewritten:

"(a) All taxes levied under the provisions of this Article are

intended as compensatory taxes for the use and privileges of the public

highways of this State, and shall be paid by the Commissioner to the

State Treasurer, to be credited by him to the State Highway Fund; and
no county or municipality shall levy any license or privilege tax upon
any motor vehicle licensed by the State of North Carolina, except that

cities and towns other than the City of Durham may levy not more
than five dollars ($5.00) ten dollars ($10.00) per year upon any
vehicle resident therein, and except that the City of Durham may levy

not more than one dollar ($1.00) per year upon any vehicle resident

therein. Provided, further, that cities and towns may levy, in addition

to the amounts hereinabove provided for, a sum not to exceed fifteen

dollars ($15.00) per year upon each vehicle operated in such city or

town as a taxicab."

Sec. 2. This act applies to the City of Winston-Salem only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

19th day of May, 1993.

S.B. 545 CHAPTER 57

AN ACT TO DELETE THE REQUIREMENT THAT LOCAL
BOARDS OF EDUCATION FILE COPIES OF THEIR BUDGET
RESOLUTIONS WITH THE STATE BOARD OF EDUCATION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-432(d) reads as rewritten:

"(d) The budget resolution shall be entered in the minutes of the

board of education, and within five days after adoption, copies thereof

shall be filed with the superintendent, the school finance officer and
the county finance officer. The board of education shall file a copy of

the budget as approved and a copy of the budget resolution with the

State Board of Education.
"

Sec. 2. This act becomes effective October 1. 1993.
In the General Assembly read three times and ratified this the

20th day of May, 1993.
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SB. 546 CHAPTER 58

AN ACT TO PLACE THE SUPERINTENDENT OF PUBLIC
INSTRUCTION ON THE COMMISSION ON CHILDREN WITH
SPECIAL NEEDS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 120-58 reads as rewritten:

"§120-58. Creation; appointment of members.

There is created a Commission on Children with Special Needs to

consist of three Senators and one physician licensed to practice in the

State of North Carolina, and who is actively involved in the private

practice of pediatrics, appointed by the President Pro Tempore of the

Senate, three Representatives and one public member appointed by the

Speaker of the House, ^nd three parents of children with special needs

and one public member appointed by the Governor . Governor, and the

Superintendent of Public Instruction or the Superintendent's

designee.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of May, 1993.

SB. 46 CHAPTER 59

AN ACT TO ESTABLISH A PILOT PROGRAM DESIGNED TO
REHABILITATE PRISON INMATES AND REDUCE
RECIDIVISM BY UTILIZING A COURSE OF STUDY BASED
ON DEVELOPING POSITIVE MENTAL ATTITUDES.

Whereas, the State of North Carolina has a strong interest in

maintaining discipline and order among the inmates in its prison

system, and in lowering the rate of recidivism by making offenders

more aware of the need to achieve goals without violating the rights of

others; and

Whereas, self-esteem and self-discipline are key elements in

helping inmates develop employable skills and positive work habits;

and

Whereas, other states have had highly successful programs

utilizing the Napoleon Hill Foundation's PMA Science of Success

course, which focuses on the development of self-esteem, self-

discipline, and other principles of successful living; Now, therefore,

The General Assembly of North Carolina enacts:
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Section 1. The Division of Prisons of the Department of

Correction shall undertake a pilot program to determine whether an

inmate study course based on developing positive mental attitudes

through self-esteem and self-discipline will affect the incidence of

institutional disciplinary infractions and recidivism. The pilot program

shall be set up at a minimum of six sites statewide: one site shall be a

female facility, two sites shall be youth facilities, and three sites shall

be adult facilities. Of the three adult facilities, one site shall be close

custody, one site shall be medium custody, and one site shall be

minimum custody. In the discretion of the Department, an additional

site at one of the new facilities may be selected at which the pilot

program will be a component of a specialized program.

Sec. 2. The Division shall undertake the pilot program within

funds available, and shall report on the implementation and operation

of the pilot program to the Joint Legislative Commission on

Governmental Operations and to the General Research Division and

the Fiscal Research Division no later than May 1, 1994.

Sec. 3. The pilot program will be tracked and evaluated by the

Department of Correction with an evaluation model that is consistent

with existing models that show the program's impact on participants,

both during incarceration and after release. The Department will file

a written evaluation of the pilot program and any recommendations

with the Chairmen of the Appropriations Committees of the General

Assembly on or before May 1 , 1995.

Sec 4. This act is effective upon ratification and shall expire on

June 30, 1995.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

S.B. 782 CHAPTER 60

AN ACT TO AMEND THE CHARLOTTE CITY CHARTER TO
RAISE THE THRESHOLD BELOW WHICH THE CITY
MANAGER MAY APPROVE THE ACQUISITION OR SALE OF
REAL PROPERTY WHEN THE PROPERTY IS BEING
ACQUIRED OR SOLD FOR THE PURPOSE OF INCREASING
THE SUPPLY OF AFFORDABLE HOUSING AVAILABLE TO
LOW OR MODERATE INCOME PERSONS.

The General Assembly of North Carolina enacts:

Section 1. Section 4.25 of the Charter of the City of Charlotte,

Chapter 713, Session Laws of 1965. as added by Chapter 343, Session

Laws of 1985, reads as rewritten:

"Sec. 4.25. The City Manager may:
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(1) Approve -the the:

a. Acquisition by the City of real property having a value of

ten thousand dollars ($10,000) or less.

b. Acquisition or sale by the City of real property having a

value of more than ten thousand dollars ($10,000) but

less than Fifty thousand dollars ($50,000), when the city

manager certifies to the council that the property is being

acquired or sold for the purpose of increasing the supply

of affordable housing available to low or moderate

income persons. The manager shall, within 10 days of

any transaction authorized by this sub-subdivision, report

the details to the council.

(2) Approve certain contracts as provided in Section 9.82 of the

Charter.

(3) Approve agreements permitting encroachments into setbacks

and rights-of-way.

(4) Accept dedicated streets for City maintenance."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 40 CHAPTER 61

AN ACT TO DIRECT THE DEPARTMENT OF PUBLIC
INSTRUCTION TO STUDY VARIOUS ISSUES AFFECTING
THE EDUCATION OF AND DELIVERY OF SERVICES TO
EXCEPTIONAL CHILDREN.

The General Assembly of North Carolina enacts:

Section 1. The Department of Public Instruction shall:

(1) Study the need to improve and increase in-service materials,

programs, and opportunities for regular classroom and

exceptional children's teachers. As part of its study, the

Department shall identify and evaluate existing in-service

materials, programs, and opportunities for these teachers

that focus on the individual needs of exceptional children,

modification of curriculum and materials, and inclusion of

exceptional children in the full range of programs available

to all children in the public schools, and shall evaluate

services provided by the Regional Educational Training

Centers, as established in Part 4 of Article 9 of Chapter

115C of the General Statutes.

(2) Study the need for appropriately trained exceptional

children's teachers and develop a teacher training
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scholarship program designed to encourage individuals to

become exceptional children's teachers in public schools.

(3) Propose a plan to identify and evaluate the educational
expectations of identified exceptional students, including the
academically gifted, and nonidentified disabled students. As
part of this plan, the Department shall consider the effects of
the following: types and severity of exceptionalities, special
education placements, end-of-course tests, the standard
course of study, the School Improvement and Accountability
Act of 1989, graduation requirements, transition programs,
and any other factor it considers appropriate, on these
students in any local educational agency. In particular, the
plan shall establish goals and measurements for all types of
placements, including the regular classroom, for these
students.

(4) Identify and evaluate the special education and related
services needs of low-incidence populations of
exceptionalities, and evaluate the feasibility of centralizing
resources, personnel, diagnostic services, and other services
to address these needs.

Sec. 2. The Department of Public Instruction shall make an
interim report of its findings and recommendations to the Commission
on Children with Special Needs no later than January 15, 1994, and a
final report to the Commission on Children with Special Needs no
later than October 15, 1994.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the
24th day of May, 1993.

H.B. 160 CHAPTER 62

AN ACT TO ALLOW ALL COUNTIES TO RENAME ALL ROADS
WITHIN UNINCORPORATED AREAS OF THE COUNTY.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A-238 reads as rewritten:
" § 153A-238. Public road defined for certain named counties.

(a) In this Article 'public road' or 'road' means any road, street,
highway, thoroughfare, or other way of passage that has been
irrevocably dedicated to the public or in which the public has acquired
rights by prescription, without regard to whether it is open for travel
except that in G.S. 153A-239.1, the word 'road' means both private
roads and public roads.
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-(b)

—

This section applies to Alamance; Avery, Brunswick, Burke,

Cabarrus, Cleveland, Davie, Edgecombe, Halifax, Harnett,

Henderson,—McDowell,—Moore,—Nash,—New

—

Hanover,—Pender,

Randolph,—Sampson,—Stanly,—Stokes

,

—Surry and Watauga Counties

Sec. 2. G.S. 153A-239 is repealed.

Sec. 3. G.S. 153A-239.1 reads as rewritten:

"§ I53A-239. 1 . Naming roads and assigning street numbers in

unincorporated areas for certain named counties.

(a) A county may by ordinance name or rename any road within

the county and not within a city, and may assign or reassign street

numbers for use on such a road. In naming or renaming a road, a

county may 4»ot not:

(1) change Change the name, if any, given to the road by the

Board of Transportation, unless the Board of Transportation

agrees:

(2) change Change the number assigned to the road by the

Board of Transportation, but may give the road a name in

addition to its number; or

(3) -give Give the road a name that is deceptively similar to the

name of any other public road in the vicinity.

A county shall not name or rename a road or assign or reassign

street numbers on a road until it has held a public hearing on the

matter. At least 10 days before the day of the hearing, the board of

commissioners shall cause notice of the time, place and subject matter

of the hearing to be prominently posted at the county courthouse, in at

least two public places in the township or townships where the road is

located, and shall publish a notice of such hearing in a newspaper of

general circulation published in the county. After naming or renaming

a road, or assigning or reassigning street numbers on a road, a county

shall cause notice of its action to be given to the local postmaster with

jurisdiction over the road, to the Board of Transportation, and to any

city within five miles of the road.

-(b)

—

This section applies to Alamance, Avery, Brunswick, Burke,

Cabarrus, Cleveland, Davie, Edgecombe, Halifax, Harnett,

Henderson,—McDowell

,

—Moore,—Nash,—New

—

Hanover,—Pender,

Randolph,—Sampson,—Stanly,—Stokes

,

—Surry and Watauga Counties

Ottiy,"

Sec. 4. G.S. 153A-240 is repealed.

Sec. 5. Any local modifications to G.S. 153A-239 and G.S.

1 53A-240 are repealed.

Sec. 6. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of May, 1993.
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H.B. 162 CHAPTER 63

AN ACT CONCERNING ANNEXATION OF CERTAIN
PROPERTY BY THE TOWN OF CLAYTON.

The General Assembly of North Carolina enacts:

Section 1. G.S. 160A-58. 1(b)(5) does not apply to the Town of
Clayton for any noncontiguous annexation with the following area:

Lying and being situate in Clayton Township, Johnston County, North
Carolina, containing 611.440 acres, more or less, and more
particularly described as follows:

BEING all of that property as shown on a plat entitled "Property of
Neuse River Partners" dated December 16, 1987, prepared by
Ragsdale Consultants, P. A. and recorded in Plat Book 30, Page 9-9G,
Johnston County Registry, to which reference is hereby made for a
more particular description.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the
24th day of May, 1993.

H.B. 411 CHAPTER 64

AN ACT TO AMEND CHAPTER 1073 OF THE 1959 SESSION
LAWS TO PROVIDE THAT THE SHERIFF ISSUE
PERQUIMANS COUNTY WEAPON PERMITS.

The General Assembly of North Carolina enacts:

Section 1. Chapter 1073 of the 1959 Session Laws, as further
amended, is amended in Section 4 by deleting the phrase
"Perquimans,".

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the
24th day of May, 1993.

H.B. 428 CHAPTER 65

AN ACT TO REPEAL THE PROHIBITION ON HUNTING WILD
TURKEYS IN GATES COUNTY.

The General Assembly of North Carolina enacts:
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Section 1. Section 1 of Chapter 121 of the 1969 Session Laws,

as amended by Section 1 of Chapter 124 of the 1973 Session Laws, as

amended by Chapter 245 of the 1987 Session Laws, is repealed.

Sec. 2. Tliis act is effective upon ratification.
''

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 492 CHAPTER 66

AN ACT TO ESTABLISH A WILDLIFE PRESERVE AND BIRD
SANCTUARY IN THE CITY OF BOILING SPRING LAKES IN

BRUNSWICK COUNTY.

The General Assembly of North Carolina enacts:

Section 1. A wildlife preserve and bird sanctuary is established

in the City of Boiling Spring Lakes in Brunswick County. The

preserve and sanctuary embrace all lands within the city limits of the

City of Boiling Spring Lakes.

Sec. 2. The intent and purpose of this act is to establish a

wildlife preserve and bird sanctuary for the preservation and protection

of all animals and birds within the city limits of the City of Boiling

Spring Lakes.

Sec. 3. The City Clerk of the City of Boiling Spring Lakes is

authorized to contract with the Department of Transportation for the

erection and maintenance of signs at all major entrances to the city

limits, stating that the area is a wildlife preserve and bird sanctuary.

Sec. 4. It is unlawful to trap, hunt, or shoot, using firearms or

bow and arrow, or to otherwise kill any bird or animal within the

sanctuary and preserve established by this act. Violation of this

section is a misdemeanor punishable by imprisonment for not more

than 30 days, by a fine of not less than ten dollars ($10.00) nor more

than fifty dollars ($50.00), or both.

Sec. 5. The provisions of this act are enforceable by officers of

the Wildlife Resources Commission, the Highway Patrol, the

Brunswick County Sheriffs Department, the Boiling Spring Lakes

Police Department, and any other State and County officers having the

power of arrest.

Sec. 6. This act is effective upon ratification, but Section 4 is

enforceable only after signs have been erected as provided by Section

3.

In the General Assembly read three times and ratified this the

24th day of May, 1993.
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H.B. 493 CHAPTER 67

AN ACT TO ESTABLISH A NO-WAKE ZONE IN THE CITY OF
SOUTHPORT AND TO ALLOW THE CITY OF SOUTHPORT
TO REGULATE CERTAIN ACTIVITIES IN WATERWAYS
ADJACENT TO THE CITY.

The General Assembly of North Carolina enacts:

Section 1. It is unlawful to operate a vessel at greater than a

no-wake speed in the Intracoastal Waterway between Waterway
Marker lA and Waterway Marker 2A in the area abutting the City of
Southport. No-wake speed is idle speed or a slow speed creating no
appreciable wake.

Sec. 2. With regard to marking the no-wake speed zone
established in Section 1 of this act, the City of Southport or its

designee may place and maintain the markers in accordance with the

Uniform Waterway Marking System and any supplementary standards
for such system adopted by the Wildlife Resources Commission. All
markers of the no-wake speed zone must be buoys or floating signs

placed in the water and must be sufficient in number and size as to

give adequate warning of the no-wake speed zone to vessels

approaching from various directions.

Sec. 3. Section 1 of this act is enforceable under G.S. 75A-17
as if it were a provision of Chapter 75A of the General Statutes.

Sec. 4. Violation of Section 1 of this act is a misdemeanor
punishable by a fine not to exceed two hundred fifty dollars ($250.00)
for each violation.

Sec. 5. G.S. 160A-176.2 reads as rewritten:
" § I60A-J76.2. Ordinances effective in Atlantic Ocean.

(a) A city may adopt ordinances to regulate and control swimming,
personal watercraft operation, surfing and littering in the Atlantic

Ocean and other waterways adjacent to that portion of the city within
its boundaries or within its extraterritorial jurisdiction; provided,
however, nothing contained herein shall be construed to permit any
city to prohibit altogether swimming or surfing or to make these
activities unlawful.

(b) Subsection (a) of this section applies to the Towns of Atlantic

Beach, Carolina Beach, Caswell Beach, Emerald Isle, Holden Beach,
Long Beach, Ocean Isle Beach, Sunset Beach, Topsail Beach,
Wrightsville Beach, and Yaupon Beach Beach, and the City of
Southport only.

"

Sec. 6. This act is effective upon ratification. Section 1 of this

act is enforceable after markers complying with Section 2 of this act

are placed in the water.
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In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 506 CHAPTER 68

AN ACT TO PROVIDE FOR THE TRANSFER OF REGISTERED
VOTERS, WHO RESIDE IN ORANGE COUNTY AND WITHIN
THE CITY LIMITS OF THE CITY OF DURHAM, FROM THE
DURHAM COUNTY BOARD OF ELECTIONS TO THE
ORANGE COUNTY BOARD OF ELECTIONS.

The General Assembly of North Carolina enacts:

Section 1. The Durham County Board of Elections shall

transfer the registration records of all persons registered with it, who
reside in Orange County and within the corporate limits of the City of

Durham, to the Orange County Board of Elections and the Orange
County Board of Elections shall accept said registration, if such

person is otherwise qualified, and permit said persons so registered to

vote in any general or special election held within the City of Durham
pursuant to State law.

Sec. 2. The City of Durham shall reimburse the Orange
County Board of Elections for the actual cost involved in the conduct

of such elections.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 559 CHAPTER 69

AN ACT TO MODIFY THE TRUSTEE ASSOCIATION REGIONS
OF THE NORTH CAROLINA COMMUNITY COLLEGE
SYSTEM AND TO MAKE A TECHNICAL CHANGE TO THE
PROCEDURE FOR ELECTING THE CHAIR AND OTHER
OFFICERS OF THE STATE BOARD OF COMMUNITY
COLLEGES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115D-62 reads as rewritten:

" § / 15D-62. Trustee Association Regions.

The State is divided into six Trustee Association Regions as follows:

Region 1: The counties of Buncombe, Cherokee, Clay, Cleveland,

Gaston, Graham, Haywood, Henderson, Jackson, Lincoln, Macon,
Madison, McDowell, Polk, Rutherford, Swain, and Transylvania.
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Region 2: The counties of Alexander, Alleghany, Ashe, Avery,

Burke, Cabarrus, Caldwell, Catawba, Davie, Iredell, Madison,

Mitchell, Rowan, Surry, Watauga, Wilkes, Yadkin, and Yancey.

Region 3: The counties of Alamance, Chatham, Davidson, Caswell,

Davie, Durham, Forsyth, Franklin, Granville, Guilford, Orange,

Person, Randolph, Rockingham, Stokes, Vance, Warren, and Wake.

Region 4: The counties of Anson, Cabarrus, Chatham,

Cumberland, Harnett, Hoke, Johnston, Lee, Mecklenburg,

Montgomery, Moore, Richmond, Robeson. Scotland, Stanly, and

Union.

Region 5: The counties of Bladen, Brunswick, Carteret, Craven,

Columbus, Duplin, Greene, Jones, Lenoir, New Hanover, Onslow,

Pamlico, Pender, Sampson, and Wayne.
Region 6: The counties of Beaufort, Bertie, Camden, Chowan,

Currituck, Dare, Edgecombe, Gates. Halifax, Hertford, Hyde,

Martin, Nash, Northampton, Pasquotank, Perquimans, Pitt, Tyrrell,

Washington, and Wilson."

Sec. 2. G.S. 115D-2.1(f) reads as rewritten:

"(f) At its first meeting after July 1, 1981, and every two years

thereafter, the State Board shall elect from its appointed or elected

membership a chairman and such other officers as it may deem
necessary."

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 600 CHAPTER 70

AN ACT TO PROHIBIT HUNTING FROM THE RIGHTS-OF-
WAY OF PUBLIC ROADS IN MADISON COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Section 4 of Chapter 193 of the 1989 Session Laws
reads as rewritten:

"Sec. 4. This act applies only to Cleveland County. Cleveland and

Madison Counties.
"

Sec. 2. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 621 CHAPTER 71

AN ACT REGARDING COUPLING DEVICES FOR TRAILERS
AND TOWED VEHICLES.
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The General Assembly of North Carolina enacts: . '

Section 1. G.S. 20-123 reads as rewritten:

" § 20-123. Trailers and towed vehicles.

(a) No motor vehicle shall be driven upon any highway drawing or

having attached thereto more than one trailer or semitrailer: Provided

that this provision shall not apfply to trailers not exceeding three in

number drawn by a motor vehicle used by municipalities for the

removal of domestic and commercial refuse and street rubbish, but

such combination of vehicles shall not exceed a total length of 50 feet

inclusive of front and rear bumpers: Provided that this provision shall

not apply to a combination of vehicles coupled together by a saddle

mount device used to transport motor vehicles in a driveaway service

when no more than two saddle mounts are used and provided further

that equipment used in said combination is approved by the safety

regulations of the Interstate Commerce Commission and the safety

regulations of the North Carolina Division of Motor Vehicles and the

Department of Transportation. Nothing herein shall prohibit the

towing of farm trailers not exceeding three in number nor exceeding a

total length of 50 feet during the period from one-half hour before

sunrise until one-half hour after sunset provided that a red flag at least

12 inches square shall be prominently displayed on the last vehicle.

The towing of farm trailers and equipment as herein permitted shall

not be applicable to interstate or federal numbered highways.

(b) No trailer or semitrailer or other towed vehicle shall be

operated over the highways of the State unless such trailer or

semitrailer or other towed vehicle be firmly attached to the rear of the

motor vehicle drawing same^ towing unit, and unless so equipped that

it will not snake, but will travel in the path of the vehicle drawing

such trailer or semitrailer or other towed vehicle, which equipment

shall at all times be kept in good condition.

(c) In addition to the requirements of subsections (a) and (b) of

this section, the towed vehicle shall be attached to the towing unit by

means of safety chains or cables which shall be of sufficient strength

to hold the gross weight of the towed vehicle in the event the primary

towing device fails or becomes disconnected while being operated on
the highways of this State if the primary towing attachment is a ball

hitch. Trailers and semitrailers having locking pins or bolts in the

towing attachment to prevent disconnection, and the locking pins or

bolts are of sufficient strength and condition to hold the gross weight

of the towed vehicle, need not be equipped with safety chains or cables

unless their operation is subject to the requirements of the Federal

Motor Carrier Safety Regulations. Semitrailers in combinations of

vehicles that are equipped with fifth wheel assemblies that include

locking devices need not be equipped with safety chains or cables.
"
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Sec. 2. This act becomes effective December 1, 1993, and

applies to offenses occurring on or after that date.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 677 CHAPTER 72

AN ACT TO REVERT CERTAIN PRECINCT BOUNDARIES IN
BUNCOMBE COUNTY TO THEIR STATUS ON DECEMBER
31, 1991, AND TO GRANT CERTAIN LIMITED POWERS TO
THE BUNCOMBE COUNTY BOARD OF ELECTIONS.

The General Assembly of North Carolina enacts:

Section 1. Notwithstanding the provisions of G.S. 163-132. lA,

the following precinct boundaries are as they were on December 31,

1991:

(1) The boundary between Ivy #1 Precinct and Ivy #2 Precinct;

(2) The boundary between Sandy Mush Precinct and Leicester

Precinct;

(3) The boundary between Upper Hominy §\ Precinct and
Upper Hominy #2 Precinct;

(4) The boundary between Upper Hominy #1 Precinct and
Lower Hominy #1 Precinct;

(5) The boundary between Leicester Precinct and West
Buncombe Precinct; and

(6) The boundary between Riceville Precinct and Swannanoa #2
Precinct.

Sec. 2. After the ratification of this act, but prior to July 1

,

1994, the Buncombe County Board of Elections may make changes to

any precinct boundaries in Buncombe County without regard to the

provisions of G.S. 163-128, 163-132.3, and 163-132. 5C. On and
after July 1, 1994, the Buncombe County Board of Elections may
make changes to the boundaries of precincts in Buncombe County, but

it must do so in accordance with G.S. 163-128, 163-132.3, and 163-

132. 5C.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 694 CHAPTER 73

AN ACT TO CHANGE THE CANDIDATE FILING PERIOD FOR
THE GASTON COUNTY BOARD OF EDUCATION SO IT
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WILL CLOSE PRIOR TO THE AVAILABILITY OF ABSENTEE
BALLOTS.

The General Assembly of North Carolina enacts:

Section 1. Section 4 of Chapter 633, Session Laws of 1977, as

amended by Chapter 331, Session Laws of 1979, reads as rewritten:

"Sec. 4. Ballot; notice of candidacy and residence requirements.

The names of the candidates shall be placed on a separate ballot

bearing no party designation, and no party affiliation need be indicated

at the time of filing. Each candidate shall file a notice of candidacy

with the board of elections indicating whether he is running as a

member at large or from a particular township at any time after 12:00

noon on the Friday preceding the sixteenth eighteenth Saturday and

before 12:00 noon on the Friday preceding the t\velfth fourteenth

Saturday before the general election. A candidate seeking to represent

a particular township shall be a resident and qualified voter of said

township."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 780 CHAPTER 74

AN ACT TO POSTPONE IMPLEMENTATION OF MAIL-IN
VOTER REGISTRATION AND THE UPGRADED MOTOR
VOTER PROVISIONS SO THEY WILL BE IMPLEMENTED AT
THE SAME TIME AS SIMILAR FEDERAL LEGISLATION.

Whereas, the General Assembly in 1992 mandated an upgraded

motor voter program whereby citizens will be able to register to vote

when they apply for or renew drivers licenses without having to

complete a separate hand-done form; and

Whereas, that legislation directed the new program to be

implemented on the earlier of January 1, 1994, or when the Division

of Motor Vehicles had its new computer system in place; and

Whereas, that new system will not be on-line until early June of

1994, making it unfeasible to implement the upgrade until after that

date; and

Whereas, the General Assembly in 1992 mandated that citizens

be allowed to register to vote by mail beginning July 1, 1993; and

Whereas, the Congress will be enacting the National Voter

Registration Act of 1993, which will require all States to implement

the programs described above by January 1 , 1 995 ; and
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Whereas, some changes in North Carolina's 1992 legislation will

be required to comply with the new uniform federal act; and

Whereas, it will be easier for election officials and voters to

implement both the State and federal laws at the same time; Now,
therefore.

The General Assembly of North Carolina enacts:

Section 1. Section 18(c) of Chapter 1044, Session Laws of

1991, reads as rewritten:

"(c) Subsection (a) of this section becomes effective July 1, 1993.

January 1, 1995. Subsection (b) of this section is effective July 1,

1992."

Sec. 2. Section 19(d) of Chapter 1044, Session Laws of 1991,

reads as rewritten:

"(d) Subsections (a) and (b) of this section become effective on

January 1 , 1994 , or the date on which the Division of Motor Vehicle s

has in—place the—necessary—equipment—to

—

enforce—those—sections,

whichever date is earlier. 1995. Subsection (c) of this section is

effective July 1, 1992."

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 792 CHAPTER 75

AN ACT TO ABOLISH THE OFFICE OF CORONER IN CLAY
COUNTY.

The General Assembly of North Carolina enacts:

Section 1. The office of coroner in Clay County is abolished.

Sec. 2. Chapter 152 of the General Statutes does not apply to

Clay County.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 796 CHAPTER 76

AN ACT GRANTING TO DURHAM COUNTY REDUCTION OF
THE NOTICE PERIOD FOR CLOSING ROADS AND
EASEMENTS, CLARIFYING THE COUNTY'S AUTHORITY TO
PERMIT THE CLOSING OF UNOPENED ROADS, THE
DIVISION OF RIGHT-OF-WAY IN TYPICAL ROAD
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CLOSINGS, AND ESTABLISHING PROCEDURES FOR
APPEALS OF ROAD CLOSINGS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A-241 reads as rewritten: ;

"% 153A-24L Closing public roads or easements.

A county may permanently close any public any:

(1) Public road or any easement easement; or

(2) Unopened road that is shown on a plat but that has not been
accepted or maintained by the county

within the county and not within a city, except public roads or
easements for public roads under the control and supervision of the

Department of Transportation. The board of commissioners shall first

adopt a resolution declaring its intent to close the public road or

easement and calling a public hearing on the question. The board
shall cause the resolution to be published once a week for -fou* two
successive weeks before the hearing, a copy of the resolution to~be
sent by registered or certified mail to each owner as shown on the

county tax records of property adjoining the public road or easement
who did not join in the request to have the road or easement closed,

and a notice of the closing and public hearing to be prominently
posted in at least two places along the road or easement. A notice

may be sent to such owners in lieu of a copy of the resolution. A
notice may be published in lieu of publication of the resolution. At
the hearing the board shall hear all interested persons who appear
with respect to whether the closing would be detrimental to the public

interest or to any individual property rights. If, after the hearing, the

board of commissioners is satisfied that closing the public road or

easement is not contrary to the public interest and (in the case of a

road) that no individual owning property in the vicinity of the road or
in the subdivision in which it is located would thereby be deprived of
reasonable means of ingress and egress to his property, the board may
adopt an order closing the road or easement. A certified copy of the

order (or judgment of the court) shall be filed in the office of the

register of deeds of the county.

Any person aggrieved by the closing of a public road or an
easement may appeal the board of commissioners' order to the

appropriate division of the General Court of Justice within 30 days
after the day the order is adopted. The court shall hear the matter de
novo and has jurisdiction to try the issues arising and to order the

road or easement closed upon proper findings of fact by the trier of
fact. All facts and issues shall be heard and decided by a judge sitting

without a jury. Notwithstanding this paragraph, in addition to

determining whether procedural requirements were complied with, the
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court shall determine whether, on the record as presented to the

county board of commissioners, the board's decision to close the road

or easement was in accordance with the statutory standards of this

section and any other applicable requirements of local law or

ordinance.

No cause of action founded upon the invalidity of a proceeding

taken in closing a public road or an easement may be asserted except

in an action or proceeding begun within 30 days after the day the

order is adopted.

Upon the closing of a public road or an easement pursuant to this

section, all right, title, and interest in the right-of-way is vested in

those persons owning lots or parcels of land adjacent to the road or

easement, and the title of each adjoining landowner, for the width of

his abutting land, extends to the center line of the public road or

easement. Notwithstanding the previous sentence, a different division

of the right-of-way may be provided with the assent of all property

owners taking title to the closed road or easement. Such assent shall

be evidenced by a plat which shows the road or easement closing and
the portion of the closed road or easement to be taken by each owner.
To be effective, the plat must be signed by each person who, under
this section, has an ownership right in the closed road or easement.
However, the right, title or interest vested in an adjoining landowner
by this paragraph remains subject to any public utility use or facility

located on, over, or under the road or easement immediately before its

closing, until the landowner or any successor thereto pays to the utility

involved the reasonable cost of removing and relocating the facility."

Sec. 2. This act applies to Durham County only.

Sec. 3. This act is effective upon ratification and applies to

actions taken by the County to close public roads or easements after

July 1, 1993.

In the General Assembly read three times and ratified this the

24th day of May, 1993.

H.B. 867 CHAPTER 77

AN ACT RESTRICTING EXPENDITURES OF FUNDS DONATED
TO THE FIRE DEPARTMENT OF THE TOWN OF NEWPORT.

The General Assembly of North Carolina enacts:

Section 1. Funds previously donated to the Newport Fire

Department or raised by fire department fund-raising events and now
on hand in the amount of fifty three thousand seven hundred ninety-

six dollars and sixty-six cents ($53,796.66), plus any interest that has
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accrued since March 31, 1993, are hereby made subject to the

restrictions set forth in Section 2 of this act.

Sec. 2. The donated funds identified in Section 1 of this act

shall be kept by the Town of Newport in a fund separate from other

municipal funds. The donated funds shall be spent only upon the

advice and authorization of a committee appointed by the governing

body of the Town of Newport. The committee shall consist of no less

than three and no more than seven members, as determined by the

governing board, who shall be appointed from those persons

recommended by the volunteer members of the Newport Fire

Department. Expenditures from the funds shall be limited to

expenditures in the following categories:

(1) Food;

(2) Purchase, repair, and maintenance of furniture, appliances,

and nonbudget equipment;

(3) Uniform accessories;

(4) Christmas decorations;

(5) Christmas party for local children;

(6) Christmas gifts for active and retired firefighters;

(7) Photographic and video supplies and equipment;

(8) Training aids and subscriptions;

(9) Professional dues;

(10) Florist costs;

(11) Printing, office equipment, and supplies;

(12) Charitable donations;

(13) Stock for vending machines; *

(14) Sales tax on vending machines; and

(15) Maintenance contracts for vending machines and other

equipment.

Sec. 3. Upon authorization of expenditures pursuant to this act,

the governing body of the Town of Newport shall include such

expenditures in its budget ordinance or amendments thereto, and the

funds shall be accounted for and audited as are all other municipal

funds.

Sec. 4. In the event of conflict between this act and other laws

or regulations, the provisions of this act shall control.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of May, 1993.
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SB. 71 CHAPTER 78

AN ACT TO EXTEND THE TIME FOR APPLYING FOR AN
INITIAL EXEMPTION CONCERNING FIRE SPRINKLER
CONTRACTORS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 87-2 1(h), as enacted by Section 3 of Chapter

842, Session Laws of 1989, reads as rewritten:

"(h) Notwithstanding any other provision of this Article, any North

Carolina resident engaged in the business of fire sprinkler contracting

and holding a fire sprinkler privilege license pursuant to G.S. 105-55

on or before the effective date of this act may, within one year from

said date, may file an application for licensure as a fire sprinkler

contractor on forms prepared by the Board, and the Board shall issue

a certificate of license in fire sprinkler contracting upon the payment

of the fees as provided by G.S. 87-22 and further upon presentation of

satisfactory evidence which clearly establishes that the applicant was

engaged in the business of fire sprinkler contracting within three years

prior to the effective date of this act. The provisions of this subsection

shall expire one year from the effective date of this act December 31,

1993 ."

Sec. 2. This act becomes effective from and after October 1

,

1991.

In the General Assembly read three times and ratified this the

25th day of May, 1993.

S.B. 804 CHAPTER 79

AN ACT TO EXEMPT THE TOWN OF TROY FROM CERTAIN
ZONING NOTICE REQUIREMENTS.

The General Assembly of North Carolina enacts:

Section 1. Notwithstanding G.S. 160A-384 or any other

provision of law, when a city is zoning property, in lieu of mailing a

notice of the proposed zoning classification actions to any property

owner or other person, a city may publish once a week for four

successive calendar weeks in a newspaper having general circulation

in the area a map showing the boundaries of the area which the city

proposes to zone. Such a map shall be not less than one-half of a

newspaper page in size and shall be published on the dates that the

notice of hearing with regard to such proposed zoning actions is

published pursuant to G.S. 160A-364. This notice shall only be

effective for property owners that reside in the area of general
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circulation of the newspaper which publishes the notice. Property

owners who reside outside of said area, according to the address listed

on the most recent property tax listing for the affected property, shall

be notified by mail pursuant to G.S. 160A-384. In addition to the

published notice, a city shall post one or more prominent signs

immediately adjacent to the subject area reasonably calculated to give

public notice of the proposed rezoning.

Sec. 2. This act applies only to the Town of Troy and the City

of Spencer.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

25th day of May, 1993.

H.B. 131 CHAPTER 80

AN ACT TO EXTEND THE COVERAGE OF THE CURATIVE
STATUTE FOR DEEDS OMITTING THE ORDER OF
REGISTRATION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 47-50 reads as rewritten:

" § 47-50. Order of registration omitted.

In all cases prior to December 31, 1980, 1992, where it appears

from the records of the office of the register of deeds of any county in

this State that the execution of a deed of conveyance or other

instrument by law required or authorized to be registered was duly

signed and acknowledged as required by the laws of the State of North

Carolina, and the clerk of the superior court of such county or other

officer authorized to pass upon acknowledgments and to order

registration of instruments has failed either to adjudge the correctness

of the acknowledgment or to order the registration thereof, or both,

such registrations are hereby validated and the instrument so

appearing in the office of the register of deeds of such county shall be

effective to the same extent as if the clerk or other authorized officer

had properly adjudged the correctness of the acknowledgment and had

ordered the registration of the instrument.

"

Sec. 2. This act is effective upon ratification, but does not affect

litigation pending on that date.

In the General Assembly read three times and ratified this the

25th day of May, 1993.
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SB. 688 CHAPTER 81

AN ACT AMENDING THE DURHAM CITY CHARTER WITH
RESPECT TO ZONING PROTEST PETITIONS.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the City of Durham, being Chapter

671, 1975 Session Laws, as amended, is amended by adding the

following new section:

"Sec. 94.3. Vote required for zoning ordinaiices: Protest Petitioiis.

In case a protest petition is filed against any amendment,
supplement, change, modification or repeal of a zoning regulation,

restriction or zone boundary, and such protest is determined to be

sufficient, under G.S. 160A-385, to require a three-fourths vote of all

members of the city council for passage, the number of members of

the city council shall be reduced (for purposes of calculating the

number of affirmative votes required) by the number of city council

members, if any, who have been excused from voting because the

council member or council members' financial interests are involved."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

26th day of May, 1993.

H.B. 143 CHAPTER 82

AN ACT MAKING A QUALIFIED EXCEPTION FOR THE CITIES
OF GREENSBORO AND HIGH POINT AND GUILFORD
COUNTY AND PITT COUNTY AND MECKLENBURG
COUNTY AND NASH COUNTY FROM THE PUBLIC
RECORDS ACT FOR CERTAIN GEOGRAPHICAL
INFORMATION SYSTEMS.

The General Assembly of North Carolina enacts:

Section 1. Geographical information systems databases and
data files developed and operated by counties and cities are public

records within the meaning of Chapter 132 of the General Statutes.

Upon request, the county or city shall furnish copies, in documenta'"y

or electronic form, to anyone requesting them for the reasonable cost

of the copies. As a condition of furnishing an electronic copy,

whether on magnetic tape, magnetic disk, compact disk, or photo-

optical device, a county or city may require that the person obtaining

the copy agree in writing that the copy will not be resold or

redistributed for trade or commercial purposes. For purposes of this

section, publication or broadcast by the news media shall not
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constitute a resale, redistribution, or use of the data for trade or

commercial purposes.

Sec. 2. This act applies to the Cities of Greensboro and High
Point and Guilford County and Pitt County and Mecklenburg County

and Nash County only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

26th day of May, 1993.

H.B. 617 CHAPTER 83

AN ACT TO DELETE THE REQUIREMENT THAT A
DUPLICATE COPY OF AN APPLICATION FOR
EXTRADITION BE FILED IN THE OFFICE OF THE
SECRETARY OF STATE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 15A-743(c) reads as rewritten:

"(c) The application shall be verified by affidavit, shall be executed

in duplicate and shall be accompanied by two certified copies of the

indictment returned, or information and affidavit filed, or of the

complaint made to the judge or magistrate, stating the offense with

which the accused is charged, or of the judgment of conviction or of

the sentence. The prosecuting officer, parole board, warden or sheriff

may also attach such further affidavits and other documents in

duplicate as he shall deem proper to be submitted with such

application. One copy of the application,—with the action of the

Governor indicated by endorsement thereon , and one of the certified

copies of the indictment, complaint, information and affidavits or of

the judgment of conviction or of the sentence shall be filed in the

office of the Secretary of State to remain of record in that office.—The
other copies A copy of all papers shall be forwarded with the

Governor's requisition."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

26th day of May, 1993.

H.B. 696 CHAPTER 84

AN ACT TO PROVIDE FOR NOTIFICATION TO A DEFENDANT
ON SUPERVISED PROBATION THAT HIS PROBATION
PERIOD MAY BE EXTENDED FOR UP TO THREE YEARS IF

RESTITUTION IS NOT COMPLETED.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 15A- 1342(a) reads as rewritten:

"(a) Period. — The court may place a convicted offender on
probation for a maximum of five years. The court may place a

defendant as to whom prosecution has been deferred on probation for

a maximum of two years. The probation remains conditional and
subject to revocation during the period of probation imposed, unless

terminated as provided in subsection (b) or G.S. 15A- 134 1(c).

The court with the consent of the defendant may extend the period

of probation beyond five years (i) for the purpose of allowing the

defendant to complete a program of restitution, or (ii) to allow the

defendant to continue medical or psychiatric treatment ordered as a

condition of the probation. The period of extension shall not exceed
three years beyond the original period of probation. The special

extension authorized herein may be ordered only in the last six

months of the probation term. Any probationary judgment form
provided to a defendant on supervised probation shall state that

probation may be extended pursuant to this subsection.
"

Sec. 2. G.S. 15A- 135 1(a) reads as rewritten:

"(a) The judge may sentence a defendant convicted of an offense for

which the maximum penalty does not exceed 10 years to special

probation. Under a sentence of special probation, the court may
suspend the term of imprisonment and place the defendant on
probation as provided in Article 82. Probation, and in addition require
that the defendant submit to a period or periods of imprisonment in

the custody of the Department of Correction or a designated local

confinement or treatment facility at whatever time or intervals within
the period of probation, consecutive or nonconsecutive, the court
determines. In addition to any other conditions of probation which the

court may impose, the court shall impose, when imposing a period or
periods of imprisonment as a condition of special probation, the

condition that the defendant obey the Rules and Regulations of the
Department of Correction governing conduct of inmates, and this

condition shall apply to the defendant whether or not the court
imposes it as a part of the written order. If imprisonment is for

continuous periods, the confinement may be in the custody of either
the Department of Correction or a local confinement facility.

Noncontinuous periods of imprisonment under special probation may
only be served in a designated local confinement or treatment facility.

The total of all periods of confinement imposed as an incident of
special probation, but not including an activated suspended sentence,
may not exceed six months or one fourth the maximum penalty
allowed by law for the offense, whichever is less, and no confinement
other than an activated suspended sentence may be required beyond
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two years of conviction. In imposing a sentence of special probation,

the judge may credit any time spent committed or confined, as a result

of the charge, to either the suspended sentence or to the imprisonment

required for special probation. The period of probation, including the

period of imprisonment required for special probation, may not exceed

five years . years, except as provided by G.S. 15A- 1342(a). The court

may revoke, modify, or terminate special probation as otherwise

provided for probationary sentences."

Sec. 3. This act becomes effective March 1, 1994, and applies

to persons placed on probation on or after that date.

In the General Assembly read three times and ratified this the

26th day of May, 1993.

H.B. 920 CHAPTER 85

AN ACT TO REDUCE THE STATE UNEMPLOYMENT
INSURANCE TAX RATE UNDER CERTAIN
CIRCUMSTANCES. *

The General Assembly of North Carolina enacts:

Section 1. G.S. 96-9(b)(3)d. reads as rewritten:

"d. The applicable schedule of rates for the calendar year

1972 and thereafter shall be determined by the fund ratio

resulting when the total amount available for benefits in

the unemployment insurance fund, as of the computation

date, August 1, is divided by the total amount of the

taxable payroll of all subject employers for the 12-month

period ending June 30 preceding such computation date-

Schedule Rate schedule A,B,C,D,E,F,G,H, or I

appearing on the line opposite such the fund ratio in the
' following Fund Ratio Schedules table below shall be

applicable in determining and assigning each eligible

employer's contribution rate for the calendar year

immediately following the computation date. The fund

ratio is the total amount available for benefits in the

Unemployment Insurance Fund on the computation date

divided by the total amount of the taxable payroll of all

subject employers for the 12-month period ending June 30
preceding the computation date.

130



Session Laws — 1 993 CHAPTER 85

FUND RATIO SCHEDULES
When the Fund Ratio Is: Applicable

As Much As But Less Than Schedule

2.5% A
2.5% 3.5% B
3.5% 4.5% C
4.5% 5.5% D
5.5% 6.5% E
6.5% 7.5% F
7.5% 8.5% G
8.5% 9.5% H
9.5% and in excess thereof I

Variations from the standard rate of contributions s hall

be determined and assigned with respect to the calendar year

1972 and thereafter

;

—to employers whose accounts have a

credit balance and who are eligible therefor—according to

each such employer's credit reserve ratio, and each such
employer shall be assigned the contribution rate appearing in

the applicable Schedule xA.^BsC^D,E,F,G>Ht or I on the line

opposite—his

—

credit—reserve—tatio—as—set—forth—i*—the

Experience Rating Formula below:

EXPEPJENCE P^A^TING FORMULA

As Much But Less

As Than Rate Schedules (^
-^ -—B -—C -—D -—E -—F -—G -—H --A

——

_

ar^%2^7 xa xa xa xa xa xa xa xa
iX^% 4^ xa xa xa xa xa xa xa xa xa
4-^ 4,2 2a xa xa xa xa xa xa xa XA
-U2 XA xa xa xa xa xa xa xa XA Xr9
4-r4 4^ xa xa xa xa xa xa XA 4^ xa
4^ 4^ xa xa xa 2^ xa XA x^ xa xa
4^ 2J3 xa xa x^ xa XA Xr9 xa xa xa
irO X^ xa x^ xa XA X^ xa xa xa XA
2J2 2A Xr^ xa XrX x^ xa xa xa XA a^
XA Xr6 x^ XJr XrQ xa xa xa XA OP aa
2^ 2^ XA 4^ xa 4-^ xa XA 05 aa aa
2^ ^^ 4^ xa x^ 4^ XA a^ aa aa aa
^^ a^ 4J 4^ xa 4-4 a^ aa aa aa aa
^^ ^A 4^ xa XA 0^ aa aa aa aa aa
^A a^ 4^ XrX 0.9 aa aa aa aa aa aa
^^ X5 4a 09 aa aa aA aa aa aa aA
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3^ 4^ iX9 ^J jGt5 Ot4 Qt2 iX2 (Xi QA QA
4 4,2 0.7 0.5 0.4 0.3 0.2 0.1 0.1 0.1 0.1

4^ 4^ Ot5 Ot4 4^ Ot2 Ot4 Ot-1 ^J 0^4- OJ
4 4 4,6 0.4 0.3 0.2 0.1 0.1 0.1 0.

1

0.1 0.1

4^ 4^ ^v3 4^ ^Xl OJr Ot4- Or-i 04 04 04
4^ .^^ Ot2 04 04 04 04 04 04 04 0.1

5.0 and inO.l 04 04 04 04 04 04 04 0.1

excess thereof

New—Fates

—

shsAl—be

—

assigned—te

—

eligible—employers

effective January U 1972, and each January 1 thereafter in

accordance with the foregoing Fund Ratio Schedule and

Experience Rating Formula.

The Experience Rating Formula table in force in any

particular year shall apply to all accounts for that calendar

year subsequent replacement enactments notwithstanding-

Provided that effective January 1, 1987, the Experience

Rating Formula below shall be applicable and the variations

from the standard beginning rate of contributions s hall be

determined and assigned in accordance therewith. New
rates shall be assigned to eligible employers effective January

1, 1987, and each January 1 thereafter in accordance with

the

—

foregoing—Fund—Ratio—Schedule—and this—Experience

The standard contribution rate set by subdivision (b)(1)

of this section applies to an employer unless the employer's

account has a credit balance. The contribution rate of an

employer whose account has a credit balance is determined

in accordance with the rate set in the following Experience

Rating Formula table for the applicable rate schedule. The
contribution rate of an employer whose contribution rate is

determined by the Experience Rating Formula table shall be

reduced by thirty percent (30%) for any year in which the

balance in the Unemployment Insurance Fund equals or

exceeds eight hundred million dollars ($800,000,000) on the

computation date.

EXPERIENCE RATING FORMULA
When The Credit Ratio Is:

As Much But Less

As Than Rate Schedules (%)ABC D E F G H I

0.2% 2.70 2.70 2.70 2.70 2.70 2.70 2.50 2.30 2.10

0.2% 0.4% 2.70 2.70 2.70 2.70 2.70 2.50 2.30 2.10 1.90
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0.4% 0.6% 2.70 2.70 2.70 2.70 2.50 2.30 2.10 1.90 1.70

0.6% 0.8% 2.70 2.70 2.70 2.50 2.30 2.10 1.90 1.70 1.50

0.8% 1.0% 2.70 2.70 2.50 2.30 2.10 1.90 1.70 1.50 1.30

1.0% 1.2% 2.70 2.50 2.30 2.10 1.90 1.70 1.50 1.30 1.10

1.2% 1.4% 2.50 2.30 2.10 1.90 1.70 1.50 1.30 1.10 0.90

1.4% 1.6% 2.30 2.10 1.90 1.70 1.50 1.30 1.10 0.90 0.80

1.6% 1.8% 2.10 1.90 1.70 1.50 1.30 1.10 0.90 0.80 0.70

1.8% 2.0% 1.90 1.70 1.50 1.30 1.10 0.90 0.80 0.70 0.60

2.0% 2.2% 1.70 1.50 1.30 1.10 0.90 0.80 0.70 0.60 0.50

2.2% 2.4% 1.50 1.30 1.10 0.90 0.80 0.70 0.60 0.50 0.40

2.4% 2.6% 1.30 1.10 0.90 0.80 0.70 0.60 0.50 0.40 0.30

2.6% 2.8% 1.10 0.90 0.80 0.70 0.60 0.50 0.40 0.30 0.20

2.8% 3.0% 0.90 0.80 0.70 0.60 0.50 0.40 0.30 0.20 0.15

3.0% 3.2% 0.80 0.70 0.60 0.50 0.40 0.30 0.20 0.15 0.10

3.2% 3.4% 0.70 0.60 0.50 0.40 0.30 0.20 0.15 0.10 0.09

3.4% 3.6% 0.60 0.50 0.40 0.30 0.20 0.15 0.10 0.09 0.08

3.6% 3.8% 0.50 0.40 0.30 0.20 0.15 0.10 0.09 0.08 0.07

3.8% 4.0% 0.40 0.30 0.20 0.15 0.10 0.09 0.08 0.07 0.06

4.0% 4.2% 0.30 0.20 0.15 0.10 0.09 0.08 0.07 0.06 0.05

4.2% 4.4% 0.20 0.15 0.10 0.09 0.08 0.07 0.06 0.05 0.04

4.4% 4.6% 0.15 0.10 0.09 0.08 0.07 0.06 0.05 0.04 0.03

4.6% 4.8% 0.10 0.09 0.08 0.07 0.06 0.05 0.04 0.03 0.02

4.8% 5.0% 0.09 0.08 0.07 0.06 0.05 0.04 0.03 0.02 0.01

5.0% 5.2% 0.08 0.07 0.06 0.05 0.04 0.03 0.02 0.01 0.01

5.2% 5.4% 0.07 0.06 0.05 0.04 0.03 0.02 0.01 0.01 0.01

5.4% 5.6% 0.06 0.05 0.04 0.03 0.02 0.01 0.01 0.01 0.01

5.6% 5.8% 0.05 0.04 0.03 0.02 0.01 0.01 0.01 0.01 0.01

5.8% 6.0% 0.04 0.03 0.02 0.01 0.01 0.01 0.01 0.01 0.01

6.0% 6.2% 0.03 0.02 0.01 0.01 0.01 0.01 0.01 0.01 0.01

6.2% 6.4% 0.02 0.01 0.01 0.01 0.01 0.01 0.01 0.01 0.01

6.4% & Over 0.01 0.01 0.01 0.01 0.01 0.01 0.01 0.01 0.01".

Sec. 2. This act is effec tive upon ratification and applies to

quarters beginning on or after April 1

,

1993

In the General Assembly i-ead three times and ratified this the

26th day of May, 1993.

H.B. 969 CHAPTER 86

AN ACT TO REMOVE THE SUNSET ON THE ACT
PERMITTING THE USE OF DEMOLITION ASPHALT AS
FILL.

The General Assembly of North Carolina enacts:
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Section 1. Section 3 of Chapter 537 of the 1991 Session Laws

is rewritten to read:

"Sec. 3. This act is effective upon ratification and expires 1 July

^199^ ratification.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

26thday of May, 1993.

H.B. 793 CHAPTER 87

AN ACT TO ALLOW NORTH CAROLINA AMATEUR SPORTS
TO USE STATE TRUCKS AND VANS FOR THE STATE
GAMES OF NORTH CAROLINA.

The General Assembly of North Carolina enacts:

Section 1. (a) Notwithstanding G.S. 14-247 and G.S. 143-

341 (8)i., the Department of Administration may allow North Carolina

Amateur Sports to have the use of State trucks and vans for the 1993

and 1994 State Games of North Carolina, but only during the months

of June 1993 and June 1994.

The Department of Administration need not make any charge for

use of vehicles under this act. The Department may require North

Carolina Amateur Sports to pay the cost of fuel.

North Carolina Amateur Sports shall submit to the Department of

Administration a list of the purposes for which the vehicles are to be

used, which list is subject to approval by the Department of

Administration.

(b) The State of North Carolina shall incur no liability for any

damages resulting from use of vehicles under this act, and North

Carolina Amateur Sports shall carry liability insurance of not less than

one million dollars ($1,000,000) covering each vehicle while in its

use.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

27th day of May, 1993.

S.B. 152 CHAPTER 88

AN ACT TO EXTEND THE DATE BY WHICH THE NORTH
CAROLINA INDIAN CULTURAL CENTER, INC., IS

REQUIRED TO ENTER A LEASE WITH THE STATE OF
NORTH CAROLINA AND TO ALLOW THE RECEIPT OF
PLEDGES TO SATISFY THE FUND-RAISING CONDITION TO
BE INCLUDED IN THAT LEASE.
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The General Assembly of North Carolina enacts:

Section 1. Subsection (a) of Section 18 of Chapter 1074 of the

1989 Session Laws, as amended by Subsection (e) of Chapter 900 of

the 1991 Session Laws, reads as rewritten:

"(a) The State of North Carolina shall lease out to the North
Carolina Indian Cultural Center, Inc., for a period of 99 years at a

monetary consideration of one dollar ($1.00) per year all the real

property it acquired for the Indian Cultural Center, but no part of

Phase I of the project may be constructed either by the State or for the

lessee until an environmental impact assessment is completed on Phase
I of the property, and if required pursuant to Article 1 of Chapter
113A of the General Statutes, an environmental impact statement is

prepared. The State shall enter into a lease agreement in accordance
with this section not later than June 30^ December 31, 1993. If the

State and the North Carolina Indian Cultural Center, Inc., do not

enter into a lease agreement by June 30, December 31, 1993, then

the property may be used for any public purpose.

Any lease agreement entered into by the State with the North
Carolina Indian Cultural Center, Inc., shall include but not be limited

to the following terms:

(1) An environmental impact assessment pursuant to Article 1 of

Chapter 113A of the General Statutes is completed on Phase
I of the property.

(2) The lease shall include a reversionary clause stipulating that

the North Carolina Indian Cultural Center, Inc., must -b^ve

raise funds or receive pledges totalling the $4,160,000
necessary to complete Phase I of this project -in—their

possession,—unencumbered,—aw^

—

subject to its—immediate
disposal within three years from the date of execution of the

lease agreement.

(3) If the funds or pledges are not so possessed obtained within

three years from the date of execution, then this lease

agreement will automatically terminate.

(4) The North Carolina Indian Cultural Center, Inc., as lessee,

may conduct no construction of Phase I on the premises
until it has fulfilled the terms of the lease agreement.

(5) The North Carolina Indian Cultural Center, Inc., as lessee,

shall enter into a sublease agreement with the operator of the

land and buildings known as the Riverside Golf Course to

continue the operation and maintenance of the Riverside Golf
Course under the same terms as the lease agreement
between the State and the operator of the Riverside Golf
Course. The sublease agreement shall be renewable
annually until such time as the terms of the lease agreement
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as required under subdivisions (1) through (4) of this

subsection have been fulfilled."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

S.B. 720 CHAPTER 89

AN ACT CONCERNING REDISTRICTING FOR LOCAL
ELECTIONS IN CLEVELAND COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Effective the first Monday in December of 1994, the

Board of Commissioners of Cleveland County consists of seven

members.
Sec. 2. (a) The Board of Commissioners of Cleveland County,

prior to July 1, 1993, shall divide the county into five electoral

districts according to the apportionment plan it adopts, and shall cause

a delineation of the districts to be drawn up and filed as required by

G.S. 153A-20. The apportionment plan shall meet the standards

required by the United States Constitution and the Voting Rights Act

of 1965.

(b) The qualified voters of each district shall nominate candidates

and elect a member who resides in the district for the seat apportioned

to that district.

Sec. 3. The qualified voters of the entire county shall nominate

candidates and elect two members apportioned to the county at large.

Sec. 4. In the general election of 1994 and quadrennially

thereafter, a member shall be elected from each of Districts 1, 2, and

5, and one member shall be elected at large. In the general election

of 1996 and quadrennially thereafter, a member shall be elected from

each of Districts 3 and 4, and one member shall be elected at large.

Sec. 5. All members of the Board of Commissioners of

Cleveland County are elected for four-year terms.

Sec. 6. This act is effective only if it, and the apportionment

plan adopted by the Board of Commissioners of Cleveland County

under Section 2(a) of this act, are approved under Section 5 of the

Voting Rights Act of 1965 prior to the opening of candidate filing in

1994 under G.S. 163-106(c). Otherwise, the existing election

structure, and the size of the board at five members, shall remain as

they are now unless changed by the General Assembly or in

accordance with Part 4 of Article 4 of Chapter 153A of the General

Statutes.
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Sec. 7. Chapter 749, Public-Local Acts of 1915, and Chapter

482, Session Laws of 1959, along with any changes made to those

acts under former G.S. 153-5.2, are repealed.

Sec. 8. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

S.B. 795 CHAPTER 90

AN ACT TO MAKE ELECTION DAY A HOLIDAY FOR ALL
CHILDREN ENROLLED IN THE BURKE COUNTY SCHOOLS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-84 is amended by adding a new
subsection to read:

"
(g) Election Day. — The Tuesday after the first Monday in

November of even-numbered years shall be a holiday for all children

enrolled in the public schools, but shall be a workday for all school

employees, unless designated as a holiday by the local board of

education.

This section shall not be construed to affect the total number of (i)

days children are required to attend school, (ii) workdays for all

school employees, or (iii) holidays, in the school calendar.
"

Sec. 2. This act applies only to the Burke County School

Administrative Unit.

Sec. 3. This act becomes effective December 1, 1993.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

SB. 982 CHAPTER 91

AN ACT TO MODIFY THE PRISON POPULATION CAP.

The General Assembly of North Carolina enacts:

Section 1. Effective June 1, 1993, G.S. 148-4. 1(d) reads as

rewritten:

"(d) If the number of prisoners housed in facilities owned or

operated by the State of North Carolina for the Division of Prisons

exceeds ninety-eight percent (98%) of 20^900 21,200 for 15

consecutive days, the Secretary of Correction shall notify the Governor
and the Chairman of the Parole Commission of this fact. Upon receipt

of this notification, the Parole Commission shall within 90 days

release on parole a number of inmates sufficient to reduce the prison

population to ninety-seven percent (97%) of 20,900. 21,200.
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From the date of the notification until the prison population has

been reduced to ninety-seven percent (97%) of 20,900, 21,200, the

Secretary may not accept any inmates ordered transferred from local

confinement facilities to the State prison system under G.S. 148-

32.1(b). Further, the Secretary may return any inmate housed in the

State prison system under an order entered pursuant to G.S. 148-

32.1(b) to the local confinement facility from which the inmate was

transferred."

Sec. 2. Effective June 1, 1993, G.S. 148-4. 1(e) reads as

rewritten:

"(e) In addition to those persons otherwise eligible for parole, from

the date of notification in subsection (d) until the prison population

has been reduced to ninety-seven percent (97%) of 20,900, 21,200,

any person imprisoned only for a misdemeanor also shall be eligible

for parole and immediate termination upon admission, notwithstanding

any other provision of law, except:

(1) Those persons convicted under G.S. 20-138.1 of driving

while impaired or any offense involving impaired driving,

and

(2) Those persons convicted pursuant to G.S. 130A-25 of failing

to obtain the treatment required by Part 3 or Part 5 of

Article 6 of Chapter 130A or of violating G.S. 130A- 144(f)

or G.S. 130A-145."

Sec. 3. Effective June 1, 1993, G.S. 148-4.1(1) reads as

rewritten:

"(f) In complying with the mandate of subsection (d), the Parole

Commission may exercise the discretion granted to refuse parole by

G.S. 15A-1371 in selecting felons to be paroled under this section so

long as the prison population does not exceed 20,900. 21,200.
"

Sec. 4. Effective December 1, 1993, G.S. 148-4. 1(d), as

rewritten by Section 1 of this act, reads as rewritten:

"(d) If the number of prisoners housed in facilities owned or

operated by the State of North Carolina for the Division of Prisons

exceeds ninety-eight percent (98%) of 21,200 21,400 for 15

consecutive days, the Secretary of Correction shall notify the Governor

and the Chairman of the Parole Commission of this fact. Upon receipt

of this notification, the Parole Commission shall within 90 days

release on parole a number of inmates sufficient to reduce the prison

population to ninety-seven percent (97%) of 21,200. 21,400.

From the date of the notification until the prison population has

been reduced to ninety-seven percent (97%) of 21,200, 21 ,400, the

Secretary may not accept any inmates ordered transferred from local

confinement facilities to the State prison system under G.S. 148-

32.1(b). Further, the Secretary may return any inmate housed in the
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State prison system under an order entered pursuant to G.S. MS-
SI. 1(b) to the local confinement facility from which the inmate was

transferred."

Sec. 5. Effective December 1. 1993, G.S. 148-4. 1(e), as

rewritten by Section 2 of this act, reads as rewritten:

"(e) In addition to those persons otherwise eligible for parole, from

the date of notification in subsection (d) until the prison population

has been reduced to ninety-seven percent (97%) of 21 ,200, 21 ,400,

any person imprisoned only for a misdemeanor also shall be eligible

for parole and immediate termination upon admission, notwithstanding

any other provision of law, except:

(1) Those persons convicted under G.S. 20-138.1 of driving

while impaired or any offense involving impaired driving,

and

(2) Those persons convicted pursuant to G.S. 130A-25 of failing

to obtain the treatment required by Part 3 or Part 5 of

Article 6 of Chapter 130A or of violating G.S. 130A-144(0
or G.S. 130A-145."

Sec. 6. Effective December 1. 1993, G.S. 148-4.1(0, as

rewritten by Section 3 of this act, reads as rewritten:

"(f) In complying with the mandate of subsection (d), the Parole

Commission may exercise the discretion granted to refuse parole by

G.S. 15A-1371 in selecting felons to be paroled under this section so

long as the prison population does not exceed 21 ,200. 21,400.
"

Sec. 7. Effective April 1, 1994, G.S. 148-4. 1(d), as rewritten

by Section 4 of this act, reads as rewritten:

"(d) If the number of prisoners housed in facilities owned or

operated by the State of North Carolina for the Division of Prisons

exceeds ninety-eight percent (98%) of 21, 400 21,500 for 15

consecutive days, the Secretary of Correction shall notify the Governor
and the Chairman of the Parole Commission of this fact. Upon receipt

of this notification, the Parole Commission shall within 90 days

release on parole a number of inmates sufficient to reduce the prison

population to ninety-seven percent (97%) of 21^400. 21 ,500.

From the date of the notification until the prison population has

been reduced to ninety-seven percent (97%) of 21,400, 21,500, the

Secretary may not accept any inmates ordered transferred from local

confinement facilities to the State prison system under G.S. 148-

32.1(b). Further, the Secretary may return any inmate housed in the

State prison system under an order entered pursuant to G.S. 148-

32.1(b) to the local confinement facility from which the inmate was
transferred."

Sec. 8. Effective April 1, 1994. G.S. 148-4. 1(e), as rewritten

by Section 5 of this act, reads as rewritten:
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"(e) In addition to those persons otherwise eligible for parole, from
the date of notification in subsection (d) until the prison population

has been reduced to ninety-seven percent (97%) of 21^400, 21.500,
any person imprisoned only for a misdemeanor also shall be eligible

for parole and immediate termination upon admission, notwithstanding

any other provision of law, except:

(1) Those persons convicted under G.S. 20-138.1 of driving

while impaired or any offense involving impaired driving,

and

(2) Those persons convicted pursuant to G.S. 130A-25 of failing

to obtain the treatment required by Part 3 or Part 5 of

Article 6 of Chapter 130A or of violating G.S. 130A- 144(0
or G.S. 130A-145."

Sec. 9. Effective April 1, 1994, G.S. 148-4.1(1), as rewritten

by Section 6 of this act, reads as rewritten:

"(f) In complying with the mandate of subsection (d), the Parole

Commission may exercise the discretion granted to refuse parole by
G.S. 15A-1371 in selecting felons to be paroled under this section so

long as the prison population does not exceed 21,400. 21,500.
"

Sec. 10. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

H.B. 182 CHAPTER 92

AN ACT TO MODIFY THE VOTE REQUIRED FOR PRIVATE
SALE OF PROPERTY BY THE CITY OF GREENSBORO FOR
PUBLIC PURPOSES.

The General Assembly of North Carolina enacts: -

Section 1. G.S. 160A-279(c) reads as rewritten:

"(c) The resolution or order required under G.S. 160A-267 for

conveyances under this section must be approved by the unanimous
affirmative vote seven affirmative votes of the council members ot

county board of commissioners, not counting vacancies or members

excused from voting in order to be effective under this section."

Sec. 2. This act applies to the City of Greensboro only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.
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H.B. 198 CHAPTER 93

AN ACT TO ALLOW ALBERT A. BELL AND LILLY K. BELL
TO CONVEY CERTAIN PROPERTY TO THE CITY OF NEW
BERN.

The General Assembly of North Carolina enacts:

Section 1. Chapter 364, Session Laws of 1983, is amended by

adding a new section to read:

"Sec. 2.1 . Notwithstanding Section 47 of the Charter of the City of

New Bern, being Chapter 1281, Session Laws of 1957, Albert A. Bell

and Lilly K. Bell may convey to the City of New Bern Lot No. 100,

as the same is shown and delineated on a map entitled 'Woodrow

Place', which map is recorded in Map Book 1, Page 158, Craven

County Registry, in exchange for sewer taps to be provided by the city

at Lots 1,2, 10, 11, 12, 13, and 14, Block O, Woodrow Place."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

KB. 207 CHAPTER 94

AN ACT TO EXPAND THE BOSTIAN HEIGHTS FIRE DISTRICT
IN ROWAN COUNTY.

The General Assembly of North Carolina enacts:

Section 1. The Bostian Heights Fire District in Rowan County,

originally established by a resolution of the County Commissioners on

February 7, 1977, is expanded to include the following territory:

Beginning at point (1) Lenz Road (1337) and US 29 at the

town limits of China Grove, which is the existing boundary of

Bostian Heights Fire District; Thence in a Southerly direction

following the East Side of US 29 and giving way to China

Grove Town Limits to point (2) the South Side of the

intersection of Daugherty Road (1333) and US 29; Thence in

a Southeasterly direction to point (3) Bostian Road (1221) and

Old Beatty Ford Road (1210); Thence Easterly to point (4) on

China Grove Road (1238) at the Creek Bridge; Thence

Northeasterly to point (5) the existing boundary of Bostian

Heights Fire District at the Bridge on Daugherty Road (1333)

over 1-85; Thence in a Northerly direction along existing

boundary to point (1) the Beginning.

Sec. 2. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the 1st

day of June, 1993.

H.B. 407 CHAPTER 95

AN ACT TO PROVIDE THAT THE ORGANIZATIONAL
MEETING FOR BOARD OF COUNTY COMMISSIONERS IN

THE YEAR OF THEIR ELECTION SHALL TAKE PLACE ON
THE DATE THEIR TERM STARTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A-39 reads as rewritten:

" § 153A-39. Selection of chairman and vice-chairman; powers and

duties.

At its On:

(1) The First Monday in December of each even-numbered year;

and

(2) Its first regular meeting in December of each odd-numbered

year,

the board of commissioners shall choose one of its members as

chairman for the ensuing year, unless the chairman is elected as such

by the people or otherwise designated by law. The board shall also at

that time choose a vice-chairman to act in the absence or disability of

the chairman. If the chairman and the vice-chairman are both absent

from a meeting of the board, the members present may choose a

temporary chairman.

The chairman is the presiding officer of the board of

commissioners. Unless excused by rule of the board, the presiding

officer has the duty to vote on any question before the board, but he

has no right to break a tie vote in which he participated."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

HE. 413 CHAPTER 96

AN ACT TO CHANGE THE METHOD OF ELECTING THE
PERQUIMANS COUNTY BOARD OF COMMISSIONERS TO
IMPROVE THE OPPORTUNITY FOR MINORITY CITIZENS
TO ELECT CANDIDATES OF THEIR CHOICE.

The General Assembly of North Carolina enacts:

Section 1. The Perquimans County Board of Commissioners

shall consist of six members elected from the county at large.
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Sec. 2. Three commissioners shall be elected in 1994 and every

four years thereafter, and three commissioners shall be elected in

1996 and every four years thereafter. For each election, in both the

party primary and general election, all eligible candidates for the three

offices shall be listed on a single ballot, but each voter shall be

allowed to vote for only one candidate. The three candidates receiving

the most votes in the primary shall be nominated, and the three

candidates receiving the most votes in the general election shall be

elected, with no runoffs.

Sec. 3. The commissioners elected in 1990 and 1992 are

entitled to serve the remainders of the terms for which elected.

Sec. 4. Within 30 days of preclearance of this act pursuant to

Section 5 of the Voting Rights Act, the present members of the Board

of Commissioners shall appoint a person to fill the vacancy created by

the increase in the size of the Board. The person appointed to that

vacancy shall be representative of the black citizens of Perquimans

County. The person who is appointed shall serve a term to expire

when the commissioners elected in 1994 take office.

Sec. 5. If a vacancy occurs on the Board, the remaining

commissioners shall appoint a qualified person to fill the vacancy.

The appointment to fill the vacancy is for the remainder of the

unexpired term. In making appointments to fill vacancies, the

remaining Board members should attempt to assure that the Board

continues to be representative of all citizens of the county.

Sec. 6. Any vacancy on the Board after the effective date of this

act shall be filled without regard to the township residency of the

vacating commissioner or the person being appointed.

Sec. 7. After the commissioners elected in 1996 take office, the

Board of Commissioners shall review the election experience under

this act, including whether the election system enacted here has

improved the opportunity for black voters to elect candidates of their

choice, and determine whether any further changes are needed to

provide fair representation for all citizens of the county. In making
this review, the Board of Commissioners shall consult with the Board
of Education.

Sec. 8. The following local acts concerning the election of the

Perquimans County Board of Commissioners are repealed: Chapter

137, Public-Local Acts of 1939; Chapter 1109, Session Laws of 1959;

Chapter 348, Session Laws of 1963; and Chapter 104, Sessions Laws
of 1989.

Sec. 9. This act is effective upon ratification but shall not be

implemented until precleared pursuant to Section 5 of the federal

Voting Rights Act.

143



CHAPTER 98 Session Laws - 1993

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

H.B. 590 CHAPTER 97

AN ACT TO ALLOW THE INCORPORATED VOLUNTEER FIRE
DEPARTMENTS OF CURRITUCK COUNTY TO PURCHASE
GOVERNMENTAL AND MUNICIPAL SURPLUS PROPERTY
AND EQUIPMENT.

The General Assembly of North Carolina enacts:

Section 1. The incorporated volunteer fire departments of

Currituck County may purchase governmental, county and municipal

surplus property, and used equipment in the same manner and on the

same terms as other county governmental entities, subject to the

following limitations.

The incorporated volunteer fire department:

(1) Shall first notify the County Manager of the intended

purchase;

(2) Shall have the funds on hand to complete the purchase; and

(3) Shall, if the surplus property intended to be purchased is a

motor vehicle, provide the County Manager with evidence of

having obtained insurance for the vehicle.

Sec. 2. This act applies to incorporated volunteer fire

departments in Currituck County only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

H.B. 616 CHAPTER 98

AN ACT TO GRANT LOCAL BOARDS OF EDUCATION MORE
FLEXIBILITY TO ESTABLISH YEAR-ROUND SCHOOLS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-302(a) reads as rewritten:

"(a) Teachers shall be paid promptly when their salaries are due

provided the legal requirements for their employment and service have

been met. All teachers employed by any local school administrative

unit who are to be paid from local funds shall be paid promptly as

provided by law and as state-allotted teachers are paid.

Teachers paid State funds shall be paid as follows:

(1) Academic Teachers. — Regular state-allotted teachers shall

be employed for a period of 10 calendar months. Salary
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payments to regular state-allotted teachers shall be made

monthly at the end of each calendar month of service:

Provided, that teachers employed for a period of 10

calendar months in year-round schools shall be paid in 12

equal installments: Provided further, that any individual

teacher who is not employed in a year-round school may be

paid in 12 monthly installments if the teacher so requests

on or before the first day of the school year. Such request

shall be filed in the local school administrative unit which

employs the teacher. The payment of the annual salary in

12 installments instead of 10 shall not increase or decrease

said annual salary nor in any other way alter the contract

made between the teacher and the said local school

administrative unit; nor shall such payment apply to any

teacher who is employed for a period of less than 10

months. Included within the 10 calendar months

employment shall be annual vacation leave at the same rate

provided for State employees, computed at one twelfth

(1/12) of the annual rate for State employees for each

calendar month of employment; which shall be provided by

each local board of education at a time when students are

not scheduled to be in regular attendance. Included within

the 10 calendar months employment each local board of

education shall designate the same or an equivalent number

of legal holidays occurring within the period of employment

for academic teachers as those designated by the State

Personnel Commission for State employees; on a day that

employees are required to report for a workday but pupils

are not required to attend school due to inclement weather,

a teacher may elect not to report due to hazardous travel

conditions and to take one of his annual vacation days or to

make up the day at a time agreed upon by the employee

and his immediate supervisor or principal. Within policy

adopted by the State Board of Education, each local board

of education shall develop rules and regulations designating

what additional portion of the 10 calendar months not

devoted to classroom teaching, holidays, or annual leave

shall apply to service rendered before the opening of the

school term, during the school term, and after the school

term and to fix and regulate the duties of state-allotted

teachers during said period, but in no event shall the total

number of workdays exceed 200 days. Local boards of

education shall consult with the employed public school
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personnel in the development of the 10-calendar-months

schedule.

(2) Occupational Education Teachers. — State-allotted months

of employment to local boards of education as provided by

the State Board of Education shall be used for the

employment of teachers of occupational education for a

term of employment as determined by the local boards of

education. Salary payments to these occupational education

teachers shall be made monthly at the end of each calendar

month of service: Provided, that local boards shall not

reduce the term of employment for any vocational

agriculture teacher personnel position that was 12 calendar

months for the 1982-83 school year for any school year

thereafter: Provided further, that teachers employed for a

term of 10 calendar months in year-round schools shall be

paid in 12 equal installments: Provided further, that any

individual teacher employed for a term of 10 calendar

months who is not employed in a year-round school may
be paid in 12 monthly installments if the teacher so

requests on or before the first day of the school year. Such

request shall be filed in the administrative unit which

employs the teacher. The payment of the annual salary in

12 installments instead of 10 shall not increase or decrease

said annual salary nor in any other way alter the contract

made between the teacher and the said administrative unit.

Included within their term of employment shall be the same

rate of annual vacation leave and legal holidays provided

under the same conditions as set out in subdivision (1)

above, but in no event shall the total workdays for a

10-month employee exceed 200 days in a 10-month

1
schedule and the workweek shall constitute five days for all

occupational teachers regardless of the employment period.

Occupational education teachers who are employed for

11 or 12 months may, with prior approval of the principal,

work on annual leave days designated in the school

calendar and take those annual leave days during the 11th

or 12th month of employment.

No deductions shall be made from salaries of teachers

of vocational agriculture and home economics whose

salaries are paid in part from State and federal vocational

funds while in attendance upon community, county and

State meetings called for the specific purpose of promoting

the agricultural interests of North Carolina, when such

attendance is approved by the superintendent of the
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administrative unit and the State Director of Vocational

Education.

(3) Notwithstanding any provisions of this section to the

contrary no person shall be entitled to pay for any vacation

day not earned by that person. The first 10 days of annual

vacation leave earned by a teacher during any fiscal year

period shall be scheduled to be used in the school calendar

adopted by the respective local boards of education.

Vacation days shall not be used for extending the term of

employment of individuals. Teachers may accumulate

annual vacation leave days as follows: annual leave may be

accumulated without any applicable maximum until June 30

of each year. On June 30 of each year, any teachers with

more than 30 days of accumulated leave shall have the

excess accumulation cancelled so that only 30 days are

carried forward to July 1 of the same year. All vacation

leave taken by the teacher will be upon the authorization of

his immediate supervisor and under policies established by

the local board of education. An employee shall be paid in

a lump sum for accumulated annual leave not to exceed a

maximum of 240 hours when separated from service due to

resignation, dismissal, reduction in force, death, or service

retirement. If the last day of terminal leave falls on the last

workday in the month, payment shall be made for the

remaining nonworkdays in that month. Employees retiring

on disability retirement may exhaust annual leave rather

than be paid in a lump sum. The provisions of this

subdivision shall be accomplished without additional State

and local funds being appropriated for this purpose. The

State Board of Education shall adopt rules and regulations

for the administration of this subdivision.

(3a) Teachers employed on a 10- or 11 -month basis at year-

round schools shall be employed for the same total number

of days as teachers employed for a period of 10 or 11

calendar months, respectively, but those days may be

scheduled over 12 calendar months. Annual leave, sick

leave, workdays, holidays, salary, and longevity, for

teachers who are employed on a 10- or 11 -month basis at

year-round schools, shall be equivalent to those of teachers

employed for 10 or 11 calendar months, respectively.

(4) Each local board of education shall sustain any loss by

reason of an overpayment to any teacher paid from State

funds.
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(5) All of the foregoing provisions of this section shall be

subject to the requirement that at least fifty dollars

($50.00), or other minimum amount required by federal

social security laws, of the compensation of each school

employee covered by the Teachers' and State Employees'

Retirement System or otherwise eligible for social security
' coverage shall be paid in each of the four quarters of the

calendar year.

(6) The State Board of Education, in fixing the State standard

salary schedule of teachers as authorized by law, shall

provide that teachers who entered the armed or auxiliary

forces of the United States after September 16, 1940, and

who left their positions for such service shall be allowed

experience increments for the period of such service as

though the same had not been interrupted thereby, in the

event such persons return to the position of teachers,

principals and superintendents in the public schools of the

State after having been honorably discharged from the

armed or auxiliary forces of the United States."

Sec. 2. G.S. 115C-316(a) reads as rewritten:

"(a) School officials and other employees shall be paid promptly

when their salaries are due provided the legal requirements for their

employment and service have been met. All school officials and other

employees employed by any local school administrative unit who are to

be paid from local funds shall be paid promptly as provided by law

and as state-allotted school officials and other employees are paid.

Public school employees paid from State funds shall be paid as

follows:

(1) Employees Other than Superintendents, Supervisors and

Classified Principals on an Annual Basis. — Salary

payments to employees other than superintendents,

supervisors, and classified principals employed on an

annual basis shall be made monthly at the end of each

calendar month of service. Included within their term of

employment shall be annual vacation leave at the same rate

provided for State employees, computed at one-twelfth

(1/12) of the annual rate for state employees for each

calendar month of employment. On a day that employees

are required to report for a workday but pupils are not

required to attend school due to inclement weather, an

employee may elect not to report due to hazardous travel

conditions and to take one of his annual vacation days or to

make up the day at a time agreed upon by the employee

and his immediate supervisor or principal. Included within
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their term of employment each local board of education

shall designate the same or an equivalent number of legal

holidays as those designated by the State Personnel
Commission for State employees.

(2) School Employees Paid on an Hourly or Other Basis. —
Salary payments to employees other than those covered in

G.S. 115C-272(b)(l), 1 15C-285(a)(l) and (2),

115C-302(a)(l) and (2), and 1 15C-316(a)(l) shall be made
at a time determined by each local board of education.

Expenditures for the salary of these employees from State

funds shall be within allocations made by the State Board of

Education and in accordance with rules and regulations

approved by the State Board of Education concerning

allocations of State funds: Provided, that school employees
employed for a term of 10 calendar months in year-round
schools shall be paid in 12 equal installments: Provided
further, that any individual school employee employed for a

term of 10 calendar months who is not employed in a year-

round school may be paid in 12 monthly installments if the

employee so requests on or before the first day of the

school year. Such request shall be filed in the

administrative unit which employs the employee. The
payment of the annual salary in 12 installments instead of

10 shall not increase or decrease said annual salary nor in

any other way alter the contract between the employee and
the said administrative unit. Included within the term of

employment shall be provided for full-time employees
annual vacation leave at the same rate provided for State

employees, computed at one-twelfth (1/12) of the annual
rate for State employees for each calendar month of

employment, to be taken under policies determined by each
local board of education. On a day that employees are

required to report for a workday but pupils are not required

to attend school due to inclement weather, an employee
may elect not to report due to hazardous travel conditions

and to take one of his annual vacation days or to make up
the day at a time agreed upon by the employee and his

immediate supervisor or principal. Included within their

term of employment, each local board of education shall

designate the same or an equivalent number of legal

holidays occurring within the period of employment as

those designated by the State Personnel Commission for

State employees.
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(3) Notwithstanding any provisions of this section to the

contrary no person shall be entitled to pay for any vacation

day not earned by that person. The first 10 days of annual

leave earned by a 10- or 11-month employee during any

fiscal year period shall be scheduled to be used in the

school calendar adopted by the respective local boards of

education. Vacation days shall not be used for extending

the term of employment of individuals. Ten- or 11-month

employees may accumulate annual vacation leave days as

follows: annual leave may be accumulated without any

applicable maximum until June 30 of each year. On June

30 of each year, any of these employees with more than 30

days of accumulated leave shall have the excess

accumulation cancelled so that only 30 days are carried

forward to July 1 of the same year. All vacation leave

taken by these employees will be upon the authorization of

their immediate supervisor and under policies established

by the local board of education. An employee shall be paid

in a lump sum for accumulated annual leave not to exceed

a maximum of 240 hours when separated from service due

to resignation, dismissal, reduction in force, death or

service retirement. If the last day of terminal leave falls on

the last workday in the month, payment shall be made for

the remaining nonworkdays in that month. Employees

retiring on disability retirement may exhaust annual leave

rather than be paid in a lump sum. The provisions of this

subdivision shall be accomplished without additional State

and local funds being appropriated for this purpose. The
State Board of Education shall adopt rules and regulations

for the administration of this subdivision.

(4) Twelve-month school employees other than

superintendents, supervisors and classified principals paid

on an hourly or other basis whether paid from State or

from local funds may accumulate annual vacation leave

days as follows: annual leave may be accumulated without

any applicable maximum until June 30 of each year. On
June 30 of each year, any employee with more than 30

days of accumulated leave shall have the excess

accumulation cancelled so that only 30 days are carried

forward to July 1 of the same year. All vacation leave

taken by the employee will be upon the authorization of his

immediate supervisor and under policies established by the

local board of education. An employee shall be paid in a

lump sum for accumulated annual leave not to exceed a
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maximum of 240 hours when separated from service due to

resignation, dismissal, reduction in force, death, or service

retirement. If the last day of terminal leave fails on the last

workday in the month, payment shall be made for the

remaining nonworkdays in that month. Employees retiring

on disability retirement may exhaust annual leave rather

than be paid in a lump sum. The provisions of this

subdivision shall be accomplished without additional State

and local funds being appropriated for this purpose. The

State Board of Education shall adopt rules and regulations

for the administration of this subdivision.

(4a) Employees employed on a 10- or 11 -month basis at year-

round schools shall be employed for the same total number

of days as employees employed for a period of 10 or 1

1

calendar months, respectively, but those days may be

scheduled over 12 calendar months. Annual leave, sick

leave, workdays, holidays, salary, and longevity, for

employees who are employed on a 10- or 11 -month basis at

year-round schools, shall be equivalent to those of

employees employed for 10 or 11 calendar months,

respectively.

(5) All of the foregoing provisions of this section shall be

subject to the requirement that at least fifty dollars

($50.00), or other minimum amount required by federal

social security laws, of the compensation of each school

employee covered by the Teachers' and State Employees'

Retirement System or otherwise eligible for social security

coverage shall be paid in each of the four quarters of the

calendar year.

(6) Each local board of education shall sustain any loss by

reason of an overpayment to any school official or other

employee paid from State funds."

Sec. 3. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

H.B. 713 CHAPTER 99

AN ACT TO REPEAL A 1992 LOCAL ACT WHICH WOULD
HAVE CALLED A REFERENDUM ON THE QUESTION OF
ELECTING THE MITCHELL COUNTY TAX COLLECTOR.

The General Assembly of North Carolina enacts:

Section 1. Chapter 1033, Session Laws of 1991, is repealed.
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Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

H.B. 801 CHAPTER 100

AN ACT TO PROHIBIT THE DISCHARGE OF A CENTERFIRE
RIFLE IN CABARRUS COUNTY WITHOUT THE WRITTEN
PERMISSION OF THE LANDOWNER OR LESSEE AND TO
PERMIT DEER HUNTING FROM STATIONARY STANDS IN

CABARRUS COUNTY WITH THE WRITTEN PERMISSION OF
THE LANDOWNER OR LESSEE.

The General Assembly of North Carolina enacts:

Section 1. Section 1 of Chapter 324 of the 1981 Session Laws

reads as rewritten:

"Section 1. (a) It is unlawful to discharge a centerfire rifle on the

property of another in Cabarrus County without having in one's

possession the written permission of the landowner or lessee.

(b) It is unlawful to take deer with centerfire rifles in Cabarrus

County. County, except from a permanent or portable stationary stand

at least 9 feet above ground level and with the written permission of

the landowner or lessee in one's possession.
"

Sec. 2. This act applies only to Cabarrus County.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

H.B. 804 CHAPTER 101

AN ACT TO EXEMPT WILKES COUNTY AND THE TOWNS OF
RONDA, WILKESBORO, AND NORTH WILKESBORO FROM
CERTAIN NOTICE REQUIREMENTS FOR THE PURPOSE OF
ADOPTING OR AMENDING ZONING ORDINANCES FOR
WATER SUPPLY WATERSHED PROTECTION.

The General Assembly of North Carolina enacts:

Section 1. (a) Notwithstanding G.S. 153A-343 or any other

provision of law, when a county is adopting a local water supply

watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of proposed zoning classification actions to any

party or other person, the county may publish once a week for four

successive calendar weeks in a newspaper having general circulation

in the area maps showing the boundaries of the area affected by the
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proposed watershed regulation. The map shall not be less than one-

half of a newspaper page in size. The notice shall only be effective

for property owners who reside in the area of general circulation of

the newspaper which publishes the notice. Property owners who

reside outside of the newspaper circulation area, according to the

address listed on the most recent property tax listing for the affected

property, shall be notified by mail pursuant to G.S. 153A-343. The

person or persons mailing the notices shall certify to the board of

commissioners that fact, and the certificates shall be deemed

conclusive in the absence of fraud. In addition to the published

notice, a county shall post one or more prominent signs immediately

adjacent to the subject area reasonably calculated to give public notice

of the proposed rezoning.

(b) Notwithstanding G.S. 153A-323 or any other provision of

law, when a county is adopting or amending any ordinance in order to

adopt a local water supply watershed protection program as required

by G.S. 143-214.5, the county shall hold a public hearing on the

ordinance or amendment. Notice of the hearing shall be published

along with the notice required by subsection 1(a) of this act. The

hearing shall be held not less than 10 days nor more than 25 days

after the day of last publication required by subsection 1(a) of this act.

In computing such period, the day of last publication is not to be

included but the day of hearing shall be included.

Sec. 2. (a) Notwithstanding G.S. 160A-384 or any other

provision of law, when a city is adopting a local water supply

watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of proposed zoning classification actions to any

party or other person, the city may publish once a week for four

successive calendar weeks in a newspaper having general circulation

in the area maps showing the boundaries of the area affected by the

proposed watershed regulation. The map shall not be less than one-

half of a newspaper page in size. The notice shall only be effective

for property owners who reside in the area of general circulation of

the newspaper which publishes the notice. Property owners who
reside outside of the newspaper circulation area, according to the

address listed on the most recent property tax listing for the affected

property, shall be notified by mail pursuant to G.S. 153A-343. The
person or persons mailing the notices shall certify to the city council

that fact, and the certificates shall be deemed conclusive in the

absence of fraud.

(b) Notwithstanding G.S. 160A-364 or any other provision of

law, when a city is adopting or amending any ordinance in order to

adopt a local water supply watershed protection program as required

by G.S. 143-214.5, the city shall hold a public hearing on the
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ordinance or amendment. Notice of the hearing shall be published

along with the notice required by subsection 2(a) of this act. The
hearing shall be held not less than 10 days nor more than 25 days

after the day of last publication required by subsection 2(a) of this act.

In computing such period, the day of last publication is not to be

included but the day of hearing shall be included.

Sec. 3. Section 1 of this act applies to Wilkes County only.

Sec. 4. Section 2 of this act applies to the Towns of Ronda,

Wilkesboro, and North Wilkesboro only.

5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

H.B. 819 CHAPTER 102

AN ACT TO PROVIDE FOR NONPARTISAN ELECTION OF THE
TRANSYLVANIA COUNTY BOARD OF EDUCATION.

The General Assembly of North Carolina enacts:

Section 1. Section 1 of Chapter 157, Session Laws of 1975,

reads as rewritten:

"Section 1. The Board of Education of Transylvania County shall

consist of five members who shall be nominated and elected in a

partisan primary and election as herein provided.—The primary and

election shall be held and conducted in accordance with the general

laws governing primaries and elections for county officers, except as

otherwise provided herein, elected in accordance with G.S. 115C-37.

As the terms of the present members expire, beginning with the

primary and election to be held in 1976, and every two years

thereafter, members of the Board of Education shall be elected for

terms of four years."

Sec. 2. Section 3 of Chapter 157, Session Laws of 1975, reads

as rewritten:

"Sec. 3. Vacancies in the membership of the Board of Education

occurring for any reason shall be filled immediately by the County

Executive Committee of the political party to which the vacating

member belonged. Transylvania County Board of Education. The
person appointed to fill the vacancy shall serve until the next election

for members of the Board of Education at which time a person shall

be elected to fill the unexpired term. However, if a vacancy occurs -in

the last twenty-six months of a member's term, after the opening of

the filing period for the general election in the middle of the four-year

term

,

the appointment shall be for the unexpired term. If a vacancy

which is to be filled only to the next election occurs after the closing
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of the filing period for the primary next preceding that election, and

no one has filed for the seat, the County Executive Committee of each

political party shall name that part}f's nominee for the seat, and that

nominee' s name shall be printed on the general election ballot ."

Sec. 3. Section 1 of this act applies beginning with the 1994
election. Section 2 of this act applies as to vacancies occurring on or

after ratification.

Sec. 4. This act applies to Transylvania County only.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of June, 1993.

S.B. 123 CHAPTER 103

AN ACT TO CHANGE THE REPORTING REQUIREMENTS OF
THE CHARLOTTE-MECKLENBURG SCHOOL FUNDING
PILOT, TO DEFINE "WORLD CLASS PILOT SCHOOL", AND
TO MAKE OTHER TECHNICAL AND CONFORMING
CHANGES.

The General Assembly of North Carolina enacts:

Section 1. Chapter 986 of the 1991 Session Laws (1992
Regular Session) reads as rewritten:

"Section 1. The State Board of Education may authorize a t^vo-year

three-year pilot project in the Mecklenburg County School

Administrative Unit so that the Charlotte-Mecklenburg Board of

Education may reduce class size in grades kindergarten through 3 in

certain schools by using State funds appropriated for teacher assistants

for certificated teachers.

The Charlotte-Mecklenburg Board of Education shall use this

authority only if the parents and the certificated employees in a school

vote to approve of the board's plan for using the authority at their

school

:

(a) If the board develops a plan for the kindergarten level at a

school, the certificated kindergarten staff and the parents of

kindergarten children enrolled in the school shall vote by
secret ballot on the plan. The board shall implement the

plan only if a majority of those voting in each group approve
the plan.

(b) If the board develops a plan for grades 1 through 3 at a

school, the certificated staff at the school for those grades

and the parents of children enrolled in those grades in the

school shall vote by secret ballot on the plan. The board
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shall implement the plan only if a majority of those voting in

each group approve the plan.

The Charlotte-Mecklenburg Board of Education shall not abolish

any State-funded teacher assistant position that is filled on June 1,

1992, to implement this pilot project, and no more than 75 State-

funded teacher assistant positions shall be abolished to implement this

pilot project.

The pilot project may be implemented in no more than 18 World

Class Pilot Schools, v^'hich shall be designated by the Charlotte-

Mecklenburg Board of Education.

Sec. 1.1. A school may be designated a World Class Pilot School

by the Charlotte-Mecklenburg Board of Education if the goals for the

school include (i) offering core areas of instruction in mathematics,

science, history, geography, and English, as well as instruction in

foreign languages, the arts, career development, physical education,

and health; (ii) setting high standards for achievement for each

student; (iii) implementation of instructional methods which recognize

that students learn at different rates using varying learning styles; (iv)

involving the entire school community in educating children; and (v)

encouraging experimentation and innovation to maximize learning for

each student.

Sec. 2. The State Board shall conduct an independent evaluation to

study the impact of this pilot project on student performance and shall

report the results of its study to the Joint Legislative Education

Oversight Committee by January 1. 1995.

Sec. 3. This act becomes effective July 1, 1992, and expires July

l,4^9A. 1995.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

2nd day of June, 1993.

S.B. 222 CHAPTER 104

AN ACT TO PROHIBIT HUNTING WHITETAIL DEER FROM,
ON, OR ACROSS THE RIGHT-OF-WAY OF A PUBLIC ROAD
OR HIGHWAY IN MACON COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Offense. It is unlawful for any person to hunt,

take, or kill whitetail deer from, on, or across the right-of-way of any

public road, street, or highway.

Sec. 2. Exception. Section 1 of this act shall not apply to an

owner or lessee of land adjoining the public road, street, or highway.
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Sec. 3. Classification. A violation of this act is a misdemeanor
punishable by a fine of not less than twenty-five dollars ($25.00) nor

more than one hundred dollars ($100.00), by imprisonment not to

exceed 30 days, or both. A second or subsequent conviction

occurring within one year of a prior conviction shall be punishable by

a fine of not less than one hundred dollars ($100.00) nor more than

five hundred dollars ($500.00), imprisonment of not more than 90
days, or both.

Sec. 4. This act is enforceable by law enforcement officers of

the Wildlife Resources Commission, by sheriffs and deputy sheriffs,

and by peace officers with general subject matter jurisdiction.

Sec. 5. This act applies only to Macon County.

Sec. 6. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

2nd day of June, 1993.

S.B. 481 CHAPTER 105

AN ACT TO ALLOW INVESTMENTS IN OBLIGATIONS
ISSUED, ASSUMED, OR GUARANTEED BY THE
INTERNATIONAL FINANCE CORPORATION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 58-7-173 reads as rewritten:

" § 58-7-173. Permitted insurer investments.

An insurer may invest in:

(1) Bonds, notes, warrants, and other evidences of

indebtedness that are direct obligations of the U.S.
Government or for which the full faith and credit of the

U.S. Government is pledged for the payment of principal

and interest.

(2) Loans insured or guaranteed as to principal and interest by
the U.S. Government or by any agency or instrumentality

of the U.S. Government to the extent of the insurance or

guaranty.

(3) Student loans insured or guaranteed as to principal by the

U.S. Government or by any agency or instrumentality of

the U.S. Government to the extent of the insurance or

guaranty.

(4) Bonds, notes, warrants, and other securities not in default

that are the direct obligations of any state or United States

territory or the government of Canada or any Canadian
province, or for which the full faith and credit of such
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; state, government, or province has been pledged for the

payment of principal and interest.

(5) Bonds, notes, warrants, and other securities not in default

of any county, district, incorporated city, or school district

in any state of the United States, or the District of

Columbia, or in any Canadian province, that are the direct

obligations of the county, district, city, or school district

and for payment of the principal and interest of which the

county, district, city, or school district has lawful authority

to levy taxes or make assessments.

(6) Bonds, notes, certificates of indebtedness, warranties, or

other evidences of indebtedness that are payable from

revenues or earnings specifically pledged therefor of any

public toll bridge, structure, or improvement owned by any

state, incorporated city, or legally constituted public

corporation or commission, all within the United States or

Canada, for the payment of the principal and interest of

which a lawful sinking fund has been established and is

being maintained and if no default by the issuer in payment

of principal or interest has occurred on any of its bonds,

notes, warrants, or other securities within five years prior

to the date of investment therein.

(7) Bonds, notes, certificates of indebtedness, warrants, or

other evidences of indebtedness that are valid obligations

issued, assumed, or guaranteed by the United States, any

state, any county, city, district, political subdivision, civil

division, or public instrumentality of any such government

or unit therof, or in any province of Canada; if by statute

or other legal requirements the obligations are payable as to

both principal and interest from revenues or earnings from

! the whole or any part of any utility supplying water, gas, a

sewage disposal facility, electricity, or any other public

service, including but not limited to a toll road or toll

bridge.

(8) Bonds, debentures, or other securities of the following

agencies, whether or not those obligations are guaranteed

by the U.S. Government:

a. The Federal National Mortgage Association, and stock

thereof when acquired in connection with the sale of

mortgage loans to the Association.

b. Any federal land bank, when the securities are issued

under the Farm Loan Act;

c. Any federal home loan bank, when the securities are

issued under the Home Loan Bank Act;
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d. The Home Owners' Loan Corporation, created by the

Home Owners' Loan Act of 1933;

e. Any federal intermediate credit bank, created by the

Agricultural Credits Act;

f. The Central Bank for Cooperatives and regional banks
for cooperatives organized under the Farm Credit Act of

1933, or by any of such banks; and any notes, bonds,

debentures, or other similar obligations, consolidated or

otherwise, issued by farm credit institutions under the

Farm Credit Act of 1971

;

g. Any other similar agency of the U.S. Government that

is of similar financial quality.

(9) Bonds, debentures, or other securities of public housing

authorities, issued under the Housing Act, of 1949, the

Municipal Housing Commission Act, or the Rural Housing
Commission Act, or issued by any public housing authority

or agency in the United States, if the bonds, debentures, or

other securities are secured by a pledge of annual
contributions to be paid by the United States or any United

States agency; and the cost of investments made under this

subdivision shall not exceed the lesser of three percent

(3%) of the insurer's admitted assets or ten percent (10%)
of the insurer's capital and surplus.

(10) Obligations issued, assumed, or guaranteed by the

International Bank for Reconstruction and Development,
the International Finance Corporation, the Inter-American

Development Bank, the Asian Development Bank, or the

African Development Bank; and the cost of investments

made under this subdivision shall not exceed the lesser of

three percent (3%) of the insurer admitted assets or ten

percent (10%) of the insurer's capital and surplus.

(11) Bonds, notes, or other interest-bearing or interest-accruing

obligations of any solvent institution organized under the

laws of the United States, of any state, Canada or any
Canadian province; provided such instruments are rated

and approved by the Securities Valuation Office of the

NAIC.
(12) Secured obligations of duly constituted churches and of

church-holding companies; and the cost of investments

made under this subdivision shall not exceed the lesser of

one percent (1%) of the insurer's admitted assets or five

percent (5%) of the insurer's capital and surplus.

(13) Equipment trust obligations or certificates adequately

secured and evidencing an interest in transportation

159



CHAPTER 105 Session Laws - 1993

equipment, wiiolly or in part within the United States, and

the right to receive determined portions of rental, purchase,

or other fixed obligatory payments for the use or purchase

of that transportation equipment; and the cost of

investments made under this subdivision shall not exceed

twenty percent (20%) of the insurer's admitted assets.

(14) Share or savings accounts of savings and loan associations

or building and loan associations; and the cost of

investments made under this subdivision shall not exceed

the lesser of three percent (3%) of the insurer's admitted

assets or five percent (5%) of the insurer's capital and

surplus.

(15) Loans with a maturity not in excess of 12 years from the

date thereof that are secured by the pledge of securities

eligible for investment under this Chapter or by the pledge

or assignment of life insurance policies issued by other

insurers authorized to transact insurance in this State. On
the date made, no such loan shall exceed in amount
seventy-five percent (75%) of the market value of the

collateral pledged, except that loans upon the pledge of

U.S. Government bonds and loans upon the pledge or

assignment of life insurance policies shall not exceed

ninety-five percent (95%) of the market value of the bonds

or the cash surrender value of the policies pledged. The
market value of the collateral pledge shall at all times

during the continuance of the loans meet or exceed the

minimum percentages herein. Loans made under this

section shall not be renewable beyond a period of 12 years

from the date of the loan.

(16) Stocks, common or preferred, of any corporation created or

existing under the laws of the United States, any U.S.

territory, Canada or any Canadian province, or of any

state. An insurer may invest in stocks, common or

preferred, of any corporation created or existing under the

laws of any foreign country other than Canada if the stocks

are listed and traded on a national securities exchange in

the United States or if the investment in stocks of any

corporation created or existing under the laws of any

foreign country are first approved by the Commissioner.

Nothing in this section applies to qualifying investments

made by an insurer in a foreign country under authority of

G.S. 58-7-178.

(17) Mortgage pass-through securities and derivatives thereof,

including, without limitation, collateral mortgage
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obligations backed by a pool of mortgages of the kind,

class, and investment quality as those eligible for

investment under G.S. 58-7-179, but not including

investments permitted under G.S. 58-7-173(2), (8), or

(11)."

Sec. 2. G.S. 147-69. 1(c) reads as rewritten:

"(c) It shall be the duty of the State Treasurer to invest the cash of

the funds enumerated in subsection (b) of this section in excess of the

amount required to meet the current needs and demands on such
funds, selecting from among the following:

(1) Obligations of the United States or obligations fully

guaranteed both as to principal and interest by the United
States

;

(2) Obligations of the Federal Financing Bank, the Federal

Farm Credit Bank, the Bank for Cooperatives, the Federal

Intermediate Credit Bank, the Federal Land Banks, the

Federal Home Loan Banks, the Federal Home Loan
Mortgage Corporation, the Federal National Mortgage
Association, the Government National Mortgage Association,

the Federal Housing Administration, the Farmers Home
Administration, the United States Postal Service, the Export-
Import Bank, the International Bank for Reconstruction and
Development, the International Finance Corporation, the

Inter-American Development Bank, the Asian Development
Bank, the African Development Bank, and the Student Loan
Marketing Association.

(3) Repurchase Agreements with respect to securities issued or

guaranteed by the United States government or its agencies
or other securities eligible for investment by this section

executed by a bank or trust company or by primary or other

reporting dealers to the Federal Reserve Bank of New York.

(4) Obligations of the State of North Carolina;

(5) a. Savings certificates issued by any savings and loan

association organized under the laws of the State of

North Carolina or by any federal savings and loan

association having its principal office in North Carolina;

provided that any principal amount of such certificate in

excess of the amount insured by the federal government
or any agency thereof, or by a mutual deposit guaranty
association authorized by the Administrator of the

Savings Institutions Division of the Department of
Commerce of the State of North Carolina, be fully

collateralized;
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b. Certificates of deposit issued by banks organized under

the laws of the State of North Carolina, or by any

national bank having its principal office in North

Carolina; provided that any principal amount of such

certificate in excess of the amount insured by the federal

government or any agency thereof, be fully

collateralized;

c. With respect to savings certificates and certificates of

deposit, the rate of return or investment yield may not be

less than that available in the market on United States

government or agency obligations of comparable

maturity;

d. Shares of or deposits in any savings and loan association

organized under the laws of the State of North Carolina,

or any federal savings and loan association having its

principal office in North Carolina; provided that any

moneys invested in such shares or deposits in excess of

the amount insured by the federal government or any

agency thereof, or by a mutual deposit guaranty

association authorized by the Administrator of the

Savings Institutions Division of the Department of

Commerce of the State of North Carolina, be fully

secured by surety bonds, or be fully collateralized.

e. Prime quality commercial paper bearing the highest

rating of at least one nationally recognized rating service

and not bearing a rating below the highest by any

nationally recognized rating service which rates the

particular obligation.

f. Bills of exchange or time drafts drawn on and accepted

by a commercial bank and eligible for use as collateral
'

by member banks in borrowing from a federal reserve

bank, provided that the accepting bank or its holding

company is either (i) incorporated in the State of North

Carolina or (ii) has outstanding publicly held obligations

bearing the highest rating of at least one nationally

recognized rating service and not bearing a rating below

the highest by any nationally recognized rating service

which rates the particular obligations.

g. Asset-backed securities (whether considered debt or

equity) provided they bear the highest rating of at least

one nationally recognized rating service and do not bear

a rating below the highest rating by any nationally

recognized rating service which rates the particular

securities.
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h. Corporate bonds and notes provided they bear the highest

rating of at least one nationally recognized rating service

and do not bear a rating below the highest by any

nationally recognized rating service which rates the

particular obligation."

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

2nd day of June, 1993.

S.B. 551 CHAPTER 106

AN ACT TO AMEND CHAPTER 1073 OF THE 1959 SESSION
LAWS TO PROVIDE THAT THE SHERIFF ISSUE DUPLIN
COUNTY WEAPON PERMITS.

The General Assembly of North Carolina enacts:

Section 1. Chapter 1073 of the 1959 Session Laws, as further

amended, is amended in Section 4 by deleting the phrase "Duplin,".

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

2nd day of June, 1993.

S.B. 846 CHAPTER 107

AN ACT TO INCREASE THE AMOUNT THAT MAY BE IN

CONTROVERSY IN SMALL CLAIMS COURT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 7A-210 reads as rewritten:

"§ 7A-2I0. Small claim action defined.

For purposes of this Article a small claim action is a civil action

wherein:

(1) The amount in controversy, computed in accordance with

G.S. 7A-243, does not exceed -two

—

thousand—dollars

($2,000); three thousand dollars ($3,000); and

(2) The only principal relief prayed is monetary, or the recovery

of specific personal property, or summary ejectment, or any

combination of the foregoing in properly joined claims; and

(3) The plaintiff has requested assignment to a magistrate in the

manner provided in this Article.

The seeking of the ancillary remedy of claim and delivery or an

order from the clerk of superior court for the relinquishment of

property subject to a lien pursuant to G.S 44A-4(a) does not prevent
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an action otherwise qualifying as a small claim under this Article from

so qualifying."

Sec. 2. This act becomes effective October 1, 1993, and applies

to claims filed for causes of action arising on or after that date.

In the General Assembly read three times and ratified this the

2nd day of June, 1993.

S.B. 983 CHAPTER 108

AN ACT TO ADOPT THE COUNCIL-MANAGER FORM OF
GOVERNMENT FOR THE TOWN OF MANTEO.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the Town of Manteo, being Chapter

66, Private Laws of 1899, is amended by adding a new section to

read:

"Sec. 1.2. Council-Manager Form of Government. The Town is

under the council-manager form of government, as provided by Part 2

of Article 7 of Chapter 160A of the General Statutes. The powers and

duties of the town manager are as provided by general law."

Sec. 2. This act becomes effective July 1, 1993.

In the General Assembly read three times and raufied this the

2nd day of June, 1993.

S.B. 994 CHAPTER 109 ^

AN ACT TO REVISE THE MEMBERSHIP OF THE TRYON
PALACE COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143B-72 reads as rewritten:

"§ 143B-72. Tiyon Palace Commission — members; selection; quorum;

compensation.

The Tryon Palace Commission of the Department of Cultural

Resources shall consist of the following members: 25 voting

members appointed by the Governor Governor, nonvoting members
emeriti appointed by the Governor, and five voting ex officio members
as provided in this section.

The Governor shall appoint 25 voting members. The terms of the

initial members shall be staggered as follows: Nine of the members
shall be appointed to serve four-year terms, eight of the members shall

be appointed to serve three-year terms, and eight of the members shall

be appointed to serve two-year terms. At the end of the respective

terms of office of the initial appointed members of the Commission,
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the appointments of their successors, with the exception of ex officio

members and members emeriti, shall be for terms of four years and

until their successors are appointed and qualify. Any appointment to

fill a vacancy on the Commission shall be for the balance of the

unexpired term. The Governor shall designate the chair of the Tryon

Palace Commission. The other officers of the Tryon Palace

Commission shall be elected by the members of the Tryon Palace

Commission.

The Governor may also appoint any person who has previously

served on the Tryon Palace Commission with distinction to the

Commission as a member emeritus. A person appointed as a

member emeritus shall be deemed a lifetime member of the

Commission and shall serve as a nonvoting member.

and in In addition to the members who are appointed by the

Governor, The Attorney General, the Secretary of Cultural Resources

or his the Secretary's designee, the mayor of the City of New Bern,

the Dean of the College of Arts and Sciences at East Carolina

University, and the chairman of the Board of County Commissioners

of Craven County shall serve as voting ex officio members of said

Commission. The provisions of the Executive Organization Act of

1973 pertaining to the residence of members of commissions shall not

apply to the Tryon Palace Commission.

A majority of the voting members of the Commission shall

constitute a quorum for the transaction of business.

The members of the Commission shall serve without pay and

without expense allowance."

Sec. 2. The terms of members serving on the Tryon Palace

Commission of the Department of Cultural Resources on the date of

ratification of this act shall expire May 15, 1993.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

2nd day of June, 1993.

SB. 1097 CHAPTER 110

AN ACT TO PROVIDE THAT THE NORTHAMPTON COUNTY
BOARD OF EDUCATION SHALL TAKE OFFICE IN JULY OF
THE YEAR OF ELECTION.

The General Assembly of North Carolina enacts:

Section 1. Effective with respect to members elected in 1994

and thereafter, G.S. 115C-37(d) reads as rewritten:

"(d) Members to Qualify. - Each county board of education shall

hold a meeting in December July following the election. At that
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meeting, newly elected members of the board of education shall

qualify by taking the oath of office prescribed in Article VI, Sec. 7 of

the Constitution.

This subsection shall not have the effect of repealing any local or

special acts relating to boards of education of any particular counties

whose membership to said boards is chosen by a vote of the people."

Sec. 2. Members elected in 1994 shall take office on the first

Monday in December of 1994, but their terms shall expire at the

board meeting where oaths of office are taken in July of 1998 under

G.S. 115-37(d) as applicable to Northampton County. Members
elected in 1996 shall take office on the first Monday in December of

1996, but their terms shall expire at the board meeting where oaths of

office are taken in July of 2000 under G.S. 115C-37(d) as applicable

to Northampton County. Subsequent terms begin on the first day of

July in the year of the election, and are for four years.

Sec. 3. This act does not affect the terms of office of current

members of the Northampton County Board of Education.

Sec. 4. This act applies to Northampton County only.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

2nd day of June, 1993.

H.B. 461 CHAPTER 111

AN ACT TO REVISE AND CONSOLIDATE THE CHARTER OF
THE CITY OF LOWELL.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the City of Lowell is revised and

consolidated to read as follows:

"THE CHARTER OF THE CITY OF LOWELL.
"ARTICLE I. INCORPORATION, CORPORATE POWERS AND
BOUNDARIES.

"Section 1.1. Incorporation. The City of Lowell, North Carolina in

Gaston County and the inhabitants thereof shall continue to be a

municipal body politic and corporate, under the name of the 'City of

Lowell,' hereinafter at times referred to as the 'City.'

"Sec. 1.2. Powers. The City shall have and may exercise all of the

powers, duties, rights, privileges and immunities conferred upon the

City of Lowell specifically by this Charter or upon municipal

corporations by general law. The term 'general law' is employed

herein as defined in G.S. 160A-1.

"Sec. 1.3. Corporate Limits. The corporate limits shall be those

existing at the time of ratification of this Charter, as set forth on the
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official map of the City and as they may be altered from time to time

in accordance with law. An official map of the City, showing the

current boundaries, shall be maintained permanently in the office of

the City Clerk and shall be available for public inspection.

Immediately upon alteration of the corporate limits made pursuant to

law, the appropriate changes to the official map shall be made and

copies shall be filed in the office of the Secretary of State, the Gaston

County Register of Deeds and the appropriate board of elections.

"ARTICLE II. GOVERNING BODY.
"Sec. 2.1. Mayor and City Council; Composition. The Mayor and

the City Council, hereinafter referred to as the 'Council,' shall be the

governing body of the City.

"Sec. 2.2. Council Members; Terms of Office. The Council shall be

composed of five members elected at large by all the qualified voters

of the City for terms of two years or until their successors are elected

and qualified.

"Sec. 2.3. Mayor; Term of Office; Duties. The Mayor shall be

elected by all the qualified voters of the City for a term of two years or

until his or her successor is elected and qualified. The Mayor shall

be the official head of the City government and preside at meetings of

the Council, shall have the right to vote only when there is an equal

division on any question or matter before the Council, and shall

exercise the powers and duties conferred by law or as directed by the

Council.

"Sec. 2.4. Mayor Pro Tempore. The Council shall elect one of its

members as Mayor Pro Tempore to perform the duties of the Mayor
during his or her absence or disability, in accordance with general

law. The Mayor Pro Tempore shall serve in such capacity at the

pleasure of the Council.

"Sec. 2.5. Meetings. In accordance with general law, the Council

shall establish a suitable time and place for its regular meetings.

Special and emergency meetings may be held as provided by general

law.

"Sec. 2.6. Voting Requirements; Quorum. Official actions of the

Council and all votes shall be taken in accordance with the applicable

provisions of general law, particularly G.S. 160A-75. The quorum
provisions of G.S. 160A-74 shall apply.

"Sec. 2.7. Compensation; Qualifications for Office; Vacancies. The
compensation and qualifications of the Mayor and Council shall be
fixed in accordance with general law. Vacancies that occur in any
elective office of the City shall be filled by appointment as provided in

G.S. 160A-63.
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"ARTICLE in. ELECTIONS.
"Sec. 3.1. Regular Municipal Elections. Regular municipal

elections shall be held in each odd-numbered year in accordance with

the uniform municipal election laws of North Carolina. Elections

shall be conducted on a nonpartisan basis and the results determined

using the nonpartisan plurality method as provided in G.S. 163-292.

"Sec. 3.2. Election of Mayor. A Mayor shall be elected in each

regular municipal election.

"Sec. 3.3. Election of Council. Council members shall be elected

in each regular municipal election, as their terms expire.

"Sec. 3.4. Special Elections and Referendums. Special elections and

referendums may be held only as provided by general law or

applicable local acts of the General Assembly.

"ARTICLE IV. ORGANIZATION AND ADMINISTRATION.
"Sec. 4.1. Form of Covenimerit. The City shall operate under the

council-manager form of government, in accordance with Part 2 of

Article 7 of Chapter 160A of the General Statutes.

"Sec. 4.2. City Manager. The Council shall appoint a City

Manager who shall be responsible for the administration of all

departments of the City government. The City Manager shall have all

the powers and duties conferred by general law, except as expressly

limited by the provisions of this Charter, and the additional powers

and duties conferred by the Council, so far as authorized by general

law.

"Sec. 4.3. City Clerk. The Council shall appoint a City Clerk to

keep a journal of the proceedings of the Council, to maintain official

records and documents, to give notice of meetings, and to perform

such other duties required by law or as the Council may direct.

"Sec. 4.4. Tax Collector. The Council shall appoint a Tax

Collector to collect all taxes owed to the City, subject to general law,

this Charter and City ordinances.

"Sec. 4.5. dry Attorney. The Council shall appoint a City Attorney

licensed to practice law in North Carolina. It shall be the duty of the

City Attorney to represent the City, advise City officials and perform

other duties required by law or as the Council may direct.

"Sec. 4.6. Other Administrative Officers and Employees. The
Council may authorize other positions to be filled by appointment by

the City Manager, and may organize the City government as deemed

appropriate, subject to the requirements of general law.

"ARTICLE V. ADDITIONAL PROVISIONS.
"Sec. 5.1. Police Power. The City may adopt and enforce within

its corporate limits and within one mile thereof police power

regulations not inconsistent with the General Statutes of North

Carolina and all amendments thereto."
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Sec. 2. The purpose of this act is to revise the Charter of the

City of Lowell and to consolidate certain acts concerning the property,

affairs, and government of the City. It is intended to continue without

interruption those provisions of prior acts which are expressly

consolidated into this act, so that all rights and liabilities which have

accrued are preserved and may be enforced.

Sec. 3. This act does not repeal or affect any acts validating

official actions, proceedings, contracts, or obligations of any land.

Sec. 4. The following acts, having served the purposes for

which they were enacted or having been consolidated into this act, are

expressly repealed:

Chapter 62, Private Laws of 1879

Chapter 166, Private Laws of 1889

Chapter 64, Private Laws of 1909

Chapter 212, Private Laws of 1927

Chapter 194, Private Laws of 1929

Chapter 283, Session Laws of 1955

Chapter 359, Section 1, Session Laws of 1955

Chapter 340, Session Laws of 1961

Chapter 497, Session Laws of 1963.

Sec. 5. The Mayor and Council members serving on the date

of ratification of this act shall serve until the expiration of their terms.

Thereafter those offices shall be filled as provided in Articles II and

III of the Charter contained in Section 1 of this act.

Sec. 6. This act does not affect any rights or interests which

arose under any provisions repealed by this act.

Sec. 7. All existing ordinances, resolutions, and other

provisions of the City of Lowell not inconsistent with the provisions of

this act shall continue in effect until repealed or amended.
Sec. 8. No action or proceeding pending on the effective date of

this act by or against the City or any of its departments or agencies

shall be abated or otherwise affected by this act.

Sec. 9. If any provision or application of this act is held

invalid, such invalidity shall not affect other provisions or applications

of this act which can be given effect without the invalid provision or

application, and to this end the provisions of this act are declared to be

severable.

Sec. 10. Whenever a reference is made in this act to a

particular provision of the General Statutes, and such provision is later

amended, superseded, or recodified, the reference shall be deemed
amended to refer to the amended General Statute, or to the General
Statute which most clearly corresponds to the statutory provision which
is superseded or recodified.

Sec. 11. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the

2nd day of June, 1993.

H.B. 564 CHAPTER 112

AN ACT TO INCREASE THE EXAMINATION FEE AND THE
FEES FOR ANNUAL RENEWALS OF ALL TYPES OF
LICENSES FOR GENERAL CONTRACTORS.

The General Assembly of Norih Carolina enacts: i ;/

Section 1. G.S. 87-10 reads as rewritten:

"§ 87-10. Application for license; examination; certificate; renewal.

(a) Anyone seeking to be licensed as a general contractor in this

State shall file an application for an examination on a form provided

by the Board, at least 30 days before any regular or special meeting of

the Board accompanied by an examination fee of twenty-five dollars

($25 . 00) fifty dollars ($50.00) and by the sum of one hundred dollars

($100.00) if the application is for an unlimited license, the sum of

seventy-five dollars ($75.00) if the application is for an intermediate

license or the sum of fifty dollars ($50.00) if the application is for a

limited license; the fees and sum accompanying any application shall

be nonrefundable. The holder of an unlimited license shall be entitled

to act as general contractor without restriction as to value of any single

project; the holder of an intermediate license shall be entitled to act as

general contractor for any single project with a value of up to five

hundred thousand dollars ($500,000); the holder of a limited license

shall be entitled to act as general contractor for any single project with

a value of up to two hundred fifty thousand dollars ($250,000); and

the license certificate shall be classified in accordance with this

section. Before being entitled to an examination an applicant must
show to the satisfaction of the Board from the application and proofs

furnished that the applicant is possessed of a good character and is

otherwise qualified as to competency, ability, integrity, and financial

responsibility, and that the applicant has not committed or done any

act, which, if committed or done by any licensed contractor would be

grounds under the provisions hereinafter set forth for the suspension

or revocation of contractor's license, or that the applicant has not

committed or done any act involving dishonesty, fraud, or deceit, or

that the applicant has never been refused a license as a general

contractor nor had such license revoked, either in this State or in

another state, for reasons that should preclude the granting of the

license applied for, and that the applicant has never been convicted of

a felony involving moral turpitude, relating to building or contracting,

or involving embezzlement or misappropriation of funds or property
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entrusted to the applicant: Provided, no applicant shall be refused the

right to an examination, except in accordance with the provisions of

Chapter 150B of the General Statutes.

(b) The Board shall conduct an examination, either oral or written,

of all applicants for license to ascertain the ability of the applicant to

make a practical application of his knowledge of the profession of

contracting, under the classification contained in the application, and

to ascertain the qualifications of the applicant in reading plans and

specifications, knowledge of estimating costs, construction, ethics and

other similar matters pertaining to the contracting business and

knowledge of the applicant as to the responsibilities of a contractor to

the public and of the requirements of the laws of the State of North

Carolina relating to contractors, construction and liens. If the results

of the examination of the applicant shall be satisfactory to the Board,

then the Board shall issue to the applicant a certificate to engage as a

general contractor in the State of North Carolina, as provided in said

certificate, which may be limited into five classifications as the

common use of the terms are known — that is.

(1) Building contractor, which shall include private, public,

commercial, industrial and residential buildings of all

types;

(la) Residential contractor, which shall include any general

contractor constructing only residences which are required

to conform to the North Carolina Uniform Residential

Building Code (Vol. 1-B);

(2) Highway contractor;

(3) Public utilities contractors, which shall include those whose
operations are the performance of construction work on the

following subclassifications of facilities:

a. Water and sewer mains and water service lines and

house and building sewer lines as defined in the North

Carolina State Building Code, and water storage tanks,

lift stations, pumping stations, and appurtenances to

water storage tanks, lift stations and pumping stations;

b. Water and wastewater treatment facilities and

appurtenances thereto;

c. Electrical power transmission facilities, and primary

and secondary distribution facilities ahead of the point

of delivery of electric service to the customer;

d. Public communication distribution facilities; and

e. Natural gas and other petroleum products distribution

facilities; provided the General Contractors Licensing

Board may issue license to a public utilities contractor
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limited to any of the above subclassifications for which

the general contractor qualifies, and

(4) Specialty contractor, which shall include those whose

operations as such are the performance of construction

work requiring special skill and involving the use of

specialized building trades or crafts, but which shall not

include any operations now or hereafter under the

jurisdiction, for the issuance of license, by any board or

commission pursuant to the laws of the State of North

Carolina.

Public utilities contractors constructing water service lines and

house and building sewer lines as provided in (3)a above shall

terminate said lines at a valve, box, meter, or manhole or cleanout at

which the facilities from the building may be connected.

(c) If an applicant is an individual, examination may be taken by

his personal appearance for examination, or by the appearance for

examination of one or more of his responsible managing employees,

and if a copartnership or corporation, or any other combination or

organization, by the examination of one or more of the responsible

managing officers or members of the personnel of the applicant, and if

the person so examined shall cease to be connected with the applicant,

then in such event the license shall remain in full force and effect for

a period of 30 days thereafter, and then be canceled, but the applicant

shall then be entitled to a reexamination, all pursuant to the rules to

be promulgated by the Board: Provided, that the holder of such

license shall not bid on or undertake any additional contracts from the

time such examined employee shall cease to be connected with the

applicant until said applicant's license is reinstated as provided in this

Article.

(d) Anyone failing to pass this examination may be reexamined at

any regular meeting of the Board upon payment of an examination fee

of t\vent3f.five dollars ($25.00). fifty dollars ($50.00). Anyone
requesting to take the examination a third or subsequent time shall

submit a new application with the appropriate examination and license

fees.

(e) Certificate A certificate of license shall expire on the thirty-first

day of December following -the fts issuance or renewal and shall

become invalid 60 days from that date unless renewed, subject to the

approval of the Board. Renewals may be effected any time during the

month of January without reexamination, by the payment of a fee to

the secretary of the Board of seventy-five dollars ($75.00) ninety-five

dollars ($95.00) for an unlimited license, fifty dollars ($50.00) sixty-

five dollars ($65.00) for an intermediate license and twent}f-five dollars

($25.00) thirty-five dollars ($35.00) for a limited license. Renewal
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applications shall be accompanied by evidence of continued financial

responsibility satisfactory to the Board. Renewal applications received

by the Board after January shall be accompanied by a late payment of

ten dollars ($10.00) for each month or part after January. After a

lapse of two years no renewal shall be effected and the applicant shall

fulfill all requirements of a new applicant as set forth in this section."

Sec. 2. G.S. 87- 10(e), as amended by Section 1 of this act,

reads as rewritten:

"(e) A certificate of license shall expire on the thirty-first day of

December following its issuance or renewal and shall become invalid

60 days from that date unless renewed, subject to the approval of the

Board. Renewals may be effected any time during the month of

January without reexamination, by the payment of a fee to the

secretary of the Board of Board. The fee shall not exceed ninet}f -five

dollars ($95.00) one hundred dollars ($100.00) for an unlimited

license, sixt}^ -five dollars ($65.00) seventy-five dollars ($75.00) for an

intermediate license and thirt}f-five dollars—($35.00) fifty dollars

($50.00) for a limited license. No later than November 30 of each

year, the Board shall mail written notice of the amount of the renewal

fees for the upcoming year to the last address of record for each

general contractor licensed pursuant to this Article. Renewal

applications shall be accompanied by evidence of continued financial

responsibility satisfactory to the Board. Renewal applications received

by the Board after January shall be accompanied by a late payment of

ten dollars ($10.00) for each month or part after January. After a

lapse of two years no renewal shall be effected and the applicant shall

fulfill all requirements of a new applicant as set forth in this section."

Sec. 3. Section 1 of this act is effective upon ratification.

Section 2 of this act becomes effective October 1, 1995.

In the General Assembly read three times and ratified this the

2nd day of June, 1993.

H.B. 726 CHAPTER 113

AN ACT TO EXPAND THE CARTERET COUNTY BOARD OF
COMMISSIONERS FROM FIVE TO SEVEN MEMBERS AND
REAPPORTION THE NOMINATION AND ELECTION
DISTRICTS.

The General Assembly of North Carolina enacts:

Section 1. Effective the first Monday in December of 1996, the

Carteret County Board of Commissioners consists of seven members.

Sec. 2. (a) Carteret County is divided into six districts as

provided by Section 3 of this act.
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(b) The qualified voters of each district shall nominate candidates

who reside in the district for seats apportioned to that district, and the

qualified voters of the entire county shall elect all the members of the

board. The general election ballot shall provide for each district to be

voted on separately.

(c) In 1996, the three persons elected who receive the highest

numbers of votes are elected to four-year terms. Their successors

shall be elected in 2000 and quadrennially thereafter for four-year

terms. In 1996, the four persons elected who receive the next highest

numbers of votes are elected to two-year terms. Their successors

shall be elected in 1998 and quadrennially thereafter for four-year

terms.

Sec. 3. One member of the Carteret County Board of

Commissioners shall be elected each from Districts 1, 2, 4, 5, and 6,

and two members of the Carteret County Board of Commissioners
shall be elected from District 3.

Sec. 4. The districts are as follows:

District 1: That part of Morehead township in the corporate limits

of the Town of Emerald Isle, White Oak township. It also includes in

Morehead Township the waters of Bogue Sound in Block 199A of

Census Tract 9709.

District 2: Newport township.

District 3: All of Morehead Township except for:

(1) Bogue Banks;

(2) The areas of Bogue Sound (including any islands) in Census

Tracts 9710, 971 1, and 9712; and

(3) An area bounded as follows: Beginning at the point where

the Beaufort Township line intersects the boundary line

between Census Tracts 9704 and 9711, thence westerly

along the boundary line between Census Tracts 9704 and

, 9711 until that boundary is intersected by an extension of

20th Street, thence northerly along that extension, 20th

Street, Crab Point Road, and SRI 176 to the intersection of

SRI 177, thence west along SRI 177 to the intersection with

SRI 207, thence north on SRI 207 to a road, which is the

boundary between Census Blocks 301 and 304 of Census

Tract 9705, thence along that road and an extension of that

road to the shoreline of Newport River, thence following the

shoreline generally easterly 3805 feet to the boundary of

Blocks 199C and 399 of Census Tract 9705, thence

following that boundary across the Newport River to the

Harlowe Township Boundary, thence along the Harlowe
Township line easterly to the Beaufort Township line, thence
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southerly along the Beaufort Township line southerly to the

point and place of beginning.

District 4: Beaufort township, Merrimon township.

District 5: Atlantic township, Cedar Island township, Davis

township, Harkers Island township, Marshallberg township,

Portsmouth township. Sea Level township, Smyrna township, Stacy

township, Straits township.

District 6: Harlowe Township and the area of Morehead Township

not in either Districts 1 or 3.

Sec. 5. When more than one person is seeking nomination to a

single office, the candidate who receives the highest number of votes

shall be declared the nominee. When more persons are seeking

nomination to two or more offices (constituting a group) than there are

offices to be filled, those candidates receiving the highest number of

votes, equal in number to the number of offices to be filled, shall be

declared the nominees. If two or more candidates receiving the

highest number of votes necessary to be nominated each receive the

same number of votes, the proper party executive committee shall,

from among those candidates receiving the same number of votes,

select the party nominee in accordance with G.S. 163-114.

Sec. 6. Chapter 1043, Session Laws of 1963, and Chapter 723,

Session Laws of 1965, are repealed.

Sec. 7. Sections 1 through 6 of this act do not affect the terms

of office or manner of filling the vacancy of any person serving on the

Board of Commissioners of Carteret County previously elected for a

term expiring in 1996.

Sec. 8. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

2nd day of June, 1993.

SB. 577 CHAPTER 114

AN ACT TO DELETE THE REQUIREMENT THAT THE STATE
BOARD OF EDUCATION INSPECT ACTIVITY BUSES
OWNED BY LOCAL SCHOOL ADMINISTRATIVE UNITS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-47(24) reads as rewritten:

"(24) Purchase of Activity Buses with Local Capital Outlay Tax
Funds. — Local boards of education are authorized to

purchase activity buses with local capital outlay tax funds,

and are authorized to maintain these buses in the county

school bus garage. Reimbursement to the State Public

School Fund shall be made for all maintenance cost
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including labor, gasoline and oil, repair parts, tires and

tubes, antifreeze, etc. Labor cost reimbursements and

local funds may be used to employ additional mechanics

so as to insure that all activity buses owned and operated

by local boards of education are maintained in a safe

mechanical condition. The State Board of Education s hall

inspect each activit^f bus and recommend to the board

whether the bus should be replaced but replacements will

be determined by the local board of education.—Such

replacement Replacement units for activity buses shall be

financed with local funds."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 3rd

day of June, 1993.

S.B. 825 CHAPTER 115

AN ACT TO PROHIBIT HUNTING FROM CERTAIN STATE
ROADS IN CRAVEN COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Unless a person owns or possesses a leasehold

interest, or is the guest, invitee, or permittee of a person who owns or

possesses a leasehold interest, in the real property immediately

adjacent to the portion of the road on which the person is located, it is

unlawful for that person to hunt, take, or kill any wild animal or wild

bird with firearms from, on, or across the right-of-way of State

Secondary Road 1633, known as Brown Farm Road, State Secondary

Road 1637, known as Alligator Road, and State Secondary Roads 1638

and 1639, known as Maul Swamp Road.

Sec. 2. Violation of this act is a misdemeanor punishable for a

first conviction by a fine of not less than ten dollars ($10.00) nor

more than fifty dollars ($50.00) or by imprisonment not to exceed 30

days, and punishable for a second or subsequent conviction by a fine

of not less than fifty dollars ($50.00) nor more than two hundred

dollars ($200.00), by imprisonment not to exceed 90 days, or both.

Sec. 3. This act is enforceable by law enforcement officers of

the Wildlife Resources Commission, by sheriffs and deputy sheriffs,

and by peace officers with general subject matter jurisdiction.

Sec. 4. This act applies only to Craven County.

Sec. 5. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the 3rd

day of June, 1993.
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SB. 841 CHAPTER 116

AN ACT TO CLARIFY THE WARRANTY REIMBURSEMENT
RIGHTS OF MOTOR VEHICLE DEALERS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 20-305. 1(a) reads as rewritten:

"(a) Each motor vehicle manufacturer, factory branch, distributor

or distributor branch, shall specify in writing to each of its motor

vehicle dealers licensed in this State the dealer's obligations for

preparation, delivery and warranty service on its products, the

schedule of compensation to be paid such dealers for parts, work, and

service in connection with warranty service, and the time allowances

for the performance of such work and service. In no event shall such

schedule of compensation fail to include reasonable compensation for

diagnostic work and associated administrative requirements as well as

repair service and labor. Time allowances for the performance of

warranty work and service shall be reasonable and adequate for the

work to be performed. In the determination of what constitutes

reasonable compensation under this section, the factors to be given

consideration shall include, among others, the compensation being

paid by other manufacturers to their dealers, the retail price the

dealers charge their retail customers for parts used to perform similar

work, and paid to dealers for parts, other than parts used to repair the

living facilities of recreational vehicles, and the prevailing wage rates

being paid by dealers, and the prevailing labor rate being charged by

dealer s to their retail customers, in the community in which the dealer

is

—

doing—business ,
—provided—s«€h—pates—aad

—

prices—ate—not

unreasonable . The compensation which must be paid under this

section must be reasonable, provided, however, that under no

circumstances may the reasonable compensation under this section be

in an amount less than the dealer's current retail labor rate and the

amount charged to retail customers for the manufacturer's or

distributor's original parts for nonwarranty work of like kind, provided

such amount is competitive with other franchised dealers within the

dealer's market.
"

Sec. 2. G.S. 20-305. 1(b) reads as rewritten:

"(b) Notwithstanding the terms of any franchise agreement, it is

unlawful for any motor vehicle manufacturer, factory branch,

distributor, or distributor branch to fail to perform any of its warranty

obligations with respect to a motor vehicle, to fail to compensate its

motor vehicle dealers licensed in this State for warranty parts other

than parts used to repair the living facilities of recreational vehicles, at

the prevailing retail rate according to the factors in subsection (a) of
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this section, or, in service in accordance with the schedule of

compensation provided the dealer pursuant to subsection (a) above,

and to fail to indemnify and hold harmless its franchised dealers

licensed in this State against any judgment for damages or settlements

agreed to by the manufacturer, including, but not limited to, court

costs and reasonable attorneys' fees of the motor vehicle dealer,

arising out of complaints, claims or lawsuits including, but not limited

to, strict liability, negligence, misrepresentation, express or implied

warranty, or recision or revocation of acceptance of the sale of a

motor vehicle as defined in G.S. 25-2-608, to the extent that the

judgment or settlement relates to the alleged defective negligent

manufacture, assembly or design of new motor vehicles, parts or

accessories or other functions by the manufacturer, factory branch,

distributor or distributor branch, beyond the control of the dealer.

Any audit for warranty parts or service compensation, service

incentives, rebates, or other forms of sales incentive compensation

shall only be for the 24-month period immediately following the date

of the claim. Provided, however, these limitations shall not be

effective in the case of fraudulent claims.
"

Sec. 3. This act shall not apply to manufacturers of, or dealers

in, mobile or manufactured housing or recreational trailers.

Sec. 4. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the 3rd

day of June, 1993.

S.B. 878 - CHAPTER 117

AN ACT TO CREATE THE NORTH CAROLINA EDUCATION
STANDARDS AND ACCOUNTABILITY COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. Chapter 115C of the General Statutes is amended by

adding a new Article to read:
"ARTICLE 8A.

"North Carolina Education Standards and

Accountability Commission.
"§ 1 15C-W5. 1 . Creation of the Commission.

The General Assembly believes that all children can learn. The
General Assembly further believes that all graduates of North Carolina

public schools should have mastered the skills required to become
productive members of the workforce and succeed in life. The
General Assembly further believes that having a highly qualified

workforce is essential to strengthening North Carolina's competitive

position in the modern world economy, improving workforce
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productivity, and ensuring a more prosperous future for all our

citizens. With that mission as its guide, the General Assembly creates

the North Carolina Education Standards and Accountability

Commission.
The Commission shall be located administratively in the Office of

the Governor but shall exercise all its prescribed statutory powers

independently of the Office of the Governor.
"^ 115C-I05.2. Membership.

(a) The North Carolina Education Standards and Accountability

Commission shall consist of 25 members: 17 appointed by the

Governor including a representative of the Department of Public

Instruction knowledgeable about program and curriculum and a

representative of the Department of Public Instruction knowledgeable

about research and development, four appointed by the Speaker of the

House of Representatives including at least one member of the House
of Representatives, and four appointed by the President Pro Tempore
of the Senate including at least one member of the Senate. The
membership of the Commission should include (i) business,

education, civic, government, legislative, and nonprofit and foundation

leaders from across the State, (ii) at least two persons who are parents

of public school children at the time of their appointment, and (iii)

representatives from The University of North Carolina and the

Department of Community Colleges. In making appointments, the

appointing authorities should consider the geographic, racial, gender,

and socioeconomic diversity of the State. Appointments to the

Commission shall be made prior to August 1, 1993.

(b) The Governor shall designate a member of the Commission to

serve as chair.

(c) Commission members shall serve for four years. If a vacancy
occurs, the appointing officer shall appoint another person to serve for

the balance of the unexpired term.
"
§ 115C-I05.3. Purpose.

The purpose of the Commission is to develop high and clearly

defined education standards for the public schools of North Carolina.

These standards shall specify the skills and the knowledge that high

school graduates should possess in order to be competitive in the

modern economy. The purpose of the Commission is also to develop

fair and valid assessments to assure that high school graduates in

North Carolina meet these standards.

These high standards and assessments shall focus on the key skills

needed by students as they strive to be successful after high school and
shall reflect the high expectations for every student demanded by the

State's education mission in G.S. 115C-81(a), 115C-238.1, and 1I5C-
238.13(a). Once these key skills are identified, parents, teachers, and
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the entire school community should be encouraged to help each

student meet the student's fullest potential.

"§ 1 15C-W5.4. Duties of the Commission.

(a) The Commission shall:

(1) Develop standards that outline what a high school graduate

should know and a series of benchmarks throughout the K-
12 grades structured to identify how well a student is

progressing towards the graduation standards. Standards

shall include how well a student is able to apply knowledge

gained in such core subject areas as mathematics, science,

communication, history, geography, and the arts.

(2) Define a system of benchmarks at appropriate grade levels

requiring students to demonstrate an ability to understand

and apply what is expected of them in these standards.

(3) Work with the Department of Public Instruction to ensure

that end-of-course assessments for core subjects are

consistent with these standards and with benchmarks set by

the Commission leading to these standards.

(4) Review and recommend a system of benchmark
measurements that appropriately assess the requirements as

outlined in subdivisions (2) and (3) of this subsection. The
Commission may consider multiple methods of

developmental assessment.

(5) Recommend ways to ensure that each student is challenged

to the fullest extent of the student's ability by describing

what actions shall be taken when a student's level of

achievement on a standard is less than the student's

potential.

(6) Recommend methods to measure each high school

graduate's performance on the standards, including a

system that incorporates a variety of measurement

instruments used to assess a student's progress throughout

the student's school career. These measures may be used

to assess a graduate's preparedness for work, continued

schooling, and successful living.

(7) Consider how the system of standards can serve the needs

of exceptional children.

(8) Consider and recommend any necessary refinements to the

substance or implementation of the Standard Course of

Study and the Testing Program.

(9) Recommend the best methods of comparing North Carolina

students' performance to that of students in other states and

across the nation.
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(10) Recommend how standards and performance measures can

accommodate the growing and changing body of

icnowledge.

(11) Recommend any necessary statutory amendments to

implement its recommendations.

(b) As a basis for carrying out the duties set out in subsection (a)

of this section, the Commission shall:

(1) Consider State education initiatives, including the Standard

Course of Study and the North Carolina Testing Program.

(2) Hold public hearings as it deems necessary.

(3) Seek to reach a broad statewide consensus on what students

should learn and know in order to be successful high

school graduates.

(4) Review national efforts to develop standards and

assessments, including the work of the National Council on

Education Standards and Testing and the National Board of

Professional Teaching Standards.

"§ 1I5C-105.5. Reporling requirements.

(1) No later than July 1. 1994. the Commission shall provide

an initial report on standards and assessments to the State

Board of Education. This report shall include progress

being made on the development of standards, benchmarks,

and related assessments. It shall also include

recommendations for education and training of educators to

assist in incorporating standards into existing classrooms.

(2) The Commission shall recommend to the State Board of

Education standards and a system of assessments, and if the

State Board adopts the standards and system of assessments,

the Commission and the State Board shall use the following

schedule:

a^ In the Spring semester of the 1994-95 school year, a

Field or pilot test of the system of assessments shall be

given in a limited number of school units.

b. During the 1994-95 school year, school personnel shall
~

be educated and trained to implement the system of

assessments.

c. During the 1994-95 school year, there shall be a public

awareness campaign regarding the standards and

assessments.

d. In the 1995-1996 school year, standards shall be

implemented in all school systems, and in the Spring

semester of the 1995-96 school year, the assessments

shall be administered to all North Carolina high school

seniors and in every local school administrative unit.
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e. In the Spring semester of the 1995-96 school year, the

first set of assessment data shall be released publicly.

f. During the 1995-96 and subsequent school years,

appropriate designations shall be implemented on the

diplomas of graduation to reflect the students'

achievement.

^ No later than the Spring semester of the year 2000,
every graduating high school senior shall be required to

achieve these standards as a condition for receiving a

diploma.

(3) The Commission shall annually advise the General

Assembly, the Governor, and the State Board of Education

on the standards and assessments.

"§ J15C-105.6. Staff.

The Commission may contract for professional, clerical, and
consultant services. The Commission may also contract w^ith an

individual vv^ho has an excellent national reputation in the area of

school standards and assessments to facilitate the work of the

Commission. Professional and clerical staff positions for the

Commission may be filled by persons whose services are loaned to the

Commission to fulfill the work of the Commission.
"§ 1 15C-I05.7. Space and equipment.

The Office of the Governor and the Department of Public

Instruction shall provide meeting rooms, telephones, office space,

equipment, and supplies to the Commission and shall be reimbursed

from the Commission's budget.

"§ I15C-I05.8. Compensation.

Commission members shall receive per diem, subsistence, and
travel allowances in accordance with G.S. 138-5, 138-6, or 120-3.1,

as appropriate.

"§ 1 I5C-I05.9. Assistance of otlter agencies.

Upon the request of the Commission, the Department of Public

Instruction, the Department of Community Colleges, and the Board of

Governors of The University of North Carolina shall furnish the

Commission with any nonconfidential information in their possession

or available to them.
"§ J 15C-105. 10. Powers and duties of the State Board regarding the

recommendations of the Comtnission.

The State Board of Education shall consider the standards and the

system of assessments recommended by the Commission in accordance

with G.S. 115C-105.5(2) and if adopted, the State Board shall

implement the standards and the system of assessments with the

schedule set out in G.S. 115C-105.5(2)."
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Sec. 2. This act becomes effective upon appropriation by the

General Assembly of funds for the implementation of this act. The

Commission created by this act terminates December 31, 2000.

In the General Assembly read three times and ratified this the 3rd

day of June, 1993.

H.B. 678 CHAPTER 118

AN ACT TO AMEND THE CHARTER OF THE TOWN OF WAKE
FOREST.

The General Assembly of North Carolina enacts:

Section 1. Section 4.1 of the Charter of the Town of Wake
Forest, being Chapter 273, Session Laws of 1973, reads as rewritten:

"Sec. 4.1. Regular Municipal Elections. Regular municipal elections

shall be held biennially in odd-numbered years on the day set by

general law for municipal elections. In the 1975 1993 regular

municipal election and quadrennially thereafter there shall be elected a

Mayor for a term of four years. In the 1975 1995 regular municipal

election and quadrennially thereafter, three commissioners shall be

elected to serve terms of four years each. In the 1973 1993 regular

municipal election and quadrennially thereafter, two commissioners

shall be elected to serve terms of four years each."

Sec. 2. Article V of the Charter of the Town of Wake Forest,

being Chapter 273, Session Laws of 1973, reads as rewritten:

"ARTICLE V. TOWN ADMINISTRATOR MANAGER
"Sec. 5.1. Appointment; Compensation. The Town Board of

Commissioners shall appoint an officer whose title shall be Town
Admini strator Manager and who shall be the head of the

administrative branch of the Town government. The Town
Administrator Manager shall be chosen by the Board solely on the

basis of his executive and administrative qualifications with special

reference to his actual experience in, or knowledge of, accepted

practice in respect to the duties of his office as hereinafter prescribed.

At the time of his appointment he need not be a resident of the Town,

but shall reside therein during his tenure of office, office is subject to

residency requirements adopted by the Board of Commissioners. No
person elected as Mayor or as a member of the Board of

Commissioners shall be eligible for appointment as Town
Administrator Manager until one year shall have elapsed following the

expiration of the term for which he was elected. The Town
Administrator Manager shall serve at the pleasure of the Board of

Commissioners and shall receive such salary as the Board shall fix.
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"Sec. 5.2. Powers and Duties of Town Administrator , Manager. The
Town Administrator Manager shall be the chief administrator of the

Town. He shall be responsible to the Board of Commissioners for

administering all municipal affairs placed in his charge by them, and

shall have the following powers and duties, duties:

(1) He shall appoint and suspend or remove all Town
employees, except the Town Attorney, in accordance with

such general personnel rules, regulations, policies, or

ordinances as the Board may adopt.

(2) He shall direct and supervise the administration of all

departments, offices, and agencies of the Town, subject to

the general direction and control of the Board, except as

otherwise provided by law.

(3) He shall attend all meetings of the Board and recommend
any measures that he deems expedient.

(4) He shall see that all laws of the State, the Town Charter,

and the ordinances, resolutions, and regulations of the

Board are faithfully executed within the Town.

(5) He shall prepare and submit the annual budget and capital

program to the Board.

(6) He shall annually submit to the Board and make available to

the public a complete report on the finances and

administrative activities of the Town as of the end of the

fiscal year.

(7) He shall make any other reports that the Board may require

concerning the operations of the Town departments, offices,

and agencies subject to his direction and control.

(8) He shall perform any other duties that may be required or

authorized by the Board .

"

Sec. 3. Section 6.2 of the Charter of the Town of Wake Forest,

being Chapter 273, Session Laws of 1973, reads as rewritten:

"Sec. 6.2. Duties of the Town Attorney. It shall be the duty of the

Town Attorney to prosecute and defend suits for and against the

Town; to advise the Mayor, Board of Commissioners, Town
Administrator, Manager, and other Town officials with respect to the

affairs of the Town; to draft all legal documents relating to the affairs

of the Town; to draft proposed ordinances when requested to do so; to

inspect and pass all agreements, contracts, franchises and other

instruments with which the Town may be concerned; to attend all

meetings of the Board of Commissioners when required by the Board;

and to perform such other duties as may be required of him by virtue

of his position as Town Attorney."

Sec. 4. This act does not affect the terms of office of the

current Mayor and members of the Board of Commissioners.
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Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 3rd

day of June, 1993.

S.B. 455 CHAPTER 119

AN ACT TO IMPLEMENT A RECOMMENDATION OF THE
GENERAL STATUTES COMMISSION TO REQUIRE THAT
MAPS RECORDED IN THE OFFICE OF THE REGISTER OF
DEEDS MUST HAVE A SURVEYOR'S ORIGINAL SIGNATURE
AND SEAL IN ORDER TO BE RELIED UPON AND THAT
ALL OTHER MAPS MUST CONTAIN A CAUTIONARY
LEGEND.

77k? General Assembly of North Carolina enacts:

Section 1. G.S. 47-30(m) reads as rewritten:

"(m) Except as provided in subsection (n), any An^ map prepared

by a registered land surveyor and submitted for inclusion on the

public record, whether submitted alone or attached to a deed or other

instrument, shall be prepared by a registered land surveyor, conform

to the standards of practice for land surveying in North Carolina, as

defined in the Board rules of the North Carolina State Board of

Registration for Professional Engineers and Land Surveyors.—In the

interest of the public welfare, and to assure that maps have not been

altered prior to submission for recording, and in accordance with G.S.

89C -26, the maps shall have Such a map shall either (i) have an

original personal signature and original seal as approved by the North

Carolina State Board fof of Registration for Professional Engineers

and Land Surveyors. Surveyors or (ii) be a copy of a map, already on

file in the public record, that is certified by the custodian of the public

record to be a true and accurate copy of a map bearing an original

personal signature and original seal. The presence of the original

personal signature and seal shall constitute a certification that the map
conforms to the standards of practice for land surveying in North

Carolina, as defined in the rules of the North Carolina State Board of

Registration for Professional Engineers and Land Surveyors. Nothing

in this subsection shall prohibit the recordation of a document that

includes an attachment not prepared by a registered land surveyor ."

Sec. 2. G.S 47-30 is amended by adding a new subsection to

read:
"
(n) A map that does not meet the requirements of subsection (m)

of this section may be attached to a deed or other instrument submitted

for inclusion in the public record only for illustrative purposes and

only if the map is conspicuously labelled, 'THIS MAP IS NOT A
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CERTIFIED SURVEY AND NO RELIANCE MAY BE PLACED IN

ITS ACCURACY.' "

Sec. 3. G.S. 89C-26 reads as rewritten:

" § 89C-26. Duties of register of deeds.

It shall be unlawful for the recorder The register of deeds or the

register of titles or any other county or proper public authority, to

authority may not file or record any map, plat, survey, or other

documents, within the definition of land surveying, which do not

contain an original have impressed thereon, and affixed thereto, the

personal signature and original seal of a registered land surveyor by

whom, or under whose responsible charge charge, the map, plat,

survey, or other documents were prepared prepared , except as

provided in G.S. 47-30(m) and (n).
"

Sec. 4. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the 7th

day of June, 1993.

S.B. 579 CHAPTER 120

AN ACT TO IMPROVE THE FINANCIAL MONITORING AND
REGULATION OF EMPLOYERS THAT SELF-INSURE THEIR
WORKERS' COMPENSATION LIABILITIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 97-93 (b) reads as rewritten:

"(b) In the case of subdivision (a)(2) of this section, the

Commissioner of Insurance may require the deposit of an acceptable

security, indemnity, or bond to secure the payment of compensation

liabilities as they are incurred. Any individual employer or group of

employers who furnish proof of financial ability under subdivision

(a)(2) of this section shall be governed in all respects by this Article

and by -sweh rules «s—may—be

—

promulgated adopted by the

Commissioner of Insurance."

Sec. 2. G.S. 97-93 is amended by adding a new subsection to

read:
"
(d) Groups comprising two or more employers who agree to pool

their liabilities under subdivision (a)(2) of this section are subject to

G.S. 58-3-80, 58-7-50, 58-7-55, 58-7-140, 58-7-160, 58-7-162, 58-

7-163, 58-7-165, 58-7-167, 58-7-168, 58-7-170, 58-7-172, 58-7-173,

58-7-177, 58-7-179, 58-7-180, 58-7-183, 58-7-185, 58-7-187, 58-7-

188, 58-7-190, 58-7-192, 58-7-193, 58-7-195, 58-7-197, 58-7-200,

and Articles 13, 19, and 34 of Chapter 58 of the General Statutes.
"

Sec. 3. This act becomes effective January 1, 1994.
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In the General Assembly read three times and ratified this the 7th

day of June, 1993.

SB. 774 CHAPTER 121

AN ACT TO AMEND THE CHARTER OF THE CITY OF
DURHAM TO AUTHORIZE THE CITY COUNCIL TO
DELEGATE TO THE CITY MANAGER THE AUTHORITY TO
MAKE, APPROVE, AWARD, AND EXECUTE SERVICE
CONTRACTS AND MAKE CONTRACTS FOR THE PURCHASE
OF APPARATUS, SUPPLIES, EQUIPMENT, AND MATERIAL.

The General Assembly of North Carolina enacts:

Section 1. Section 17 of the Charter of the City of Durham,
being Chapter 671, Session Laws of 1975, as amended by Chapter

1249, Session Laws of 1979, Chapter 694, Session Laws of 1981, and
Chapters 532 and 617, Session Laws of 1991, reads as rewritten:

"Sec. 17. Powers and Duties of the City Manager. — The City

Manager shall be responsible to the City Council for the efficient

administration of all the affairs of the City under his direction and
control. It shall be his duty to attend all meetings of the City Council,

with the right to take part in the discussion, but without a vote. He
shall be entitled to notice of all special meetings. He shall

recommend to the City Council from time to time such measures as he

shall deem necessary, and shall furnish the City Council with

necessary information respecting any of the departments of the City

under his direction and control. The City Manager shall not be
personally interested in any contract in which the City is a party for

supplying the City materials of any kind.

The City Manager shall have power, and it shall be his duty, to see

that the laws and ordinances of the City are enforced.

He shall have power and authority to revoke licenses, pending
action by the City Council.

Except as otherwise provided in this Charter, the City Manager
shall have power to appoint and remove all heads of departments and
all subordinate officers and employees of the City. He shall, except

when clearly inconsistent with the provisions of this Charter, exercise

supervision and control over all departments and divisions created

herein, or that hereafter may be created by the City Council. He shall

see that all terms and conditions imposed in favor of the City or its

inhabitants in any public utility franchise are faithfully kept and
performed, and upon knowledge of any violation thereof, he shall call

the attention of the City Council and the City Attorney to the same.
He shall make and execute all contracts on behalf of the City in such
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manner as is authorized or provided by resolutions or ordinances

passed by the City Council. He shall prepare and submit to the City

Council a proposed annual budget, after receiving estimates made by
the heads or directors of departments or by any board officer, or

commissioner not within a department. He shall keep the City

Council at all times advised as to the financial needs and condition of

the City, He shall from time to time make oral and written reports to

the City Council of the condition and efficiency of the various

departments of the City government under his direction and control.

The Council may in its discretion cause such written reports to be

published for the information of citizens. The City Manager shall

perform such other duties as may be prescribed by this Charter, or be

required of him by ordinance or resolution of the City Council.

The City Manager shall not engage in political campaigns for

elective office, nor attempt to influence the result of such campaigns,

except by exercising his right to vote. Improper campaign activity as

described herein by the City Manager shall be a cause for his

immediate suspension or removal from office.

The City Council may delegate authority to the City Manager to

purchase real property or any interest in real property, provided:

(1) The money for the purchase of such real property or interest

in real property is available in the then current budget; and

(2) The City Manager, within 45 days following the purchase,

shall submit to the City Council a written report setting forth

the names of the persons from whom such property or

property interest is purchased, a general description of the

property or interest in property acquired, the purchase price

paid therefor, and the intended use of the property or

interest in property.

The City Council may authorize the City Manager to make,

approve, award, and execute any contract for the purchase of

apparatus, supplies, materials, or equipment and any contract for

construction or repair work provided:

(1) The amount of the contract shall not exceed fift}' thou sand

dollars ($5Q|QQQ); one hundred thousand dollars

($100,000);

(2) The City Manager shall, within 45 days of the award of such

contract, report such award to the City Council, provided

however, contracts in an amount less than an amount
prescribed by the City Council need not be reported;

(3) The City Manager shall comply with all applicable

provisions of Article 8 of Chapter 143 of the General

Statutes, and of Section 84 of this Charter. The City

Manager may take any action that the City Council is
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required or authorized to take under Article 8 of -the Chapter
143 of the General Statutes in making, approving, awarding,
or executing such contracts."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of June, 1993.

S.B. 811 CHAPTER 122

AN ACT TO MAKE CHANGES TO THE EMPLOYMENT
SECURITY LAW TO CONFORM TO FEDERAL LAW.

The General Assembly of North Carolina enacts:

Section 1. G.S. 96-8(6)g. reads as rewritten:

"g. On and after January 1, 1978, the term 'employment'
includes services performed in agricultural labor when
a person or employing unit (a) during any calendar
quarter in the current calendar year or the preceding
calendar year pays wages of twenty thousand dollars

($20,000) or more for agricultural labor, or (b) on
each of some 20 days during the preceding calendar
year, each day being in a different calendar week,
employs at least 10 individuals in employment in

agricultural labor for some portion of the day. For
purposes of this Chapter, the term 'agricultural labor'

includes all services performed: (1) On a farm, in the

employ of any person, in connection with cultivating the

soil, or in connection with raising or harvesting any
agricultural or horticultural commodity, including the

raising, shearing, feeding, caring for, training, and
management of livestock, bees, poultry, and fur-bearing
animals and wildlife; (2) in the employ of the owner or
tenant or other operator of a farm, in connection with

the operation, management, conservation, improvement,
or maintenance of such farm and its tools and
equipment, or in salvaging timber or clearing land of
brush and other debris left by a hurricane, if the major
part of such service is performed on a farm; (3) in

connection with the production or harvesting of crude
gum (oleoresin) from a living tree, and the following
products if processed by the original producer of crude
gum from which derived; gum spirits of turpentine and
gum resin, or in connection with the ginning of cotton
or in connection with the operation or maintenance of

189



CHAPTER 122 Session Laws - 1993

ditches, canals, reservoirs, or waterways, not owned or

operated for profit, used exclusively for supplying and

storing water for farming purposes; or (4) (A) in the

employ of the operator of a farm in handling, planting,

drying, packing, packaging, processing, freezing,

grading, storing, or delivering to storage or to market

or to a carrier for transportation to market, in its

unmanufactured state, any agricultural or horticultural

commodity, but only if such operator produced more
than one half of the commodity with respect to which

such service is performed; (B) in the employ of a group

of operators of farms (or a cooperative organization of

which such operators are members) in performance of

service described in subparagraph (A), but only if such

operators produced more than one half of the

commodity with respect to which such service is

performed. (C) The provisions of subparagraphs (A)

and (B) shall not be deemed to be applicable with

respect to service performed in connection with

commercial canning or commercial freezing or in

connection with any agricultural or horticultural

commodity after its delivery to a terminal market for

distribution for consumption; (D) on a farm operated

for profit if such service is not in the course of the

employer's trade or business. As used in this

subsection, the term 'farm' includes stock, dairy,

poultry, fruit, fur-bearing animal, and truck farms,

plantations, ranches, nurseries, ranges, greenhouses or

other similar structures used primarily for the raising of

agricultural or horticultural commodities, and orchards.

I Provided, such labor is not agricultural labor performed

before January 1, 1993^ 1995, by an individual who is

an alien admitted to the United States to perform

agricultural labor pursuant to sections 214(c) and

101(a)(15)(H) of the Immigration and Nationality Act."

Sec. 2. G.S. 96-12(e)C. reads as rewritten:

"C. Eligibility Requirements for Extended Benefits. — An
individual shall be eligible to receive extended benefits with

respect to any week of unemployment in his eligibility period

only if the Commission finds that with respect to such week:

1. He is an 'exhaustee' as defined in subsection A(10).

2. He has satisfied the requirements of this Chapter for the

receipt of regular benefits that are applicable to

individuals claiming extended benefits, including not
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being subject to a disqualification for the receipt of

benefits. Provided, however, that for purposes of

disqualification for extended benefits for weeks of

unemployment beginning after March 31, 1981, the term

'suitable work' means any work which is within the

individual's capabilities to perform if: (i) The gross

average weekly remuneration payable for the work
exceeds the sum of the individual's weekly extended

benefit amount plus the amount, if any, of supplemental

unemployment benefits (as defined in section

501(C)(17)(D) of the Internal Revenue Code of 1954)

payable to such individual for such week; and (ii) the

gross wages payable for the work equal the higher of the

minimum wages provided by section 6(a)(1) of the Fair

Labor Standards Act of 1938 as amended (without regard

to any exemption), or the State minimum wage; and (iii)

the work is offered to the individual in writing and is

listed with the State employment service; and (iv) the

considerations contained in G.S. 96-14(3) for

determining whether or not work is suitable are applied

to the extent that they are not inconsistent with the

specific requirements of this subdivision; and (v) the

individual cannot furnish evidence satisfactory to the

Commission that his prospects for obtaining work in his

customary occupation within a reasonably short period of

time are good, but if the individual submits evidence

which the Commission deems satisfactory for this

purpose, the determination of whether or not work is

suitable with respect to such individual shall be made in

accordance with G.S. 96-14(3) without regard to the

definition contained in this subdivision. Provided,

further, that no work shall be deemed to be suitable

work for an individual which does not accord with the

labor standard provisions set forth in this subdivision,

but the employment service shall refer any individual

claiming extended benefits to any work which is deemed
suitable hereunder. Provided, further, that any individual

who has been disqualified for voluntarily leaving

employment, being discharged for misconduct or

substantial fault, or refusing suitable work under G.S.

96-14 and who has had the disqualification terminated,

shall have such disqualification reinstated when claiming

extended benefits unless the termination of the
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disqualification was based upon employment subsequent

to the date of the disqualification.

3. After March 31, 1981, he has not failed either to apply

for or to accept an offer of suitable work, as defined in

G.S. 96-12(e)C.2., to which he was referred by an

employment office of the Commission, and he has

furnished the Commission with tangible evidence that he

has actively engaged in a systematic and sustained effort

to find work. If an individual is found to be ineligible

hereunder, he shall be ineligible beginning with the

week in which he either failed to apply for or to accept

the offer of suitable work or failed to furnish the

Commission with tangible evidence that he has actively

engaged in a systematic and sustained effort to find work
and such individual shall continue to be ineligible for

extended benefits until he has been employed in each of

four subsequent weeks (whether or not consecutive) and

has earned remuneration equal to not less than four

times his weekly benefit amount.

4^ Pursuant to section 202(a)(7) of the Federal-State

Extended Unemployment Compensation Act of 1970

(P.L. 91-373), as amended by section 202(b)(1) of the

Unemployment Compensation Amendments of 1992

(Public Law 102-318), for any week of unemployment
beginning after March 6, 1993, and before January 1,

1995, the individual is an exhaustee as defined by federal

law and has satisfied the requirements of this Chapter for

the receipt of regular benefits that are applicable to

individuals claiming extended benefits, including not

being subject to a disqualification for the receipt of

benefits. Provided, the terms and conditions of State law

that apply to claims for regular compensation and to the

payment thereof shall apply to claims for extended

benefits and to the payment thereof.
"

Sec. 3. G.S. 96-14(9) reads as rewritten:

"(9) The amount of compensation payable to an individual

for any week which begins after July 2, 1977, and

which begins in a period with respect to which such

individual is receiving a governmental or other pension,

retirement or retired pay, annuity, or any other similar

periodic payment which is based on the previous work
of such individual shall be reduced (but not below zero)

by an amount rounded to the nearest dollar equal to the

amount of such pension, retirement or retired pay,
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annuity, or other payment which is reasonably

attributable to such week.

The amount of benefits payable to an individual for

any week which begins after July I, 1981, and which

begins in a period with respect to which such individual

is receiving a governmental or other pension,

retirement or retired pay, annuity, or other similar

periodic payment which is based on the previous work
of such individual shall be reduced (but not below zero)

by the amounts of any such pension, retirement or

retired pay, annuity, or other payment contributed to in

part or in total by the individual's base period

employers; provided, however, that the amount of all

payments received by an individual under the Social

Security Act and the Railroad Retirement Act shall be

deducted from the individual's benefit amount.

Provided further, that all such reduced weekly benefit

amounts shall be rounded to the nearest lower full

dollar amount (if not a full dollar amount)."

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of June, 1993.

S.B. 840 CHAPTER 123

AN ACT TO EXTEND THE TIME FOR THE COMMISSIONER
TO RENDER A FINAL DETERMINATION IN CONTESTED
FRANCHISE TERMINATION, CANCELLATION, OR FAILURE
TO RENEW MATTERS. BASED ON BANKRUPTCY, FAILURE
TO STAY OPEN, LOSS OF LICENSES. OR CONVICTION OF
FELONY INVOLVING MORAL TURPITUDE, UNDER THE
MOTOR VEHICLES DEALERS AND MANUFACTURERS
LICENSING LAW.

77?^ General Assembly of North Carolina enacts:

Section 1. G.S. 20-305(6) reads as rewritten:

"(6) Notwithstanding the terms, provisions or conditions of any

franchise or notwithstanding the terms or provisions of any

waiver, to terminate, cancel or fail to renew any franchise

with a licensed new motor vehicle dealer unless the

manufacturer has satisfied the notice requirements of

subparagraph c. and the Commissioner has determined, if

requested in writing by the dealer within the time period

specified in G.S. 20-305(6)clII. HI or IV, as applicable,
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and after a hearing on the matter, that there is good cause

for the termination, cancellation, or nonrenewal of the

franchise and that the manufacturer has acted in good faith

as defined in this act regarding the termination,

cancellation or nonrenewal. When such a petition is made
to the Commissioner by a dealer for determination as to the

existence of good cause and good faith for the termination,

cancellation or nonrenewal of a franchise, the

Commissioner shall promptly inform the manufacturer that

a timely petition has been filed, and the franchise in

question shall continue in effect pending the

Commissioner's decision. The Commissioner must

conduct the hearing and render a final determination no

later than 180 days after a petition has been filed; provided,

however, that the Commissioner may extend such period of

time upon application of a party and for good cause shown,

or upon the consent of all parties to the proceeding. If the

termination, cancellation or nonrenewal is pursuant to G.S.

20-305(6)clIII then the Commissioner shall give the

proceeding priority consideration and shall render his final

determination no later than 40 90 days after the petition has

been filed. Any parties to a hearing by the Commissioner

under this section shall have a right of review of the

decision in a court of competent jurisdiction pursuant to

Chapter 150B of the General Statutes.

a. Notwithstanding the terms, provisions or conditions of

any franchise or the terms or provisions of any waiver,

good cause shall exist for the purposes of a termination,

cancellation or nonrenewal when:

1. There is a failure by the new motor vehicle dealer

) to comply with a provision of the franchise which

provision is both reasonable and of material

significance to the franchise relationship provided

that the dealer has been notified in writing of the

failure within 180 days after the manufacturer first

acquired knowledge of such failure;

2. If the failure by the new motor vehicle dealer relates

to the performance of the new motor vehicle dealer

in sales or service, then good cause shall be defined

as the failure of the new motor vehicle dealer to

comply with reasonable performance criteria

established by the manufacturer if the new motor

vehicle dealer was apprised by the manufacturer in

writing of the failure; and
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I. The notification stated tiiat notice was
provided of failure of performance pursuant to

this section;

II. The new motor vehicle dealer was afforded a

reasonable opportunity, for a period of not

less than 180 days, to comply with the

criteria; and

III. The new motor vehicle dealer failed to

demonstrate substantial progress towards

compliance with the manufacturer's

performance criteria during such period and
the new motor vehicle dealer's failure was not

primarily due to economic or market factors

within the dealer's relevant market area which
were beyond the dealer's control.

b. The manufacturer shall have the burden of proof under

this section.

c. Notification of Termination, Cancellation and

Nonrenewal. —

1. Notwithstanding the terms, provisions or conditions

of any franchise prior to the termination,

cancellation or nonrenewal of any franchise, the

manufacturer shall furnish notification of

termination, cancellation or nonrenewal to the new
motor vehicle dealer as follows:

I. In the manner described in G.S. 20-305(6)c2

below; and

II. Not less than 90 days prior to the effective

date of such termination, cancellation or

nonrenewal; or

III. Not less than 15 days prior to the effective

date of such termination, cancellation or

nonrenewal with respect to any of the

following:

A. Insolvency of the new motor vehicle

dealer, or filing of any petition by or

against the new motor vehicle dealer

under any bankruptcy or receivership law;

B. Failure of the new motor vehicle dealer to

conduct its customary sales and service

operations during its customary business

hours for seven consecutive business days,

except for acts of God or circumstances
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beyond the direct control of the new motor

vehicle dealer;

C. Revocation of any license which the new
motor vehicle dealer is required to have to

operate a dealership;

D. Conviction of a felony involving moral

turpitude, under the laws of this State or

any other state, or territory, or the District

of Columbia.

IV. Not less than 180 days prior to the effective

date of such termination or cancellation where

the manufacturer or distributor is

discontinuing the sale of the product line.

2. Notification under this section shall be in writing;

shall be by certified mail or personally delivered to

the new motor vehicle dealer; and shall contain:

I. A statement of intention to terminate, cancel

or not to renew the franchise;

II. A statement of the reasons for the

termination, cancellation or nonrenewal; and

III. The date on which the termination,

cancellation or nonrenewal takes effect.

3. Notification provided in G.S. 20-305(6)clII of 90

days prior to the effective date of such termination,

cancellation or renewal may run concurrent with the

180 days designated in G.S. 20-305(6)a2II provided

the notification is clearly designated by a separate

written document mailed by certified mail or

personally delivered to the new motor vehicle

dealer.
' d. Payments. ~

1. Upon the termination, nonrenewal or cancellation of

any franchise by the manufacturer or distributor,

pursuant to this section, the new motor vehicle

dealer shall be allowed fair and reasonable

compensation by the manufacturer for the:

I. New motor vehicle inventory that has been

acquired from the manufacturer within 18

months, at a price not to exceed the original

manufacturer's price to the dealer, and which

has not been altered or damaged, and which

has not been driven more than 200 miles, and

for which no certificate of title has been

issued;
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II. Unused, undamaged and unsold supplies and

parts purcliased from the manufacturer, at a

price not to exceed the original

manufacturer's price to the dealer, provided

such supplies and parts are currently offered

for sale by the manufacturer or distributor in

its current parts catalogs and are in salable

condition;

III. Equipment and furnishings that have not been
altered or damaged and that have been

required by the manufacturer or distributor to

be purchased by the new motor vehicle dealer

from the manufacturer or distributor, or their

approved sources; and

IV. Special tools that have not been altered or

damaged and that have been required by the

manufacturer or distributor to be purchased

by the new motor vehicle dealer from the

manufacturer or distributor, or their approved

sources within five years immediately

preceding the termination, nonrenewal or

cancellation of the franchise.

2. Fair and reasonable compensation for the above
shall be paid by the manufacturer within 90 days of

the effective date of termination, cancellation or

nonrenewal, provided the new motor vehicle dealer

has clear title to the inventory and has conveyed title

and possession to the manufacturer,

e. Dealership Facilities Assistance upon Termination,

Cancellation or Nonrenewal. —
In the event of the termination, cancellation or

nonrenewal by the manufacturer or distributor under
this section, except termination, cancellation or

nonrenewal for insolvency, license revocation,

conviction of a crime involving moral turpitude, or

fraud by a dealer-owner:

1. Subject to paragraph 3, if the new motor vehicle

dealer is leasing the dealership facilities from a

lessor other than the manufacturer, the

manufacturer shall pay the new motor vehicle dealer

a sum equivalent to the rent for the unexpired term
of the lease or one year's rent, whichever is less, or

such longer term as is provided in the franchise

agreement between the dealer and manufacturer; or
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2. Subject to paragraph 3, if the new motor vehicle

dealer owns the dealership facilities, the

manufacturer shall pay the new motor vehicle dealer

a sum equivalent to the reasonable rental value of

the dealership facilities for one year.

3. Provided nothing in this paragraph e. shall relieve a

lessee or owner, as the case may be, from the

obligation to mitigate damages under the lease, nor

prevent a manufacturer from occupying and using

the dealership facilities while paying rent under

subsections 1 and 2, nor prevent a manufacturer

from obligations by negotiating a lease termination,

a sublease or a new lease. Any amounts recovered

by the lessee or owner resulting from mitigation of

damages shall be deducted from the amount due

from the manufacturer.

f. The provisions of paragraphs d. and e. above shall not

be applicable when the termination, nonrenewal or

cancellation of the franchise agreement is the result of

the voluntary act of the dealer."

Sec. 2. This act becomes effective October 1, 1993, and shall

only apply to petitions filed on or after that date.

In the General Assembly read three times and ratified this the 7th

day of June, 1993.

H.B. 365 CHAPTER 124

AN ACT TO REQUIRE PUBLIC SCHOOL CHILDREN TO
RECEIVE A HEALTH ASSESSMENT BEFORE ENTRY INTO
KINDERGARTEN.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-440 reads as rewritten:

" § I30A-440. Health assessment required.

(a) Every child in this State entering kindergarten in the public

schools shall receive a health assessment. The health assessment shall

be made between the first of January prior to school entry and the

31st of December after school date of school entry. No child shall

attend kindergarten unless a health assessment transmittal form,

developed pursuant to G.S. 130A-441, indicating that the child has

received the health assessment required by this section, is presented to

the school principal. The medical provider, or the parent, guardian,

or person in loco parentis, must present a completed health assessment

transmittal form to the principal of the school on or before the child's
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first day of attendance. If a health assessment transmittal form is not
presented on or before the first day, the principal shall present a
notice of deficiency to the parent, guardian, or responsible person.
The parent, guardian, or responsible person shall have 30 calendar
days from the first day of attendance to present the required health
assessment transmittal form for the child. Upon termination of 30
calendar days, the principal shall not permit the child to attend the
school until the required health assessment transmittal form has been
presented.

(b) A health assessment shall include a medical history and
physical examination with screening for vision and hearing and, if

appropriate, testing for anemia and tuberculosis. The health
assessment may also include dental screening and developmental
screening which may include for cognition, language, and motor
function.

(c) The health assessment shall be conducted by a physician
licensed to practice medicine, a physician's assistant as defined in

G.S. 90-1 8. 1(a), a certified nurse practitioner, or a public health
nurse meeting the Department's Standards for Early Periodic
Screening, Diagnosis, and Treatment Screening.

(d) This Article shall not apply to children entering kindergarten in

private church schools, schools of religious charter, or qualified
nonpublic schools, regulated by Article 39 of Chapter 445 115C of the
General Statutes."

Sec. 2. G.S. 130A-441 reads as rewritten:
"§ 130A-44I. Reporting.

(a) Health assessment results shall be submitted to the school
principal by the medical provider on health assessment transmittal
forms developed by the Department and the Department of Public
Instruction.

(b) Each school having a kindergarten shall maintain on file the
health assessment results. The files shall be open to inspection by the
Department, the Department of Public Instruction, or their authorized
representatives and persons inspecting the files shall maintain the
confidentiality of the files. Upon transfer of a child to another
kindergarten, a copy of the health assessment results shall be provided
upon request and without charge to the new kindergarten.

(c) Within 90 60 calendar days after the commencement of a new
school year, the principal shall file a health assessment status report
with the Department of Public Instruction on forms developed by the
Department and the Department of Public Instruction. The report
shall document the number of children in compliance and not in
compliance with G.S. 130A-440(a)."
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Sec. 3. This act is effective upon ratification and applies to

children entering kindergarten in the 1994-95 school year.

In the General Assembly read three times and ratified this the 7th

day of June, 1993.

H.B. 436 CHAPTER 125

AN ACT TO ALLOW NEW HANOVER COUNTY AND THE
TOWN OF CAPE CARTERET TO REGULATE THE
OPERATION OF PERSONAL WATERCRAFT.

The General Assembly of North Carolina enacts:

Section 1. A county may adopt ordinances to regulate personal

watercraft operation in the Atlantic Ocean and other waterways

adjacent to that portion of the county within its boundaries or within

its territorial jurisdiction.

Sec. 2. G.S. 160A-176.2 reads as rewritten:

" % 160A-176.2. Ordinances effective in Atlantic Ocean.

(a) A city may adopt ordinances to regulate and control swimming,
personal watercraft operation, surfing and littering in the Atlantic

Ocean and other waterways adjacent to that portion of the city within

its boundaries or within its extraterritorial jurisdiction; provided,

however, nothing contained herein shall be construed to permit any
city to prohibit altogether swimming or surfing or to make these

activities unlawful.

(b) Subsection (a) of this section applies to the Towns of Atlantic

Beach, Cape Carteret, Carolina Beach, Caswell Beach. Emerald Isle,

Holden Beach, Long Beach, Ocean Isle Beach, Sunset Beach, Topsail

Beach, Wrightsville Beach, and Yaupon Beach only."

Sec. 3. Section 1 of this act applies only to New Hanover
County.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of June, 1993.

H.B. 496 CHAPTER 126

AN ACT TO PERMIT INVESTMENT OF TRUST ASSETS IN
MUTUAL FUNDS ADVISED BY A CORPORATE TRUSTEE.

The General Assembly of North Carolina enacts:

Section 1. Article 5 of Chapter 36A of the General Statutes is

amended by adding a new section to read:
" § 36A-66.2. Trustee investment in mutual funds advised by trustee.

200



Session Laws - 1993 CHAPTER 127

(a) Unless prohibited or otherwise limited by an instrument

governing a fiduciary relationship, a corporate trustee may invest in

the securities of, or any other interest in, any open end or closed end

management type investment company or investment trust registered

under the 'Investment Company Act of 1940', 15 U.S.C. § 80a- 1 et

seq., notwithstanding that the corporate trustee or affiliate of the

corporate trustee provides services to the investment company or

investment trust such as that of investment advisor, custodian, transfer

agent, registrar, sponsor, distributor, manager, or otherwise and

receives or has received remuneration for those services; provided that

the corporate trustee shall make such investment only if that

investment is in the best interest of the beneficiary of the account.

With respect to any funds so invested, the corporate trustee shall

conspicuously disclose by statement, prospectus, or otherwise to all

current income beneficiaries of an account the rate, formula, or other

method by which the remuneration for those services is determined.

This disclosure shall be in addition to such disclosure of any trustee

fee charged by the corporate trustee with respect to said funds.

(b) Notwithstanding any other provision of this section, the total

amount of all fees, charges, remuneration, and compensation derived

from the trust assets by the corporate trustee, or its affiliate, or both,

shall be reasonable.
"

Sec. 2. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the 7th

day of June, 1993.

H.B. 634 CHAPTER 127

AN ACT TO ALLOW ALCOHOL IN COOKING EXTRACTS
MANUFACTURED IN THIS STATE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 18B-103 reads as rewritten:

"§ 18B-103. Exemptions.

The following activities shall be permitted:

(1) The use of ethyl alcohol for scientific, chemical,

pharmaceutical, mechanical, and industrial purposes;

(2) The use of ethyl alcohol by persons authorized to obtain it

tax free, as provided by federal law;

(3) The use of ethyl alcohol in the manufacture and
preparation of any product unfit for use as a beverage;

(4) The use of alcoholic beverages by licensed physicians,

druggists, or dental surgeons for medicinal or

pharmaceutical purposes; or the use of alcoholic beverages
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by medical facilities established and maintained for the

treatment of patients addicted to the use of alcohol or

drugs;

(5) The use of grain alcohol by college, university or State

laboratories, and by manufacturers of medicine, for

compounding, mixing, or preserving medicines or medical

preparations, or for surgical purposes;

(6) The manufacture, importation, and possession of denatured

alcohol produced and used as provided by federal law;

(7) The manufacture or sale of cider or vinegar;

(8) The possession and use of unfortified wine or fortified wine

for sacramental purpose by any organized church or

ordained minister, including in public school buildings

when the use of those buildings is approved by the local

school board;

(9) The possession and use of alcohol acquired for

controlled-drinking programs as authorized under G.S.

20-139.1(g).

(10) The use of spirituous liquor in the manufacture of flavors

or flavoring extracts that are unfit for beverage use.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of June, 1993.

S.B. 666 CHAPTER 128

AN ACT TO EXEMPT THE WINSTON-SALEM/FORSYTH
COUNTY BOARD OF EDUCATION AND THE FORSYTH
COUNTY COMMISSIONERS "DOWNTOWN SCHOOL"
PROJECT FROM CERTAIN STATUTORY REQUIREMENTS.

Whereas, the Winston-Salem/Forsyth County Board of Education

is the recipient of a Next Century Schools grant to develop an

integrated learning center for children ages 3-11 on the site of or near

a successful business;

Whereas, the learning center, now known as the Downtown
School, began its first year of operation during the 1991-92 school

year in leased premises located in the Old City Market Building in the

downtown business district in the City of Winston-Salem, North

Carolina;

Whereas, the Board of Education elected to lease the premises for

this innovative educational program for the following reasons:

(1) The program is experimental and is being implemented

incrementally;
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(2) Before making the long-term financial commitment of

purchasing a site and constructing a facility for the program,

the Board wanted to evaluate the quality of the program; and

(3) The availability of sites for a school in the downtown area of

the City of Winston-Salem is limited;

Whereas, the premises that the Board is leasing for the

Downtown School can not accommodate the third year expansion of

the program;

Whereas, the owner of the premises being leased to the Board of

Education for the Downtown School has expended considerable sums
renovating the lower floor of the Old City Market Building, for public

school purposes; has offered to construct the additional space needed

to expand the Downtown School on the same site; and has offered to

lease the premises to the Board of Education for a term of 20 years at

a fixed rate with the Board of Education having the option to purchase

the leased premises plus the entire Old City Market Building at a fixed

price after the seventh year of the lease and each year thereafter

through and to the twentieth year of the lease; and

Whereas, the Winston-Salem/Forsyth County Board of Education

and the Board of Forsyth County Commissioners have entered into the

lease-purchase agreement with the owner of the Old City Market

Building under the provisions of N.C.G.S. § 115C-441(cl) as a

Continuing Contract for Capital Outlay. Now. therefore,

The General Assembly of North Carolina enacts:

Section 1. The provisions of G.S. 115C-52l(d), 143-128, 143-

129, 143-131 and 143-132 shall not apply to the Downtown School

project of both the Winston-Salem/Forsyth County Board of Education

and the Board of Forsyth County Commissioners.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

SB. 1113 CHAPTER 129

AN ACT AMENDING THE INSURANCE LAWS RELATING TO
TITLE INSURANCE COMPANIES TO GIVE THE INSURANCE
COMMISSIONER DISCRETION WHERE PREMIUMS HAVE
BEEN UNDERSTATED OR OVERSTATED THROUGH
INADVERTENCE, MISTAKE, OR MISCALCULATION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 58-26-1 is amended by adding a new
subsection to read:
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"
(e) If the premium stated upon a policy of title insurance has been

understated or overstated due to inadvertence, mistake, or

miscalculation of the closing attorney or his employees, and the

incident is not purposeful or part of a pattern, the Commissioner of

Insurance shall not be required to impose a civil penalty or other

sanction for the inadvertence, mistake, or miscalculation.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

S.B. 1163 CHAPTER 130

AN ACT TO ALLOW PROJECTS FINANCED UNDER THE
INDUSTRIAL AND POLLUTION CONTROL FACILITIES
FINANCING ACT AND THE NORTH CAROLINA
INDUSTRIAL AND POLLUTION CONTROL FACILITIES
POOL PROGRAM FINANCING ACT TO BE LOCATED IN
MORE THAN ONE COUNTY.

The General Assembly of North Carolina enacts:

Section 1. G.S. 159C-10 reads as rewritten:

"^159C-10. Location of projects.

Any Except as provided in this section, any project or projects of an

authority shall be located within the boundaries of the county for

which the authority was created. A portion or portions of any project

including, but not limited to, any real or personal property or

improvements necessary or convenient for the construction,

maintenance, and operation of the project, may be located in a county

or counties other than the county in which the principal part of the

project is located so long as the additional portion or portions

constitute functionally appurtenant or incidental facilities and the

governing body of each other county in which the additional portion or

portions of the project is or are located approves the project.
"

Sec. 2. G.S. 159D-10 reads as rewritten:

"§ 159D-10. Location of projects.

Aoy Except as provided in this section, any project of the authority

shall be located within the boundaries of a county which is a member
of the authority. A portion or portions of any project including, but

not limited to, any real or personal property or improvements

necessary or convenient for the construction, maintenance, and

operation of the project, may be located in a county or counties other

than the county in which the principal part of the project is located so

long as the additional portion or portions constitute functionally

appurtenant or incidental facilities and the governing body of each
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other county in which the additional portion or portions of the project

is or are located approves the project.
"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

H.B. 163 CHAPTER 131

AN ACT TO MODIFY THE DEFINITION OF A "SUBDIVISION"
FOR THE PURPOSE OF SUBDIVISION REGULATION IN
ROBESON COUNTY.

77?^ General Assembly of North Carolina enacts:

Section 1. Section 1 of Chapter 535 of the 1987 Session Laws
reads as rewritten:

"Section 1. For purposes of Part 2 of Article 18 of Chapter 153A
of the General Statutes, 'subdivision' means all divisions of a tract or

parcel of land into two or more lots, building sites, or other divisions,

for the purpose, whether immediate or future of sale or building

development and shall include all divisions of land involving the

dedication of a new street or a change in existing street; provided,

however, that the following shall not be included within this definition

nor be subject to the regulations authorized by Part 2, Article 18 of

Chapter 153A of the General Statutes:

(1) The combination or recombination of portions of previously

recorded lots where the total number of lots is not increased and the

resultant lots are equal to or exceed the standards of the county as

shown in its subdivision regulations;

(2) The public acquisition by purchase of strips of land for the

widening or opening of streets;

(3) The conveyance of a lot or tract to a grantee who would have

been an heir of the grantor if the grantor had died intestate

immediately prior to the conveyance, provided that grantor has not

previously conveyed a lot or tract of land to the grantee from the same
tract or parcel of land, unless the conveyance results in a combination

or a recombination as provided for above in number one;

(4) The conveyance of a lot or tract for the purpose of dividing

lands among the tenants in common, all of whom inherited by
intestacy or by will, the land from a common ancestor;

(5) The division of land into parcels of five acres or more where
the grantor records a road right-of-way agreement prior to or

simultaneously with the recording of the deed, which said agreement
provides for access to the parcel by a right-of-way of at least 30 feet
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45 feet in widtii and contains an agreement for construction and

maintenance of the road;

(5a) The division of land into parcels of two and one-half acres or

more for the purpose of conveying land to a grantee or grantees within

any degree of lineal kinship to the grantor or within three degrees of

collateral kinship to the grantor where the grantor records a road

right-of-way agreement prior to or simultaneously with the recording

of the deed, which said deed agreement provides for access to the

parcel by a right-of-way of at least 45 feet in width and contains an

agreement for construction and maintenance of the road.

(6) The division of land pursuant to an Order of the General Court

of Justice;

(7) The division of land for cemetery lots or burial plots;

(8) The conveyance of a tract or parcel of land of at least 20,000

square feet exclusive of State right-of-way for road with at least 100

feet frontage upon a State-maintained road;

(9) The conveyance of a tract or parcel of land when compliance

with Subdivision Ordinance would cause a serious financial hardship

on grantor in accordance with standards and procedures to be set out

in Subdivision Ordinance proposed to be adopted pursuant to Part 2 of

Article 18 of Chapter 153A of the General Statutes."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

H.B. 256 CHAPTER 132

AN ACT TO ENCOURAGE SCHOOLS TO IMPLEMENT
EXTENDED SERVICES PROGRAMS.

The General Assembly of North Carolina enacts:

Section 1. Article 16 of Chapter 115C of the General Statutes

is amended by adding a new Part to read:
"
Part 7. Extended Services Programs.

"§ 115C-238.30. Purpose.

The General Assembly believes that all children can learn. It is the

intent of the General Assembly that the mission of the public school

community is to challenge with high expectations each child to learn,

to achieve, and to fulfill his or her potential. With that mission as a

guide, local school administrative units are encouraged to provide

timely assistance to students who are at risk of school failure through

the extended services programs described in this Part.

" § / 15C-238. 3 J Extended seivices programs.
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(a) Local school administrative units are encouraged to implement

extended services programs that will expand students' opportunities for

educational success through high-quality, integrated access to

instructional programming during nonschool hours. Extended

services programs may be incorporated into building-level plans

developed in accordance v/hh G.S. 115C-238.3. To implement

extended services programs, local school administrative units may
request waivers of State laws, regulations, and policies in accordance

with Part 4 of this Article. Calendar alternatives include, but are not

limited to, after-school hours, before-school hours, evening school,

Saturday school, summer school, and year-round school.

Instructional programming may include, but is not limited to,

tutoring, direct instruction, enrichment activities, study skills, and

reinforcement projects.

(b) Extended services programs shall be targeted primarily toward

students who perform significantly below their age-level peers;

however, these programs may be established for students who are

achieving at or above grade level.

(c) Extended services programs should be accelerated and based on

needs assessments of the students in the program. The programs shall

build on, and be fully integrated with, existing classroom and school

activities.

(d) Extended services programs may be based in schools,

collaboratively between schools, or in other community-based
locations.

"§ I I5C-238.32. Needs assessment: community-based collaboraiion.

(a) Before implementing an extended services program, the local

school administrative unit shall conduct a needs assessment within the

unit and in collaboration with local governmental and

nongovernmental agencies to identify students, schools, and

communities that need extended services. The needs assessment shall

include an evaluation of existing school and community resources and
programs and shall identify how instruction in the core curriculum

could be improved to meet the needs of children at risk of school

failure.

(b) Goals and expected outcomes for the program shall be based on
the needs assessment.

"§ 1 I5C-238.33. Plan for effective use of fiscal resources;

comprehensive plan to implement extended sen'ices programs.

(a) The State Board of Education shall develop model plans which
show how to (i) deliver comprehensive extended services; (ii)

effectively use all Fiscal resources, including federal funds, and other

resources under its control that support the goals of this Part; and (iii)
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maintain quality program evaluation. The model plans shall be

communicated to local units and building-level committees.

(b) The State Board of Education shall report on the plans

developed under this section no later than December 15, 1993, to the

Joint Legislative Education Oversight Committee. "

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

H.B. 265 CHAPTER 133

AN ACT TO EXEMPT THE CITY OF WASHINGTON FROM
ARTICLE 12, CHAPTER 160A OF THE GENERAL STATUTES
IN THE CONVEYANCE OF CERTAIN REAL ESTATE TO THE
GREATER WASHINGTON CHAMBER OF COMMERCE, INC.

The General Assembly of North Carolina enacts:

Section 1. The City of Washington is exempt from all

provisions, restrictions, and limitations required to effectuate

conveyances of real property provided for in Article 12 of Chapter

160A of the General Statutes in connection with the conveyance by the

City of Washington to the Greater Washington Chamber of

Commerce, Inc., of a parcel of land located within the City of

Washington, Beaufort County, North Carolina, and particularly

described as follows:

BEGINNING at a bolt located in the northeasterly edge of the 70

foot right of way of Stewart Parkway at the westernmost corner of a lot

or parcel of land which was conveyed to The Greater Washington
Chamber of Commerce, Inc., by deed recorded in Book 837, Page

912, Beaufort County Registry, as the same is shown on a map of

survey entitled "Property of: The Greater Washington Chamber of

Commerce, Inc." by Hood Richardson, P. A., dated December 21,

1992, to which reference is made for a more complete and adequate

description; running thence North 28° 2r 50" East 50.00 feet to a

railroad spike; thence North 60° 30' 40" West 15.00 feet to a

railroad spike; thence South 28° 21' 50" West 47.66 feet to a new
iron pipe located in the northeasterly edge of the 70 foot right of way
of Stewart Parkway; thence with the edge of said right of way South
51° 41' 10" East 15.23 feet to the point of beginning, and being all

of Lot A as shown on the aforesaid map.

Sec. 2. This act is effective with respect to the conveyance

described in Section 1 of this act only if such conveyance is given

prior approval by a unanimous resolution of the City Council of the

City of Washington. Such conveyance may be without monetary
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consideration, and may be negotiated and consummated witliout

further formality other than the required unanimous resolution of the

City Council of the City of Washington.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

H.B. 452 CHAPTER 134

AN ACT TO CLARIFY THE REQUIREMENTS OF THE
GENERAL STATUTES PERTAINING TO IMMUNIZATIONS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-153 is amended by adding the following

new subsections to read:

" § I30A-153. Obtaining immunization: reporting by local health

departments , departments; access to immunization inforniafion in patient

records; immunization of minors.

(a) The required immunization may be obtained from a physician

licensed to practice medicine or from a local heahh department. Local

health departments shall administer the required immunizations at no

cost to the patient. The Department shall provide the vaccines for use

by the local heahh departments. A local health department may
redistribute these vaccines only in accordance with the rules of the

Commission.

(b) Local health departments shall file monthly immunization

reports with the Department. The report shall be filed on forms

prepared by the Department and shall state each patient's age and the

number of doses of each type of vaccine administered.

(c) Immunization certificates and information concerning

immunizations contained in medical or other records shall, upon

request, be shared with the Department, local health departments, and

the patient's attending physician. In addition, an insurance institution,

agent, or insurance support organization, as those terms are defined in

G.S. 58-39-15, may share immunization information with the

Department. The Commission may, for the purpose of assisting the

Department in enforcing this Part, provide by rule that other persons

may have access to immunization information, in whole or in part.

(d) A physician or local health department may immunize a minor

with the consent of a parent, guardian, or person standing /'/; loco

parentis to the minor. A physician or local health department may
also immunize a minor who is presented for immunization by an adult

who signs a statement that he or she is authorized by a parent,
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guardian, or person standing in loco parentis to the minor to obtain the

immunization for the minor.
"

Sec. 2. G.S. 58-39-75 is amended by adding the following new
subdivision to read:

"
(20) To the Department of Environment, Heahh, and Natural

Resources and the information disclosed is immunization

information described in G.S. 130A-153. "

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

H.B. 508 CHAPTER 135

AN ACT TO CHANGE THE CERTIFICATION PERIOD OF
EMERGENCY MEDICAL TECHNICIANS FROM TWO YEARS
TO FOUR YEARS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 13 IE- 159 reads as rewritten:

"§ 13IE-159. Requirements for certification.

(a) An individual seeking certification as an emergency medical

technician or ambulance attendant shall apply to the Department using

forms prescribed by that agency. The Department's representatives

shall examine the applicant for emergency medical technician by

written and practical examination and the applicant for ambulance

attendant by written (or oral if requested) and practical examination.

The Department shall issue a certificate to the applicant who meets all

the requirements set forth in this Article and the rules adopted for this

Article and who successfully completes the examinations required for

certification. Emergency medical technician and ambulance attendant

certificates shall be valid for a period not to exceed -two four years and

may be renewed after reexamination if the holder meets the

requirements set forth in the rules of the Commission. The

Department is authorized to revoke or suspend a certificate at any time

it determines that the holder no longer meets the qualifications

prescribed for emergency medical technicians or for ambulance

attendants.

(b) The Commission shall adopt rules setting forth the qualifications

required for certification of ambulance attendants and emergency

medical technicians.

(bl) An individual currently certified as an emergency medical

technician by the National Registry of Emergency Medical

Technicians or by another state where the training/certification

requirements have been approved for reciprocity by the Department of
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Human Resources, in accordance with rules promulgated by the

Medical Care Commission, and who is either currently residing in

North Carolina or affiliated with a permitted ambulance provider
offering service within North Carolina, may be eligible for

certification as an emergency medical technician without examination.
This certification shall be valid for a period not to exceed the length of
the applicant's original certification or 4we four years, whichever is

less.

(c) Duly authorized representatives of the Department may issue
temporary certificates with or without examination upon finding that

this action will be in the public interest. Temporary certificates shall

be valid for a period not exceeding 90 days."
Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th
day of June, 1993.

H.B. 553 CHAPTER 136

AN ACT TO AMEND THE CHARTER OF THE CITY OF
GASTONIA TO PROVIDE FOR TWO-YEAR TERMS FOR
COUNCIL MEMBERS AND TO PROVIDE THAT THE
MAYOR, COUNCIL, AND COUNCIL MEMBERS MAY ONLY
DIRECT THE ACTIVITIES OF CITY EMPLOYEES THROUGH
THE CITY MANAGER.

The General Assembly of North Carolina enacts:

Section 1. Section 2.2 of the Charter of the City of Gastonia,
being Chapter 557, Session Laws of 1991, reads as rewritten:

"Sec. 2.2. dry Council Composition: Terms of Office. The Council
is composed of six members who reside in the respective wards as
provided in Article III of this Charter, but who are elected by all the
qualified voters of the City for terms of -fow two years or until their
successors are elected and qualified."

Sec. 2. Section 3.2 of the Charter of the City of Gastonia,
being Chapter 557, Session Laws of 1991, reads as rewritten:

"Sec. 3.2. Election of Council. With the exception of elections to
fill vacancies under G.S. 160A.63, all All Council members elected
shall serve for terms of -fo«r two years. Each Council member shall
be a resident of the ward he or she represents."

Sec. 3. Section 4.2 of the Charter of the City of Gastonia,
being Chapter 557, Session Laws of 1991. reads as rewritten:

"Sec. 4.2. City Manager. The Council appoints a City Manager
who is responsible for the administration of all departments of the City
government. The City Manager has all the powers and duties
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conferred by general law, except as expressly limited by the provisions

of this Charter, and the additional powers and duties conferred by the

Council, so far as authorized by general law.

The Council shall hold the City Manager responsible for the proper

management of the affairs of the City and the City Manager shall keep

the Council informed of the needs and conditions of the City and shall

make such reports and recommendations as may be requested by the

Council or as the City Manager deems necessary. Neither the Mayor,
the City Council, or any member of the City Council shall publicly or

privately direct the conduct or activities of any city employee, either

directly or indirectly, except through the City Manager. "

Sec. 4. This act does not affect the terms of office or the

manner of filling vacancies of any person elected to the City Council

in 1992.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

H.B. 753 CHAPTER 137

AN ACT TO CLARIFY THE LAW RELATING TO ACQUISITION
BY THE TOWN OF CARY OF STREET RIGHT-OF-WAY
OUTSIDE THE CORPORATE LIMITS.

Whereas, G.S. 40A-3(b)(l), enacted in 1981 allows cities to

acquire property both inside and outside the corporate limits for street

and sidewalk construction; and

Whereas, G.S. 160A-296(a)(3), enacted in 1971 authorizes cities

to acquire land for street and sidewalk construction only within the

city; and

Whereas, G.S. 160A-240.1, enacted in 1981 authorizes cities to

acquire property for use of the city, but makes no distinction as to the

location of the property; and

Whereas, G.S. 159-48(d)(5), enacted in 1971 authorizes cities to

issue bonds for streets, without distinction as to the location of the

property; and

Whereas, G.S. 136-66.3, enacted in 1959 authorizes a city and

the Department of Transportation to reach agreement on right-of-way

acquisition for streets in and around the municipality; Now, therefore,

The General Assembly of North Carolina enacts:

Section 1. G.S. 160A-240.I is designated as G.S. 160A-

240.1(a) and the following subsection is added:
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"
(b) A city may acquire by purchase or eminent domain the fee or

any lesser interest in real property, which is located outside the
corporate limits of the city, for use under G.S. 16QA-296(a)(3) only if

the street for which right-of-way is to be acquired is in a
comprehensive plan adopted under G.S. 136-66.2, and for which an
agreement for right-of-way acquisition has been reached under G.S.
136-66.3. "

Sec. 2. G.S. 40A-3(b) is amended by adding the following new
paragraph at the end:

"
Acquisition of property outside the corporate limits by purchase or

condemnation under subdivision (1) of this subsection may be
exercised only as provided by G.S. 160A-240.1(b). "

Sec. 3. G.S. 160A-296 is amended by adding the following new
subsection:

"
(c) A city may acquire property outside its corporate limits by

purchase or eminent domain under subdivision (a)(3) of this section
only as provided by G.S. 160A-240.1(b). "

Sec. 4. This act applies only to the Town of Gary and only to

real property located in Wake County.
Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th
day of June, 1993.

H.B. 838 CHAPTER 138

AN ACT TO ALLOW THE TOWN OF BOONE TO INSTALL
WATER AND SEWER LINES IN THE JUNALUSKA AREA
WITH ITS OWN CREW AND EQUIPMENT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143-135 reads as rewritten:
"§ 143-135. Limitation of application of Article.

Except for the provisions of G.S. 143-129 requiring bids for the
purchase of apparatus, supplies, materials or equipment, this Article
shall not apply to construction or repair work undertaken by the State
or by subdivisions of the State of North Carolina (i) when the work is

performed by duly elected officers or agents using force account
qualified labor on the permanent payroll of the agency concerned and
(ii) when the total cost of the project, including without limitation all

direct and indirect costs of labor, services, materials, supplies and
equipment, does not exceed seven^yfive thousand dollars ($75|00Q),
three hundred thousand dollars ($300,000). Such force account work
shall be subject to the approval of the Director of the Budget in the
case of State agencies, of the responsible commission, council, or
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board in the case of subdivisions of the State. Complete and accurate

records of the entire cost of such woric, including without limitation,

all direct and indirect costs of labor, services, materials, supplies and
equipment performed and furnished in the prosecution and completion

thereof, shall be maintained by such agency, commission, council or

board for the inspection by the general public. Construction or repair

work undertaken pursuant to this section shall not be divided for the

purposes of evading the provisions of this Article."

Sec. 2. This act applies to the Town of Boone only.

Sec. 3. This act applies only to the installation of water and

sewer lines in the Junaluska area.

Sec. 4. This act is effective upon ratification but construction

authorized by this act must be completed by September 1, 1994.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

H.B. 869 CHAPTER 139

AN ACT TO EXEMPT STOKES COUNTY FROM CERTAIN
NOTICE REQUIREMENTS FOR THE PURPOSE OF
ADOPTING OR AMENDING A ZONING ORDINANCE FOR
WATER SUPPLY WATERSHED PROTECTION.

The General Assembly of North Carolina enacts:

Section 1. Notwithstanding G.S. 153A-343 or any other

provision of law, when a county is adopting a local water supply

watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of proposed zoning classification actions to any
party or other person, the county may publish once a week for four

successive calendar weeks in a newspaper having general circulation

in the area maps showing the boundaries of the area affected by the

proposed watershed regulation. The map shall not be less than one-

half of a newspaper page in size. The notice shall only be effective

for property owners who reside in the area of general circulation of

the newspaper which publishes the notice. Property owners who
reside outside of the newspaper circulation area, according to the

address listed on the most recent property tax listing for the affected

property, shall be notified by mail pursuant to G.S. 153A-343. The
person or persons mailing the notices shall certify to the board of

commissioners that fact, and the certificates shall be deemed
conclusive in the absence of fraud.

Sec. 2. Notwithstanding G.S. 153A-323 or any other provision

of law, when a county is adopting or amending any ordinance in order

to adopt a local water supply watershed protection program as required
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by G.S. 143-214.5, the county shall hold a public hearing on the

ordinance or amendment. Notice of the hearing shall be published

along with the notice required by Section 1 of this act. The hearing

shall be held not less than 10 days nor more than 25 days after the

day of last publication required by Section 1 of this act. In computing

such period, the day of last publication is not to be included but the

day of hearing shall be included.

Sec. 3. This act applies to Stokes County only.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of June, 1993.

S.B. 159 CHAPTER 140

AN ACT TO PROHIBIT DELIVERY OF NON-TAX-PAID
SPECIAL FUEL INTO THE SUPPLY TANK OF A MOTOR
VEHICLE AND ACQUISITION OF NON-TAX-PAID SPECIAL
FUEL FOR USE IN A MOTOR VEHICLE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-449.34 reads as rewritten:

"§ 105-449.34. Acts aiid omissions declared to be misdemeanors;

penalties , misdemeanors.

(a) General Misdemeanors. — A person who commits one or more
of the following acts is guilty of a misdemeanor: misdemeanor and is

punishable as provided in G.S. 14-3:

(1) Fails to obtain a license required by this Article.

(2) Willfully fails to make a report required by this Article.

(3) Willfully fails to pay a tax when due under this Article.

(4) Makes a false statement in an application, a report, or a

statement required under this Article.

(5) Fails to keep records as required under this Article.

(6) Refuses to allow the Secretary of Revenue or a representative

of the Secretary of Revenue to examine the licensee's books

and records concerning fuel.

(7) Fails to disclose the correct amount of fuel sold or used in

this State.

(8) Fails to file an additional bond as required under this

Article.

(b) Six-Month Misdemeanors. — A person who commits one or

more of the following acts is guilty of a misdemeanor and is

punishable by imprisonment for up to six months, a fine of up to five

hundred dollars ($500.00), or both:
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(1) Knowingly dispenses non-tax-paid fuel into the supply tank

of a motor vehicle.

(2) Knowingly allows non-tax-paid fuel to be dispensed into the

supply tank of a motor vehicle.
"

Sec. 2. This act becomes effective December 1, 1993, and
applies to offenses committed on or after that date.

In the General Assembly read three times and ratified this the 9th

day of June, 1993.

S.B. 839 CHAPTER 141

AN ACT TO CLARIFY THE EXEMPTION OF MOTOR
VEHICLES FROM THE THREE-DAY RIGHT TO CANCEL
PROVISIONS OF OFF-PREMISES SALES TO THE EXISTING
EXEMPTION UNDER THE RETAIL INSTALLMENT SALES
ACT.

The General Assembly of North Carolina enacts:
~

Section 1. G.S. 14-40 1.1 3(c) reads as rewritten:

"(c) For the purposes of this section, the following definitions shall

apply:

(1) Off-Premises Sale. — A sale, lease, or rental of consumer
goods or services with a purchase price of twenty-five dollars

($25.00) or more, whether under single or muhiple
contracts, in which the seller or his representative personally

solicits the sale, including those in response to or following

an invitation by the buyer, and the buyer's agreement or

offer to purchase is made at a place other than the place of

business of the seller. The term 'off-premises sale' does not

include a transaction:

a. Made pursuant to prior negotiations in the course of a

visit by the buyer to a retail business establishment

having a fixed permanent location where the goods are

exhibited or the services are offered for sale on a

continuing basis; or

b. In which the consumer is accorded the right of

rescission by the provisions of the Consumer Credit

Protection Act (15 U.S.C. 1635) or regulations issued

pursuant thereto; or

c. In which the buyer has initiated the contact and the

goods or services are needed to meet a bona fide

immediate personal emergency of the buyer, and the

buyer furnishes the seller with a separate dated and
signed personal statement in the buyer's handwriting
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describing the situation requiring immediate remedy and

expressly acioiowledging and waiving the right to cancel

the sale within three business days; or

d. Conducted and consummated entirely by mail or

telephone; and without any other contact between the

buyer and the seller or its representative prior to delivery

of the goods or performance of the services; or

e. In which the buyer has initiated the contact and

specifically requested the seller to visit his home for the

purpose of repairing or performing maintenance upon

the buyer's property. If in the course of such a visit, the

seller sells the buyer the right to receive additional

services or goods other than replacement parts

necessarily used in performing the maintenance or in

making the repairs, the sale of those additional goods or

services would not fall within this exclusion; or

f. Pertaining to the sale or rental of real property, to the

sale of insurance or to the sale of securities or

commodities by a broker-dealer registered with the

Securhies and Exchange Commission; or

g. Executed at an auction, auction; or

L Sales of motor vehicles defined in G.S. 20-286(10) by

motor vehicle sales representatives licensed pursuant to

G.S. 20-287 et seq.

(2) Consumer Goods or Services. — Goods or services

purchased, leased, or rented primarily for personal, family,

or household purposes, including courses of instruction or

training regardless of the purpose for which they are taken.

(3) Seller. — Any person, partnership, corporation, or

association engaged in the off-premises sale of consumer

goods or services. However, a nonprofit corporation or

association, or member or employee thereof acting on behalf

of such an association or corporation, shall not be a seller

within the meaning of this section.

(4) Place of Business. — The main or permanent branch office

or local address of a seller.

(5) Purchase Price. — The total price paid or to be paid for the

consumer goods or services, including all interest and

service charges.

(6) Business Day. — Any calendar day except Sunday, or the

following business holidays: New Year's Day, Washington's

Birthday, Memorial Day. Independence Day, Labor Day,

Columbus Day, Veterans' Day, Thanksgiving Day,

Christmas Day, and Easter Monday. Good Friday.
"
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Sec. 2. This act becomes effective December 1, 1993, and
applies to acts committed on or after that date.

In the General Assembly read three times and ratified this the 9th

day of June, 1993.

H.B. 971 CHAPTER 142

AN ACT TO APPROVE A SYSTEM TO DEVELOP AND
IMPLEMENT A SYSTEM FOR BUILDING IMPROVEMENT
REPORTS.

Whereas, the 1991 General Assembly charged the State Board of

Education to develop a system of school building improvement reports

for each school building; and

Whereas, the building improvement reports are intended to

regularly and systematically report school progress to the parents and
citizens of the communities served by the schools; and

Whereas, the State Board of Education developed a system and
reported its plan to the Joint Legislative Education Oversight

Committee on December 1, 1992; and
Whereas, the 1991 General Assembly charged the Joint

Legislative Education Oversight Committee to submit a proposed plan

for school building reports to the 1993 General Assembly for its

approval; and

Whereas, the Joint Legislative Education Oversight Committee
reviewed the plan submitted by the State Board of Education which
includes technical assistance by the Department of Public Instruction

to local units so that those units, may by computer program use local

test data to create unique reports for each school building; and
Whereas, according to the State Board Report all building reports

will include the following minimum information:

Average daily attendance;

The number and percent of students in each of the following

categories: race, gender, gifted, handicapped, and those

educationally disadvantaged;

Number and types of staff members by category;

Student/teacher ratios;

Years of experience, types of degrees and certification of

classroom teachers;

Parent education levels;

Percent of students eligible for free and reduced lunch;

Absentee rates;

Student performance;

Postgraduation performance;
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School performance on Accountability Act goals;

Advanced placement performance and participation;

Diploma and certificate ratios; and

Graduation, retention, and dropout rates; and

Whereas, G.S. 115C-12(9) requires that the first building

improvement reports shall be produced by local school units by March

15, 1995; Now, therefore.

The General Assembly of North Carolina enacts:

Section 1. The plan by the State Board of Education to develop

and implement a system for building improvement reports is approved

with the following modifications:

(1) Performance data shall be disaggregated by race and by

gender on each school building improvement report;

(2) Progress made on each building's unique goals for

qualitative improvements shall be emphasized in the

development of the plan and reported by each building in its

report; and

(3) Reports shall be sent to the Department of Public Instruction

by the local school administrative unit and shall be made

available by the unit to any person requesting the report.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 9th

day of June, 1993.

H.B. 1020 CHAPTER 143

AN ACT TO PROHIBIT PLACEMENT OF ANTIFREEZE IN

AREAS WHERE IT MAY POISON ANIMALS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-401 reads as rewritten:

"§ 14-401. Putting poisonous foodstuffs, antifreeze, etc., in certain

public places, prohibited.

It shall be unlawful for any person, firm or corporation to put or

place (i) any strychnine, other poisonous compounds or ground glass

on any beef or other foodstuffs of any -kittd kind, or (ii) any antifreeze

that contains ethylene glycol and is not in a closed container, in any

public square, street, lane, alley or on any lot in any village, town or

city or on any public road, open field, woods or yard in the country.

Any person, firm or corporation who violates the provisions of this

section shall be liable in damages to the person injured thereby and

also shall be guilty of a misdemeanor, and upon conviction shall be

fined or imprisoned, at the discretion of the court. This section shall
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not apply to the poisoning of insects or worms for the purpose of

protecting crops or gardens by spraying plants, crops or trees nor

crops, or trees, to poisons used in rat extermination, extermination, or

to the accidental release of antifreeze containing ethylene glycol.
"

Sec. 2. This act becomes effective December 1, 1993, and

applies to offenses committed on or after that date.

In the General Assembly read three times and ratified this the 9th

day of June, 1993.

S.B. 519 CHAPTER 144

AN ACT TO IMPROVE THE ENFORCEMENT OF THE NORTH
CAROLINA LIMING MATERIALS AND LANDPLASTER ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 106-92.7 is amended by adding a new
subsection to read:

"
(c) In determining the acceptability of any product for

registration, the Commissioner may require proof of claims made for

the product. If no specific claims are made, the Commissioner may
require proof of usefulness and value of the product. As evidence of

proof, the Commissioner may rely on experimental data furnished by

the applicant and may require that the data be developed by a

recognized research or experimental institution. The Commissioner
may further require that the data be developed from tests conducted

under conditions identical to or closely related to those present in

North Carolina. The Commissioner may reject any data not developed

under those conditions and may rely on advice from sources such as

the Cooperative Extension Service of North Carolina State University.
"

Sec. 2. G.S. 106-92.6 is amended by adding a new subsection

to read:
"
(c) It is unlawful to make any false or misleading statement or

representation with regard to any agricultural liming material or

landplaster product offered for sale, sold, or distributed in this State,

or to use any misleading or deceptive trademark or brand name in

connection therewith. The Commissioner may refuse, suspend,

revoke, or terminate the registration of any such product for any

violation of this section.
"

Sec. 3. G.S. 106-92.12 reads as rewritten:

" § 106-92. 12. 'Stop sale' orders.

The Commissioner may issue and enforce a written or printed 'stop

sale, use, or removal' order to the owner or custodian of any lot of

agricuhural liming material or landplaster at a designated place when
the Commissioner finds the material is being offered or exposed for
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sale in violation of any of the provisions of this Article until the law

has been complied with and the violation has been otherwise legally

disposed of by written authority. The Commissioner shall release the

agricultural liming materials or landplaster so withdrawn, when the

requirements of the provisions of this Article have been complied with

and all costs and expense incurred in connection with the withdrawal

have been paid.

If a manufacturer or registrant fails to make a refund as required by

G.S. 106-92.11. the Commissioner may stop the sale of any

agricultural liming materials or landplaster registered by the

manufacturer or registrant and offered for sale in this State.
"

Sec. 4. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

10th day of June, 1993.

H.B. 558 CHAPTER 145

AN ACT TO CLARIFY THE EMPLOYMENT STATUS OF
SELECT STAFF IN THE DEPARTMENT OF COMMUNITY
COLLEGES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 126-5(c2) reads as rewritten:

"(c2) The provisions of this Chapter shall not apply to:

(1) Public school superintendents, principals, teachers, and

other public school employees.

(2) Recodified as G.S. 126-5(c)(4) by Session Laws 1985

(Regular Session, 1986). c. 1014, s. 41.

(3) Employees of community colleges whose salaries are fixed in

accordance with the provisions of G.S. 115D-5 and G^
115D-20. G.S. 115D-20, and employees of the Department

of Community Colleges whose salaries are fixed by the State

Board of Community Colleges in accordance with the

provisions of G.S. 115D-3.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

10th day of June, 1993.

H.B. 569 CHAPTER 146

AN ACT TO AMEND THE VITAL RECORDS LAW TO AVOID
UNLAWFUL DUPLICATION.

The General Assembly of North Carolina enacts:
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Section 1. G.S. 130A-26 reads as rewritten:
" § 130A-26. Violations of Article 4.

A person who commits any of the following acts shall be guilty of a
general misdemeanor:

(1) Willfully and knowingly makes any false statement in a

certificate, record or report required by Article 4 of this

Chapter or in an application for a certified copy of a vital

record, or who willfully and knowingly supplies false

information intending that the information be used in the

preparation of any report, record, or certificate, or
amendment;

(2) Without lawful authority and with the intent to deceive
makes, counterfeits, alters, amends or mutilates a

certificate, record or report required by Article 4 of this

Chapter or a certified copy of the certificate, record or

report;

(3) Willfully and knowingly obtains, possesses, uses, sells or
furnishes to another person, for any purpose of deception,

a certificate, record or report required by Article 4 of this

Chapter or a certified copy of the certificate, record or
report, which is counterfeited, altered, amended or
mutilated, or which is false in whole or in part or which
relates to the birth of another person, whether living or
deceased;

(4) A person employed by the Vital Records Branch or
designated under Article 4 of this Chapter who willfully and
knowingly furnishes or processes a certificate of birth, or

certified copy of a certificate of birth, with the knowledge
.

or intention that it be used for the purposes of deception;

Of

(5) Without lawful authority possesses a certificate, record or

report required by Article 4 of this Chapter or a certified

copy of the certificate, record or report knowing that it was
stolen or otherwise unlawfully obtained;

(6) Remove or permit the removal of a dead body of a human
being without authorization provided in Article 4 of this

Chapter;

(7) Refuse or fail to furnish correctly any information in the

person's possession or shall furnish false information

affecting a certificate or record required by Article 4 of this

Chapter;

(8) Willfully alter, except as provided by G.S.13QA-123 [G.S.
130A. 118], G.S. 130A-118, or falsify a certificate or
record required by Article 4 of this Chapter; or willfully
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alter, falsify or change a photocopy, certified copy, extract

copy or any document containing information obtained

from an original or copy of a certificate or record required

by Article 4 of this Chapter or willfully make, create or use

any altered, falsified or changed record, reproduction, copy

or document for the purpose of attempting to prove or

establish for any purpose whatsoever any matter purported

to be shown on it;

(8a) Without lawful authority, manufacture or possess a Vital

Records Section seal, or a reproduction or a counterfeit

copy of the seal;

(9) With the intention to deceive, willfully use or attempt to

use a certificate of birth or certified copy of a record of

birth knowing that the certificate or certified copy was

issued upon a record which is false in whole or in part or

which relates to the birth of another person;

(10) Willfully and knowingly furnish a certificate of birth or

certified copy of a record of birth with the intention that it

be used by an unauthorized person or for an unauthorized

purpose; or

(11) Fail, neglect or refuse to perform any act or duty required

by Article 4 of this Chapter or by the instructions of the

State Registrar prepared under authority of the Article."

Sec. 2. G.S. 130A-92(a) reads as rewritten:

"(a) The State Registrar shall secure and maintain all vital records

required under this Article and shall do all things necessary to carry

out its provisions. The State Registrar shall:

(1) Examine vital records received from local registrars to

determine if these records are complete and satisfactory, and
require the provision of information necessary to make the

records complete and satisfactory;

(2) Permanently preserve the information from the vital records

in a systematic manner in adequate fireproof space which
shall be provided in a State building by the Department of

Administration, and maintain a comprehensive and
continuous index of all vital records;

(3) Prepare and supply or approve all forms used in carrying

out the provisions of this Article; Article which shall be the

only forms used to file vital records in this State;

(4) Appoint local registrars as required by G.S. 130A-95 and
exercise supervisory authority over local registrars, deputy

local registrars and sub-registrars;

(5) Enforce the provisions of this Article, investigate cases of

irregularity or violations and report violations to
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law-enforcement officials for prosecution under G.S
130A-26;

(6) Conduct studies and research and recommend to the General
Assembly any additional legislation necessary to carry out
the purposes of this Article; and

(7) Adopt rules necessary to carry out the provisions of this

Article."

Sec. 3. G.S. 130A-93(a) reads as rewritten:

"(a) Only the State Registrar shall have access to original vital

records . records and to indices to the original vital records. County
offices authorized to issue certificates and the North Carolina State

Archives also shall have access to indices to these original vital

records, when specifically authorized by the State Registrar.
"

Sec. 4. This act becomes effective October 1, 1993.
In the General Assembly read three times and ratified this the

10th day of June, 1993.

H.B. 981 CHAPTER 147

AN ACT TO PROVIDE FOR A VOLUNTARY PROGRAM FOR
THE CERTIFICATION OF ORGANICALLY PRODUCED
AGRICULTURAL PRODUCTS.

The General Assembly of North Carolina enacts:

Section 1. Part 3 of Article 1 of Chapter 106 of the General
Statutes is amended by adding a new section to read:
" § 106-22.3. Organic Production Program.

(a) The Board of Agriculture may establish rules, standards,
guidelines, and policies for the establishment and implementation of a
voluntary program for the certification of organically produced
agricultural products.

(b) The Commissioner of Agriculture may enter into agreements
with the United States Department of Agriculture and may apply for

approval, accreditation, certification, or similar authority as may be
necessary to comply with the requirements of the Organic Foods
Production Act of 1990, Public Law 101-624. "

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

10th day of June, 1993.
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SB. 536 CHAPTER 148

AN ACT TO CHANGE THE DATE FOR PUBLICATION OF THE
ROSTER OF LICENSED GENERAL CONTRACTORS AND TO
MAKE OTHER CONFORMING AND TECHNICAL CHANGES
AS RECOMMENDED BY THE GENERAL STATUTES
COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 87-8 reads as rewritten:

" § 87-8. Records; roster of licensed contractors, contractors; report to

Governor.

The secretary-treasurer shall keep a record of the proceedings of the

Board and a register of all applicants for license showing for each the

date of application, name, qualifications, place of business, place of

residence, and whether license was granted or refused. The books
and register of this Board shall be prima facie evidence of all matters

recorded therein. A roster showing the names and places of business

and of residence of all licensed general contractors shall be prepared

by the secretary of the board during the month of January March of

each year; suoh the roster shall be printed by the Board out of funds

of -said the Board as provided in G.S. 87-7, with copies being made
available to contractors and members of the public, at cost, upon
request, or furnished without cost, as directed by the Board. On or

before the &st ]ast day of March of each year the Board shall submit
to the Governor a report of its transactions for the preceding year, and
shall file with the Secretary of State a copy of -such the report, together

with a complete statement of the receipts and expenditures of the

Board, attested by the affidavits of the chairman and the secretary, and
a copy of the -said roster of licensed general contractors."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of June, 1993.

SB. 772 CHAPTER 149

AN ACT CLARIFYING THE AUTHORITY OF THE CITIES TO
PERMIT THE CLOSING OF UNOPENED STREETS, THE
RETENTION OF UTILITY EASEMENTS, AND THE DIVISION
OF RIGHT-OF-WAY IN TYPICAL STREET CLOSINGS. AND
ESTABLISHING PROCEDURES FOR APPEALS OF STREET
CLOSINGS.

The General Assembly of North Carolina enacts;
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Section 1. G.S. 160A-299 reads as rewritten:
" § I60A-299. Procedure for permanently closing streets and alleys.

(a) When a city proposes to permanently close any street or public

alley, the council shall first adopt a resolution declaring its intent to

close the street or alley and calling a public hearing on the question.

The resolution shall be published once a week for four successive

weeks prior to the hearing, a copy thereof shall be sent by registered

or certified mail to all owners of property adjoining the street or alley

as shown on the county tax records, and a notice of the closing and
public hearing shall be prominently posted in at least two places along
the street or alley. If the street or alley is under the authority and
control of the Department of Transportation, a copy of the resolution

shall be mailed to the Department of Transportation. At the hearing,

any person may be heard on the question of whether or not the

closing would be detrimental to the public interest, or the property

rights of any individual. If it appears to the satisfaction of the council

after the hearing that closing the street or alley is not contrary to the

public interest, and that no individual owning property in the vicinity

of the street or alley or in the subdivision in which it is located would
thereby be deprived of reasonable means of ingress and egress to his

property, the council may adopt an order closing the street or alley.

A certified copy of the order (or judgment of the court) shall be filed

in the office of the register of deeds of the county in which the street,

or any portion thereof, is located.

(b) Any person aggrieved by the closing of any street or alley

including the Department of Transportation if the street or alley is

under its authority and control, may appeal the council's order to the

General Court of Justice within 30 days after its adoption. The court

shall hear the matter de novo, and shall have full jurisdiction to try

the i ssues arising and to order the street or alley closed upon proper

findings of fact by the jury. In appeals of streets closed under this

section, all facts and issues shall be heard and decided by a judge
sitting without a jury. In addition to determining whether procedural

requirements were complied with, the court shall determine whether,
on the record as presented to the city council, the council's decision to

close the street was in accordance with the statutory standards of

subsection (a) of this section and any other applicable requirements of

local law or ordinance.

No cause of action or defense founded upon the invalidity of any
proceedings taken in closing any street or alley may be asserted, nor
shall the validity of the order be open to question in any court upon
any ground whatever, except in an action or proceeding begun within

30 days after the order is adopted. The failure to send notice by
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registered or certified mail shall not invalidate any ordinance adopted

prior to January 1, 1989.

(c) Upon the closing of a street or alley in accordance with this

section, subject to the provisions of subsection (f) of this section, ail

right, title, and interest in the right-of-way shall be conclusively

presumed to be vested in those persons owning lots or parcels of land

adjacent to the street or alley, and the title of such adjoining

landowners, for the width of the abutting land owned by them, shall

extend to the centerline of the street or alley.

The provisions of this subsection regarding division of right-of-way

in street or alley closings may be altered as to a particular street or

alley closing by the assent of all property owners taking title to a

closed street or alley by the filing of a plat which shows the street or

alley closing and the portion of the closed street or alley to be taken

by each such owner. The plat shall be signed by each property owner

who, under this section, has an ownership right in the closed street or

alley.

(d) This section shall apply to any street or public alley within a

city or its extraterritorial jurisdiction that has been irrevocably

dedicated to the public, without regard to whether it has actually been

opened. This section also applies to unopened streets or public alleys

that are shown on plats but that have not been accepted or maintained

by the city, provided that this section shall not abrogate the rights of a

dedicator, or those claiming under a dedicator, pursuant to G.S. 136-

96.

(e) No street or alley under the control of the Department of

Transportation may be closed unless the Department of Transportation

consents thereto.

(f) A city may reserve its right, title, and interest in any utility

improvement or easement within a street closed pursuant to this

section. Such reservation shall be stated in the order of closing. Such
reservation also extends to utility improvements or easements owned
by private utilities which at the time of the street closing have a utility

agreement or franchise with the city.

(g) The city may retain utility easements, both public and private,

in cases of streets withdrawn under G.S. 136-96. To retain such

easements, the city council shall, after public hearing, approve a

'declaration of retention of utilit}^ easements' specifically describing

such easements. Notice by certified or registered mail shall be

provided to the party withdrawing the street from dedication under

G.S. 136-96 at least five days prior to the hearing. The declaration

must be passed prior to filing of any plat or map or declaration of

withdrawal with the register of deeds. Any property owner filing such
plats, maps, or declarations shall include the city declaration with the
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declaration of withdrawal and shall show the utilities retained on any
map or plat showing the withdrawal.

"

Sec. 2. This act applies to any street closing order adopted on
or after July 1, 1993, but does not apply to pending litigation.

Sec. 3. This act does not affect any local modifications to G.S.
160A-299 which are not in conflict with the amendments made to

G.S. 160A-299 by this act. If the local modification to G.S. 160A-
299 conflicts with the amendments made to G.S. 160A-299 made by
this act, the amendments made by this act prevail to the extent of the

conflict.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of June, 1993.

S.B. 955 CHAPTER 150

AN ACT TO AUTHORIZE A METHOD FOR PARENTS TO
AUTHOWZE CONSENT BY ANOTHER FOR HEALTH CARE
FOR THE PARENTS' MINOR CHILD.

The General Assembly of North Carolina enacts:

Section 1. Chapter 32A of the General Statutes is amended by
adding the following new Article to read:

"ARTICLE 4.

"Consent to Health Care for Minor.
" § 32A-28. Purpose.

(a) The General Assembly recognizes as a matter of public policy

the fundamental right of a parent to delegate decisions relating to

health care for the parent's minor child where the parent is

unavailable for a period of time by reason of travel or otherwise.

(b) The purpose of this Article is to establish a nonexclusive method
for a parent to authorize in the parent's absence consent to health care

for the parent's minor child. This Article is not intended to be in

derogation of the common law or of Article lA of Chapter 90 of the

General Statutes.

" § 32A-29. Definitions.

As used in this Article, unless the context clearly requires

otherwise, the term:

(1) 'Agent' means the person authorized pursuant to this Article

to consent to and authorize health care for a minor child.

(2) 'Authorization to consent to health care for minor' means a

written instrument, signed by the custodial parent and
acknowledged before a notary public, pursuant to which the

custodial parent authorizes an agent to authorize and consent
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to health care for the minor child of the custodial parent,

and which substantially meets the requirements of this

Article.

(3) 'Custodial parent' means a parent having sole or joint legal

custody of that parent's minor child.

(4) 'Health care' means any care, treatment, service or

procedure to maintain, diagnose, treat, or provide for a

minor child's physical or mental or personal care and

comfort, including life sustaining procedures and dental

care.

(5) 'Life sustaining procedures' are those forms of care or

treatment which only serve to artificially prolong life and

may include mechanical ventilation, dialysis, antibiotics,

artificial nutrition and hydration, and other forms of

treatment which sustain, restore, or supplant vital bodily

functions, but do not include care necessary to provide

comfort or to alleviate pain.

(6) 'Minor or minor child' means an individual who has not

attained the age of 18 years and who has not been

emancipated.

"§ 32A-30. Who may make an authorization to consent to health care for

minor.

Any custodial parent having understanding and capacity to make and

communicate health care decisions who is 1 8 years of age or older or

who is emancipated may make an authorization to consent to health

care for the parent's minor child.

" § 32A-3 1 . Extent and limitations of authority.

(a) A custodial parent of a minor child, pursuant to an authorization

to consent to health care for minor, may grant an agent full power and

authority to consent to and authorize health care for the minor child to

the same extent that a custodial parent could give such consent and

authorization.

(b) An authorization to consent to health care for minor may
contain, and the authority of the agent designated shall be subject to,

any specific limitations or restrictions as the custodial parent deems
appropriate.

(c) A custodial parent may not, pursuant to an authorization ^o

consent to health care for minor, authorize an agent to consent to the

withholding or withdrawal of life sustaining procedures.

"§ 32A-32. Duration of authorization; revocation.

(a) An authorization to consent to health care for minor shall be

automatically revoked as follows:
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(1) If the authorization to consent to health care for minor
specifies a date after which it shall not be effective, then the

authorization shall be automatically revoked upon such date.

(2) An authorization to consent to health care for minor shall be

revoked upon the minor child's attainment of the age of 18

years or upon the minor child's emancipation.

(3) An authorization to consent to health care for minor
executed by a custodial parent shall be revoked upon the

termination of such custodial parent's rights to custody of

the minor child.

(b) An authorization to consent to health care for minor may be

revoked at any time by the custodial parent making such authorization.

The custodial parent may exercise such right of revocation by
executing and acknowledging an instrument of revocation, by

executing and acknowledging a subsequent authorization to consent to

health care for the minor, or in any other manner in which the

custodial parent is able to communicate the parent's intent to revoke.

Such revocation shall become effective only upon communication by
the custodial parent to the agent named in the revoked authorization.

(c) In the event of a disagreement regarding the health care for a

minor child between two or more agents authorized pursuant to this

Article to consent to and authorize health care for a minor, or between

any such agent and a parent of the minor, whether or not the parent is

a custodial parent, then any authorization to consent to health care for

minor designating any person as an agent shall be revoked during the

period of such disagreement, and the provisions of health care for the

minor during such period shall be governed by the common law, the

provisions of Article lA of Chapter 90. and other provisions of law, as

if no authorization to consent to health care for minor had been

executed.

(d) An authorization to consent to health care for minor shall not be

affected by the subsequent incapacity or mental incompetence of the

custodial parent making such authorization.
" § 32A-33. Reliance on auihonzaiion to consent lo health care for

minor.

(a) Any physician, dentist, or other health care provider involved in

the health care of a minor child may rely upon the authority of the

agent named in a signed and acknowledged authorization to consent to

health care for minor in the absence of actual knowledge that the

authorization has been revoked or is otherwise invalid.

(b) Any consent to health care for a minor child given by an agent

pursuant to an authorization to consent to health care for minor shall

have the same effect as if the custodial parent making the authorization

were present and acting on behalf of the parent's minor child. Any
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physician, dentist, or other health care provider relying in good faith

on the authority of an agent shall be protected to the full extent of the

power conferred upon the agent, and no person so relying on the

authority of the agent shall be liable, by reason of reliance, for actions

taken pursuant to a consent of the agent.

" § 32A-34. Statutoiy form authorization to consent to health care for

minor.

The use of the following form in the creation of any authorization to

consent to health care for minor is lawful and, when used, it shall

meet the requirements and be construed in accordance with the

provisions of this Article.

'Authorization to Consent

to Health Care for Minor.'

V, , of County,

, am the custodial parent having legal custody of , a

minor child, age , born , 19 I authorize

, an adult in whose care the minor child has been entrusted, and who
resides at . to do any acts which may be

necessary or proper to provide for the health care of the minor child,

including, but not limited to, the power (i) to provide for such health

care at any hospital or other institution, or the employing of any

physician, dentist, nurse, or other person whose services may be

needed for such health care, and (ii) to consent to and authorize any

health care, including administration of anesthesia. X-ray

examination, performance of operations, and other procedures by

physicians, dentists, and other medical personnel except the

withholding or withdrawal of life sustaining procedures.

[Optional: This consent shall be effective from the date of

execution to and including . 19 .].

By signing here, I indicate that I have the understanding and
capacity to communicate health care decisions and that I am fully

informed as to the contents of this document and understand the full

import of this grant of powers to the agent named herein.

(SEAL)
Custodial Parent Date

STATE OF NORTH CAROLINA

COUNTY OF

On this day of .19 , personally appeared before

me the named , to me kjiown and known to me to be the
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person described in and who executed the foregoing instrument and he

(or she) acioiowledges that he (or she) executed the same and being

duly sworn by me, made oath that the statements in the foregoing

instrument are true.

Notary Public .

My Commission Expires: -

(OFFICIAL SEAL). "

Sec. 2. This act becomes effective January 1, 1994.

In the General Assembly read three times and ratified this the

14th day of June, 1993.

S.B. 971 CHAPTER 151

AN ACT TO INCREASE THE MAXIMUM LAWFUL CAPACITY
OF TEAR GAS CONTAINERS FOR USE BY INDIVIDUALS
FOR SELF-DEFENSE PURPOSES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-401. 6(a) reads as rewritten:

"(a) It is unlawful for any person, firm, corporation or association

to possess, use, store, sell, or transport within the State of North

Carolina, any form of that type of gas generally known as 'tear gas,'

or any container or device for holding or releasing that gas; except

this section does not apply to the possession, use, storage, sale or

transportation of that gas or any container or device for holding or

releasing that gas:

(1) By officers and enlisted personnel of the armed forces of the

United States or this State while in the discharge of their

official duties and acting under orders requiring them to

carry arms or weapons;

(2) By or for any governmental agency for official use of the

agency;

(3) By or for county, municipal or State law-enforcement

officers in the discharge of their official duties;

(4) By or for security guards registered under Chapter 74C of

the General Statutes or company police officers

commissioned under Chapter 74E of the General Statutes,

provided they are on duty and have received training

according to standards prescribed by the State Bureau of

Investigation;
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(5) For bona fide scientific, educational, or industrial purposes;

(6) In safes, vaults, and depositories, as a means or protection

against robbery;

(7) For use in the home for protection and elsewhere by

individuals, who have not been convicted of a felony, for

self-defense purposes only, as long as the capacity of -aoy

-tear any:

a. Tear gas cartridge, shell

,

device or container does not

exceed -50 150 cubic centimeters,

b^ Tear gas cartridge or shell does not exceed 50 cubic

centimeters, and any tear

£. Tear gas device or container does not have the capability

of discharging any cartridge, shell, or container larger

than 50 cubic centimeters."

Sec. 2. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the

14th day of June, 1993.

H.B. 210 CHAPTER 152

AN ACT TO PROTECT THE CONFIDENTIALITY OF HOTLINE
COMPLAINTS THAT THE AUDITOR TRANSMITS TO THE
GENERAL ASSEMBLY FOR INVESTIGATION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 147-64. 12(b) reads as rewritten:

"(b) The Auditor shall not conduct an audit on a program or

activity for which he had management responsibility or in which he

has been employed during the preceding two years. The General

Assembly shall otherwise provide for the necessary audit of programs

and activities within the meaning of this subsection.

If the Auditor's hotline receives a report of allegations of improper

governmental activities in a program or activity that the Auditor is

prohibited by this subsection from auditing, the Hotline Manager shall

transmit the report to the Legislative Administrative Officer or his

designee. The report shall retain the same confidentiality after

transmittal to the General Assembly that it had in the possession of the

Auditor.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of June, 1993.
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H.B. 339 CHAPTER 153

AN ACT TO AMEND THE MONETARY LIMITS FOR PURPOSES
OF COMPLYING WITH FORMAL BIDDING REQUIREMENTS
BY THE CITY OF GREENSBORO AND TO ALLOW
ALAMANCE COUNTY TO ENTER INTO CONTRACTS TO
REPAIR THE ALAMANCE COUNTY COURTHOUSE.

The General Assembly of North Carolina enacts:

Section 1. The first sentence of G.S. 143-129 is amended to

read:

"No construction or repair work requiring the estimated expenditure
of public money in an amount equal to or more than two hundred
thousand dollars ($200,000) for street construction or repair and
appurtenances connected therewith, or in an amount equal to or more
than seventy-five thousand dollars ($75,000) for other construction or
repair work, or purchase of apparatus, supplies, materials, or
equipment requiring an estimated expenditure of public money in an
amount equal to or more than thirty thousand dollars ($30,000),
except in cases of group purchases made by hospitals through a

competitive bidding purchasing program or in cases of special

emergency involving the health and safety of the people or their

property, shall be performed, nor shall any contract be awarded
therefor, by any board or governing body of the State, or of any
institution of State government, or of any county, city, town or other

subdivision of the State, unless the provisions of this section are

complied with."

Sec. 2. Sections 1 and 2 of Chapter 53, Session Laws of 1987,
are repealed.

Sec. 3. Notwithstanding the provisions of G.S. 143-128, 143-

129, 143-131, and 143-132, the Alamance County may enter into

contracts for the repair of the Alamance County Courthouse in the

manner and upon the terms and conditions the County deems
appropriate.

Sec. 4. Sections 1 and 2 of this act apply only to the City of

Greensboro. Section 3 of this act applies only to Alamance County.
Sec. 5. This act is effective upon ratification and shall expire on

June 30, 1995.

In the General Assembly read three times and ratified this the

14th day of June, 1993.
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H.B. 803 CHAPTER 154

AN ACT TO EXEMPT THE TOWN OF DENTON FROM
CERTAIN ZONING NOTICE REQUIREMENTS.

The General Assembly of North Carolina enacts:

Section 1. Section 2 of Chapter 237 of the 1989 Session Laws,

as amended by Chapter 6 of the 1991 Session Laws, reads as

rewritten:

"Sec. 2. This act applies only to the Town of Fairmont Towns of

Denton and Fairmont and the City of Laurinburg."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of June, 1993.

H.B. 817 CHAPTER 155

AN ACT TO REMOVE THE STATE AUDITOR FROM THE
STATE FIRE AND RESCUE COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 58-78-1 (e) reads as rewritten:

"(e) The following State officials, or their designees, shall serve by

virtue of their offices as nonvoting members of the Commission: the

Commissioner of Insurance, the Commissioner of Labor, the State

Auditor, the Attorney General, the Secretary of Crime Control and

Public Safety, the Secretary of Environment, Health, and Natural

Resources, and the President of the Department of Community
Colleges."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of June, 1993.

HE. 870 CHAPTER 156

AN ACT TO EXEMPT WATAUGA COUNTY FROM CERTAIN NOTICE
REQUIREMENTS FOR THE PURPOSE OF ADOPTING OR
AMENDING A ZONING ORDINANCE FOR WATER SUPPLY
WATERSHED PROTECTION.

The General Assembly of North Carolina enacts:

Section 1. Notwithstanding G.S. 153A-343 or any other

provision of law, when a county is adopting a local water supply
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watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of a proposed zoning classification action to a

property owner whose land abuts a parcel of land involved in a zoning
classification action, the county may provide notice to the abutting
property owner by publishing once a week for four successive
calendar weeks in a newspaper having general circulation in the area
maps showing the boundaries of the area affected by the proposed
watershed regulation. The map shall not be less than one-half of a

newspaper page in size. Property owners whose property is in the

affected area or whose property abuts the affected area who reside

outside of the newspaper circulation area, according to the address
listed in the most recent property tax listing for the affected property,

shall be notified by mail pursuant to G.S. 153A-343.
Sec. 2. The exemption provided by Section 1 of this act applies

to the notice to be given to an owner of property that abuts a parcel of
land involved in a zoning classification action. Notice by first-class

mail shall be provided to an owner of a parcel involved in a zoning
classification action as otherwise required by G.S. 153A-343.

Sec. 3. Notwithstanding G.S. 153A-323 or any other provision
of law, when a county is adopting or amending any ordinance in order
to adopt a local water supply watershed protection program as required
by G.S. 143-214.5, the county shall hold a public hearing on the

ordinance or amendment. Notice of the hearing shall be published
along with the notice required by Section 1 of this act. The hearing
shall be held not less than 10 days nor more than 25 days after the

day of last publication required by Section 1 of this act. In computing
such period, the day of last publication is not to be included but the

day of hearing shall be included.

Sec. 4. This act applies to Watauga County only.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of June, 1993.

S.B. 483 CHAPTER 157

AN ACT TO ENACT ARTICLE 4A OF THE UNIFORM COMMERCIAI
CODE AS RECOMMENDED BY THE GENERAL STATUTE*
COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. Chapter 25 of the General Statutes is amended by
adding the following new Article to read:
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"ARTICLE 4A.

"Funds Transfers.

"Part L Subject Matter and Definitions.

"^25-4A-IOI. Short tille.

This Article may be cited as Uniform Commercial Code-Funds

Transfers.
"
§ 25-4A-102. Subject matter.

Except as otherwise provided in G.S. 25-4A-108, this Article

applies to funds transfers defined in G.S. 25-4A-104.
" § 25-4A-I03. Payment order - definitions.

(a) In this Article:

(1) 'Payment order' means an instruction of a sender to a

receiving bank, transmitted orally, electronically, or in

writing, to pay, or to cause another bank to pay, a fixed or

determinable amount of money to a beneficiary if:

(i) The instruction does not state a condition of payment

to the beneficiary other than time of payment,

(ii) The receiving bank is to be reimbursed by debiting

an account of, or otherwise receiving payment from,

the sender, and

(iii) The instruction is transmitted by the sender directly

to the receiving bank or to an agent, funds-transfer

system, or communication system for transmittal to

the receiving bank.

(2) 'Beneficiary' means the person to be paid by the

beneficiary's bank.

(3) 'Beneficiary's bank' means the bank identified in a payment

order in which an account of the beneficiary is to be

credited pursuant to the order or which otherwise is to make

payment to the beneficiary if the order does not provide for

payment to an account.

(4) 'Receiving bank' means the bank to which the sender's

instruction is addressed.

(5) 'Sender' means the person giving the instruction to the

receiving bank.

(b) If an instruction complying with subsection (a)(1) is to make
more than one payment to a beneficiary, the instruction is a separate

payment order with respect to each payment.

(c) A payment order is issued when it is sent to the receiving bank.
" § 25-4A-104. Funds transfer - definitions.

In this Article:

(a) 'Funds transfer' means the series of transactions, beginning

with the originator's payment order, made for the purpose of making

payment to the beneficiary of the order. The term includes any
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payment order issued by the originator's bank or an intermediary bank
intended to carry out the originator's payment order. A funds transfer

is completed by acceptance by the beneficiary's bank of a payment
order for the benefit of the beneficiary of the originator's payment
order.

(b) 'Intermediary bank' means a receiving bank other than the

originator's bank or the beneficiary's bank.

(c) 'Originator' means the sender of the first payment order in a
funds transfer.

(d) 'Originator's bank' means (i) the receiving bank to which the

payment order of the originator is issued if the originator is not a
bank, or (ii) the originator if the originator is a bank.
" § 25-4A-I05. Other depnhions.

(a) In this Article:

(1) 'Authorized account' means a deposit account of a customer
in a bank designated by the customer as a source of payment
of payment orders issued by the customer to the bank. If a

customer does not so designate an account, any account of
the customer is an authorized account if payment of a

payment order from that account is not inconsistent with a

restriction on the use of that account.

(2) 'Bank' means a person engaged in the business of banking
and includes a savings bank, savings and loan association,

credit union, and trust company. A branch or separate office

of a bank is a separate bank for purposes of this Article.

(3) 'Customer' means a person, including a bank, having an
account with a bank or from whom a bank has agreed to

receive payment orders.

(4) 'Funds-transfer business day' of a receiving bank means the

part of a day during which the receiving bank is open for the

' receipt, processing, and transmittal of payment orders and
cancellations and amendments of payment orders.

(5) 'Funds-transfer system' means a wire transfer network,
automated clearinghouse, or other communication system of

a clearinghouse or other association of banks through which
a payment order by a bank may be transmitted to the bank to

which the order is addressed.

(6) 'Good faith' means honesty in fact and the observance of

reasonable commercial standards of fair dealing.

(7) 'Prove' with respect to a fact means to meet the burden of

establishing the fact (G.S. 25-1-201(8)).

(b) Other definitions applying to this Article and the sections in

which they appear are:

238



Session Laws- 1993 CHAPTER 157

'Acceptance' G.S. 25-4A-209
'Beneficiary' G.S. 25-4A-103
'Beneficiary's bank' G.S. 25-4A-1Q3
'Executed' G.S. 25-4A-301
'Execution date' G.S. 25-4A-301
'Funds transfer' G.S. 25-4A-104
'Funds-transfer system rule' G.S. 25-4A-501
'Intermediary bank' G.S. 25-4A-104
'Originator' G.S. 25-4A-104
'Originator's bank G.S. 25-4A-104
'Payment by beneficiary's bank to beneficiary' G.S. 25-4A-405
'Payment by originator to beneficiary' G.S. 25-4A-406
'Payment by sender to receiving bank' G.S. 25-4A-403
'Payment date' G.S. 25-4A-401
'Payment order' G.S. 25-4A-103
'Receiving bank' G.S. 25-4A-103
'Security procedure' G.S. 25-4A-2Q1
'Sender' G.S. 25-4A-1Q3.

(c) The following definitions in Article 4 apply to this Article:

'Clearing house' G.S. 25-4-104

'Item' G.S. 25-4-104

'Suspends payments' G.S. 25-4-104.

(d) In addition, Article 1 of this Chapter contains general

definitions and principles of construction and interpretation applicable

throughout this Article.

" § 25-4A-I06. Time payment order is received.

(a) The time of receipt of a payment order or communication
cancelling or amending a payment order is determined by the rules

applicable to receipt of a notice stated in G.S. 25-1-201(27). A
receiving bank may fix a cutoff time or times on a funds-transfer

business day for the receipt and processing of payment orders and
communications cancelling or amending payment orders. Different

cutoff times may apply to payment orders, cancellations, or

amendments, or to different categories of payment orders,

cancellations, or amendments. A cutoff time may apply to senders

generally or different cutoff times may apply to different senders or

categories of payment orders. If a payment order or communication
cancelling or amending a payment order is received after the close of

a funds-transfer business day or after the appropriate cutoff time on a

funds-transfer business day, the receiving bank may treat the payment
order or communication as received at the opening of the next funds-
transfer business day.

(b) If this Article refers to an execution date or payment date or

states a day on which a receiving bank is required to take action, and
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the date or day does not fall on a funds-transfer business day, the next
day that is a funds-transfer business day is treated as the date or day
stated, unless the contrary is stated in this Article.
" § 25-4A-J07. Federal reseiye regulations and operating circulars.

Regulations of the Board of Governors of the Federal Reserve
System and operating circulars of the Federal Reserve Banks
supersede any inconsistent provision of this Article to the extent of the
inconsistency.

"§ 25-4A-I08. Exclusion of consumer transactions governed by federal
law.

This Article does not apply to a funds transfer any part of which is

governed by the Electronic Fund Transfer Act of 1978 (Title XX,
Public Law 95-630, 92 Stat. 3728, 15 U.S.C. § 1693 et seg.) as
amended from time to time.

"Part 2. Issue and Acceptance of Payment Order.
"§ 25-4A-201. Security procedure.

'Security procedure' means a procedure established by agreement of
a customer and a receiving bank for the purpose of (i) verifying that a

payment order or communication amending or cancelling a payment
order is that of the customer, or (ii) detecting error in the

transmission or the content of the payment order or communication.
A security procedure may require the use of algorithms or other
codes, identifying words or numbers, encryption, call-back
procedures, or similar security devices. Comparison of a signature on
a payment order or communication with an authorized specimen
signature of the customer is not by itself a security procedure.
" § 25-4A-202. Authorized and verified payment orders.

(a) A payment order received by the receiving bank is the
authorized order of the person identified as sender if that person
authorized the order or is otherwise bound by it under the law of
agency.

(b) If a bank and its customer have agreed that the authenticity of
payment orders issued to the bank in the name of the customer as

sender will be verified pursuant to a security procedure, a payment
order received by the receiving bank is effective as the order of the
customer, whether or not authorized, if (i) the security procedure is a
commercially reasonable method of providing security against
unauthorized payment orders, and (ii) the bank proves that it accepted
the payment order in good faith and in compliance with the security
procedure and any written agreement or instruction of the customer
restricting acceptance of payment orders issued in the name of the
customer. The bank is not required to follow an instruction that

violates a written agreement with the customer or notice of which is

not received at a time and in a manner affording the bank a
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reasonable opportunity to act on it before the payment order is

accepted

.

(c) Commercial reasonableness of a security procedure is a

question of law to be determined by considering the wishes of the

customer expressed to the bank, the circumstances of the customer

known to the bank, including the size, type, and frequency of payment

orders normally issued by the customer to the bank, alternative

security procedures offered to the customer, and security procedures

in general use by customers and receiving banks similarly situated. A
security procedure is deemed to be commercially reasonable if (i) the

security procedure was chosen by the customer after the bank offered,

and the customer refused, a security procedure that was commercially

reasonable for that customer, and (ii) the customer expressly agreed in

writing to be bound by any payment order, whether or not authorized,

issued in its name and accepted by the bank in compliance with the

security procedure chosen by the customer.

(d) The term 'sender' in this Article includes the customer in

whose name a payment order is issued if the order is the authorized

order of the customer under subsection (a), or it is effective as the

order of the customer under subsection (b).

(e) This section applies to amendments and cancellations of

payment orders to the same extent it applies to payment orders.

(f) Except as provided in this section and in G.S. 25-4A-203(a)(l),

rights and obligations arising under this section or G.S. 25-4A-203
may not be varied by agreement.
"§ 25-4A-203. Unenforceability of certain verified paymenl orders.

(a) If an accepted payment order is not, under G.S. 25-4A-202(a),

an authorized order of a customer identified as sender, but is effective

as an order of the customer pursuant to G.S. 25-4A-202(b), the

following rules apply:

(1) By express written agreement, the receiving bank may limit

the extent to which it is entitled to enforce or retain payment
of the payment order.

(2) The receiving bank is not entitled to enforce or retain

payment of the payment order if the customer proves that the

order was not caused, directly or indirectly, by a person (i)

entrusted at any time with duties to act for the customer with

respect to payment orders or the security procedure, or (ii)

who obtained access to transmitting facilities of the customer
or who obtained, from a source controlled by the customer
and without authority of the receiving bank, information

facilitating breach of the security procedure, regardless of

how the information was obtained or whether the customer
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was at fault. Information includes any access device,

computer software, or the like.

(b) This section applies to amendments of payment orders to the

same extent it applies to payment orders.
" § 25-4A-204. Refund of payment and duty of customer to report with

respect to unauthorized payment order.

(a) If a receiving bank accepts a payment order issued in the name
of its customer as sender which is (i) not authorized and not effective

as the order of the customer under G.S. 25-4A-202, or (ii) not

enforceable, in whole or in part, against the customer under G.S. 25-

4A-203, the bank shall refund any payment of the payment order

received from the customer to the extent the bank is not entitled to

enforce payment and shall pay interest on the refundable amount
calculated from the date the bank received payment to the date of the

refund. However, the customer is not entitled to interest from the

bank on the amount to be refunded if the customer fails to exercise

ordinary care to determine that the order was not authorized by the

customer and to notify the bank of the relevant facts within a

reasonable time not exceeding 90 days after the date the customer
received notification from the bank that the order was accepted or that

the customer's account was debited with respect to the order. The
bank is not entitled to any recovery from the customer on account of a

failure by the customer to give notification as stated in this section.

(b) Reasonable time under subsection (a) may be fixed by
agreement as stated in G.S. 25-1-204(1), but the obligation of a

receiving bank to refund payment as stated in subsection (a) may not

otherwise be varied by agreement.
" § 25-4A-205. Erroneous payment orders. -

(a) If an accepted payment order was transmitted pursuant to a

security procedure for the detection of error and the payment order (i)

erroneously instructed payment to a beneficiary not intended by the

sender, (ii) erroneously instructed payment in an amount greater than

the amount intended by the sender, or (iii) was an erroneously

transmitted duplicate of a payment order previously sent by the sender,

the following rules apply:

(1) If the sender proves that the sender or a person acting on
behalf of the sender pursuant to G.S. 25-4A-206 complied

with the security procedure and that the error would have

been detected if the receiving bank had also complied, the

sender is not obliged to pay the order to the extent stated in

paragraphs (2) and (3).

(2) If the funds transfer is completed on the basis of an

erroneous payment order described in clause (i) or (iii) of

subsection (a), the sender is not obliged to pay the order and
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the receiving bank is entitled to recover from the beneficiary

any amount paid to the beneficiary to the extent allowed by

the law governing mistake and restitution.

(3) If the funds transfer is completed on the basis of a payment

order described in clause (ii) of subsection (a), the sender is

not obliged to pay the order to the extent the amount

received by the beneficiary is greater than the amount

intended by the sender. In that case, the receiving bank is

entitled to recover from the beneficiary the excess amount

received to the extent allowed by the law governing mistake

and restitution.

(b) If (i) the sender of an erroneous payment order described in

subsection (a) is not obliged to pay all or part of the order, and (ii)

the sender receives notification from the receiving bank that the order

was accepted by the bank or that the sender's account was debited with

respect to the order, the sender has a duty to exercise ordinary care,

on the basis of information available to the sender, to discover the

error with respect to the order and to advise the bank of the relevant

facts within a reasonable time, not exceeding 90 days, after the bank's

notification was received by the sender. If the bank proves that the

sender failed to perform that duty, the sender is liable to the bank for

the loss the bank proves it incurred as a result of the failure, but the

liability of the sender may not exceed the amount of the sender's

order.

(c) This section applies to amendments to payment orders to the

same extent it applies to payment orders.

"
§ 25-4A-206. Transmission of paymeiii order through funds-transfer or

other communication system.

(a) If a payment order addressed to a receiving bank is transmitted

to a funds-transfer system or other third-party communication system

for transmittal to the bank, the system is deemed to be an agent of the

sender for the purpose of transmitting the payment order to the bank.

If there is a discrepancy between the terms of the payment order

transmitted to the system and the terms of the payment order

transmitted by the system to the bank, the terms of the payment order

of the sender are those transmitted by the system. This section does

not apply to a funds-transfer system of the Federal Reserve Banks.

(b) This section applies to cancellations and amendments of

payment orders to the same extent it applies to payment orders.

"§ 25-4A-207. Misdescription of beneficiary.

(a) Subject to subsection (b). if. in a payment order received by the

beneficiary's bank, the name, bank account number, or other

identification of the beneficiary refers to a nonexistent or unidentifiable
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person or account, no person has rights as a beneficiary of the order

and acceptance of the order cannot occur.

(b) If a payment order received by the beneficiary's banlc identifies

the beneficiary both by name and by an identifying or bank account

number and the name and number identify different persons, the

following rules apply:

(1) Except as otherwise provided in subsection (c), if the

beneficiary's bank does not know that the name and number
refer to different persons, it may rely on the number as the

proper identification of the beneficiary of the order. The
beneficiary's bank need not determine whether the name and

number refer to the same person.

(2) If the beneficiary's bank pays the person identified by name
or knows that the name and number identify different

persons, no person has rights as beneficiary except the

person paid by the beneficiary's bank if that person was

entitled to receive payment from the originator of the funds

transfer. If no person has rights as beneficiary, acceptance

of the order cannot occur.

(c) If (i) a payment order described in subsection (b) is accepted,

(ii) the originator's payment order described the beneficiary

inconsistently by name and number, and (iii) the beneficiary's bank

pays the person identified by number as permitted by subsection

(b)(1), the following rules apply:

(1) If the originator is a bank, the originator is obliged to pay its

order.

(2) If the originator is not a bank and proves that the person

identified by number was not entitled to receive payment

from the originator, the originator is not obliged to pay its

order unless the originator's bank proves that the originator,

before acceptance of the originator's order, had notice that

payment of a payment order issued by the originator might

be made by the beneficiary's bank on the basis of an

identifying or bank account number even if it identifies a

person different from the named beneficiary. Proof of

notice may be made by any admissible evidence. The

originator's bank satisfies the burden of proof if it proves

that the originator, before the payment order was accepted,

signed a writing stating the information to which the notice

relates.

(d) In a case governed by subsection (b)(1), if the beneficiary's

bank rightfully pays the person identified by number and that person

was not entitled to receive payment from the originator, the amount
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paid may be recovered from that person to the extent allowed by the

law governing mistake and restitution as follows:

(1) If the originator is obliged to pay its payment order as stated

in subsection (c), the originator has the right to recover.

(2) If the originator is not a bank and is not obliged to pay its

payment order, the originator's bank has the right to

recover.

"§ 25-4A-208. Misdescription of iniermediaiy bank or beneficiary's

bank.

(a) This subsection applies to a payment order identifying an

intermediary bank or the beneficiary's bank only by an identifying

number.

(1) The receiving bank may rely on the number as the proper

identification of the intermediary or beneficiary's bank and

need not determine whether the number identifies a bank.

(2) The sender is obliged to compensate the receiving bank" for

any loss and expenses incurred by the receiving bank as a

result of its reliance on the number in executing or

attempting to execute the order.

(b) This subsection applies to a payment order identifying an

intermediary bank or the beneficiary's bank both by name and an

identifying number if the name and number identify different persons.

(1) If the sender is a bank, the receiving bank may rely on the

number as the proper identification of the intermediary or

beneficiary's bank if the receiving bank, when it executes

the sender's order, does not know that the name and

number identify different persons. The receiving bank need

not determine whether the name and number refer to the

same person or whether the number refers to a bank. The

sender is obliged to compensate the receiving bank for any

loss and expenses incurred by the receiving bank as a result

of its reliance on the number in executing or attempting to

execute the order.

(2) If the sender is not a bank and the receiving bank proves

that the sender, before the payment order was accepted, had

notice that the receiving bank might rely on the number as

the proper identification of the intermediary or beneficiary's

bank even if it identifies a person different from the bank

identified by name, the rights and obligations of the sender

and the receiving bank are governed by subsection (b)(1). as

though the sender were a bank. Proof of notice may be

made by any admissible evidence. The receiving bank

satisfies the burden of proof if it proves that the sender,
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before the payment order was accepted, signed a writing

stating the information to which tlie notice relates.

(3) Regardless of whether the sender is a bank, the receiving

bank may rely on the name as the proper identification of
the intermediary or beneficiary's bank if the receiving bank,
at the time it executes the sender's order, does not know that

the name and number identify different persons. The
receiving bank need not determine whether the name and
number refer to the same person.

(4) If the receiving bank knows that the name and number
identify different persons, reliance on either the name or the

number in executing the sender's payment order is a breach
of the obligation stated in G.S. 25-4A-302(a)(l).

" § 25-4A-209. Acceptance of payment order.

(a) Subject to subsection (d), a receiving bank other than the

beneficiary's bank accepts a payment order when it executes the order.

(b) Subject to subsections (c) and (d), a beneficiary's bank accepts
a payment order at the earliest of the following times:

(1) When the bank (i) pays the beneficiary as stated in G.S. 25-

4A-405(a) or G.S. 25-4A-4Q5(b), or (ii) notifies the

beneficiary of receipt of the order or that the account of the

beneficiary has been credited with respect to the order unless

the notice indicates that the bank is rejecting the order or
that funds with respect to the order may not be withdrawn or

used until receipt of payment from the sender of the order;

(2) When the bank receives payment of the entire amount of the

sender's order pursuant to G.S. 25-4A-403(a)(l) or G.S.
25-4A-403(a)(2); or

(3) The opening of the next funds-transfer business day of the

bank following the payment date of the order if, at that time,

the amount of the sender's order is fully covered by a

withdrawable credit balance in an authorized account of the

sender or the bank has otherwise received full payment from
the sender, unless the order was rejected before that time or

is rejected within (i) one hour after that time, or (ii) one
hour after the opening of the next business day of the sender
following the payment date if that time is later. If notice of
rejection is received by the sender after the payment date and
the authorized account of the sender does not bear interest,

the bank is obliged to pay interest to the sender on the

amount of the order for the number of days elapsing after

the payment date to the day the sender receives notice or

learns that the order was not accepted, counting that day as

an elapsed day. If the withdrawable credit balance during
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that period falls below the amount of the order, the amount

of interest payable is reduced accordingly.

(c) Acceptance of a payment order cannot occur before the order is

received by the receiving bank. Acceptance does not occur under

subsection (b)(2) or (b)(3) if the beneficiary of the payment order does

not have an account with the receiving bank, the account has been

closed, or the receiving bank is not permitted by law to receive credits

for the beneficiary's account.

(d) A payment order issued to the originator's bank cannot be

accepted until the payment date if the bank is the beneficiary's bank,

or the execution date if the bank is not the beneficiary's bank. If the

originator's bank executes the originator's payment order before the

execution date or pays the beneficiary of the originator's payment

order before the payment date and the payment order is subsequently

cancelled pursuant to G.S. 25-4A-21 1(b), the bank may recover from

the beneficiary any payment received to the extent allowed by the law

governing mistake and restitution.

"
§ 25-4A-210. Rejection of paynieni order.

(a) A payment order is rejected by the receiving bank by a notice

of rejection transmitted to the sender orally, electronically, or in

writing. A notice of rejection need not use any particular words and

is sufficient if it indicates that the receiving bank is rejecting the order

or will not execute or pay the order. Rejection is effective when the

notice is given if transmission is by a means that is reasonable in the

circumstances. If notice of rejection is given by a means that is not

reasonable, rejection is effective when the notice is received. If an

agreement of the sender and receiving bank establishes the means to

be used to reject a payment order, (i) any means complying with the

agreement is reasonable and (ii) any means not complying is not

reasonable unless no significant delay in receipt of the notice resulted

from the use of the noncomplying means.

(b) This subsection applies if a receiving bank other than the

beneficiary's bank fails to execute a payment order despite the

existence on the execution date of a withdrawable credit balance in an

authorized account of the sender sufficient to cover the order. If the

sender does not receive notice of rejection of the order on the

execution date and the authorized account of the sender does not bear

interest, the bank is obliged to pay interest to the sender on the

amount of the order for the number of days elapsing after the

execution date to the earlier of the day the order is cancelled pursuant

to G.S. 25-4A-211(d) or the day the sender receives notice or learns

that the order was not executed, counting the final day of the period as

an elapsed day. If the withdrawable credit balance during that period
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falls below the amount of the order, the amount of interest is reduced

accordingly.

(c) If a receiving bank suspends payments, all unaccepted payment

orders issued to it are deemed rejected at the time the bank suspends

payments.

(d) Acceptance of a payment order precludes a later rejection of the

order. Rejection of a payment order precludes a later acceptance of

the order.
"
§ 25-4A-2I 1 . Cancellation and amendmenl of payment order.

(a) A communication of the sender of a payment order cancelling

or amending the order may be transmitted to the receiving bank

orally, electronically, or in writing. If a security procedure is in

effect between the sender and the receiving bank, the communication

is not effective to cancel or amend the order unless the communication

is verified pursuant to the security procedure or the bank agrees to the

cancellation or amendment.

(b) Subject to subsection (a), a communication by the sender

cancelling or amending a payment order is effective to cancel or

amend the order if notice of the communication is received at a time

and in a manner affording the receiving bank a reasonable opportunity

to act on the communication before the bank accepts the payment

order.

(c) After a payment order has been accepted, cancellation or

amendment of the order is not effective unless the receiving bank

agrees or a funds-transfer system rule allows cancellation or

amendment without agreement of the bank.

(1) With respect to a payment order accepted by a receiving

bank other than the beneficiary's bank, cancellation or

amendment is not effective unless a conforming cancellation

or amendment of the payment order issued by the receiving

bank is also made.

(2) With respect to a payment order accepted by the

beneficiary's bank, cancellation or amendment is not

effective unless the order was issued in execution of an

unauthorized payment order, or because of a mistake by a

sender in the funds transfer which resulted in the issuance

of a payment order (i) that is a duplicate of a payment order

previously issued by the sender, (ii) that orders payment to a

beneficiary not entitled to receive payment from the

originator, or (iii) that orders payment in an amount greater

than the amount the beneficiary was entitled to receive from

the originator. If the payment order is cancelled or

amended, the beneficiary's bank is entitled to recover from
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the beneficiary any amount paid to the beneficiary to the

extent allowed by the law governing mistake and restitution.

(d) An unaccepted payment order is cancelled by operation of law

at the close of the fifth funds-transfer business day of the receiving

bank after the execution date or payment date of the order.

(e) A cancelled payment order cannot be accepted. If an accepted

payment order is cancelled, the acceptance is nullified and no person

has any right or obligation based on the acceptance. Amendment of a

payment order is deemed to be cancellation of the original order at the

time of amendment and issue of a new payment order in the amended

form at the same time.

(f) Unless otherwise provided in an agreement of the parties or in a

funds-transfer system rule, if the receiving bank, after accepting a

payment order, agrees to cancellation or amendment of the order by

the sender or is bound by a funds-transfer system rule allowing

cancellation or amendment without the bank's agreement, the sender,

whether or not cancellation or amendment is effective, is liable to the

bank for any loss and expenses, including reasonable attorneys' fees,

incurred by the bank as a result of the cancellation or amendment or

attempted cancellation or amendment.

(g) A payment order is not revoked by the death or legal incapacity

of the sender unless the receiving bank knows of the death or of an

adjudication of incapacity by a court of competent jurisdiction and has

reasonable opportunity to act before acceptance of the order.

(h) A funds-transfer system rule is not effective to the extent it

conflicts with subsection (c)(2).

"
§ 25-4A-212. Liability and duty of receiving bank regarding unaccepted

payment order.

If a receiving bank fails to accept a payment order that it is obliged

by express agreement to accept, the bank is liable for breach of the

agreement to the extent provided in the agreement or in this Article,

but does not otherwise have any duty to accept a payment order or,

before acceptance, to take any action, or refrain from taking action,

with respect to the order except as provided in this Article or by

express agreement. Liability based on acceptance arises only when

acceptance occurs as stated in G.S. 25-4A-209, and liability is limited

to that provided in this Article. A receiving bank is not the agent of

the sender or beneficiary of the payment order h accepts, or of any

other party to the funds transfer, and the bank owes no duty to any

party to the funds transfer except as provided in this Article or by

express agreement.

"Part 3. Execution of Sender's Payment Order by Receiving Bank.

" § 25-4A-30] . Execution and execution date.
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(a) A payment order is 'executed' by the receiving bank when it

issues a payment order intended to carry out the payment order

received by the bank. A payment order received by the beneficiary's

bank can be accepted but cannot be executed.

(b) 'Execution date' of a payment order means the day on which

the receiving bank may properly issue a payment order in execution of

the sender's order. The execution date may be determined by

instruction of the sender but cannot be earlier than the day the order

is received and, unless otherwise determined, is the day the order is

received. If the sender's instruction states a payment date, the

execution date is the payment date or an earlier date on which

execution is reasonably necessary to allow payment to the beneficiary

on the payment date.

" § 25-4A-302. Obligations of receiving bank in execution of payment

order.

(a) Except as provided in subsections (b) through (d), if the

receiving bank accepts a payment order pursuant to G.S. 25-4A-209

(a), the bank has the following obligations in executing the order:

(1) The receiving bank is obliged to issue, on the execution

date, a payment order complying with the sender's order and

to follow the sender's instructions concerning (i) any

intermediary bank or funds-transfer system to be used in

carrying out the funds transfer, or (ii) the means by which

payment orders are to be transmitted in the funds transfer.

If the originator's bank issues a payment order to an

intermediary bank, the originator's bank is obliged to

instruct the intermediary bank according to the instruction of

the originator. An intermediary bank in the funds transfer

is similarly bound by an instruction given to it by the sender

of the payment order it accepts.

(2) If the sender's instruction states that the funds transfer is to

be carried out telephonically or by wire transfer or otherwise

indicates that the funds transfer is to be carried out by the

most expeditious means, the receiving bank is obliged to

transmit its payment order by the most expeditious available

means, and to instruct any intermediary bank accordingly.

If a sender's instruction states a payment date, the receiving

bank is obliged to transmit its payment order at a time and

by means reasonably necessary to allow payment to the

beneficiary on the payment date or as soon thereafter as is

feasible.

(b) Unless otherwise instructed, a receiving bank executing a

payment order may (i) use any funds-transfer system if use of that

system is reasonable in the circumstances, and (ii) issue a payment
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order to the beneficiary's bank or to an intermediary bank through

which a payment order conforming to the sender's order can

expeditiously be issued to the beneficiary's bank if the receiving bank

exercises ordinary care in the selection of the intermediary bank. A
receiving bank is not required to follow an instruction of the sender

designating a funds-transfer system to be used in carrying out the

funds transfer if the receiving bank, in good faith, determines that it is

not feasible to follow the instruction or that following the instruction

would unduly delay completion of the funds transfer.

(c) Unless subsection (a)(2) applies or the receiving bank is

otherwise instructed, the bank may execute a payment order by

transmitting its payment order by first class mail or by any means
reasonable in the circumstances. If the receiving bank is instructed to

execute the sender's order by transmitting its payment order by a

particular means, the receiving bank may issue its payment order by

the means stated or by any means as expeditious as the means stated.

(d) Unless instructed by the sender, (i) the receiving bank may not

obtain payment of its charges for services and expenses in connection

with the execution of the sender's order by issuing a payment order in

an amount equal to the amount of the sender's order less the amount
of the charges, and (ii) may not instruct a subsequent receiving bank
to obtain payment of its charges in the same manner.
"§ 25-4A-303. Erroneous execution of paymeni order.

(a) A receiving bank that (i) executes the payment order of the

sender by issuing a payment order in an amount greater than the

amount of the sender's order, or (ii) issues a payment order in

execution of the sender's order and then issues a duplicate order, is

entitled to payment of the amount of the sender's order under G.S.

25-4A-402(c) if that subsection is otherwise satisfied. The bank is

entitled to recover from the beneficiary of the erroneous order the

excess payment received to the extent allowed by the law governing

mistake and restitution.

(b) A receiving bank that executes the payment order of the sender

by issuing a payment order in an amount less than the amount of the

sender's order is entitled to payment of the amount of the sender's

order under G.S. 25-4A-402(c) if (i) that subsection is otherwise

satisfied and (ii) the bank corrects its mistake by issuing an additional

payment order for the benefit of the beneficiary of the sender's order.

If the error is not corrected, the issuer of the erroneous order is

entitled to receive or retain payment from the sender of the order it

accepted only to the extent of the amount of the erroneous order.

This subsection does not apply if the receiving bank executes the

sender's payment order by issuing a payment order in an amount less

than the amount of the sender's order for the purpose of obtaining
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payment of its charges for services and expenses pursuant to

instruction of the sender.

(c) If a receiving bank executes the payment order of the sender by
issuing a payment order to a beneficiary different from the beneficiary

of the sender's order and the funds transfer is completed on the basis

of that error, the sender of the payment order that was erroneously

executed and all previous senders in the funds transfer are not obliged

to pay the payment orders they issued. The issuer of the erroneous
order is entitled to recover from the beneficiary of the order the

payment received to the extent allowed by the law governing mistake

and restitution.

" § 25-4A-304. Duty of sender to report erroneously executed payment
order.

If the sender of a payment order that is erroneously executed as

stated in G.S. 25-4A-303 receives notification from the receiving bank
that the order was executed or that the sender's account was debited

with respect to the order, the sender has a duty to exercise ordinary

care to determine, on the basis of information available to the sender,

that the order was erroneously executed and to notify the bank of the

relevant facts within a reasonable time not exceeding 90 days after the

notification from the bank was received by the sender. If the sender

fails to perform that duty, the bank is not obliged to pay interest on
any amount refundable to the sender under G.S. 25-4A-402(d) for the

period before the bank learns of the execution error. The bank is not

entitled to any recovery from the sender on account of a failure by the

sender to perform the duty stated in this section.

" § 25-4A-305. Liability for late or improper execution or failure to

execute payment order.

(a) If a funds transfer is completed but execution of a payment
order by the receiving bank in breach of G.S. 25-4A-302 results in

delay in payment to the beneficiary, the bank is obliged to pay interest

to either the originator or the beneficiary of the funds transfer for the

period of delay caused by the improper execution. Except as provided

in subsection (c), additional damages are not recoverable.

(b) If execution of a payment order by a receiving bank in breach
of G.S. 25-4A-302 results in (i) noncompletion of the funds transfer,

(ii) failure to use an intermediary bank designated by the originator,

or (iii) issuance of a payment order that does not comply with the

terms of the payment order of the originator, the bank is liable to the

originator for its expenses in the funds transfer and for incidental

expenses and interest losses, to the extent not covered by subsection

(a), resulting from the improper execution. Except as provided in

subsection (c), additional damages are not recoverable.
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(c) In addition to the amounts payable under subsections (a) and

(b), damages, including consequential damages, are recoverable to the

extent provided in an express written agreement of the receiving bank.

(d) If a receiving bank fails to execute a payment order it was

obliged by express agreement to execute, the receiving bank is liable

to the sender for its expenses in the transaction and for incidental

expenses and interest losses resulting from the failure to execute.

Additional damages, including consequential damages, are recoverable

to the extent provided in an express written agreement of the receiving

bank, but are not otherwise recoverable.

(e) Reasonable attorneys' fees are recoverable if demand for

compensation under subsection (a) or (b) is made and refused before

an action is brought on the claim. If a claim is made for breach of an

agreement under subsection (d) and the agreement does not provide

for damages, reasonable attorneys' fees are recoverable if demand for

compensation under subsection (d) is made and refused before an

action is brought on the claim.

(f) Except as stated in this section, the liability of a receiving bank

under subsections (a) and (b) may not be varied by agreement.

"Part 4. Payment.
" § 25-4A-401. Paymeni dale.

'Payment date' of a payment order means the day on which the

amount of the order is payable to the beneficiary by the beneficiary's

bank. The payment date may be determined by instruction of the

sender but cannot be earlier than the day the order is received by the

beneficiary's bank and, unless otherwise determined, is the day the

order is received by the beneficiary's bank.

"
§ 25-4A-402. Obligation of sender to pay receiving bank.

(a) This section is subject to G.S. 25-4A-205 and G.S. 25-4A-207.

(b) With respect to a payment order issued to the beneficiary's

bank, acceptance of the order by the bank obliges the sender to pay

the bank the amount of the order, but payment is not due until the

payment date of the order.

(c) This subsection is subject to subsection (e) and to G.S. 25-4A-

303. With respect to a payment order issued to a receiving bank other

than the beneficiary's bank, acceptance of the order by the receiving

bank obliges the sender to pay the bank the amount of the sender's

order. Payment by the sender is not due until the execution date of

the sender's order. The obligation of that sender to pay its payment

order is excused if the funds transfer is not completed by acceptance

by the beneficiary's bank of a payment order instructing payment to

the beneficiary of that sender's payment order.

(d) If the sender of a payment order pays the order and was not

obliged to pay all or part of the amount paid, the bank receiving
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payment is obliged to refund payment to the extent the sender was not

obliged to pay. Except as provided in G.S. 25-4A-204 and G.S. 25-

4A-304, interest is payable on the refundable amount from the date of
payment.

(e) If a funds transfer is not completed as stated in subsection (c)

and an intermediary bank is obliged to refund payment as stated in

subsection (d) but is unable to do so because not permitted by
applicable law or because the bank suspends payments, a sender in the

funds transfer that executed a payment order in compliance with an
instruction, as stated in G.S. 25-4A-302(a)(l), to route the funds
transfer through that intermediary bank is entitled to receive or retain

payment from the sender of the payment order that it accepted. The
first sender in the funds transfer that issued an instruction requiring
routing through that intermediary bank is subrogated to the right of
the bank that paid the intermediary bank to refund as stated in

subsection (d).

(f) The right of the sender of a payment order to be excused from
the obligation to pay the order as stated in subsection (c) or to receive

refund under subsection (d) may not be varied by agreement.
" § 25-4A-403. Payment by sender to receiving bank.

(a) Payment of the sender's obligation under G.S. 2.5-4A-402 to

pay the receiving bank occurs as follows:

(1) If the sender is a bank, payment occurs when the receiving

bank receives final settlement of the obligation through a

Federal Reserve Bank or through a funds-transfer system.

(2) If the sender is a bank and the sender (i) credited an
account of the receiving bank with the sender, or (ii) caused
an account of the receiving bank in another bank to be
credited, payment occurs when the credit is withdrawn or, if

not withdrawn, at midnight of the day on which the credit is

withdrawable and the receiving bank learns of that fact.

(3) If the receiving bank debits an account of the sender with

the receiving bank, payment occurs when the debit is made
to the extent the debit is covered by a withdrawable credit

balance in the account.

(b) If the sender and receiving bank are members of a funds-
transfer system that nets obligations multilaterally among participants,

the receiving bank receives final settlement when settlement is

complete in accordance with the rules of the system. The obligation

of the sender to pay the amount of a payment order transmitted

through the funds-transfer system may be satisfied, to the extent

permitted by the rules of the system, by setting off and applying
against the sender's obligation the right of the sender to receive

payment from the receiving bank of the amount of any other payment
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order transmitted to the sender by the receiving bank through the

funds-transfer system. The aggregate balance of obligations owed by

each sender to each receiving bank in the funds-transfer system may

be satisfied, to the extent permitted by the rules of the system, by

setting off and applying against that balance the aggregate balance of

obligations owed to the sender by other members of the system. The

aggregate balance is determined after the right of setoff stated in the

second sentence of this subsection has been exercised.

(c) If two banks transmit payment orders to each other under an

agreement that settlement of the obligations of each bank to the other

under G.S. 25-4A-402 will be made at the end of the day or other

period, the total amount owed with respect to all orders transmitted by

one bank shall be set off against the total amount owed with respect to

all orders transmitted by the other bank. To the extent of the setoff,

each bank has made payment to the other.

(d) In a case not covered by subsection (a), the time when payment

of the sender's obligation under G.S. 25-4A-402(b) or G.S. 25-4A-

402(c) occurs is governed by applicable principles of law that

determine when an obligation is satisfied.

"
§ 25-4A-404. Obligation of beneficiaiy's bank to pay and give notice to

benejiciaiy.

(a) Subject to G.S. 25-4A-211(e), 25-4A-405(d), and 25-4A-

405(e), if a beneficiary's bank accepts a payment order, the bank is

obliged to pay the amount of the order to the beneficiary of the order.

Payment is due on the payment date of the order, but if acceptance

occurs on the payment date after the close of the funds-transfer

business day of the bank, payment is due on the next funds-transfer

business day. If the bank refuses to pay after demand by the

beneficiary and receipt of notice of particular circumstances that will

give rise to consequential damages as a result of nonpayment, the

beneficiary may recover damages resulting from the refusal to pay to

the extent the bank had notice of the damages, unless the bank proves

that it did not pay because of a reasonable doubt concerning the right

of the beneficiary to payment.

(b) If a payment order accepted by the beneficiary's bank instructs

payment to an account of the beneficiary, the bank is obliged to notify

the beneficiary of receipt of the order before midnight of the next

funds-transfer business day following the payment date. If the

payment order does not instruct payment to an account of the

beneficiary, the bank is required to notify the beneficiary only if

notice is required by the order. Notice may be given by first-class

mail or any other means reasonable in the circumstances. If the bank

fails to give the required notice, the bank is obliged to pay interest to

the beneficiary on the amount of the payment order from the day
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notice should have been given until the day the beneficiary learned of
receipt of the payment order by the bank. No other damages are

recoverable. Reasonable attorneys' fees are also recoverable if

demand for interest is made and refused before an action is brought
on the claim.

(c) The right of a beneficiary to receive payment and damages as

stated in subsection (a) may not be varied by agreement or a funds-

transfer system rule. The right of a beneficiary to be notified as stated

in subsection (b) may be varied by agreement of the beneficiary or by
a funds-transfer system rule if the beneficiary is notified of the rule

before initiation of the funds transfer.

" § 25-4A-405. Payment by beneficiaiy's bank to beneficiary.

(a) If the beneficiary's bank credits an account of the beneficiary of

a payment order, payment of the bank's obligation under G.S. 25-4A-
404(a) occurs when and to the extent (i) the beneficiary is notified of
the right to withdraw the credit, (ii) the bank lawfully applies the

credit to a debt of the beneficiary, or (iii) funds with respect to the

order are otherwise made available to the beneficiary by the bank.

(b) If the beneficiary's bank does not credit an account of the

beneficiary of a payment order, the time when payment of the bank's
obligation under G.S. 25-4A-404(a) occurs is governed by principles

of law that determine when an obligation is satisfied.

(c) Except as stated in subsections (d) and (e), if the beneficiary's

bank pays the beneficiary of a payment order under a condition to

payment or agreement of the beneficiary giving the bank the right to

recover payment from the beneficiary if the bank does not receive

payment of the order, the condition to payment or agreement is not

enforceable.

(d) A funds-transfer system rule may provide that payments made
to beneficiaries of funds transfers made through the system are

provisional until receipt of payment by the beneficiary's bank of the

payment order it accepted. A beneficiary's bank that makes a payment
that is provisional under the rule is entitled to refund from the

beneficiary if (i) the rule requires that both the beneficiary and the

originator be given notice of the provisional nature of the payment
before the funds transfer is initiated, (ii) the beneficiary, the

beneficiary's bank, and the originator's bank agreed to be bound by
the rule, and (iii) the beneficiary's bank did not receive payment of
the payment order that it accepted. If the beneficiary is obliged to

refund payment to the beneficiary's bank, acceptance of the payment
order by the beneficiary's bank is nullified and no payment by the

originator of the funds transfer to the beneficiary occurs under G.S.
25-4A-406.
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(e) This subsection applies to a funds transfer that includes a

payment order transmitted over a funds-transfer system that (i) nets

obligations multilaterally among participants, and (ii) has in effect a

loss-sharing agreement among participants for the purpose of

providing funds necessary to complete settlement of the obligations of

one or more participants that do not meet their settlement obligations.

If the beneficiary's bank in the funds transfer accepts a payment order

and the system fails to complete settlement pursuant to its rules with

respect to any payment order in the funds transfer, (i) the acceptance

by the beneficiary's bank is nullified and no person has any right or

obligation based on the acceptance, (ii) the beneficiary's bank is

entitled to recover payment from the beneficiary, (iii) no payment by

the originator to the beneficiary occurs under G.S. 25-4A-406, and

(iv) subject to G.S. 25-4A-402(e). each sender in the funds transfer is

excused from its obligation to pay its payment order under G.S. 25-

4A-402(c) because the funds transfer has not been completed.
" § 25-4A-406. Payment by originator to beneficiary; discharge of

underlying obligation.

(a) Subject to G.S. 25-4A-2 11(e), 25-4A-405(d), and 25-4A-

405(e), the originator of a funds transfer pays the beneficiary of the

originator's payment order (i) at the time a payment order for the

benefit of the beneficiary is accepted by the beneficiary's bank in the

funds transfer and (ii) in an amount equal to the amount of the order

accepted by the beneficiary's bank, but not more than the amount of

the originator's order.

(b) If payment under subsection (a) is made to satisfy an

obligation, the obligation is discharged to the same extent discharge

would result from payment to the beneficiary of the same amount in

money, unless (i) the payment under subsection (a) was made by a

means prohibited by the contract of the beneficiary with respect to the

obligation, (ii) the beneficiary, within a reasonable time after receiving

notice of receipt of the order by the beneficiary's bank, notified the

originator of the beneficiary's refusal of the payment, (iii) funds with

respect to the order were not withdrawn by the beneficiary or applied

to a debt of the beneficiary, and (iv) the beneficiary would suffer a

loss that could reasonably have been avoided if payment had been

made by a means complying with the contract. If payment by the

originator does not result in discharge under this section, the

originator is subrogated to the rights of the beneficiary to receive

payment from the beneficiary's bank under G.S. 25-4A-404(a).

(c) For the purpose of determining whether discharge of an

obligation occurs under subsection (b), if the beneficiary's bank

accepts a payment order in an amount equal to the amount of the

originator's payment order less charges of one or more receiving

257



CHAPTER 157 Session Laws - 1993

banks in the funds transfer, payment to the beneficiary is deemed to

be in the amount of the originator's order unless upon demand by the

beneficiary the originator does not pay the beneficiary the amount of

the deducted charges.

(d) Rights of the originator or of the beneficiary of a funds transfer

under this section may be varied only by agreement of the originator

and the beneficiary.

"Part 5. Miscellaneous Provisions.
" § 25-4A-501 . Variation by agreement and effect offunds-transfer system

rule.

(a) Except as otherwise provided in this Article, the rights and

obligations of a party to a funds transfer may be varied by agreement

of the affected party.

(b) Tunds-transfer system rule' means a rule of an association of

banks (i) governing transmission of payment orders by means of a

funds-transfer system of the association or rights and obligations with

respect to those orders, or (ii) to the extent the rule governs rights and

obligations between banks that are parties to a funds transfer in which

a Federal Reserve Bank, acting as an intermediary bank, sends a

payment order to the beneficiary's bank. Except as otherwise provided

in this Article, a funds-transfer system rule governing rights and

obligations between participating banks using the system may be

effective even if the rule conflicts with this Article and indirectly

affects another party to the funds transfer who does not consent to the

rule. A funds-transfer system rule may also govern rights and

obligations of parties other than participating banks using the system

to the extent stated in G.S. 25-4A-404(c). 25-4A-405(d), and 25-4A-

5Q7(c).
" § 25-4A-502. Creditor process served on receiving bank; setoff by

beneficiary 's banli.

(a) As used in this section, 'creditor process' means levy,

attachment, garnishment, notice of lien, sequestration, or similar

process issued by or on behalf of a creditor or other claimant with

respect to an account.

(b) This subsection applies to creditor process with respect to an

authorized account of the sender of a payment order if the creditor

process is served on the receiving bank. For the purpose of

determining rights with respect to the creditor process, if the receiving

bank accepts the payment order the balance in the authorized account

is deemed to be reduced by the amount of the payment order to the

extent the bank did not otherwise receive payment of the order, unless

the creditor process is served at a time and in a manner affording the

bank a reasonable opportunity to act on it before the bank accepts the

payment order.
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(c) If a beneficiary's bank has received a payment order for

payment to the beneficiary's account in the bank, the following rules

apply:

(1) The bank may credit the beneficiary's account. The amount

credited may be set off against an obligation owed by the

beneficiary to the bank or may be applied to satisfy creditor

process served on the bank with respect to the account.

(2) The bank may credit the beneficiary's account and allow

withdrawal of the amount credited unless creditor process

with respect to the account is served at a time and in a

manner affording the bank a reasonable opportunity to act to

prevent withdrawal.

(3) If creditor process with respect to the beneficiary's account

has been served and the bank has had a reasonable

opportunity to act on it. the bank may not reject the payment

order except for a reason unrelated to the service of process.

(d) Creditor process with respect to a payment by the originator to

the beneficiary pursuant to a funds transfer may be served only on the

beneficiary's bank with respect to the debt owed by that bank to the

beneficiary. Any other bank served with the creditor process is not

obliged to act with respect to the process.

" § 25-4A-503. Injunction or restraining order with respect to funds

transfer.

For proper cause and in compliance with applicable law, a court

may restrain (i) a person from issuing a payment order to initiate a

funds transfer, (ii) an originator's bank from executing the payment

order of the originator, or (iii) the beneficiary's bank from releasing

funds to the beneficiary or the beneficiary from withdrawing the

funds. A court may not otherwise restrain a person from issuing a

payment order, paying or receiving payment of a payment order, or

otherwise acting with respect to a funds transfer.

" § 25-4A-504. Order in which items and paytnent orders may be

charged to account; order of withdrawals from account.

(a) If a receiving bank has received more than one payment order

of the sender or one or more payment orders and other items that are

payable from the sender's account, the bank may charge the sender's

account with respect to the various orders and items in any sequence.

(b) In determining whether a credit to an account has been

withdrawn by the holder of the account or applied to a debt of the

holder of the account, credits first made to the account are first

withdrawn or applied.
" § 25-4A-505. Preclusion of objection to debit of customer's account.

If a receiving bank has received payment from its customer with

respect to a payment order issued in the name of the customer as
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sender and accepted by the bank, and the customer received

notification reasonably identifying the order, the customer is precluded

from asserting that the bank is not entitled to retain the payment
unless the customer notifies the bank of the customer's objection to

the payment within one year after the notification was received by the

customer.
" § 25-4A-506. Rate of interest.

(a) If, under this Article, a receiving bank is obliged to pay interest

with respect to a payment order issued to the bank, the amount
payable may be determined (i) by agreement of the sender and
receiving bank, or (ii) by a funds-transfer system rule if the payment
order is transmitted through a funds-transfer system.

(b) If the amount of interest is not determined by an agreement or

rule as stated in subsection (a), the amount is calculated by

multiplying the applicable federal funds rate by the amount on which
interest is payable, and then multiplying the product by the number of

days for which interest is payable. The applicable federal funds rate is

the average of the federal funds rates published by the Federal Reserve

Bank of New York for each of the days for which interest is payable

divided by 360. The federal funds rate for any day on which a

published rate is not available is the same as the published rate for the

next preceding day for which there is a published rate. If a receiving

bank that accepted a payment order is required to refund payment to

the sender of the order because the funds transfer was not completed,

but the failure to complete was not due to any fault by the bank, the

interest payable is reduced by a percentage equal to the reserve

requirement on deposits of the receiving bank.
" § 25-4A-507. Choice of law.

(a) The following rules apply unless the affected parties otherwise

agree or subsection (c) applies:

(1) The rights and obligations between the sender of a payment
order and the receiving bank are governed by the law of the

jurisdiction in which the receiving bank is located.

(2) The rights and obligations between the beneficiary's bank
and the beneficiary are governed by the law of the

jurisdiction in which the beneficiary's bank is located.

(3) The issue of when payment is made pursuant to a funds

transfer by the originator to the beneficiary is governed by

the law of the jurisdiction in which the beneficiary's bank is

located.

(b) If the parties described in each paragraph of subsection (a)

have made an agreement selecting the law of a particular jurisdiction

to govern rights and obligations between each other, the law of that

jurisdiction governs those rights and obligations, whether or not the
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payment order or the funds transfer bears a reasonable relation to that

j
urisdiction.

(c) A funds-transfer system rule may select the law of a particular

jurisdiction to govern (i) rights and obligations between participating

banlcs with respect to payment orders transmitted or processed through

the system, or (ii) the rights and obligations of some or all parties^ to a

funds transfer any part of which is carried out by means of the

system. A choice of law made pursuant to clause (i) is bindmg on

participating banks. A choice of law made pursuant to clause (ii) is

binding on the originator, other sender, or a receiving bank havmg

notice that the funds-transfer system might be used in the funds

transfer and of the choice of law by the system when the originator,

other sender, or receiving bank issued or accepted a payment order.

The beneficiary of a funds transfer is bound by the choice of law if,

when the funds transfer is initiated, the beneficiary has notice that the

funds-transfer system might be used in the funds transfer and of the

choice of law by the system. The law of a jurisdiction selected

pursuant to this subsection may govern, whether or not that law bears

a reasonable relation to the matter in issue.

(d) In the event of inconsistency between an agreement under

subsection (b) and a choice-of-law rule under subsection (c), the

agreement under subsection (b) prevails.

(e) If a funds transfer is made by use of more than one funds-

transfer system and there is inconsistency between choice-of-law rules

of the systems, the matter in issue is governed by the law of the

selected jurisdiction that has the most significant relationship to the

matter in issue.
"

Sec. 2. G.S. 25-1-105 reads as rewritten:

"
§ 25-1-105. Territorial application of the act; parties' power to choose

applicable law.

(1) Except as provided hereafter in this section, when a transaction

bears a reasonable relation to this State and also to another state or

nation the parties may agree that the law either of this State or of such

other state or nation shall govern their rights and duties. Failing such

agreement this chapter applies to transactions bearing an appropriate

relation to this State.
"

(2) Where one of the following provisions of this Chapter specifies

the applicable law, that provision governs and a contrary agreement is

effective only to the extent permitted by the law (including the conflict

of laws rules) so specified:

Rights of creditors against sold goods. (G.S. 25-2-402).

Applicability of the article on bank deposits and collections. (G.S.

25-4-102).
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Bulk transfers subject to the article on bulk transfers. (G.S.

25-6-102).

Applicability of the article on investment securities. (G.S.

25-8-106).

Perfection provisions of the article on secured transactions. (G.S.

25-9-103).

Governing law in the article on Funds Transfers. (G.S. 25-4A-

507).
"

Sec. 3. The Revisor of Statutes shall cause to be printed along

with this act all relevant portions of the official comments to the

Uniform Commercial Code, Article 4A, as the Revisor deems
appropriate.

Sec. 4. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

15th day of June, 1993.

S.B. 702 CHAPTER 158

AN ACT TO REVISE THE MANNER OF ELECTION OF THE
TOWN OF ST. PAULS.

The General Assembly of North Carolina enacts:

Section 1. Section 2.2 of the Charter of the Town of St. Pauls,

being Chapter 874, Session Laws of 1991. reads as rewritten:

"Sec. 2.2. Board of Commissioners: Composition: Terms of Office.

(a) The Board is composed of six Commissioners elected by all the

qualified voters of the Town for terms of four years or until their

successors are elected and qualified.—Three shall be elected in 1993

and quadrennially thereafter, and three shall be elected in 1995 and

quadrennially thereafter, commissioners, two of whom shall be elected

by all the qualified voters of the Town, and four of whom shall be

elected by districts. The voters of each district shall elect one

member.
(b) In 1993, members from Districts 2, 3, and 4 shall be elected

for four-year terms. Evans Jackson shall be the member from District

1 from the time of the organizational meeting after the 1993 municipal

election until the organizational meeting after the 1997 municipal

election. In 1997 and quadrennially thereafter, members from

Districts 1, 2, 3, and 4 shall be elected for four-year terms.

(c) In 1995 and quadrennially thereafter, the two at-large members
are elected for four-year terms.

The districts for election are as follows, with census geography

from the 1990 decennial federal census, all being within the corporate

limits of the Town of St. Pauls:
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District #1: Blocks 218, 347A. 348A, 349, 350, 351, 352, 353,

354A, 355A, 356, 357, 358. 359. 360, 361, 362, 363, 364, 367,

375A, 383, 384, and 385.

District ifl: Blocics 213A, 214A. 216, 217, 219, 220, 221A,
222A, 231, 232, 233, 234, 407A, 408A, 409, 410, 411, 412, 413,

406A, and 41 8A.

District #3: Blocks 365. 366. 368, 369, 370, 371, 372A, 376A,
377A, 378A, 379, 380, 381, 382. 386, 387, 388, 389, 390, 414,

415, 416, 417, 419. 420, 421. 422. 431, 432. 433, and 434.

District ^4: Blocks 405A, 423. 424. 425, 426A, 427, 428, 429,

430A, 435, 436, 437, 438, 439, 440. 441. 442, 443, 444, 445,

446A, 446B, 449A, 450. 451, 452, 453, and 454.
"

Sec. 2. Section 2.3 of the Ciiarter of the Town of St. Pauls,

being Chapter 874, Session Laws of 1991, reads as rewritten:

"Sec. 2.3. Mayor; Term of Ofpce; Duties. The Mayor is elected in

1993 for a two-year term and in 1995 and quadrennially thereafter by

all the qualified voters of the Town for a term of four years and until

a successor is elected and qualified."

Sec. 3. If this act is not approved under Section 5 of the Voting

Rights Act of 1965 prior to the opening of candidate filing in 1993

under G.S. 163-294. 2(c), the 1993 regular municipal election in the

Town of St. Pauls is postponed to a date to be set by the Robeson
County Board of Elections. The filing and other timetables for that

postponed election shall be established by the Robeson County Board
of Elections.

Sec. 4. Except as provided by Section 1 of this act for the term
of Evans Jackson, and except as may occur because of Section 3 of

this act, this act does not affect the term of office of any incumbent
member of the board of commissioners or the mayor.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

15th day of June, 1993.

S.B. 711 CHAPTER 159

AN ACT TO CONFIRM THE CORPORATE LIMITS OF THE
TOWN OF TROY, AND MODIFY THE LAWS RELATING TO
SATELLITE ANNEXATION WHICH APPLY TO THAT TOWN.

The General Assembly of North Carolina enacts:

Section 1. The corporate limits of the Town of Troy, as shown
on the map dated "March 1, 1993". entitled "TOWN OF TROY
CORPORATE LIMITS", and located in the Troy Town Hall, are

hereby adopted, ratified, and confirmed.
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Sec. 2. G.S. 160A-58. 1(b)(5) does not apply to the Town of

Troy.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

15th day of June, 1993.

S.B. 730 CHAPTER 160

AN ACT TO REVISE AND CONSOLIDATE THE CHARTER OF
THE TOWN OF FRANKLINTON.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the Town of Franklinton is revised

and consolidated to read as follows:

"THE CHARTER OF THE TOWN OF FRANKLINTON.
"ARTICLE I.

"INCORPOP^TION, CORPORATE POWERS, AND
BOUNDARIES.

"Section 1.1. Incorporation. The Town of Franidinton, North
Carolina in Franklin County and the inhabitants thereof shall continue

to be a municipal body politic and corporate, under the name of the

'Town of Franklinton', hereinafter at times referred to as the 'town'.

"Sec. 1.2. Powers. The Town shall have and may exercise all of

the powers, duties, rights, privileges, and immunities conferred upon
the Town of Franklinton specifically by this Charter or upon
municipal corporations by general law. The term 'general law' is

employed herein as defined in G. S. 160A-1.

"Sec. 1.3. Corporate Limits. The corporate limits shall be those

existing at the time of ratification of this Charter, as set forth on the

official map of the Town and as they may be altered from time to time

in accordance with law. An official map of the Town, showing the

current boundaries, shall be maintained permanently in the office of

the Town Clerk and shall be available for public inspection.

Immediately upon alteration of the corporate limits made pursuant to

law, the appropriate changes to the official map shall be made and

copies shall be filed in the office of the Secretary of State, the

Franklin County Register of Deeds, and the appropriate board of

elections.

"ARTICLE II.

"GOVERNING BODY.
"Sec. 2.1. Town Governing Body; Composition. The Mayor and the

Board of Commissioners, hereinafter referred to as the 'Board', shall

be the governing body of the Town.
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"Sec. 2.2. Board of Commissioners; Composition: Terms of Office.

The Board shall be composed of five Commissioners elected by all the

qualified voters of the Town for staggered terms of four years or until

their successors are elected and qualified.

"Sec. 2.3. Mayor; Term of Office; Duties. The Mayor shall be

elected by all the qualified voters of the Town for a term of four years

or until his or her successor is elected and qualified. The Mayor
shall be the official head of the Town government and preside at

meetings of the Board, shall have the right to vote only when there is

an equal division on any question or matter before the Board, and

shall exercise the powers and duties conferred by law or as directed by

the Board.

"Sec. 2.4. Mayor Pro Tempore. The Board shall elect one of its

members as Mayor Pro Tempore to perform the duties of the Mayor
during his or her absence or disability, in accordance with general

law. The Mayor Pro Tempore shall serve in such capacity until the

organizational meeting following the next regular municipal election,

despite the contrary provisions of G.S. 160A-70.

"Sec. 2.5. Meetings. In accordance with general law, the Board

shall establish a suitable time and place for its regular meetings.

Special and emergency meetings may be held as provided by general

law.

"Sec. 2.6. Voting Requirements; Quorum. Official actions of the

Board and all votes shall be taken in accordance with the applicable

provisions of general law, particularly G.S. 160A-75. The quorum
provisions of G.S. 160A-74 shall apply.

"Sec. 2.7. Compensation; Qiialifcations for Office; Vacancies. The
compensation and qualifications of the Mayor and Board shall be in

accordance with general law. Vacancies that occur in any elective

office of the Town shall be filled for the remainder of the unexpired

term, despite the contrary provisions of G.S. 160A-63.

"ARTICLE III.

"ELECTIONS.
"Sec. 3.1. Regular Municipal Election. Regular municipal elections

shall be held in each odd-numbered year in accordance with the

uniform municipal election laws of North Carolina. Elections shall be

conducted on a nonpartisan basis and the results determined using the

nonpartisan plurality method as provided in G.S. 163-292.

"Sec. 3.2. Election of Mayor. A Mayor shall be elected in the

regular municipal election each four years.

"Sec. 3.3. Election of Commissiotters. Two or three

Commissioners shall be elected in each regular municipal election, as

the respective terms expire.
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"Sec. 3.4. Special Elections and Referendums. Special elections and
referendums may be held only as provided by general law or

applicable local acts of the General Assembly.

"ARTICLE IV.

"ORGANIZATION AND ADMINISTRATION.
"Sec. 4.1. Form of Government. The Town shall operate under the

Mayor-Council form of government, in accordance with Part 3 of

Article 7 of Chapter 160A of the General Statutes.

"Sec. 4.2. Tovm Clerk. The Board shall appoint a Town Clerk to

keep a journal of the proceedings of the Board, to maintain official

records and documents, to give notice of meetings, and to perform
such other duties required by law or as the Board may direct.

"Sec. 4.3. Tax Collector. The Board shall appoint a Tax Collector

to collect all taxes owed to the Town, subject to general law, this

Charter, and Town ordinances.

"Sec. 4.4. Town Attorney. The Board shall appoint a Town
Attorney licensed to practice law in North Carolina. It shall be the

duty of the Town Attorney to represent the Town, advise Town
officials, and perform other duties required by law or as the Board
may direct.

"Sec. 4.5. Other Administrative Officers and Employees. The Board
may authorize other positions and may organize the Town government
as deemed appropriate, subject to the requirements of general law."

Sec. 2. The purpose of this act is to revise the Charter of the

Town of Franklinton and to consolidate certain acts concerning the

property, affairs, and government of the Town. It is intended to

continue without interruption those provisions of prior acts which are

expressly consolidated into this act, so that all rights and liabilities

which have accrued are preserved and may be enforced.

Sec. 3. This act does not repeal or affect any acts concerning
the property, affairs or government of public schools, or any acts

validating official actions, proceedings, contracts, or obligations of any
kind.

Sec. 4. The following acts, having served the purposes for

which they were enacted or having been consolidated into this act, are

expressly repealed:

Chapter 32, Private Laws of 1842-43

Chapter 311, Private Laws of 1850-51, except for Section 12

Chapter 282, Private Laws of 1854-55

Chapter 45, Private Laws of 1899

Chapter 92, Private Laws of 1905 /

Chapter 109, Private Laws of 1925 -:

Chapter 162, Private Laws of 1929
Chapter 1095, Session Laws of 1947
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Chapter 239, Session Laws of 1951

Chapter 818, Session Laws of 1951

Chapter 884, Session laws of 1951

Chapter 1192, Session Laws of 1951

Chapter 333, Session Laws of 1953, except for Section 1

Chapter 836, Session Laws of 1955

Chapter 1222, Session Laws of 1955

Chapter 750, Session Laws of 1959.

Sec. 5. The Mayor and Commissioners serving on the date of

ratification of this act shall serve until the expiration of their terms.

Thereafter those offices shall be filled as provided in Articles II and

III of the Charter contained in Section 1 of this act.

Sec. 6. This act does not affect any rights or interests which

arose under any provisions repealed by this act.

Sec. 7. All existing ordinances, resolutions, and other

provisions of the Town of Franklinton not inconsistent with the

provisions of this act shall continue in effect until repealed or

amended

.

Sec. 8. No action or proceeding pending on the effective date of

this act by or against the Town or any of its departments or agencies

shall be abated or otherwise affected by this act.

Sec. 9. If any provision or application of this act is held

invalid, such invalidity shall not affect other provisions or applications

of this act which can be given effect without the invalid provision or

application, and to this end the provisions of this act are declared to be

severable.

Sec. 10. Whenever a reference is made in this act to a

particular provision of the General Statutes, and such provision is later

amended, superseded, or recodified, the reference shall be deemed
amended to refer to the amended General Statute, or to the General

Statute which most clearly corresponds to the statutory provision which
is superseded or recodified.

Sec. 11. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

15th day of June, 1993.

S.B. 1057 CHAPTER 161

AN ACT CONCERNING FUNDING OF PUBLIC SCHOOLS IN
GUILFORD COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Section 15 of Chapter 78 of the 1991 Session Laws
is amended to add a new subsection to read:
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"
(c) Notwithstanding subsections (a) and (b) of this section, for the

1993-94 school year only, the funding obligation of the Guilford

County Board of Commissioners under this section shall be reduced

by undesignated and unrestricted fund balances in the local current

expense funds from the three existing school systems in the total

amount of eight million dollars ($8,000,000), which fund balances

vest in the new Guilford County Board of Education as of July 1

,

1993.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

15th day of June, 1993.

H.B. 423 CHAPTER 162

AN ACT DEANNEXING A CERTAIN TRACT OF PROPERTY
FROM THE CITY OF BURLINGTON.

The General Assembly of North Carolina enacts:

Section 1. It has been determined that the City of Burlington

cannot provide city services to a certain tract of property previously

annexed pursuant to G.S. 160A-49, effective on October 31, 1989,

and the owner of the property has requested it be deannexed.

Sec. 2. The following described property is removed from the

corporate limits of the City of Burlington.

A certain tract or parcel of land in Graham Township, Alamance
County, North Carolina, bounded on the south by the existing City of

Burlington Corporate Limits north of Shamrock Drive, bounded on
the west by property owned by Helen N. Barnhart, bounded on the

north by Little Alamance Creek, and bounded on the east by property

owned by Charles R. Harden, and being more particularly described

as follows:

BEGINNING at an iron stake in the existing City of Burlington

Corporate Limit line, said stake being a common corner with Charles

R. Harden and Cathy S. Thompson and lying S. 44 deg. 10' 01" E.

895.07 feet from a common corner with Helen N. Barnhart and

Shamrock Park Golf Course and a corner with the existing corporate

limit line and running thence from said beginning point with the

existing City of Burlington Corporate Limits north of Shamrock Drive,

N. 44 deg. 10' 01" W. 550.57 feet to an iron stake corner with

Helen N. Barnhart, N. 44 deg. 50' 06" E. 121.42 feet to the center

of Little Alamance Creek; thence with the center of Little Alamance
Creek the following courses and distances: S. 65 deg. 31' 13" E.

156.63 feet to a point; thence S. 73 deg. 14' 10" E. 223.67 feet to a

point; thence S. 81 deg. 41" 43" E. 60.07 feet to a corner with
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Charles R. Harden; thence with the line of Charles R. Harden, S. 18

deg. 46' 09" W. 382.18 feet to the beginning and containing 2.555

acres

.

Sec. 3. This act becomes effective October 31, 1989.

In the General Assembly read three times and ratified this the

15th day of June, 1993.

H.B. 495 CHAPTER 163

AN ACT TO MAKE OMNIBUS AND TECHNICAL CHANGES TO
THE SAVINGS INSTITUTIONS LAWS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 54B-75 reads as rewritten:

" i^ 54B-75. Statement; fees.

Every State association shall file in the office of the Administrator,

on or before the first day of February in each year, in such form as

the Administrator shall prescribe, a statement of the business standing

and financial condition of such association on the preceding 31st day

of December. This statement shall be signed and sworn to by the

secretary or other officer duly authorized by the board of directors of

the association before a notary public. The statement shall be

accompanied by a filing fee set by the Administrator, subject to the

advice and consent of the Commission. The filing fees shall be used to

defray the expenses incurred by the Division in supervising State

associations."

Sec. 2. G.S. 54B-76 reads as rewritten:

"
§ 54B-76. Statement examined, approved, and published.

It shall be the duty of the Administrator to receive and thoroughly

examine each annual statement required by G.S. 54B-75, and if made

in compliance with the requirements thereof, each State association

shall at its own expense, publish an abstract of the same in one of the

newspapers of the State, a newspaper having general circulation within

each market area of the association as to-be selected by the managing

officer, officer maldng the statement, and at the expense of the

association.
"

Sec. 3. G.S. 54C-62 reads as rewritten:

"
§ 54C-62. Statetnent filed by savings bank; fees.

A State savings bank shall file in the office of the Administrator, on

or before the first day of February in each year, in the form

prescribed by the Administrator, a statement of the business standing

and financial condition of the savings bank on the preceding 31st day

of December, signed and sworn to by the secretary or other officer

duly authorized by the board of directors of the savings bank before a.
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notary public. The statement shall be accompanied by a filing fee set

by the Administrator, subject to the advice and consent of the

Commission. The filing fees shall be used to defray the expenses

incurred by the Division in supervising State savings banks."

Sec. 4. G.S. 54C-63 reads as rewritten:

"§ 54C-63. Statement examined, approved, and published.

It is the duty of the Administrator to receive and thoroughly

examine each annual statement required by G.S. 54C-62, and if made
in compliance with the requirements thereof, each State savings bank
shall at its own expense, publish an abstract of the same in one of the

newspapers of the State, to be a newspaper having general circulation

within each market area of the savings bank as selected by the

managing officer, officer making the statement, and at the expense of

the savings bank.
"

Sec. 5. Article 3 of Chapter 54B of the General Statutes is

amended by adding the following new sections to read:

" § 54B-34. 1 . Conversion to State association.

(a) A savings bank or State or national bank, upon a majority vote

of its board of directors, may apply to the Administrator for

permission to convert to a State association and for certification of

appropriate amendments to its certificate of incorporation to effect the

change. Upon receipt of an application to convert to a State

association, the Administrator shall examine all facts connected with

the conversion. The depository institution applying for permission to

convert shall pay all the expenses and costs of examination.

(b) The converting depository institution shall submit a plan of

conversion as a part of the application to the Administrator. The
Administrator may approve it with or without amendment. If the

Administrator approves the plan, then the plan shall be submitted to

the members or stockholders as provided in subsection (c) of this

section. If the Administrator refuses to approve the plan, the

Administrator's objections shall be stated in writing and the converting

depository institution shall be given an opportunity to amend its plan

to obviate the objections or to appeal the Administrator's decision to

the Commission.

(c) After lawful notice to the members or stockholders of the

converting depository institution and full and fair disclosure, the

substance of the plan shall be approved by a majority of the votes or

shares present, in person or by proxy. Following the vote of the

members or stockholders, the results of the vote certified by an

appropriate officer of the converting depository institution shall be filed

with the Administrator. The Administrator shall then either approve

or disapprove the requested conversion to a State association. After

approval of the conversion, the Administrator shall supervise and
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monitor the conversion process and shall ensure that the conversion is

conducted lawfully and under the approved plan of conversion.

"§ 54B-34.2. Conversion to bank.

(a) A savings and loan association, upon a majority vote of its board

of directors, may apply to the Administrator for permission to convert

to a bank, as defined under G.S. 53-1(1), or to a national bank or

other form of depository institution and for certification of appropriate

amendments to its certificate of incorporation to effect the change.

Upon receipt of an application to so convert, the Administrator shall

examine all facts connected with the conversion including receipt of

approval of the converting institution's plan of conversion by other

federal or state regulatory agencies having jurisdiction over the

institution upon completion of its conversion. The depository

institution applying for permission to convert shall pay all the expenses

and costs of examination.

(b) The converting depository institution shall submit a plan of

conversion as a part of the application to the Administrator. The
Administrator may approve it with or without amendment. If the

Administrator approves the plan, then the plan shall be submitted to

the members or stockholders as provided in subsection (c) of this

section. If the Administrator refuses to approve the plan, the

Administrator's objections shall be stated in writing and the converting

depository institution shall be given an opportunity to amend its plan

to obviate the objections or to appeal the Administrator's decision to

the Commission.

(c) After lawful notice to the members or stockholders of the

converting depository institution and full and fair disclosure, the

substance of the plan shall be approved by the members or the

shareholders at a duly called and properly convened meeting of the

members or shareholders. Following the meeting of the members or

shareholders, the results of the vote certified by an appropriate officer

of the converting depository institution shall be filed with the

Administrator. The Administrator shall then either approve or

disapprove the requested conversion to a bank, national bank, or other

form of depository institution. After approval of the conversion, the

Administrator shall supervise and monitor the conversion process and

shall ensure that the conversion is conducted lawfully and under the

approved plan of conversion.
"

Sec. 6. Article 3 of Chapter 54C of the General Statutes is

amended by adding the following new section to read:
" § 54C-47. Conversion to bank.

(a) A State savings bank, upon a majority vote of its board of

directors, may apply to the Administrator for permission to convert to

a bank, as defined under G.S. 53-1(1). or to a national bank or other
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form of depository institution and for certification of appropriate

amendments to its certificate of incorporation to effect tlie change.

Upon receipt of an application to so convert, the Administrator shall

examine all facts connected with the conversion, including receipt of

approval of the converting institution's plan of conversion by other

federal or state regulatory agencies having jurisdiction over the

institution upon completion of its conversion. The depository

institution applying for permission to convert shall pay all the expenses

and costs of examination.

(b) The converting depository institution shall submit a plan of

conversion as a part of the application to the Administrator. The
Administrator may approve it with or without amendment. If the

Administrator approves the plan, then the plan shall be submitted to

the members or stockholders as provided in subsection (c) of this

section. If the Administrator refuses to approve the plan, the

Administrator's objections shall be stated in writing and the converting

depository institution shall be given an opportunity to amend its plan

to obviate the objections or to appeal the Administrator's decision to

the Commission.

(c) After lawful notice to the members or stockliolders of the

converting depository institution and full and fair disclosure, the

substance of the plan shall be approved by the members or the

shareholders at a duly called and properly convened meeting of the

members or shareholders. Following the meeting of the members or

shareholders, the results of the vote certified by an appropriate officer

of the converting depository institution shall be filed with the

Administrator. The Administrator shall then either approve or

disapprove the requested conversion to a bank, national bank, or other

form of depository institution. After approval of the conversion, the

Administrator shall supervise and monitor the conversion process and

shall ensure that the conversion is conducted lawfully and under the

approved plan of conversion.
"

Sec. 7. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

15th day of June, 1993.

H.B. 519 CHAPTER 164

AN ACT TO ELIMINATE ANY AMBIGUITY AS TO THE SCOPE
OF INSPECTIONS OF THE BOARD OF MORTUARY
AFFAIRS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 90-2 10.23(d) reads as rewritten:
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"(d) Every person licensed by the Board and every resident trainee

shall furnish all information required by the Board reasonably relevant

to the practice of the profession or business for which he is a licensee

or resident trainee, and every funeral service establishment and

records thereof shall be subject to inspection by the Board at all

reasonable times during normal hours of operation and periods shortly

before or after normal hours of operation and shall furnish all

information required by the Board reasonably relevant to the business

therein conducted. Every licensee, resident trainee and funeral

service establishment shall provide the Board with his or its current

post-office address which shall be placed on the appropriate register

and all notices required by law or by any rule or regulation of the

Board to be mailed to any licensee, resident trainee or funeral service

establishment shall be validly given when mailed to the address so

provided.

The Board is empowered to hold hearings in accordance with the

provisions of this Article and of Chapter 150B to subpoena witnesses

and to administer oaths to or receive the affirmation of witnesses

before the Board."

Sec. 2. G.S. 90-210. 24(b) reads as rewritten:

"(b) To determine compliance with the provisions of this Article

and regulations promulgated under this Article, inspectors may

(1) Enter the office, premises

,

establishment or place of

business of any funeral service licensee, funeral director or

embalmer in North Carolina, and any office, premises,

establishment or place in North Carolina where the practice

of funeral service is carried on, or where that practice is

advertised as being carried on, or where a funeral is being

conducted, to inspect the records, office, premises, or

establishment, or to inspect the license or registration of any

licensee and any resident trainee operating therein;

(2) Enter any hospital, nursing home, or other institution from

which a dead human body has been removed by any person

licensed under this Article or their designated representative

to inspect records pertaining to the removal and its

authorization; and

(3) May inspect criminal and probation records of licensees and

applicants for licenses under this Article to obtain evidence

of their character.

Inspectors may serve papers and subpoenas issued by the Board or

any office or member thereof under authority of this Article, and shall

perform other duties prescribed or ordered by the Board."

Sec. 3. G.S. 90-210. 68(a) reads as rewritten:
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"(a) Every preneed licensee shall keep for examination by the

Board accurate accounts, books, and records in this State of all

preneed funeral contract and prearrangement insurance policy

transactions, copies of all agreements, insurance policies, instruments

of assignment, the dates and amounts of payments made and accepted

thereon, the names and addresses of the contracting parties, the

persons for whose benefit funds are accepted, and the names of the

financial institutions holding preneed funeral trust funds and insurance

companies issuing prearrangement insurance policies. The Board, its

inspectors appointed pursuant to G.S. 90-210.24 and its examiners,

which the Board may appoint to assist in the enforcement of this

Article, may at any time during normal hours of operation and periods

shortly before or after normal hours of operation, investigate the

books, records, and accounts of any licensee under this Article with

respect to trust funds, preneed funeral contracts, and prearrangement

insurance policies. The Board may require the attendance of and

examine under oath all persons whose testimony it may require.

Every preneed licensee shall submit a written report to the Board, at

least annually, in a manner and with such content as established by

the Board, of its preneed funeral contract sales and performance of

such contracts. The Board may also require other reports."

Sec. 4. This act becomes effective on October 1 , 1993.

In the General Assembly read three times and ratified this the

15th day of June, 1993.

SB. 53 CHAPTER 165

AN ACT TO CLARIFY THE AUTHORITY THAT A COUNTY OR
CITY HAS TO REQUIRE PARTICIPATION IN A RECYCLING
PROGRAM.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A-136(a) reads as rewritten:

"(a) A county may by ordinance regulate the storage, collection,

transportation, use, disposal, and other disposition of solid wastes.

Such an ordinance may:

(1) Regulate the activities of persons, firms, and corporations,

both public and private.

(2) Require each person wishing to commercially collect or

dispose of solid wastes to secure a license from the county

and prohibit any person from commercially collecting or

disposing of solid wastes without a license. A fee may be

charged for a license.
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(3) Grant a franchise to one or more persons for the exclusive

right to commercially collect or dispose of solid wastes

within all or a defined portion of the county and prohibit any

other person from commercially collecting or disposing of

solid wastes in that area. The board of commissioners may

set the terms of any franchise, except that no franchise may

be granted for a period exceeding seven years, nor may any

franchise by its terms impair the authority of the board of

commissioners to regulate fees as authorized by this section.

(4) Regulate the fees, if any, that may be charged by licensed or

franchised persons for collecting or disposing of solid

wastes.

(5) Require the source separation of materials from solid waste

prior to collection of -the solid waste for disposal.

(6) Require participation in a recycling program which has been

approved by the board of commissioners . by requiring

separation of designated materials by the owner or occupant

of the property prior to disposal. An owner of recovered

materials as defined by G.S. 130A-290(a)(24) retains

ownership of the recovered materials until the owner

conveys, sells, donates, or otherwise transfers the recovered

materials to a person, firm, company, corporation, or unit of

local government. A county may not require an owner to

convey, sell, donate, or otherwise transfer recovered

materials to the county or its designee. If an owner places

recovered materials in receptacles or delivers recovered

materials to specific locations, receptacles, and facilities that

are owned or operated by the county or its designee, then

ownership of these materials is transferred to the county or

its designee.

(7) Include any other proper matter."

Sec. 2. G.S. 160A-3 17(b) reads as rewritten:

"(b) Solid Waste. -- A city may require an owner of improved

property to do any of the following:

(1) Place solid waste in specified places or receptacles for the

convenience of city collection and disposal.

(2) Separate materials from solid waste before the solid waste is

collected.

(3) Participate in a recycling program approved by the Council .

by requiring separation of designated materials by the owner

or occupant of the property prior to disposal. An owner of

recovered materials as defined by G.S. 130A-290(a)(24)

retains ownership of the recovered materials until the owner

conveys, sells, donates, or otherwise transfers the recovered
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materials to a person, firm, company, corporation, or unit of

local government. A city may not require an owner to

convey, sell, donate, or otherwise transfer recovered

materials to the city or its designee. If an owner places

recovered materials in receptacles or delivers recovered

materials to specific locations, receptacles, and facilities that

are owned or operated by the city or its designee, then

ownership of these materials is transferred to the city or its

designee.

(4) Participate in any solid waste collection service provided by
the city or by a person who has a contract with the city if

the owner or occupant of the property has not otherwise

contracted for the collection of solid waste from the property.

(c) A city may impose a fee for the solid waste collection service

provided under subdivision (4>, (4) of subsection (b) of this section.

The fee may not exceed the costs of collection."

Sec. 3. This act is effective upon ratification and does not apply

to any contracts in existence at that time or to any extensions or

renewals thereof.

In the General Assembly read three times and ratified this the

16th day of June, 1993.

S.B. 385 CHAPTER 166

AN ACT TO IMPLEMENT A RECOMMENDATION OF THE
GOVERNMENT PERFORMANCE AUDIT COMMITTEE TO
CONSIDER A LATERAL ENTRY PROCESS FOR SCHOOL
ADMINISTRATORS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-296(c) reads as rewritten:

"(c) It is the policy of the State of North Carolina to encourage
lateral entry into the profession of teaching by skilled individuals from
the private sector. To this end, before the 1985-86 school year begins,

the State Board of Education shall develop criteria and procedures to

accomplish the employment of such individuals as classroom teachers.

Regardless of credentials or competence, no one shall begin teaching

above the middle level of differentiation. Skilled individuals who
choose to enter the profession of teaching laterally may be granted a

provisional teaching certificate for no more than five years and shall

be required to obtain certification before contracting for a sixth year of

service with any local administrative unit in this State.

It is further the policy of the State of North Carolina to ensure that

local boards of education can provide the strongest possible leadership
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for schools based upon the identified and changing needs of individual

schools. To this end, before the 1994-95 school year begins, the

State Board of Education shall carefully consider a lateral entry

program for school administrators to ensure that local boards of

education will have sufficient flexibility to attract able candidates.
"

Sec. 2. The State Board of Education shall report the results of

its study on lateral entry of school administrators performed in

accordance with this act to the Joint Legislative Education Oversight

Committee prior to March 31, 1994.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

16th day of June, 1993.

SB. 613 CHAPTER 167

AN ACT TO CHANGE THE MANNER OF ELECTION OF THE
CHARLOTTE-MECKLENBURG BOARD OF EDUCATION TO
PROVIDE FOR DISTRICT AND AT-LARGE ELECTION, WITH
NONPARTISAN PLURALITY ELECTIONS IN THE ODD-

NUMBERED YEAR, AND TO USE THE SAME DISTRICTS

FOR ELECTION OF THE MECKLENBURG COUNTY BOARD
OF COMMISSIONERS. ALL SUBJECT TO A REFERENDUM.

The General Assembly of North Carolina enacts:

Section 1. The Charlotte-Mecklenburg Board of Education

shall be elected on a nonpartisan plurality basis on the Tuesday after

the first Monday in November in odd-numbered years, with the

results determined as provided by G.S. 163-292. Except as otherwise

provided by this act, the election shall be administered in accordance

with Articles 23 and 24 of Chapter 163 of the General Statutes.

Sec. 2. (a) In 1995 and quadrennially thereafter, three

members of the Charlotte-Mecklenburg Board of Education shall be

elected for four-year terms by all the qualified voters of Mecklenburg

County.

(b) Mecklenburg County is divided into single-member electoral

districts for the purpose of electing members of the Charlotte-

Mecklenburg Board of Education. The districts are as follows:

District 1: Precincts: 4. 79, 80. 89, 95, 105, 107, 200, 202,

203, 204, 205, 206, 207, 208, 209, 212, 214, 222, 223, 224, 228,

and 229.

District 2: Precincts: 12, 16. 22. 25. 31, 39, 41, 50, 52, 53,

54, 55, 58, 59, 76, 77, 78, 81, 97, and 98.

District 3: Precincts: 3, 11, 13, 14, 23, 24, 26, 27, 28, 30,

40, 42, 43, 56, 60, 82, 104, 210, 211, and 213.
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District 4: Precincts: 2, 5, 6, 7, 9, 10, 15, 17, 21, 29, 33, 34,
35, 44, 45, 46, 61, 62, 63, 64, 84, 96, 99, and 108.

District 5: Precincts: 1, 8, 18, 19, 20, 32, 36, 37, 38, 47, 48,
49, 51, 57, 65, 66, 67, 68, 70, 71, 72, 73, 74, 75, 85, 86, 92, 93,
101, 103, and 106.

District 6: Precincts: 69, 83, 87, 88, 90, 91, 94, 100, 102,
201, 215, 216, 217, 218, 219, 220, 221, 225, 226, and 227.

Precincts as defined by this section are those as they existed for

the 1992 general election in Mecklenburg County. Changes in the

boundaries of precincts, or creation or dissolution of precincts, do not
affect the boundaries of districts as established by this section.

(c) In 1995, one member of the Charlotte-Mecklenburg Board of
Education shall be elected from each district for a two-year term by all

the qualified voters of the district. In 1997 and quadrennially
thereafter, one member of the Charlotte-Mecklenburg Board of
Education shall be elected from each district for a four-year term by
all the qualified voters of the district.

Sec. 3. Terms of office of members of the Charlotte-

Mecklenburg Board of Education elected in 1995 and thereafter

commence on the first Monday in December of the year of their

election. The terms of office of all members of the Charlotte-

Mecklenburg Board of Education elected in 1990 or 1992, or persons
filling vacancies in such terms, expire on the first Monday in

December of 1995.

Sec. 4. Sections 5, 6, and 7 of Chapter 378, Session Laws of
1959, Chapter 1114, Session Laws of 1961, Chapter 881, Session
Laws of 1967, and Chapter 56, Session Laws of 1983 are repealed.

Sec. 5. If a vacancy occurs on the board, the board shall

appoint someone to serve the remainder of the unexpired term. If any
vacancy occurs in a district seat, only a qualified voter of the district

may be appointed.

Sec. 6. The districts for election of district members of the

Mecklenburg County Board of Commissioners shall be the same as
those for the Charlotte-Mecklenburg Board of Education as established

by this act. Nothing in this act limits the authority of:

(1) The Mecklenburg County Board of Commissioners to

redefine electoral district boundaries of that board after the

2000 and subsequent censuses under G.S. 153A-22; and
(2) The Charlotte-Mecklenburg Board of Education to revise

electoral district boundaries of that board after the 2000 and
subsequent censuses under G.S. 115C-37(i).

Sec. 7. Sections 1 through 6 of this act are effective only if

approved by the qualified voters of Mecklenburg County in a

referendum to be held on Tuesday after the first Monday in November
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of 1993. The referendum shall be conducted by the Mecklenburg

County Board of Elections.

The question on the ballot shall be:

"[ ] FOR changing the manner of election of the Charlotte-

Mecklenburg Board of Education so it consists of three

members elected at-large, and six members elected from

single-member districts, and providing the same districts

for election of the Mecklenburg County Board of

Commissioners.

[ ] AGAINST changing the manner of election of the

Charlotte-Mecklenburg Board of Education so it consists of

three members elected at-large, and six members elected

from single-member districts, and providing the same

districts for election of the Mecklenburg County Board of

Commissioners."

Sec. 8. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

16th day of June, 1993.

S.B. 649 CHAPTER 168

AN ACT TO UPDATE A LOCAL ACT WHICH ALLOWS THE
CITY OF RALEIGH TO HAVE A SUBCOMMITTEE ISSUE

CERTIFICATES OF APPROPRIATENESS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 160A-400.9(a) reads as rewritten:

"(a) From and after the designation of a landmark or a historic

district, no exterior portion of any building or other structure

(including masonry walls, fences, light fixtures, steps and pavement,

or other appurtenant features), nor above-ground utility structure nor

any type of outdoor advertising sign shall be erected, altered, restored,

moved, or demolished on such landmark or within such district until

after an application for a certificate of appropriateness as to exterior

features has been submitted to and approved by the preservation

commission, commission or the historic district commission (as it

continues to exist under Section 4 of Chapter 706, Session Laws "of

1989) or by a subcommittee of the historic district commission or its

successor. The subcommittee shall be composed of at least five

members, a majority of the members of the subcommittee having

demonstrated special interest, experience, or education in history or

architecture. Any reference in this Part to the commission also refers

to its subcommittee when the subcommittee is considering certificates

of appropriateness. The municipality shall require such a certificate to

279



CHAPTER 169 Session Laws - 1993

be issued by the commission prior to the issuance of a building permit

or other permit granted for the purposes of constructing, altering,

moving, or demolishing structures, which certificate may be issued

subject to reasonable conditions necessary to carry out the purposes of

this Part. A certificate of appropriateness shall be required whether or

not a building or other permit is required.

For purposes of this Part, 'exterior features' shall include the

architectural style, general design, and general arrangement of the

exterior of a building or other structure, including the kind and
texture of the building material, the size and scale of the building, and
the type and style of all windows, doors, light fixtures, signs, and
other appurtenant fixtures. In the case of outdoor advertising signs,

'exterior features' shall be construed to mean the style, material, size,

and location of all such signs. Such 'exterior features' may, in the

discretion of the local governing board, include historic signs, color,

and significant landscape, archaeological, and natural features of the

area.

Except as provided in (b) below, the commission shall have no
jurisdiction over interior arrangement and shall take no action under
this section except to prevent the construction, reconstruction,

alteration, restoration, moving, or demolition of buildings, structures,

appurtenant fixtures, outdoor advertising signs, or other significant

features in the district which would be incongruous with the special

character of the landmark or district."

Sec. 2. Chapter 1169, Session Laws of 1979 is repealed.

Sec. 3. This act applies to the City of Raleigh only.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

16th day of June, 1993.

S.B. 884 CHAPTER 169

AN ACT TO ALLOW SCHOOL SUPERINTENDENTS TO
CHOOSE NOT TO PUT ALL LETTERS OF COMPLAINTS IN
TEACHERS' PERSONNEL FILES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-325(b) reads as rewritten:

"(b) Personnel Files. -- The superintendent shall maintain in his

office a personnel file for each teacher that contains any complaint,

commendation, or suggestion for correction or improvement about the

teacher's professional conduct, conduct, except that the superintendent

may elect not to place in a teacher's file (i) a letter of complaint that

contains invalid, irrelevant, outdated, or false information or (ii) a
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letter of complaint when there is no documentation of an attempt to

resolve the issue. The complaint, commendation, or suggestion shall

be signed by the person who makes it and shall be placed in the

teacher's file only after five days' notice to the teacher. Any denial or

explanation relating to such complaint, commendation, or suggestion

that the teacher desires to make shall be placed in the file. Any

teacher may petition the local board of education to remove any

information from his personnel file that he deems invalid, irrelevant,

or outdated. The board may order the superintendent to remove said

information if it finds the information is invalid, irrelevant, or

outdated.

The personnel file shall be open for the teacher's inspection at all

reasonable times but shall be open to other persons only in accordance

with such rules and regulations as the board adopts. Any

preemployment data or other information obtained about a teacher

before his employment by the board may be kept in a file separate

from his personnel file and need not be made available to him. No

data placed in the preemployment file may be introduced as evidence

at a hearing on the dismissal or demotion of a teacher."

Sec. 2. G.S. 115C-276(1) reads as rewritten:

"(1) To Maintain Personnel Files and to Participate in Firing and

Demoting of Staff. -- The superintendent shall maintain in his office a

personnel file for each teacher that contains any complaint,

commendation, ©f suggestion fof correction— complaints,

commendations, or suggestions for correction or improvement about

the teacher and shall participate in the firing and demoting of *taff

staff, as provided in G.S. 115C-325."

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

1 6th day of June, 1993.

H.B. 186 CHAPTER 170

AN ACT TO REQUIRE THAT PUBLICLY FUNDED JOB

TRAINING PROGRAMS INCLUDE HEALTH AND SAFETY
TRAINING.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143B-438.3 reads as rewritten:

"§ I43B-438.3. Declaration of the State policy on employment and

training.

(a) It is the policy of this State that all federal, State and local

government resources provided for employment and job training
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programs be coordinated to effect an efficient employment and training

service delivery system.

(b) The goals of the State employment and training programs are:

(1) To assist North Carolinians in obtaining gainful

employment;

(2) To reduce dependence upon public assistance and
unemployment insurance programs;

(3) To develop a well trained, productive work force that meets
the needs of the State's changing economy; and

(4) To make maximum use of existing institutions and
organizations with demonstrated effectiveness in employment
and training service delivery.

(c) The State's goals shall be accomplished by:

(1) Preparing economically disadvantaged unskilled youth and
adults for entry into the work force;

(2) Retraining people who are structurally unemployed, who are

jobless through no fault of their own, or who must upgrade
or retrain for job skills in other fields;

(3) Removing barriers to employment and designing programs
that will be responsive to the special needs of offenders, the

handicapped, public assistance recipients, school dropouts,

single parents, women 35 years of age or older, and other

appropriate groups;

(4) Insuring that timely and accurate statewide labor market data

are available;

(5) Linking employment and training services with economic
development efforts;

(6) Providing employment and training opportunities to meet the

needs of industries utilizing advanced technology; -aftd

(7) Avoiding unnecessary duplication of employment and
training services by State agencies

.

agencies; and

(8) Requiring instruction on worker safety and health standards

and practices as a part of employment and job training

programs administered under this Part.
"

Sec. 2. G.S. ll5D-5(d) reads as rewritten:

"(d) Community colleges shall assist in the preemployment and
in-service training of employees in industry, business, agriculture,

health occupation and governmental agencies. Such training shall

include instruction on worker safety and health standards and practices

applicable to the field of employment. The State Board of Community
Colleges shall make appropriate regulations including the

establishment of maximum hours of instruction which may be offered

at State expense in each in-plant training program. No instructor or

other employee of a community college shall engage in the normal
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management, supervisory and operational functions of the

establishment in which the instruction is offered during the hours in

which the instructor or other employee is employed for instructional

or educational purposes."

Sec. 3. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

16th day of June, 1993.

H.B. 847 CHAPTER 171

AN ACT TO AMEND THE CHARTER OF THE CITY OF
CHARLOTTE TO AUTHORIZE THE CONSTRUCTION,
DESIGN, AND OPERATION OF SLUDGE MANAGEMENT
FACILITIES.

The General Assembly of North Carolina enacts:

Section 1. Subchapter E, Chapter IX of the Charter of the City

of Charlotte, being Chapter 713, Session Laws of 1965, as amended,

is further amended by adding a new section to read:

"Sec. 9.87. Construction, Design, and Operation of Sludge

Management Facilities.

(a) Unless a different meaning is required by the context, the

following definitions shall apply throughout this section:

(1) 'Sludge' means any solid, semisolid, or liquid waste

generated from a municipal, commercial, institutional, or

industrial wastewater treatment plant, water supply treatment

plant, or air pollution control facility, or any other waste

having similar characteristics and effects.

(2) 'Sludge management' means purposeful, systematic control

of the generation, storage, collection, transport, treatment,

processing, recovery, and disposal of sludge.

(3) 'Sludge management facility' means land, personnel, and

equipment used in sludge management.

(4) 'Storage' means the containment of sludge in a manner

which does not constitute disposal.

(5) 'City' means the City of Charlotte.

(b) To acknowledge the highly complex and innovative nature of

sludge management technology for processing sludge, the relatively

limited availability of existing and proven proprietary technology

involving sludge management facilities, the desirability of a single

point of responsibility for the development of facilities, and the

economic and technical utility of contracts for sludge management

which include in their scope combinations of design, construction,

operation, management, and maintenance responsibilities over
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prolonged periods of time and that in some instances it may be

beneficial to the City to award a contract on the basis of factors other

than cost alone, including, but not limited to, facility design,

operational experience, system reliability, long-term operational costs,

compatibility with sludge production facilities, environmental impact,

and operation guarantees, this section establishes special procedures

for the construction, design, and operation of sludge management

facilities. Accordingly, and notwithstanding the provisions of Article 8

of Chapter 143 of the General Statutes, or any other general, special,

or local law, a contract entered into between the City and any person

pursuant to this section may be awarded in accordance with the

following provisions for the award of a contract based upon an

evaluation of proposals submitted in response to a request for

proposals prepared by or for the City.

The City shall give notice that it is requesting proposals as follows:

Proposals shall be invited by advertisement at least one week before

the time specified for the opening of said proposals in a newspaper

having general circulation in the City. The advertisement shall state

the time and place where the request for proposals may be had, and

the time and place for opening of the proposals, and shall reserve to

the city the right to reject any or all such proposals. AM proposals

shall be opened in public. Proposals shall be sealed if the invitation to

propose so specifies. Nothing in this paragraph limits the City from

publicizing the request for proposals by other means, or from directly

soliciting proposals.

(c) The City shall require in its request for proposals that each

proposal to be submitted shall include:

(1) Information relating to the experience of the proposer on the

basis of which said proposer purports to be qualified to carry

out all work required by a proposed contract; the ability of

the proposer to secure adequate financing; and proposals for

project staffing, implementation of work tasks, and the

carrying out of all responsibilities required by a proposed

contract;

(2) A proposal clearly identifying and specifying all elements of

cost which would become charges to the City, in whatever

form, in return for the fulfillment by the proposer of all

tasks and responsibilities established by the request for the

proposal for the full lifetime of a proposed contract,

including, as appropriate, but not limited to, the cost of

planning, design, construction, operation, management,

and/or maintenance of any facility; provided, that the City

may prescribe the form and content of such proposal and

that, in any event, the proposer must submit sufficiently
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detailed information to permit a fair and equitable evaluation

of such proposal; and

(3) Such other information as the City may determine to have a

material bearing on its ability to evaluate any proposal in

accordance with this section.

(d) Proposals received in response to such request for proposals

may be evaluated on the basis of a technical analysis of facility design,

operational experience of the technology to be utilized in the proposed

facility, system reliability and availability, efficiency, environmental

impact and protection, required staffing level during operation,

projection of anticipated revenues from the materials produced by the

facility, net cost to the City for operation and maintenance of the

facility for the duration of time to be established in the request for

proposals, and upon such other factors and information as the City

determined to have a material bearing on its ability to evaluate any

proposal, which factors were set forth in said request for proposal.

(e) The City may make a contract award to any responsible

proposer selected pursuant to this section based upon a determination

that the selected proposal is more responsive to the request for

proposals and may thereupon negotiate a contract with said proposer

for the performance of the services set forth in the request for

proposals and the response thereto. Such determination shall be

deemed to be conclusive. Notwithstanding other provisions of Article

8 of Chapter 143 of the General Statutes, or any other general, local,

or special law, a contract may be negotiated and entered into between

a City and any person selected as a responsible proposer hereunder

which may provide for, but not be limited to, the following:

(1) A contract, lease, rental, license, permit, or other

authorization to design, construct, operate, and maintain

such a sludge management facility, upon such terms and

conditions for such consideration and for such term or

duration, not to exceed 40 years, as may be agreed upon by

the City and such person;

(2) Payment by the City of a fee or other charge to such person

for acceptance, processing, management, and disposal of

sludge;

(3) An obligation on the part of the City to deliver or cause to

be delivered to a sludge management facility guaranteed

quantities of sludge; and

(4) The sale, utilization, or disposal of any form of material or

residue resulting from the operation of any sludge

management facility.

(f) The construction work for any facility or structure which is

ancillary to the sludge management facility and which does not involve
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storage and processing of sludge or the recovery of useful or

marketable forms of materials from sludge at the sludge management
facility, shall be procured through competitive bidding procedures as

described in Article 8 of Chapter 143 of the General Statutes. Such
ancillary facilities shall include, but shall not necessarily be limited to,

the following: roads, water and sewer lines to the facility limits,

transfer stations, scale house, administration buildings, and residue

and bypass disposal sites."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

16th day of June, 1993.

S.B. 657 CHAPTER 172

AN ACT TO REQUIRE JOB LISTING SERVICES TO SECURE A
BOND AS A CONDITION OF LICENSURE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-47.22 reads as rewritten:

"§ 95-47.22. Licensing procedure.

(a) In addition to the requirements of subsection (b) of this section,

the T^ procedure, under regulations rules adopted prior pursuant to

this Article, for the issuance, denial and renewal of job listing service

licenses and other aspects of the licensing of job listing services by the

Commissioner shall be substantially the same as that provided under
Article 5A of this Chapter for the licensing of private personnel

services.

(b) Before the Department may issue or renew a license under this

Article, each licensee shall deposit with the Department a bond
payable to the State of North Carolina and executed by a surety

company duly authorized to transact business in this State. The bond
shall be in the amount of twenty-five thousand dollars ($25,000) and,

if the job listing service terminates its business, shall be held by the

Department until all refunds due applicants under this Article have
been paid by the job listing service.

"

Sec. 2. G.S. 95-47.24 reads as rewritten:
" § 95-47.24. Certain practices prohibited.

Under regulations adopted pursuant to this Article, a job listing

service shall abide by provisions substantially the same as those

provided under G.S. 95-47.6(7) (kickbacks), G.S. 95-47.6(9)

(misrepresentation), and G.S. 95-47. 2(d)(3)c. (loan or collection

agencies) and G.S. 95-47. 2(j) (bond required) for a private personnel

service."

Sec. 3. This act becomes effective October 1, 1993.
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In the General Assembly read three times and ratified this the

ITthday of June, 1993.

H.B. 1077 CHAPTER 173

AN ACT TO DEFINE SEPTAGE, TO CLARIFY WHEN
CHEMICAL OR PORTABLE TOILETS MAY BE USED, AND
TO MAKE TECHNICAL AND CONFORMING CORRECTIONS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-290(a) is amended by adding a new

subdivision to read:

"(la) 'Chemical or portable toilet' means a self-contained

mobile toilet facility and holding tank and includes toilet

facilities in recreational vehicles.
"

Sec. 2. G.S. 130A-290(a)(32) reads as rewritten:

"(32) 'Septage' means solid waste that is a fluid mixture of

untreated and partially treated sewage solids, liquids

liquids, and sludge of human or domestic origin which is

removed from a septic tank wastewater system. The term

septage includes the following:

a. Domestic septage, which is either liquid or solid
~~

material removed from a septic tank, cesspool,

portable toilet. Type III marine sanitation device, or

similar treatment works receiving only domestic

sewage. Domestic septage does not include liquid or

solid material removed from a septic tank, cesspool, or

similar treatment works receiving either commercial

wastewater or industrial wastewater and does not

include grease removed from a grease trap at a

restaurant.

b. Domestic treatment plant septage, which is solid,

semisolid, or liquid residue generated during the

treatment of domestic sewage in a treatment works

where the designed disposal is subsurface. Domestic

treatment plant septage includes, but is not limited to,

scum or solids removed in primary, secondary, or

advanced wastewater treatment processes and a

material derived from domestic treatment plant

septage. Domestic treatment plant septage does not

include ash generated during the Firing of domestic

treatment plant septage in an incinerator or grit and

screenings generated during preliminary treatment of

domestic sewage in a treatment works.
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£. Grease septage, which is material pumped from grease
interceptors, separators, traps, or other appurtenances
used for the purpose of removing cooking oils, fats,

grease, and food debris from the waste flow generated
from food handling, preparation, and cleanup.

dL Industrial or commercial septage, which is material

pumped from septic tanks or other devices used in the

collection, pretreatment, or treatment of any
water-carried waste resulting from any process of

industry, manufacture, trade, or business where the

design disposal of the wastewater is subsurface.

Domestic septage mixed with any industrial or

commercial septage is considered industrial or

commercial septage.

e^ Industrial or commercial treatment plant septage,

which is solid, semisolid, or liquid residue generated

during the treatment of sewage that contains any waste

resulting from any process of industry, manufacture,
trade, or business in a treatment works where the

designed disposal is subsurface. Industrial or

commercial treatment plant septage includes, but is not

limited to, scum or solids removed in primary,

secondary, or advanced wastewater treatment processes

and a material derived from domestic treatment plant

septage. Industrial or commercial treatment plant

septage does not include ash generated during the

Firing of industrial or commercial treatment plant

septage in an incinerator or grit and screenings

generated during preliminary treatment of domestic
sewage in a tieatment works.

"

Sec. 3. G.S. 130A-290(a)(33) reads as rewritten:

"(33) 'Septage management firm' means a person engaged in

the business of pumping, transporting, storing, treating or

disposing septage. The term does not include public or

community sanitary sewage wastewater systems that treat

or dispose septage."

Sec. 4. G.S. 130A-291.1 reads as rewritten:

"§ I30A-29I . I . Septage management program.

(a) The Department shall establish and administer a septage

management program in accordance with the provisions of this

section.

(b) For the protection of the public health, the Commission shall

adopt rules governing the management of septage. The rules shall

include, but not be limited to, criteria for the sanitary management of
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septage, including standards for transportation, storage, treatment and

disposal; issuance, suspension and revocation of permits; and

procedures for payment of annual fees.

(c) No septage management firm shall commence or continue

operation that does not have a permit issued by the Department. The

permit shall be issued only when the septage management firm

satisfies all of the requirements of the rules adopted by the

Commission.

(d) Septage shall be treated and disposed only at public or

community sanitary sewage systems a wastewater system designed to

discharge effluent to the surface waters and at sites that has been

approved by the Department under rules adopted by the Commission

or by the Environmental Management Commission or at a site that is

permitted by the Department.—The Department under this section. A
permit shall be issued only if the site satisfies all of the requirements

of the rules adopted by the Commission.

(e) A septage management firm that operates one pumper truck

shall pay an annual fee of three hundred dollars ($300.00) to the

Department. A septage management firm that operates two or more

pumper trucks shall pay an annual fee of four hundred dollars

($400.00) to the Department. The fee is due by January 1 of each

year, year and varies as follows with the number of septage pumper
trucks operated:

Number of Septage Pumper Trucks Operated £^e
4 $^00
2 or more $400,

All fees Fees collected under this subsection shall be applied only to

the costs of the septage management program.

(f) All public or communit)^ sanitary sewage wastewater systems

designed to discharge effluent to the surface waters may accept, treat

and dispose septage from permitted septage management firms, unless

acceptance of the septage would constitute a violation of the permit

conditions of the sanitary sewage wastewater system. The sanitary

sewage wastewater system may charge a reasonable fee for acceptance,

treatment treatment, and disposal of septage."

Sec. 5. G.S. 130A-335(h) reads as rewritten:

"(h) Except as provided in this subsection, a chemical or portable

toilet may be placed at any location where the chemical or portable

toilet can be operated and maintained under sanitary conditions. A
chemical or portable toilet shall not be used as a replacement or

substitute for a water closet or urinal where a water closet or urinal

connected to a permanent wastewater treatment system is required by

the North Carolina State Building Code, except that a chemical or

portable toilet may be used to supplement a water closet or urinal
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during periods of peak use. A chemical or portable toilet shall not be

used as an alternative to the repair of a water closet, urinal, or

wastewater treatment system. It shall be unlawful to discharge sewage
or other waste from a chemical or portable toilets toilet used for

human waste except into a wastewater system which that has been
approved by the Department. Department under rules adopted by the

Commission or by the Environmental Management Commission or at

a site that is permitted by the Department under G.S. 13QA-291.1. "

Sec. 6. This act becomes effective I July 1993.

In the General Assembly read three times and ratified this the

16thday of June, 1993.

S.B. 767 CHAPTER 174

AN ACT TO MODIFY THE AUTHORITY OF MECKLENBURG
COUNTY AND THE CITY OF CHARLOTTE TO UNDERTAKE
LOCAL DEVELOPMENT ACTIVITIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 158-7.1 reads as rewritten:

" § 158-7. 1 . Local development.

(a) Each county and city in this State is authorized to make
appropriations for the purposes of aiding and encouraging the location

of manufacturing enterprises, making industrial surveys and locating

industrial and commercial plants in or near such city or in the county;

encouraging the building of railroads or other purposes which, in the

discretion of the governing body of the city or of the county

commissioners of the county, will increase the population, taxable

property, agricultural industries and business prospects of any city or

county. These appropriations may be funded by levy of property taxes

pursuant to G.S. 153A-149 and 160A-209 and by the allocation of

other revenues whose use is not otherwise restricted by law.

(b) A county or city may undertake the following specific economic
development activities. (This listing is not intended to limit by
implication or otherwise the grant of authority set out in subsection (a)

of this section). The activities listed in this subsection (b) may be

funded by the levy of property taxes pursuant to G.S. 153A-149 and

G.S. 160A-209 and by the allocation of other revenues whose use is

not otherwise restricted by law.

(1) A county or city may acquire and develop land for an

industrial park, to be used for manufacturing, assembly,

fabrication, processing, warehousing, research and

development, office use, or similar industrial or commercial

purposes. A county may acquire land anywhere in the
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county, including inside of cities, for an industrial park,

while a city may acquire land anywhere in the county or

counties in which it is located. A county or city may
develop the land by installing utilities, drainage facilities,

street and transportation facilities, street lighting, and similar

facilities; may demolish or rehabilitate existing structures;

and may prepare the site for industrial or commercial uses.

A county or city may engage in site preparation for

industrial properties or facilities, whether the industrial

property or facility is publicly or privately owned. A county

or city may convey property located in an industrial park

pursuant to subsection (d) of this section.

(2) A county or city may acquire, assemble, and hold for resale

property that is suitable for industrial or commercial use. A
county may acquire such property anywhere in the county,

including inside of cities, while a city may acquire such

property inside the city or, if the property will be used by a

business that will provide jobs to city residents, anywhere in

the county or counties in which it is located. A county or

city may convey property acquired or assembled pursuant to

this paragraph pursuant to subsection (d) of this section.

(3) A county or city may acquire options for the acquisition of

property that is suitable for industrial or commercial use.

The county or city may assign such an option, following

such procedures, for such consideration, and subject to such

terms and conditions as the county or city deems desirable.

(4) A county or city may acquire or construct one or more

'shell buildings', which are structures of flexible design

adaptable for use by a variety of industrial or commercial

businesses. A county or city may convey or lease a shell

building or space in a shell building pursuant to subsection

(c) of this section.

(5) A county or city may construct, extend or own utility

facilities or may provide for or assist in the extension of

utility services to be furnished to an industrial facility,

whether the utility is publicly or privately owned.

(6) A county or city may extend or may provide for or assist in

the extension of water and sewer lines to industrial

properties or facilities, whether the industrial property or

facility is publicly or privately owned.

(c) Any appropriation or expenditure pursuant to subsection (b) of

this section must be approved by the county or city governing body
after a public hearing. The county or city shall publish notice of the

public hearing at least 10 days before the hearing is held. 3U*€ If the
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appropriation or expenditure is for the acquisition of an interest in real

property, the notice shall describe the interest to be acquired, the

proposed acquisition cost of such interest, the governing body's

intention to approve the acquisition, the source of funding for the

acquisition and such other information needed to reasonably describe

the acquisition. If the appropriation or expenditure is for the

improvement of privately owned property by site preparation or by the

extension of water and sewer lines to the property, the notice shall

describe the improvements to be made, the proposed cost of making

the improvements, the source of funding for the improvements, the

public benefit to be derived from making the improvements, and any

other information needed to reasonably describe the improvements and

their purpose.

(d) A county or city may lease or convey interests in real property

held or acquired pursuant to subsection (b) of this section in

accordance with the procedures of this subsection (d). A county or city

may convey or lease interests in property by private negotiation and

may subject the property to such covenants, conditions, and

restrictions as the county or city deems to be in the public interest or

necessary to carry out the purposes of this section. Any such

conveyance or lease must be approved by the county or city governing

body, after a public hearing. The county or city shall publish notice

of the public hearing at least 10 days before the hearing is held; the

notice shall describe the interest to be conveyed or leased, the value of

the interest, the proposed consideration for the conveyance or lease,

and the governing body's intention to approve the conveyance or lease.

Before such an interest may be conveyed, the county or city governing

body shall determine the fair market value of the interest, subject to

whatever covenants, conditions, and restrictions the county or city

proposes to subject it to; the consideration for the conveyance may not

be less than the value so determined.

(dl) In arriving at the amount of consideration that it receives, the

Board may take into account prospective tax revenues from

improvements to be constructed on the property, prospective sales tax

revenues to be generated in the area, as well as any other prospective

tax revenues or income coming to the county or city over the next 10

years as a result of the conveyance or lease provided the following

conditions are met:

(1) The governing board of the county or city shall determine

that the conveyance of the property will stimulate the local

economy, promote business, and result in the creation of a

substantial number of jobs in the county or city.

(2) The governing board of the county or city shall contractually

bind the purchaser of the property to construct improvements
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on the property within a specified period of time, not to

exceed 10 years, which improvements are sufficient to

generate the tax revenue taken into account in arriving at the

consideration. Upon failure to construct the improvements

specified in the contract, the purchaser shall reconvey the

property back to the county or city.

This subsection applies to the Cities of Charlotte, Concord,

Conover, Kannapolis, Mocksville, Mooresville, Mount Airy, St.

Pauls, Selma, Smithfield, Statesville, Troutman, and Winston-Salem,

and the Counties of Alleghany, Ashe, Cabarrus, Davie, Forsyth,

Franklin, Iredell, Johnston, Mecklenburg, and Rockingham.

(e) All appropriations and expenditures pursuant to subsections (b)

and (c) of this section shall be subject to the provisions of the Local

Government Budget and Fiscal Control Acts of the North Carofina

General Statutes, respectively, for cities and counties. The budget

format for each such governing body shall make such disclosures in

such detail as the Local Government Commission may by rule and

regulation direct.

(f) All appropriations and expenditures pursuant to subsections (b)

and (c) of this section shall be subject to the following limitations: No

county or city shall have an aggregate investment outstanding at any

one time which exceeds one-half of one percent (0.5%) of the

outstanding assessed property tax valuation for the governing body as

of January 1 of each year, beginning January 1, 1986.

(g) Repealed by Session Laws 1989, c. 374, s. 1."

Sec. 2. This act applies only to Mecklenburg County and the

City of Charlotte.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

17th day of June, 1993.

S.B. 876 CHAPTER 175

AN ACT TO AMEND THE REGIONAL RECIPROCAL BANKING
ACT AND TO PROVIDE FOR NATIONWIDE INTERSTATE

BANKING.

The General Assembly of North Carolina enacts:

Section 1. G.S. 53-210 reads as rewritten:

"% 53-210. Definitions.

Notwithstanding any other section of this Chapter, for the purposes

of this Article:

(1) 'Acquire' means:
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a. The merger or consolidation of one bank holding

company with another bank holding company;

b. The acquisition by a bank holding company of direct or

indirect ownership or control of voting shares of

another bank holding company or a bank, if, after such

acquisition, the bank holding company making the

acquisition will directly or indirectly own or control

more than five percent (5%) of any class of voting

shares of the other bank holding company or the bank;

c. The direct or indirect acquisition by a bank holding

company of all or substantially all of the assets of

another bank holding company or of a bank; or

d. Any other action that would result in director indirect

control by a bank holding company of another bank

holding company or a bank.

(2) 'Bank' means any 'insured bank' as such term i s defined

in Section 3(h) of the Federal Deposit Insurance Act (12

U.S.C. 1813(h)) or any institution eligible to become an

'insured bank' as such term is defined therein, which, in

either event,

•ftr Accepts deposits that the depositor has a legal right to

withdraw on demand; and

-br Engages in the business of making commercial loans.

has the meaning set forth in Section 2(c) of the Bank
Holding Company Act of 1956 as amended (12 U.S.C.

1841(c)).

(3) 'Banking office' means the principal office of a bank, any

branch of a bank, any teller's window limited service

facility of a bank or any other office at which a bank

accepts deposits: Provided, however, that 'banking office'

shall not mean:

a. Unmanned automatic teller machines, point of sale

terminals or other similar unmanned electronic banking

facilities at which deposits may be accepted;

b. Offices located outside the United States; or

c. Loan production offices, representative offices or other

offices at which deposits are not accepted.

(4) 'Bank holding company' has the meaning set forth in

Section 2(a) (1) of the Bank Holding Company Act of 1956

as amended (12 U.S.C. 1841(a)(1)).

(5) 'Commissioner' means the Commissioner of Banks of this

State.
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(6) 'Control' has the meaning set forth in Section 2(a)(2) of

the Bank Holding Company Act of 1956 as amended (12

U.S.C. 1841(a)(2)).

(7) 'Deposits' means all demand, time, and savings deposits,

without regard to the location of the depositor: Provided,

however, that 'deposits' shall not include any deposits by

banks. For purposes of this Article, determination of

deposits shall be made with reference to the most recent

available regulatory reports of condition or similar reports

made by or to state and federal regulatory authorities.

(8) 'North Carolina bank' means a bank that:

a. Is organized under the laws of this State or of the

United States; and

b. Has banking offices located only in this State.

(9) 'North Carolina bank holding company' means a bank

holding company:

a. That has its principal place of business in this State;

b. The North Carolina bank and regional bank

subsidiaries of which hold more than eighty fifty

percent (80%) (50%) of the total deposits held by all of

its bank subsidiaries, other than bank subsidiaries

controlled by it in accordance with G.S. 53-212 of this

Article; and

c. That is not controlled by a bank holding company other

than a North Carolina bank holding company.

(10) 'Principal place of business' of a bank holding company
means the state in which the total deposits held by the

banking offices of the bank holding company's bank

subsidiaries are the largest, were the largest on July 1

,

1966, or the date on which the company became a bank

holding company, whichever is later.

(11) 'Region' means the states of Alabama, Arkansas, Florida,

Georgia, Kentucky, Louisiana, Maryland, Mississippi,

North Carolina, South Carolina, Tennessee, Texas,

Virginia and West Virginia, and the District of Columbia.

(12) 'Regional bank' means a bank that:

a. Is organized under the laws of the United States or of

one of the states in the region other than North

Carolina; and

b. Has banking offices located only in states within the

region.

(13) 'Regional bank holding company' means a bank holding

company:
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a. That has its principal place of business in a state within

the region other than North Carolina;

b. The regional banic and North Carolina bank
subsidiaries of which hold more than eighty fifty

percent (80%) (50%) of the total deposits held by all of

its bank subsidiaries, other than bank subsidiaries

controlled by it in accordance with G.S 53-212 of this

Article; and

c. That is not controlled by a bank holding company other

than a regional bank holding company.

(14) 'State' means any state of the United States or the District

of Columbia.

(15) 'Subsidiary' has the meaning set forth in Section 2(d) of

the Bank Holding Company Act of 1956 as amended (12

U.S.C. 1841(d))."

Sec. 2. G.S. 53-211 reads as rewritten:

" § 53-21 1 . Acquisitions by regional banl< holding companies.

(a) A regional bank holding company that does not have a North

Carolina bank subsidiary (other than a North Carolina bank subsidiary

that was acquired either pursuant to Section 116 or Section 123 of the

Garn-St. Germain Depository Institutions Act of 1982 (12 U.S.C.

1730a(m), 1823(f)) in a transaction involving assistance by the Federal

Deposit Insurance Corporation or in the regular course of securing or

collecting a debt previously contracted in good faith, as provided in

Section 3(a) of the Bank Holding Company Act of 1956 as amended

(12 U.S.C. 1842(a)) may acquire a North Carolina bank holding

company or a North Carolina bank with the approval of the

Commissioner. The regional bank holding company shall submit to

the Commissioner an application for approval of such acquisition,

which application shall be approved only if:

(1) The Commissioner determines that the laws of the state in

which the regional bank holding company making the

acquisition has its principal place of business permit North

Carolina bank holding companies to acquire banks and bank

holding companies in that state;

(2) The Commissioner determines that the laws of the state in

which the regional bank holding company making the

acquisition has its principal place of business permit such

regional bank holding company to be acquired by the North

Carolina bank holding company or North Carolina bank

sought to be acquired. For the purposes of this subsection,

a North Carolina bank shall be treated as if it were a North

Carolina bank holding company;
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(3) The Commissioner determines either that the North Carolina

bank sought to be acquired has been in existence and

continuously operating for more than five years or that all of

the bank subsidiaries of the North Carolina bank holding

company sought to be acquired have been in existence and

continuously operating for more than five years: Provided,

that the Commissioner may approve the acquisition by a

regional bank holding company of all or substantially all of

the shares of a bank organized solely for the purpose of

facilitating the acquisition of a bank that has been in

existence and continuously operating as a bank for more

than five years: Provided further, where the Commissioner

after examination or other investigation has determined that

it is necessary to approve an interstate acquisition under this

Article in order to protect the public and to prevent the

possible failure of a bank or banking subsidiary of a bank

holding company, then in that event the period of existence

and continuous operation of the bank or banking subsidiary

may be reduced from five to three years; waived; and

(4) The Commissioner makes the acquisition subject to any

conditions, restrictions, requirements or other limitations

that would apply to the acquisition by a North Carolina bank

holding company of a bank or bank holding company in the

state where the regional bank holding company making the

acquisition has its principal place of business but that would

not apply to the acquisition of a bank or bank holding

company in such state by a bank holding company all the

bank subsidiaries of which are located in that state.

(b) A regional bank holding company that has a North Carolina

bank subsidiary (other than a North Carolina bank subsidiary that was

acquired either pursuant to Section 116 or Section 123 of the Garn-St .

Germain Depository Institutions Act of 1982 (12 U.S.C. 1730a(m),

1823 (f)) in a transaction involving assistance by the Federal Deposit

Insurance Corporation or in the regular course of securing or

collecting a debt previously contracted in good faith, as provided in

Section 3(a) of the Bank Holding Company Act of 1956 as amended

(12 U.S.C. 1842(a)) may acquire any North Carolina bank or North

Carolina bank holding company with the approval of the

Commissioner. The regional bank holding company shall submit to

the Commissioner an application for approval of such acquisition,

which application shall be approved only if the Commissioner makes

the acquisition subject to any conditions, restrictions, requirements or

other limitations that would apply to the acquisition by a North

Carolina bank holding company of a bank or bank holding company
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in the state where the regional bank holding company making the

acquisition has its principal place of business but that would not apply
to the acquisition of a bank or bank holding company in such state by
a bank holding company all the bank subsidiaries of which are located

in that state.

(c) The Commissioner shall rule on any application submitted

under this section not later than 90 days following the date of

submission of a complete application. If the Commissioner fails to

rule on the application within the requisite 90-day period, the failure

to rule shall be deemed a final decision of the Commissioner
approving the application.

(d) The Commissioner, within 30 days of receiving the complete
application for acquisition, shall publish notice of the intent of a

regional bank holding company to acquire a North Carolina bank or

North Carolina bank holding company under subsection (a) or (b) of
this section. The notice shall be published in newspapers serving m
the communities in which the principal offices of the North Carolina
bank or North Carolina bank holding company and of the regional

bank holding company are located, located and, if there are no
newspapers published in such communities, then in newspapers
having a general circulation in such communities. Notwithstanding

any other provision of this section, the application for acquisition shall

not be approved until the requirement for publication has been met.

"

Sec. 3. G.S. 53-212 reads as rewritten:

"% 53-212. Exceptions.

A North Carolina bank holding company, a North Carolina bank, a

regional bank holding company, or a regional bank may acquire or

control, and shall not cease to be a North Carolina bank holding

company, a North Carolina bank, a regional bank holding company,
or a regional bank, as the case may be, by virtue of its acquisition or

control of:

(1) A bank having banking offices in a state not within the

region, if such bank has been acquired pursuant to the

provisions of Section 116 or Section 123 of the Garn - St

Germain Depository Institutions Act of 1982 (12 U.S.C.
173Qa(m), 1823(f)); in a transaction involving assistance by
the Federal Deposit Insurance Corporation;

(2) A bank having banking offices in a state not within the

region, if such bank has been acquired in the regular course
of securing or collecting a debt previously contracted in good
faith, as provided in Section 3(a) of the Bank Holding
Company Act of 1956 as amended (12 U.S.C. 1842(a)), and
if the bank or bank holding company divests the securities or

assets acquired within two years of the date of acquisition.
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A North Carolina bank, a Nortii Carolina bank holding

company, a regional bank holding company, or a regional

bank may retain these interests for up to three additional

periods of one year each if the Commissioner determines

that the required divestiture would create undue financial

difficulties for that bank or bank holding company; or

(3) A bank or corporation organized under the laws of the

United States or of any state and operating under Section 25

or Section 25(a) of the Federal Reserve Act as amended (12

U.S.C. 601 or 611-31) or a bank or bank holding company

organized under the laws of a foreign country that is

principally engaged in business outside the United States and

that either has no banking office in the United States or has

banking offices in the United States that are engaged only in

business activities permissible for a corporation operating

under Section 25 or Section 25(a) of the Federal Reserve

Act as amended."

Sec. 4. G.S. 53-214 reads as rewritten:

"§ 53-214. Applicable laws, rules and regulations.

(a) Any North Carolina bank that is controlled by a bank holding

company that is not a North Carolina bank holding company shall be

subject to all laws of this State and all rules and regulations under

such laws that are applicable to North Carolina banks that are

controlled by North Carolina bank holding companies.

(b) Notwithstanding—the

—

provisions—of—G-rS-.

—

53 -95,—the

Commissioner The State Banking Commission may promulgate rules,

including the imposition of a reasonable application and administration

fee, to implement and effectuate the provisions of this Article."

Sec. 5. G.S. 53-215 reads as rewritten:

"
§ 53-215. Appeal of Commissioner's decision.

Any aggrieved party in a proceeding under G.S. 53-211. G.S.

53-212(2) G.S. 53-211 or G.S. 53-227.1 may, within 30 days after

final decision of the Commissioner, appeal his decision to the State

Banking Commission. The State Banking Commission, within 30

days of receipt of the notice of appeal, shall approve, disapprove or

modify the Commissioner's decision. Failure of the State Banking

Commission to act within 30 days of receipt of notice of appeal shall

constitute a final decision of the State Banking Commission approving

the decision of the Commissioner. Notwithstanding any other

provision of law, any aggrieved party to a decision of the State

Banking Commission, within 30 days after final decision of the

Commission, may appeal directly to the North Carolina Court of

Appeals for judicial review on the record. Commission shall be

entitled to an appeal pursuant to G.S. 53-92. "
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Sec. 6. The title of Article 17 of Chapter 53 of the General
Statutes reads as rewritten:

"ARTICLE 17.

"North Carolina Regional Reciprocal Interstate Banking Act."

Sec. 7. G.S. 53-209 reads as rewritten:

"^53-209. Title.

This Article shall be known and may be cited as the North Carolina

Regional Reciprocal Interstate Banking Act."

Sec. 8. G.S. 53-210 reads as rewritten:
" § 53-210. Definitions.

Notwithstanding any other section of this Chapter, for the purposes
of this Article:

(1) 'Acquire' means:

a. The merger or consolidation of one bank holding

company with another bank holding company;
b. The acquisition by a bank holding company of direct

or indirect ownership or control of voting shares of

another bank holding company or a bank, if, after

such acquisition, the bank holding company making
the acquisition will directly or indirectly own or

control more than five percent (5%) of any class of

voting shares of the other bank holding company or

the bank;

c. The direct or indirect acquisition by a bank holding

company of all or substantially all of the assets of

another bank holding company or of a bank; or

d. Any other action that would result in direct or indirect

control by a bank holding company of another bank
holding company or a bank.

(2) 'Bank' means any 'insured bank' as such term is defined

in Section 3(h) of the Federal Deposit Insurance Act (12

U.S.C . 1813(h)) or any institution eligible to become an

"insured bank" as such term is defined therein, which, in

either event,

ar Accepts deposits that the depositor has a legal right to

withdraw on demand; and
^ Engages in the business of making commercial loans.

has the meaning set forth in Section 2(c) of the Bank
Holding Company Act of 1956 as amended (12 U.S.C.
1841(c)).

(3) 'Banking office' means the principal office of a bank, any

branch of a bank, any teller's window limited service

facility of a bank or any other office at which a bank
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accepts deposits: Provided, however, that 'banking office'

shall not mean:

a. Unmanned automatic teller machines, point of sale

terminals or other similar unmanned electronic

banking facilities at which deposits may be accepted;

b. Offices located outside the United States; or

c. Loan production offices, representative offices or other

offices at which deposits are not accepted.

(4) 'Bank holding company' has the meaning set forth in

Section 2(a) (1) of the Bank Holding Company Act of

1956 as amended (12 U.S.C. 1841(a)(1)).

(5) 'Commissioner' means the Commissioner of Banks of this

State.

(6) 'Control' has the meaning set forth in Section 2(a)(2) of

the Bank Holding Company Act of 1956 as amended (12

U.S.C. 1841(a)(2)).

(7) 'Deposits' means all demand, time, and savings deposits,

without regard to the location of the depositor: Provided,

however, that "deposits" shall not include any deposits by

banks . depositor. For purposes of this Article,

determination of deposits shall be made with reference to

the most recent available regulatory reports of condition or

similar reports made by or to state and federal regulatory

authorities.

(8) 'North Carolina bank' means a bank that:

a. Is organized under the laws of this State or of the

United States; and

b. Has banking offices located only in this State.

(9) 'North Carolina bank holding company' means a bank

holding company:

a. That has its principal place of business in this State;

and

.br Xke—North—Carolina—baak—and

—

regional—ba«J4

subsidiaries of which hold more than eight}f percent

(80%) of the total deposits held by all of its bank

subsidiaries, other than bank subsidiaries controlled

by it in accordance with G.S. 53-212 of this Article;

c. That is not controlled by a bank holding company

other than a North Carolina bank holding company.

(10) 'Principal place of business' of a bank holding company
means the state in which the total deposits held by the

banking offices of the bank holding company's bank

subsidiaries are the largest

>

were the largest on July 1,
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1966, or the date on which the company became a bank
holding company, whichever is later.

4JJ^ 'Region' means the states of Alabama, Arkan sas , Florida^

Georgia,—Kentucky,—Louisiana,—Maryland,—Mississippi,

North—Carolina,—South—Carolina,—Tennessee,—Texas ,

Virginia and West Virginia, and the District of Columbia.

(11a) 'Out-of-state bank holding company' means a bank

holding company that has its principal place of business in

a state other than North Carolina.

-(4^ 'Regional bank' means a bank that:

^ Is organized under the laws of the United States or of

one of the states—in the region other than North

Carolina; and

-br Has banking offices located only in states within the

region.

44-3) 'Regional bank holding company' means a bank holding

company:

a^ That has its principal place of business in a state

within the region other than North Carolina;

fer Tit€

—

regional—bank—and

—

North—Carolina—baak

subsidiaries of which hold more than eighty percent

(80%) of the total deposits held by all of its bank

subsidiaries, other than bank subsidiaries controlled

by it in accordance with G . S 53"212 of this Article;

Gt That is not controlled by a bank holding company
other than a regional bank holding company.

(14) 'State' means any state of the United States or the District

of Columbia.

(15) 'Subsidiary' has the meaning set forth in Section 2(d) of

the Bank Holding Company Act of 1956 as amended (12

U.S.C. 1841(d))."

Sec. 9. G.S. 53-211 reads as rewritten:

"§ 53-211. Acquisitions by regional out-of-state bank holding

companies.

(a) A regional An out-of-state bank holding company that does not

have a North Carolina bank subsidiary (other than a North Carolina

bank subsidiary that was acquired either pursuant to Section 116 or

Section 123 of the Garn-St. Germain Depository Institution s Act of

1982 (12 U.S.C. 1730a(m), 1823(f)) in a transaction involving

assistance by the Federal Deposit Insurance Corporation) or In the

regular course of securing or collecting a debt previously contracted in

good faith, as provided in Section 3(a) of the Bank Holding Company
Act of 1956 as amended (12 U.S.C. 1842(a)) 1842(a)), may acquire a
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North Carolina bank holding company or a North Carolina bank with

the approval of the Commissioner. The regional out-of-state bank

holding company shall submit to the Commissioner an application for

approval of such acquisition, which application shall be approved only

if;

44^ The Commissioner determines that the laws of the state in

which the regional bank holding company making the

acqui s ition has its principal place of busine s s permit North

Carolina bank holding companies to acquire banks and bank

holding companies in that state;

42) The Commis sioner determines that the laws of the state in

which

—

the regional—bank holding company makJng the

acquisition has its principal place of business permit such

regional bank holding company to be acquired by the North

Carolina bank holding company or North Carolina bank

sought to be acquired.—For the purposes of thi s subsection,

a North Carolina bank shall be treated as if it were a North

Carolina bank holding company;

43) The Commissioner determines either that the North Carolina

bank sought to be acquired has been in existence and

continuously operating for more than five years or that all of

the bank subsidiaries of the North Carolina bank holding

company sought to be acquired have been in existence and

continuously operating for more than five years: Provided,

that the Commissioner may approve the acquisition by a

regional bank holding company of all or substantially all of

the shares of a bank organized solely for the purpose of

facilitating the acquisition of a bank that has been—m
existence and continuously operating as a bank for more

than five years: Provided further, where the Commis sioner

after examination or other investigation has determined that

it is necessary to approve an interstate acquisition under this

Article in order to protect the public and to prevent the

poss ible failure of a bank or bankJng subsidiary of a bank

holding company, then in that event the period of exi stence

and continuous operation of the bank or banking subsidiary

may be reduced from five to three years; and

44) The Commissioner makes the acquisition subject to any

conditions ,
—restrictions , requirements or other limitations

that would apply to the acquisition by a North Carolina bank

holding company of a bank or bank holding company in the

state where the regional bank holding company making the

acquisition has its principal place of busines s but that would

not apply to the acquisition of a bank or bank holding
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company in such state by a bank holding company all the

bank subsidiaries of which are located in that state.

if the Commissioner determines that the laws of the state in which the

out-of-state bank holding company making the acquisition has its

principal place of business permit North Carolina bank holding

companies to acquire banks and bank holding companies in that state.

Additionally, the Commissioner shall make the acquisition subject to

any conditions, restrictions, requirements, or other limitations that

would apply to the acquisition by a North Carolina bank holding

company of a bank or bank holding company in the state where the

out-of-state bank holding company making the acquisition has its

principal place of business but that would not apply to the acquisition

of a bank or bank holding company in such state by a bank holding

company all of the subsidiaries of which are located in that state.

(b) A regional An out-of-state bank holding company that has a

North Carolina bank subsidiary (other than a North Carolina bank

subsidiary that was acquired either pursuant to Section 116 or Section

123 of the Garn-St. Germain Depository Institutions x4ct of 1982 (12

U.S.C. 1730a(m), 1823 (f)) in a transaction involving assistance by

the Federal Deposit Insurance Corporation) or in the regular course of

securing or collecting a debt previously contracted in good faith, as

provided in Section 3(a) of the Bank Holding Company Act of 1956 as

amended (12 U.S.C. 1842(a)) 1842(a)), may acquire any North

Carolina bank or North Carolina bank holding company with the

approval of the Commissioner. The regional out-of-state bank holding

company shall submit to the Commissioner an application for approval

of such acquisition, which application shall be approved only if the

Commissioner makes the acquisition subject to any conditions,

restrictions, requirements or other limitations that would apply to the

acquisition by a North Carolina bank holding company of a bank or

bank holding company in the state where the "regional out-of-state bank
holding company making the acquisition has its principal place of

business but that would not apply to the acquisition of a bank or bank

holding company in such state by a bank holding company all the

bank subsidiaries of which are located in that state.

(c) The Commissioner shall rule on any application submitted

under this section not later than 90 days following the date of

submission of a complete application. If the Commissioner fails to

rule on the application within the requisite 90-day period, the failure

to rule shall be deemed a final decision of the Commissioner
approving the application.

(d) The Commissioner, within 30 days of receiving the complete

application for acquisition, shall publish notice of the intent of -a

regional an out-of-state bank holding company to acquire a North
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Carolina bank or North Carolina bank holding company under

subsection (a) or (b) of this section. The notice shall be published in

newspapers serving the communities in which the principal offices of

the North Carolina bank or North Carolina bank holding company and

of the regional out-of-state bank holding company are located, located

and, if there are no newspapers published in such communities, then

in newspapers having a general circulation in such communities.

Notwithstanding any other provision of this section, the application for

acquisition shall not be approved until the requirement for publication

has been met."

Sec. 10. G.S. 53-212 is repealed.

Sec. 11. G.S. 53-213 reads as rewritten:

"§55-2/5. Prohibitions.

•(a) Except as expressly permitted by this Article or by federal law,

no out-of-state bank holding company that is not either a North

Carolina bank holding company or a regional bank holding company

shall acquire a North Carolina bank holding company or a North

Carolina bank.

4b)—Except as required by federal law, a North Carolina bank

holding company or a regional bank holding company that ceases to

be a North Carolina bank holding company or a regional bank holding

company shall as soon as practicable and, in all events > within one

year after such event divest itself of control of all North Carolina bank

holding companies and all North Carolina banks: Provided, however,

that such divestiture shall not be required if the North Carolina bank

holding company or the regional bank holding company ceases to be a

North Carolina bank holding company or a regional bank holding

company, as the case may be, because of an increase in the deposits

held by bank subsidiaries not located within the region and if such

increase is not the result of the acquisition of a bank or bank holding

company ."

Sec. 12. G.S. 53-215 reads as rewritten:

" § 53-215. Appeal of Commissioner's decision.

Any aggrieved party in a proceeding under G.S. 53 -211, G.S.

53-212(2) 53-211 or G.S. 53-227.1 may, within 30 days after final

decision of the Commissioner, appeal his decision to the State Banking

Commission. The State Banking Commission, within 30 days of

receipt of the notice of appeal, shall approve, disapprove or modify the

Commissioner's decision. Failure of the State Banking Commission

to act within 30 days of receipt of notice of appeal shall constitute a

final decision of the State Banking Commission approving the decision

of the Commissioner. Notwithstanding any other provision of law,

any aggrieved party to a decision of the State Banking Commission,
within 30 days after final decision of the Commission, may appeal
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directly to the North Carolina Court of Appeals for judicial review on

the record. Commission shall be entitled to an appeal pursuant to G.S.

53-92. "

Sec. 13. G.S. 53-216 reads as rewritten:

"^53-216. Periodic reports; imerstate agreements.

The Commissioner may from time to time require reports under

oath in such scope and detail as he may reasonably determine of each

regional out-of-state bank holding company subject to this Article for

the purpose of assuring continuing compliance with the provisions of

this Article.

The Commissioner may enter into cooperative agreements with

other bank regulatory authorities for the periodic examination of any

regional out-of-state bank holding company that has a North Carolina

bank subsidiary and may accept reports of examination and other

records from such authorities in lieu of conducting its own
examinations. The Commissioner may enter into joint actions with

other bank regulatory authorities having concurrent jurisdiction over

any regional out-of-state bank holding company that has a North

Carolina bank subsidiary or may take such actions independently to

carry out its responsibilities under this Article and assure compliance

with the provisions of this Article and the applicable banking laws of

this State."

Sec. 14. G.S. 53-217 reads as rewritten:

"§53-217. Eiiforcement.

The Commissioner shall have the power to enforce the provisions of

this Article, including the divestiture requirement of G.S. 53-213(b),

Article through an action in any court of this State or any other state

or in any court of the United States, as provided in G.S. 53-94 and

G.S. 53-134, for the purpose of obtaining an appropriate remedy for

violation of any provision of this Article, including such criminal

penalties as are contemplated by G.S. 53-134."

Sec. 15. G.S. 53-218 reads as rewritten:

"§53-218. Nonseverability.

It is the purpose of this Article 17 to facilitate orderly development

within North Carolina of banking organizations that have banking

offices in more than one state within the region, state. It is not the

purpose of this Article to authorize acquisitions of North Carolina

bank holding companies or North Carolina banks by bank holding

companies that do not have their principal place of business in this

State on any basis other than as expressly provided in this Article.

Therefore, if any portion of this Article pertaining to the terms and

conditions for and limitations upon acquisition of North Carolina bank

holding companies and North Carolina banks by bank holding

companies that do not have their principal place of business in this
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State is determined to be invalid for any reason by a final

nonappealable order of any North Carolina or federal court of

competent jurisdiction, then this entire Article shall be null and void

in its entirety and shall be of no further force or effect from the

effective date of such order: Provided, however, that any transaction

that has been lawfully consummated pursuant to this Article prior to a

determination of invalidity shall be unaffected by such determination."

Sec. 16. Sections 1 through 5 of this act are effective upon

ratification. Sections 6 through 15 of this act become effective July 1,

1996.

In the General Assembly read three times and ratified this the

17th day of June, 1993.

H.B. 56 CHAPTER 176

AN ACT TO AUTHORIZE THE BOARD OF MEDICAL
EXAMINERS TO ENTER INTO PEER REVIEW AGREEMENTS
WITH THE ACADEMY OF PHYSICIAN ASSISTANTS.

Tlw General Assembly of North Carolina enacts

:

Section 1. G.S. 90-21.22 reads as rewritten:

" § 90-21.22. Peer review agreements.

(a) The Board of Medical Examiners may, under rules adopted by

the Board in compliance with Chapter 150B of the General Statutes,

enter into agreements with the North Carolina Medical Society and its

local medical society components components, and with the North

Carolina Academy of Physician Assistants for the purpose of

conducting peer review activities. Peer review activities to be covered

by such agreements shall include investigation, review, and evaluation

of records, reports, complaints, litigation and other information about

the practices and practice patterns of physicians licensed by the Board,

and of physician assistants approved by the Board, and shall include

programs for impaired physicians, physicians and impaired physician

assistants. Agreements between the Academy and the Board shall be

limited to programs for impaired physicians and physician assistants

and shall not include any other peer review activities.

(b) Peer review agreements shall include provisions for the society

and for the Academy to receive relevant information from the Board

and other sources, conduct the investigation and review in an

expeditious manner, provide assurance of confidentiality of nonpublic

information and of the review process, make reports of investigations

and evaluations to the Board, and to do other related activities for

promoting a coordinated and effective peer review process. Peer

review agreements shall include provisions assuring due process.
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(c) Each society which enters a peer review agreement with the

Board shall establish and maintain a program for impaired physicians

licensed by the Board Board. The Academy, after entering a peer
review agreement with the Board, shall either enter an agreement with
the North Carolina Medical Society for the inclusion of physician
assistants in the Society's program for impaired physicians, or shall

establish and maintain the Academy's own program for impaired
physician assistants. The purpose of the programs shall be to for the

purpose of identif^dng, reviewing^ and evaluating identify, review, and
evaluate the ability of those physicians and physician assistants to

function as physicians in their professional capacity and to provide
programs for treatment and rehabilitation. The Board may provide

funds for the administration of impaired physician and impaired
physician assistant programs and shall adopt rules with provisions for

definitions of impairment; guidelines for program elements;
procedures for receipt and use of information of suspected
impairment; procedures for intervention and referral; monitoring
treatment, rehabilitation, post-treatment support and performance;
reports of individual cases to the Board; periodic reporting of statistical

information; assurance of confidentiality of nonpublic information and
of the review process.

(d) Upon investigation and review of a physician licensed by the

Board, or a physician assistant approved by the Board, or upon receipt

of a complaint or other information, a society which enters a peer
review agreement with the Board Board, or the Academy if it has a

peer review agreement with the Board, as appropriate, shall report

immediately to the Board detailed information about any physician or
physician assistant licensed or approved by the Board if:

(1) The physician or physician assistant constitutes an imminent
danger to the public or to himself;

. (2) The physician or physician assistant refuses to cooperate
with the program, refuses to submit to treatment, or is still

impaired after treatment and exhibits professional

incompetence; or

(3) It reasonably appears that there are other grounds for

disciplinary action.

(e) Any confidential patient information and other nonpublic
information acquired, created, or used in good faith by the Academy
or a society pursuant to this section shall remain confidential and shall

not be subject to discovery or subpoena in a civil case. No person
participating in good faith in the peer review or impaired physician or
impaired physician assistant programs of this section shall be required
in a civil case to disclose any information acquired or opinions.
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recommendations, or evaluations acquired or developed solely in the

course of participating in any agreements pursuant to this section.

(f) Peer review activities conducted in good faith pursuant to any

agreement under this section shall not be grounds for civil action

under the laws of this State and are deemed to be State directed and

sanctioned and shall constitute State action for the purposes of

application of antitrust laws."

Sec. 2. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

17th day of June, 1993.

H.B. 380 CHAPTER 177

AN ACT TO AUTHORIZE THE BOARD OF ADJUSTMENT OF
THE CITY OF NEW BERN TO MAKE DECISIONS
CONCERNING THE ISSUANCE OF SPECIAL USE PERMITS
UNDER THE CITY'S UNIFIED DEVELOPMENT ORDINANCE
BY A CONCURRING THREE-FIFTHS MAJORITY VOTE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 160A-388(e) reads as rewritten:

"(e) The concurring vote of four-fifths of the members of the

board shall be necessary to reverse any order, requirement, decision,

or determination of any administrative official charged with the

enforcement of an ordinance adopted pursuant to this Part, or to

decide in favor of the applicant any matter upon which it is required to

pass under any ordinance, or to grant a variance from the provisions

of the ordinance. Provided, however, any decision concerning the

issuance of a special use permit shall be made by the concurring vote

of three-fifths of the members of the Board of Adjustment. Every

decision of the board shall be subject to review by the superior court

by proceedings in the nature of certiorari. Any petition for review by

the superior court shall be filed with the clerk of superior court within

30 days after the decision of the board is filed in such office as the

ordinance specifies, or after a written copy thereof is delivered to

every aggrieved party who has filed a written request for such copy

with the secretary or chairman of the board at the time of its hearing

of the case, whichever is later. The decision of the board may be

delivered to the aggrieved party either by personal service or by

registered mail or certified mail return receipt requested."

Sec. 2. This act applies to the City of New Bern only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

17th day of June, 1993.
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H.B. 396 CHAPTER 178

AN ACT TO CLARIFY THE AUTHORITY OF REGISTERS OF
DEEDS TO ADOPT LOCAL INDEXING RULES AND TO
DELAY THE EFFECTIVE DATE OF THE LAW REQUIRING
REGISTERS OF DEEDS TO COMPLY WITH MINIMUM
INDEXING STANDARDS FOR LAND RECORDS
MANAGEMENT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 161 -22(a) reads as rewritten:

"(a) The register of deeds shall provide and keep in her or his

office full and complete alphabetical indexes of the names of the

parties to all liens, grants, deeds, mortgages, bonds, and other

instruments required or authorized to be registered, and registered.

Subject to any indexing rules adopted pursuant to subsection (g) of

this section, such indexes shall state in full the names of all parties,

whether grantors, grantees, vendors, vendees, obligors, or obligees.

Reference shall be made, opposite each name, to the book and page or

other location where the instrument is registered. All instruments

shall be indexed on either the temporary or permanent index within 24
hours of registration. The register of deeds shall not be required to

index an instrument that is part of a document containing multiple

instruments, as defined in G.S. 161-10(a)(l), unless the title of that

instrument is shown on the first page of the document and the

additional registration fee is paid as required by G.S. 161 -10(a)(1)."

Sec. 2. G.S. 161 -22(g) reads as rewritten:

"(g) The register of deeds may adopt rules establishing indexing

procedures and the format of the indexes. Such The rules shall be in

conformity with the requirements of this section and of other

applicable statutes and statutes. The rules may address such subjects,

by way of example and not limitation, as the indexing of business

firms, the indexing of names containing numerals , and the indexing of

government—agencies , abbreviations of names, the treatment of

symbols, the deletion of spaces, the treatment of such punctuation in

the names of parties as commas, periods, hyphens, and dashes, the

indexing of names that contain numerals, and the placement of the

word 'The' when it is the first word in the name of a party. Such
The rules shall be posted in at least two prominent places in the

register of deeds' office and shall also be placed near the index books
or in user manuals in offices using automated indexing systems.

From and after the effective date of such rules, a registered instrument

shall be deemed properly registered only when it has been indexed

according to the rules."
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Sec. 3. Section 3 of Chapter 697 of the 1991 Session Laws
reads as rewritten:

"Sec. 3. Section 2 of this act becomes effective July 1, 1993.

January 1, 1995. The remainder of this act is effective upon

ratification."

Sec. 4. Effective January 1, 1995, G.S. 161-22(a), as amended

by Section 1 of this act, reads as rewritten:

"(a) The register of deeds shall provide and keep in her or his

office full and complete alphabetical indexes of the names of the

parties to all liens, grants, deeds, mortgages, bonds, and other

instruments required or authorized to be registered. Subject to any

indexing rules adopted pursuant to subsection (g) of thi s section,

registered, and such indexes shall state in full the names of ail parties,

whether grantors, grantees, vendors, vendees, obligors, or obligees.

The full names of parties shall be entered in the indexes in accordance

with the minimum indexing standards adopted pursuant to G.S. 147-

54.3(b) and (bl). Reference shall be made, opposite each name, to the

book and page or other location where the instrument is registered.

All instruments shall be indexed on either the temporary or permanent

index within 24 hours of registration. The register of deeds shall not

be required to index an instrument that is part of a document
containing multiple instruments, as defined in G.S. 161 -10(a)(1),

unless the title of that instrument is shown on the first page of the

document and the additional registration fee is paid as required by

G.S. 161-10(a)(l)."

Sec. 5. Effective January 1, 1995, G.S. 161 -22(g), as amended
by Section 2 of this act, reads as rewritten:

"(g) The register of deeds may adopt rules establishing indexing

procedures and the format of the indexes. The rules shall be in

conformity with the requirements of this section and of other

applicable statutes. The rules may address such subjects, by way of

example and not limitation, as the abbreviations of names, the

treatment of symbols, the deletion of spaces, the treatment of such

punctuation in the names of parties as commas, period s , hyphens, and

dashes,—the

—

indexing—of names—that

—

contain—numerals,—and—the

placement of the word "The" when it is the first word in the name of

a party, indexing of business firms, the indexing of names containing

numerals, and the indexing of government agencies. The rules shall

be posted in at least two prominent places in the register of deeds'

office and shall also be placed near the index books or in user

manuals in offices using automated indexing systems. From and after

the effective date of such rules, a registered instrument shall be

deemed properly registered only when it has been indexed according

to the rules."
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Sec. 6. Index entries made pursuant to G.S. 161-22 prior to

the effective date of Sections 1 and 2 of this act that omitted symbols,

spaces, commas, hyphens, periods, dashes, or similar punctuation, or

that omitted the word "The" when it was the first word in the name of

the party, or that placed the word "The" at the end of the index entry

rather than at the beginning when it was the first word in the name of

a party, are hereby declared sufficient and valid.

Sec. 7. Sections 1, 2, 3, and 6 of this act are effective upon
ratification. Sections 4 and 5 of this act become effective January 1,

1995.

In the General Assembly read three times and ratified this the

17th day of June, 1993.

H.B. 400 CHAPTER 179

AN ACT TO MAKE THE CALCULATION FOR SCHOOLS OF
FUND BALANCE AVAILABLE FOR APPROPRIATION THE
SAME AS THE CALCULATION FOR OTHER LOCAL
GOVERNMENTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-425(a) reads as rewritten:

"(a; Each local school administrative unit shall operate under an
annual balanced budget resolution adopted and administered in

accordance with this Article. A budget resolution is balanced when
the sum of estimated net revenues and appropriated fund balances is

equal to appropriations. Appropriated fund balance in any fund shall

not exceed the sum of cash and investments minus the sum of

liabilities, encumbrances, and deferred revenues, revenues arising

from cash receipts, as those figures stand at the close of the fiscal year

next preceding the budget year. The budget resolution shall cover one
fiscal year."

Sec. 2. This act becomes effective June 30, 1993, and applies

to budget resolutions adopted for fiscal years beginning with the 1993-

94 fiscal year.

In the General Assembly read three times and ratified this the

17th day of June, 1993.

H.B. 471 CHAPTER 180

AN ACT TO MAKE TECHNICAL CHANGES IN THE LAW
REGARDING VOCATIONAL EDUCATION.

The General Assembly of North Carolina enacts:
'
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Section 1. G.S. 115C-81(al) reads as rewritten:

"(al) Tiie Basic Education Program shall describe the education

program to be offered to every child in the public schools. It shall

provide every student in the State equal access to a Basic Education

Program. Instruction shall be offered in the areas of arts,

communication skills, physical education and personal health and

safety, mathematics, media and computer skills, science, second

languages, social studies, and vocational and technical education.

Instruction in vocational and technical education under the Basic

Education Program shall be based on factors including:

(1) The integration of academic and vocational and technical

education;

(2) A sequential course of study leading to both academic and

occupational competencies;

(3) Increased student work skill attainment and job placement;

(4) Increased linkages, where geographically feasible, between

public schools and community colleges, so the public

schools can emphasize academic preparation and the

community colleges can emphasize specific job training; and

(5) Instruction and experience, to the extent practicable, in all

aspects of the industry the students are prepared to enter."

Sec. 2. G.S. 115C-81.1 reads as rewritten:

"§ J15C-8I.}. Basic Education Program Funds not to supplant Local

funds for schools.

(^ It is the intent of the General Assembly that budget funds

appropriated by the General Assembly for vocational and technical

education programs and clerical personnel to implement the Basic

Education Program be used to supplement and not supplant existing

State and local funding for the public schools. Therefore, to the extent

that local school administrative units receive additional State funds for

vocational and technical education programs and clerical personnel

positions that were previously funded in whole or in part with nonstate

funds, the local governments shall continue to spend for public school

operating or capital purposes in the local school administrative units

the amount of money they would have spent to provide the vocational

and technical education programs and the school clerical personnel

previously funded with nonstate funds.

Priority shall be given to funding capital needs, particularly those

resulting from implementation of the Basic Education Program."
Sec. 3. Article 10 of Chapter 115C of the General Statutes

reads as rewritten:

"ARTICLE 10.

"Vocational and Technical Education.

"Part 1. Vocational and Technical Education Programs.
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"§ 115C-151. Statement ofpurpose.

It is tlie intent of the General Assembly that vocational and technical
education be an integral part of the educational process. The State
Board of Education is authorized and directed to shall administer
through local boards of education a comprehensive program of
vocational and technical education which that shall be available to ail

students who desire it in the public secondary schools and middle
schools of this State. The purposes of vocational and technical

education in North Carolina public secondary schools shall be:

(1) Vocational Occupational Skill Development. -- To prepare
individuals for paid or unpaid employment in recognized
occupations, new occupations, and emerging occupations.

(2) Preparation for Advanced Education. -- To prepare
individuals for participation in advanced or highly skilled

vocational and technical education.

(3) Pre-Vocational; Career Development; Introductory. -- To
assist individuals in the making of informed and meaningful
occupational choices.

It is also legislative intent to authorize the State Board of Education
to support appropriate vocational and technical education instruction

and related services for individuals who have other specialized special

vocational and technical education needs which can be fulfilled

through a comprehensive vocational and technical education program
as designated by State Board of Education policy or federal vocational
and technical education legislation.

"§ 115C-152. Definitions.

The State Board of Education is authorized and directed to shall

provide appropriate definitions to vocational and technical education
programs, services, and activities in grades 6-12 not otherwise
included in this Part. As used in this Part, unless the context requires
otherwise:

0) 'Career development; introductory' means an instructional

program, service, or activity designed to familiarize

individuals with the broad range of occupations for which
special skills are required and the requisites for careers in

such occupations.

4i) 12) 'Comprehensive vocational and technical education'

means instructional programs, services, or activities directly

related to preparation for and placement in employment, for

advanced technical education

^

preparation, or for the

making of informed and meaningful educational and
occupational choices.

(3) 'Occupational skill development' means a program, service,

or activity designed to prepare individuals for paid or
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unpaid employment as semiskilled or skilled workers,

technicians, or professional-support personnel in

recognized occupations and in new and emerging
occupations including occupations or a trade, technical,

business, health, office, homemaking, homemaking-related,

agricultural, marketing, and other nature. Instruction is

designed to fit individuals for initial employment in a

specific occupation or a cluster of closely related

occupations in an occupational field. This instruction

includes education in technology, manipulative skills,

theory, auxiliary information, application of academic
skills, and other associated knowledges.

•(2) (^ 'Preparation for advanced education' means a program,
service, or activity designed to prepare individuals for

participation in advanced or highly skilled post-secondary

and technical education programs leading to employment in

specific occupations or a cluster of closely related

occupations and for participation in vocational and technical

education teacher education programs.

Q^ Tre-vocational;—introductory'—means—an

—

instructional

program,—service.—of

—

activity—designed—t©

—

familiarize

individuals with the broad range of occupations for which
special skills are required and the requisites for careers in

such occupations.

•(4) 'Vocational skill development' means a program,—service,

or activity designed to prepare individual s

—

for paid or

unpaid—employment—as

—

semi'Skilled—©f

—

skilled—workers ,

technicians, ©f profess ionaUsupport personnel ifl

recognized—occupations—attd

—

m—new—awd

—

emerging
occupation s including occupations or a trade, technical,

business, health, office, homemaking, homemaking related,

agricultural, distributive, and other nature. In struction is

designed to fit individuals for initial employment in a

specific—occupation—of—a

—

cluster—of

—

closely—related

occupations in an occupational field.—Such instruction

includes education in manipulative skills, theory, auxiliary

information, and other associated knowledges.
"§ 115C-153. Administration of vocational and technical education.

The State Board of Education shall be the sole State agency for the

State administration of vocational and technical education at all levels,

shall be designated as the State Board of Vocational and Technical
Education, and shall have all necessary authority to cooperate with any
and all federal agencies in the administration of national acts assisting

vocational and technical education, to administer any legislation
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pursuant thereto enacted by the General Assembly of North Carolina,

and to cooperate with local boards of education in providing vocational

and technical education programs, services, and activities for youth

and adults residing in the areas under their jurisdiction.

"^115C-154. Duties of the State Board of Education.

In carrying out its duties, the State Board of Education shall 4iave

full authority to develop and implement ««€h any policies, rules,

regulations, and procedures as necessary to ensure vocational and

technical education programs of high quality. The State Board of

Education shall prepare a Master Plan for Vocational and Technical

Education. Such The plan, to be updated periodically, shall ensure

minimally that:

(1) Articulation will shall occur with institutions, agencies,

councils, and other organizations having responsibilities for

manpower development, work force preparedness.

(2) Business, industrial, agricuhural, and lay representatives

representatives, including parents of students enrolled in

Vocational and Technical Education courses, organized as

advisory committees have been utilized in the development

of decisions affecting vocational and technical education

programs and services.

(3) Public hearings are conducted annually to afford the public

an opportunity to express their views concerning the State

Board's plan and to suggest changes in the plan.

(4) The plan describes the State's policy for vocational and

technical education and the system utilized for the delivery

of vocational and technical education programs, services,

and activities. The policy shall include priorities of

curriculum, integration of vocational and academic

education, technical preparation, and youth apprenticeships.

(5) A professionally and occupationally qualified staff is

employed and organized in a manner to assure efficient and

effective State leadership for vocational and technical

education. Provisions Avill shall be made for such functions

as: planning, administration, supervision, personnel

development, curriculum development, vocational student

organization and coordination research and evaluation, and
such others as the State Board may direct.

(6) An appropriate supply of qualified personnel is trained for

program expansion and replacements through cooperative

arrangements with institutions of higher education and

other institutions or agencies, including where necessary

financial support of programs and curriculums designed for
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the preparation of vocational administrators, supervisors,

coordinators, instructors, and support personnel.

(7) Minimum standards shall be prescribed for personnel

employed at the State and local levels.

(8) Local boards of education submit to the State Board of

Education a local plan for vocational and technical

education which that has been prepared in accordance with

the procedures set forth in the Master Plan for Vocational

and Technical Education.

(9) Appropriate minimum standards for vocational and

technical education programs, services, and activities shall

be established, promulgated, supervised, monitored, and

maintained. -Swch These standards shall specify ^ueh

characteristics such as program objectives, -skiil

competencies, course sequence, program duration, class

size, supervised on-the-job experiences, vocational student

organization, school-to-work transition programs,

qualifications of instructors, and all other standards

necessary to ensure that all programs conducted by local

school administrative units shall be of high quality, relevant

to student needs, and coordinated with employment

opportunities.

(10) A system of continuing qualitative and quantitative

evaluation of all vocational and technical education

programs, services, and activities supported under the

provisions of this Part shall be established, maintained, and

utilized periodically. One component of ««Gh the system

shall be follow-up studies of employees and former students

of vocational and technical education programs who have

been out of school for one year, and for five years to

ascertain the effectiveness of instruction, services, and

activities.

"§ 11 5C- 154.1. Approval of local vocational and technical education

plcuis or applications.

The State Board of Education may shall not approve any local

vocational and technical education plans or applications unless:

(1) The programs are in accordance with the purposes of G.S.

115C-151;

(2) The vocational programs and courses are not duplicated

within a local school administrative unit, unless the unit

has data to justify the duplication or the unit has a plan to

redirect the duplicative programs within three years;
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(3) For all current job skill programs, there is a documented
need, based on labor market data or follow-up data, or

there is a plan to redirect the program within two years;

(4) New vocational programs show documented need based on
student demand, or for new job skill programs, based on
student and labor market demand; and

(5) All programs are responsive to technological advances,

changing characteristics of the work force, and the

academic, technical, and attitudinal development of

students.

Local programs using the cooperative vocational and technical

education method shall be approved subject to students enrolled being

placed in employment commensurate with the respective program
criteria.

As used in this section, "labor market data" mean s data provided in

the State Plan for Vocational Education, data provided through a local

survey, or both.

"§ 11 5C-154.2. Vocational and technical education equipment

standards.

The State Board of Education shall develop equipment standards for

each vocational and technical education program level and shall assist

local school administrative units in determining the adequacy of

equipment for each vocational and technical education program
available in each local school administrative unit.

The State Board shall also develop a plan to assure that minimum
equipment standards for each program are met to the extent that State,

local, and federal funds are available for that purpose. The State

Board shall consider all reasonable and prudent means to meet these

minimum equipment standards and to ensure a balanced vocational

and technical education program for students in the public schools.
" § 1150-155. Acceptance of benefits offederal vocational acts.

The State of North Carolina, through the State Board of Education,

shall be empowered to may accept all the provisions and benefits of

acts passed by the Congress of the United States providing federal

funds for vocational and technical education programs: Provided,

however, that the State Board of Education is not authorized to shall

not accept *u€h those funds upon any condition that the public schools

of this State shall be operated contrary to any provision of the

Constitution or statutes of this State.

" § / 15C-156. State fuiids for vocational and technical education.

It is the intent of the General Assembly of North Carolina to

appropriate funds for each fiscal year to support the purposes of

vocational and technical education as set forth in G.S. 115C-151.
From funds appropriated, the State Board of Education shall establish
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a sum of money for State administration of vocational and technical

education and shall allocate the remaining sum on an equitable basis

to local school administrative units, except that a contingency fund is

established to correct excess deviations which that may occur during

the regular school year. In the administration of State funds, the State

Board of Education shall adopt such policies and procedures as

necessary to ensure that the funds appropriated are used for the

purpose stated in this Part and consistent with the policy set forth in

the Master Plan for Vocational Education.

"§ II5C-156 , }, Smia funds for vocational education -- Distribution

formula; allotment for disadvantaged and handicapped students ,

To ensure a more balanced distribution of State and federal funds

allocated for disadvantaged and handicapped students
t
the State Board

of Education s hall distribute to each of the local school administrative

units the State vocational education funds that are required to match

federal funds for the disadvantaged and for the handicapped, based on

the following formula:

Factor Point Valu^
41-) Concentration of Low Income Families 18 -32

-(2) Relative Financial Abilities 18-32

43) Economically Depressed Areas 5-20

ar Designated Area Reimbursement Rate (0 -6)

-br General Unemployment (5 - 1 4)

44) Average Daily Membership (ADM) 4- 16

Range of Points45-1QO

Once the local school administrative units'—total allotments are

calculated, the State Board of Education shall combine each local

school administrative unit's State and federal allotments into single

allotments, one for the disadvantaged and one for the handicapped.

The combined allotment for the disadvantaged shall require a local

match based on the local school administrative unit's abilit>^ to pay,

ranging from twenty-eight percent (28%) to thirty-tsvo (32%), as i s

presently the case. The combined allotment for the handicapped shall

be distributed with no local matching requirements.

"§ 1 15C-157. Responsibility of local boards of education.

Each local school administrative unit, shall provide free appropriate

vocational and technical education instruction, activities, and services

in accordance with the provisions of this Part for all youth who elect

such the instruction and shall have responsibility for administering

•SttGh the instruction, activities, and services in accordance with federal

and State law and State Board of Education policies.

"§ 115C-158. Federal funds division.

The division between secondary and post-secondary educational

systems and institutions of federal funds for which the State Board of
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Vocational and Technical Education has responsibility shall, within

discretionary limits established by law, require the concurrence of the

State Board of Education and the State Board of Community Colleges

on and after January 1, 1981. The portion of the approved State Plan

for post-secondary vocational and technical education required by G.S.
115C-154 shall be as approved by the State Board of Community
Colleges.

"Part 2. Vocational Education Production Work Activities.

"§ 115C-I59. Statement of purpose.

It is the intent of the General Assembly that practical work
experiences within the school and outside the school, which are

valuable to students and which are under the supervision of a teacher,

should be encouraged as a part of vocational and technical education

instruction in the public secondary schools and middle schools when
SMGh those experiences shall be are organized and maintained to the

best advantage of the vocational education programs. Such Those
activities are a part of the instructional activities in the vocational

education programs and are not to be construed as engaging in

business. Such Those services, products, and properties generated

through these instructional activities are exempt from the requirements

of G.S. 115C-518; the local board shall adopt rules for the disposition

of these services, products, and properties. Local boards of education

are authorized to may use available financial resources to support such
that instruction.

"§ use- 1 60. Definitions.

The State Board of Education is authorized and directed to shall

provide appropriate definitions necessary to this part of vocational and
technical education instruction not otherwise included in this Part. As
used in this Part, unless the context requires otherwise:

(1) The term 'building trades training' means the development

of vocational skills through the construction of dwellings or

other buildings and related activities by students in

vocational and technical education programs.

(2) The term 'production work' means production activities and
services performed by vocational and technical education

classes under contract with a second party for remuneration.
" § / / 5C- 161 . Duties of the State Board of Education

.

The State Board of Education is authorized and directed to establish,

maintain, and implement such policies, rules, regulations, and

procedures not in conflict with State law or other State Board policies

as necessary to assist local boards of education in the conduct of

production work experiences performed in connection with approved

State Board of Education vocational and technical education programs.
" § 1 15C-162. Use ofproceeds derived from production work.
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Unless elsewhere authorized in these statutes, local boards of

education -ace

—

authorized—afi^

—

directed—t© shall deposit to the

appropriate school account, no later than the end of the next business

day after receipt of funds, all proceeds derived from the sale of

products or services from production work experiences. Such These

proceeds shall be established as a revolving fund to be used solely in

operating and improving vocational and technical education programs.
"§ 1I5C-163. Acquisition of land for agricultural education

instructional programs.

Local boards of education are authorized and empowered to may
acquire by gift, purchase, or lease for not less than the useful life of

any project to be conducted upon the premises, a parcel of land

suitable for a land laboratory to provide students with practical

instruction in soil science, plant science, horticulture, forestry, animal

husbandry, and other subjects related to the agriculture curriculum.

Each deed, lease, or other agreement for -stteh land shall be made to

the respective local board of education in which the school offering

instruction in agriculture is located; and title to such land shall be
examined and approved by the school attorney.

Any land laboratory thus acquired shall be assigned to the

agricultural education program of the school, to be managed with the

advice of an agricultural education advisory committee.

The products of the land laboratory not needed for public school

purposes may be sold to the public: Provided, however, that all

proceeds from the sale of products shall be deposited in the

appropriate school account no later than the end of the next business

day after receipt of funds. Such The proceeds shall be established as

a revolving fund to be used solely in operating and improving

vocational and technical education programs.
"§ 1I5C-I64. Building trades training.

In the establishment and implementation of production work
experience policies, the State Board of Education shall be guided as

follows:

(1) Local boards of education ^ki;e—authorized—to may use

supplementary tax funds or other local funds available for

the support of vocational and technical education to purchase
and develop suitable building sites on which dwellings or

other buildings are to be constructed by vocational and
technical education trade classes of each public school

operated by local boards of education. Local boards of

education are authorized to may use -stjch these funds for

each school to pay the fees necessary in securing and
recording deeds to these properties for each public school

operated by local boards of education and to purchase all

321



CHAPTER 180 Session Laws - 1993

materials needed to complete the construction of buildings by
vocational and technical education trade classes and for

development of site and property by other vocational and

technical education classes. Local boards of education -aee

further authorized to expend such funds in acquiring may
use these funds to acquire skilled services, including

electrical, plumbing, heating, sewer, water, transportation,

grading, and landscaping needed in the construction and

completion of buildings which buildings, that cannot be

supplied by the students in vocational and technical

education trade classes.

(2) Local boards of education -a^e

—

authorized, may, in

conjunction with or in lieu of subdivision (1) of this section,

above,—to contract with recognized building trades

educational foundations or associations in the purchase of

land for the construction and development of buildings:

Provided however, that all contracts are in shall be in

accordance with the requirements set forth by the State

Board of Education.

"

Sec. 4. G.S. 115C-302(a)(2) reads as rewritten:

"(2) Occupational Vocational and Technical Education

Teachers. ~ State-allotted months of employment to local

boards of education as provided by the State Board of

Education shall be used for the employment of teachers of

occupational vocational and technical education for a term

of employment as determined by the local boards of

education. Salary payments to these occupational

vocational and technical education teachers shall be made
monthly at the end of each calendar month of service:

Provided, that local boards shall not reduce the term of

employment for any vocational agriculture teacher

personnel position that was 12 calendar months for the

1982-83 school year for any school year thereafter:

Provided further, that teachers employed for a term of 10

calendar months in year-round schools shall be paid in 12

equal installments: Provided further, that any individual

teacher employed for a term of 10 calendar months who is

not employed in a year-round school may be paid in 12

monthly installments if the teacher so requests on or before

the first day of the school year. Such request shall be filed

in the administrative unit which employs the teacher. The
payment of the annual salary in 12 installments instead of

10 shall not increase or decrease said annual salary nor in

any other way alter the contract made between the teacher
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and the said administrative unit. Included within their term

of employment shall be the same rate of annual vacation

leave and legal holidays provided under the same conditions

as set out in subdivision (1) above, but in no event shall

the total workdays for a 10-month employee exceed 200

days in a 10-month schedule and the workweek shall

constitute five days for all occupational vocational and

technical teachers regardless of the employment period.

Occupational Vocational and technical education

teachers who are employed for 11 or 12 months may, with

prior approval of the principal, work on annual leave days

designated in the school calendar and take those annual

leave days during the 11th or 12th month of employment.

No deductions shall be made from salaries of teachers

of vocational agriculture and home economics whose

salaries are paid in part from State and federal vocational

funds while in attendance upon community, county and

State meetings called for the specific purpose of promoting

the agricultural interests of North Carolina, when such

attendance is approved by the superintendent of the

administrative unit and the State Director of Vocational and

Technical Education."

Sec. 5. G.S. 131D-10.2(11) reads as rewritten:

"(11) 'Primarily Educational Institution' means any institution

which operates one or more scholastic or vocational and

technical education programs that can be offered in

satisfaction of compulsory school attendance laws, in

which the primary purpose of the housing and care of

children is to meet their educational needs, provided such

institution has complied with Article 39 of Chapter 115C

of the General Statutes."

Sec. 6. G.S. 134A-8(5) reads as rewritten:

"(5) To provide a quality educational program in each training

school, including vocational and technical education which

is realistic in relation to available jobs, and to administer

this educational system;".

Sec. 7. G.S. 137-35(1) reads as rewritten:

"(1) As applications for loans are made, the Director of

Schooihouse Planning Auxiliary Services and the Director

of Vocational and Technical Education, State Department of

Public Instruction, will select and recommend rural

communities in which vocational agricultural and home
economics buildings should be constructed or equipped."

Sec. 8. G.S. 148-22.1 reads as rewritten:
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" § 148-22. 1 . Educational facililies and programs for selected inmates.

(a) The State Department of Correction is authorized to take

advantage of aid available from any source in establishing facilities and
developing programs to provide inmates of the State prison system with

such academic and vocational and technical education as seems most
likely to facilitate the rehabilitation of these inmates and their return to

free society with attitudes, knowledge, and skills that will improve
their prospects of becoming law-abiding and self-supporting citizens.

The State Department of Public Instruction is authorized to cooperate

with the State Department of Correction in planning academic and
vocational and technical education of prison system inmates, but the

State Department of Public Instruction is not authorized to expend any
funds in this connection.

(b) In expending funds that may be made available for facilities and
programs to provide inmates of the State prison system with academic
and vocational and technical education, the State Department of

Correction shall give priority to meeting the needs of inmates who are

less than 21 years of age when received in the prison system with a

sentence or sentences under which they will be held for not less than

six months nor more than five years before becoming eligible to be

considered for a parole or unconditional release. These inmates shall

be given appropriate tests to determine their educational needs and

aptitudes. When the necessary arrangements can be made, they shall

receive such instruction as may be deemed practical and advisable for

them."

Sec. 9. This act becomes effective December 1 , 1993.

In the General Assembly read three times and ratified this the

17th day of June, 1993.

H.B. 700 CHAPTER 181

AN ACT TO LIMIT THE HEIGHT OF STRUCTURES WITHIN
THE PART OF THE TOWN OF SUNSET BEACH THAT IS ON
THE ISLAND.

The General Assembly of North Carolina enacts:

Section 1. Section 3 of Chapter 1019 of the 1987 Session

Laws, as amended by Section 3 of Chapter 456 and Section 6.1 of

Chapter 593, Session Laws of 1989. reads as rewritten:

"Sec. 3. This act applies to the Towns of Holden Beach and Long
Beach, Long Beach, and Sunset Beach only, but as to the Town of

Holden Beach, Section 1 of this act applies only to areas within the

corporate limits of the Town as of June 26, 1989. 1989, and as to
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Sunset Beach, Section 1 of this act applies only to areas on the

island.
"

Sec. 2. (a) Section 1 of Chapter 1019, Session Laws of 1987,

as amended by Chapter 456, Session Laws of 1989, reads as

rewritten

:

"Section 1. Except as provided in Section 2 of this act or an

ordinance adopted by the town council and approved in a referendum

as provided by Section 2.1 of this act, no building erected within the

corporate limits of any town, as defined in G.S. 160A-1, after the

effective date of this act may have a height in excess of 35 feet above

ground—level, feet, as height is defined in the town code of

ordinances.
"

(b) This section applies only to the Town of Sunset Beach.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

17th day of June, 1993.

S.B. 470 CHAPTER 182

AN ACT TO EXEMPT JOINT MUNICIPAL POWER AGENCIES
FROM THE STATE BIDDING LAWS IN THE
CONSTRUCTION OF ELECTRIC GENERATION AND
TRANSMISSION PROJECTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 159B-11(10) reads as rewritten:

"(10) To study, plan, finance, construct, reconstruct, acquire,

improve, enlarge, extend, better, own, operate and
maintain one or more projects, either individually or

jointly with one or more municipalities in this State or any
state contiguous to this State owning electric distribution

facilities or with any political subdivisions, agencies or

instrumentalities of any state contiguous to this State or

with other joint agencies created pursuant to this Chapter,

and to pay all or any part of the costs thereof from the

proceeds of bonds of the joint agency or from any other

funds made available to the joint agency; no provisions of

law with respect to the acquisition, construction, or

operation of property by other public bodies shall be
applicable to any project as defined in this Chapter and as

authorized by this subdivision unless the General
Assembly shall specifically so state; ".
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Sec. 2. This act is effective upon ratification, and applies to all

contracts entered into prior to or after the effective date of this act for

the purposes enumerated in G.S. 159B-11(10).

In the General Assembly read three times and ratified this the

21stday of June, 1993.

SB. 563 CHAPTER 183

AN ACT TO EXTEND THE EXPIRATION DATE FOR PRIVATE
CONTRACT PARTICIPATION BY THE DEPARTMENT OF
TRANSPORTATION.

The General Assembly of North Carolina enacts:

Section 1. Section 2 of Chapter 860 of the 1987 Session Laws
as amended by Section 1 of Chapter 749 of the 1989 Session Laws
and as further amended by Section 1 of Chapter 272 of the 1991

Session Laws reads as rewritten:

"Sec. 2. This act is effective upon ratification, and shall expire

June 30, 1993. June 30, 1995.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

21st day of June, 1993.

SB. 918 CHAPTER 184

AN ACT TO CLARIFY THE NORTH CAROLINA TRAILS
SYSTEM ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 113A 84(b) reads as rewritten:

"(b) The purpose of this Article is to provide the means for

attaining these objectives by instituting a State system of scenic and
recreation trails, coordinated with and complemented by existing and
future local trail segments or systems, and by prescribing the methods
by which, and standards according to which, components may be
added to the system. State trails system.

"

Sec. 2. G.S. 113A-85 reads as rewritten:

"§ II3A-85. Defitiitions.

Except as otherwise required by context, the following terms when
used in this Article shall be construed respectively to mean:

(1) 'Department' means the North Carolina Department of

Environment, Health, and Natural Resources.

(2) 'Political subdivision' means any county, any incorporated

city or town, or other political subdivision.
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(3) 'Scenic easement' means a perpetual easement in land which

a. Is held for the benefit of the people of North Carolina,

b. Is specifically enforceable by its holder or beneficiary,

and

c. Limits or obligates the holder of the servient estate, his

heirs, and assigns with respect to their use and

management of land and activities conducted thereon, the

object of such limitations and obligations being the

maintenance or enhancement of the natural beauty of the

land in question or of areas affected by it.

(4) 'Secretary' means the Secretary of Environment, Health,

and Natural Resources, except as otherwise specified in this

Article.

(5) 'Syctem' means th^ ^Mnrth Tgrnlim Tnils System' as 'State

trails system' means the trails system established in this

Article or pursuant to the State Parks Act, Article 2C of

Chapter 113 of the General Statutes, and including all trails

and trail segments, together with their rights-of-way, added

by any of the procedures described in this Article . Article or

Article 2C of Chapter 113 of the General Statutes.

(6) 'Trail' means:

a. Park trail. - A trail designated and managed as a unit
""

of the North Carolina State Parks System under Article

2C of Chapter 113 of the General Statutes.

b. Designated trail. - A trail designated by the Secretary
~

pursuant to this Article as a component of the State trails

system and that is managed by another governmental

agency or by a corporation listed with the Secretary of

State.

c. A State scenic trail. State recreation trail, or State
""

connecting trail under G.S. 113A-86 when the intended

primary use of the trail is to serve as a park trail or

designated trail.

d^ Any other trail that is open to the public and that the
""

owner, lessee, occupant, or person otherwise in control

of the land on which the trail is located allows to be used

as a trail without compensation, including a trail that is

not designated by the Secretary as a component of the

State trails system.
"

Sec. 3. G.S. 113A-86 reads as rewritten:

"
§ H3A-86. Composition of Trails System . State trails system.

The State trails system of trails shall be composed^ of designated:

(1) State scenic trails, which are defined as extended trails so

located as to provide maximum potential for the appreciation
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of natural areas and for the conservation and enjoyment of

the significant scenic, historic, natural, ecological,

geological or cultural qualities of the areas through which
such trails may pass.

(2) State recreation trails, which are defined as trails planned

principally for recreational value and may include trails for

foot travel, horseback, nonmotorized bicycles, nonmotorized

water vehicles, and two-wheel- and four-wheel-drive

motorized vehicles. More than one of the aforesaid types of

travel may be permitted on a single trail in the discretion of

the Secretary.

(3) Connecting or side trails, which will provide additional

points of public access to State recreation or State scenic

trails or which will provide connections between such

trails."

Sec. 4. G.S. 113A-87 reads as rewritten:

"^ll3A-87. Authority 10 designate irai Is.

The Department may establish and designate components of the

North Carolina Trails System on (i) lands trails on:

(1) Lands administered by the Department, (ii) lands

(2) Lands under the jurisdiction of a State department, political

subdivision, or federal agency, or (iii) private

(3) Private lands provided, fee-simple title, lesser estates, scenic

easements, easements of surface ingress and egress running
with the land, leases, or other written agreements are

obtained from landowners through which a State trail may
pass."

Sec. 5. G.S. 113A-89 reads as rewritten:

"§ II3A-89. Location of trails.

The process of locating routes of designated trails to be added to the

system shall be as follows:

For State scenic trails, the Secretary

^

Secretary or a designee, after

consulting with the Committee, shall recommend a route. For State

recreation trails and for connecting or side trails, the Secretary,

Secretary or a designee, after consulting with the Committee, shall

select the route. The Secretary may provide technical assistance to

political subdivisions or private, nonprofit organizations that develop,

construct, or maintain designated trails or other public trails that

complement the State trails system. When a route shall transverse

traverse land within the jurisdiction of a governmental unit or political

subdivision, the Department shall consult with such unit or such
subdivision prior to its final determination of the location of the route.

The selected route shall be compatible with preservation or

enhancement of the environment it transverses. traverses. Reasonable
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effort shall be made to minimize any adverse effects upon adjacent

landowners and users. Notice of the selected route shall be published

by the Department in a newspaper of general circulation in the area in

which the trail is located, together with appropriate maps and

descriptions to be conspicuously posted at the appropriate courthouse.

Such publication shall be prior to the designation of the trail by the

Secretary."

Sec. 6. G.S. 113A-95 reads as rewritten:

" § / I3A-95. Trail use liability.

(a) Any person, as an owner, lessee, occupant, or otherwise in

control of land, who allows without compensation another person to

use the land for scenic trail, recreation trail, connecting trail, or side

-tpail designated trail or other public trail purposes or to construct,

maintain, or cause to be constructed or maintained a scenic trail,

recreation trail, connecting trail, or side trail, a designated trail or

other public trail owes the person the same duty of care he owes a

trespasser.

(b) Any person who without compensation has constructed,

maintained, or caused to be constructed or maintained a scenic trail,

recreation trail, connecting trail, or side trail a designated trail or

other public trail pursuant to ^tt a written agreement with any person

who is an owner, lessee, occupant, or otherwise in control of land on

which a trail is located shall owe a person using the trail the same
duty of care owed a trespasser.

•(g)—Unless the context otherwise requires, the following definitions

shall apply in this section:

4i) 'Scenic trail'—means—an extended trail—so located as to

provide maximum potential for the appreciation of natural

areas—aftd—fop—the

—

conservation—and

—

enjoyment—of the

significant scenic, historic, natural , ecological, geological or

cultural qualities of the areas through which such trail may

-(2) 'Recreation—ttaii-

—

means—a—tpail

—

planned—principally—fof

recreational value and may include trails for foot travel,

horseback,—nonmotorized—bicycles,—nonmotorized—water

vehicles,—and tv^^o-wheel- and four-wheel -drive motorized

vehicles.^ 'Connecting or side trair means a trail which will provide

additional points of public access to scenic or recreation

trails—©f

—

which—will

—

provide—connections—bet\veen—stteh

trails.
"

Sec. 7. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

21st day of June, 1993.
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H.B. 627 CHAPTER 185

AN ACT TO IMPROVE ENFORCEMENT OF THE CHILD DAY
CARE REQUIREMENTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 110-88 reads as rewritten:
" § 1 10-88. Powers and duties of the Commission.
The Commission shall have the following powers and duties:

(1) To develop policies and procedures for the issuance of a

license to any child day-care day care facility which meets
all applicable standards established under this Article.

(2) To require inspections by and satisfactory written reports

from representatives of local or State health agencies and
fire and building inspection agencies and from
representatives of the Department prior to the issuance of a

license to any child day care facility.

(3) To make rules establishing minimum and reasonable

standards for the operation of child day-care day care

homes and the issuance of registration certificates. These
rules shall establish minimum standards of health and
safety that will be required in child day-care day care

homes and will recognize the vital role that parents and
guardians play in the monitoring of the care provided in

child day-care day care homes.

(4) Repealed by Session Laws 1975, c. 879, s. 15.

(5) To make rules and develop policies for implementation of

this Article, including procedures for application, approval,

renewal and revocation of licenses.

(6) To make rules for the issuance of a provisional license to a

child day-care day care facility and a provisional

registration certificate to a child day care home that does

not conform in every respect with the standards established

in this Article and rules adopted by the Commission
pursuant to this Article, provided that the Secretary finds

that the operator is making a reasonable effort to conform
to the standards, except that a provisional license or

provisional registration certificate shall not be issued for

more than one year 12 consecutive months and shall not be

renewed.

(6a) To make rules for administrative action against a child day
care facility or child day care home when the Secretary's

investigations pursuant to G.S. 1 10-105(a)(3) or G.S. 110-

105.1(a)(4) substantiate that child abuse or neglect did
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occur in the facility or home. The type of sanction shall be

determined by the severity of the incident and the

probability of reoccurrence. The administrative actions

shall include written warnings and special provisional

licenses or registration certificates.

A written warning may be issued which shall specify

the any corrective action to be taken by the operator. The
Department shall make an unannounced visit within one

month after issuance of the written warning to determine

whether the corrective action has occurred. If the

corrective action has not occurred, a special provisional

license or registration certificate may be issued.

When a special provisional license or registration

certificate is issued, it shall require specific corrective

action. It shall be in effect for no more than six months

from imposition and m^ shall not be renewed. The
special provisional license or registration certificate and the

letter which clearly states the reasons for the special

provisional status shall be posted where parents can see

them. Under the terms of the special provisional license or

registration, the facility or home shall not enroll any new
children until notified by the Department that it is satisfied

the abusive or neglectful situation no longer exists. The
Department shall make three—unannounced—visits an

unannounced visit at least every eight weeks during the

period the special provisional license or registration

certificate is in effect. Specific corrective action required

by a written warning, special provisional license or special

provisional registration certificate, or any other

administrative penalty authorized by this Article may
include the permanent removal from day care of the

substantiated abuser or neglecter.

Nothing in this subdivision shall restrict the Secretary

from using any other statutory or administrative remedies

available.

(7) To develop and promulgate standards which reflect higher

levels of day care than required by the standards established

by this Article, which will recognize better physical

facilities, more qualified personnel, and higher quality

programs. The Commission may adopt rules for the

issuance of two grades of licenses: an 'A' license for

compliance with the provisions of the Article, and an 'AA'

license for those licensees meeting the voluntary higher

standards promulgated by the Commission.
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(8) To develop a procedure by which the Department shall

furnish -sweh those forms as may be required for

implementation of this Article.

(9) Repealed by Session Laws 1985, c. 757, s. 156(66).

(10) To develop rules for the issuance of a temporary license

which shall expire in 90 days and which may be issued to

the operator of a new facility or to the operator of a

previously licensed facility when a change in ownership or

location occurs.

(11) To develop rules for the care of sick children in facilities

and homes."

Sec. 2. G.S. 110-90 reads as rewritten:
" § 1 10-90. Powers and duties of Secretary of Human Resources.

The Secretary of Human Resources shall have the following powers
and duties under the policies and rules of the Commission:

(1) To administer the licensing program for day-care child day
care facilities and the registration system for day -care child

day care homes.

(2) To obtain and coordinate the necessary services from other

State departments and units of local government which are

necessary to implement the provisions of this Article.

(3) To employ -swch the administrative personnel and staff as

may be necessary to implement this Article where required

services, inspections or reports are not available from
existing State agencies and units of local government.

(4) To issue a license effective for one year to any day-care

child day care facility which meets the standards established

by this Article.

(5) To revoke the license of any child day care facility or the

registration certificate of any child day care home which
ceases to meet the standards established by this Article and
rules on these standards adopted by the Commission, or

which demonstrates a pattern of noncompliance with this

Article or the rules, or to deny a license or registration

certificate to any applicant that fails to meet the standards

or the rules. These revocations and denials shall be done
in accordance with the procedures set out in G.S. 150B
and this Article and rules adopted by the Commission,

(6) To prosecute or defend on behalf of the State, through the

office of the Attorney General, any legal actions arising out

of the administration or enforcement of this Article.

(7) To promote and coordinate educational programs and
materials for operators of day-care child day care facilities

and day-care child day care homes which are designed to
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improve the quality of day care available in the State, using

the resources of other State and local agencies and

educational institutions where appropriate.

(8) To issue a rated license when any operator of a day-care

child day care facility required to be licensed hereunder or

requiring licensure pursuant to subdivision (11) of this

section has satisfied the Commission Secretary that it has

met the voluntary standards developed and adopted by the

Commission.

(9) To levy a civil penalty pursuant to G.S. 110-103.1, or an

administrative penalty pursuant to G.S. 110-102.2, or to

order summary suspension of a license or registration.

Such These actions shall be done in accordance with the

procedures set out in G.S. 150B and this Article and rules

adopted by the Commission.

(10) To issue final agency decisions in all G.S. 150B contested

cases proceedings filed as a result of actions taken under

this Article including, but not limited to the denial,

revocation or suspension of a license or the levying of a

civil or administrative penalty.

(11) To issue a license or registration certificate to any child

care arrangement that does not meet the definition of child

day care facility or child day care home in G.S. 110-86

whenever the operator of the arrangement chooses to

comply with the requirements of this Article and the rules

adopted by the Commission, and voluntarily applies for a

child day care facility license or child day care home
registration certificate. The Commission shall adopt rules

for the issuance or removal of the licenses or registration

certificates.
"

Sec. 3. G.S. 110-91 reads as rewritten:

" § 110-91. Mandatoiy standards for a license.

The following standards shall be complied with by all day -care child

day care facilities, except as otherwise provided in this Article. These

shall be the only required standards for the issuance of a license by

the Secretary under the policies and procedures of the Commission
except that the Commission may, in its discretion, adopt less stringent

standards for facilities subject to licensing but which provide care on a

temporary, part-time, drop-in, seasonal, after-school or other than a

full-time basis.

(I) Medical Care and Sanitation. ~ The Commission for

Health Services shall adopt rules which establish minimum
sanitation standards for day-care child day care facilities

and their personnel. The sanitation rules adopted by the
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Commission for Health Services shall cover such matters as

the cleanliness of floors, walls, ceilings, storage spaces,

utensils, and other facilities; adequacy of ventilation;

sanitation of water supply, lavatory facilities, toilet facilities,

sewage disposal, food protection facilities, bactericidal

treatment of eating and drinking utensils, and solid-waste

storage and disposal; methods of food preparation and
serving; infectious disease control; sleeping facilities; and
such other items and facilities as are necessary in the

interest of the public health. These rules shall be
developed in consultation with the Department.

The Commission shall adopt rules to establish

minimum requirements for child and staff health

assessments and medical care procedures. These rules

shall be developed in consultation with the Department of

Environment, Heahh, and Natural Resources. Each child

shall have a health assessment before being admitted or

within 30 days following admission to a day-care child day
care facility. The assessment shall be done by: (i) a

licensed physician, (ii) the physician's authorized agent

who is currently approved by the North Carolina Board of

Medical Examiners, or comparable certifying board in any
state contiguous to North Carolina, (iii) a certified nurse
practitioner, or (iv) a public health nurse meeting the

Department of Environment, Health, and Natural

Resources' Standards for Early Periodic Screening,

Diagnosis, and Treatment Program. A record of each
child's assessment shall be on file in the records of the

facility. However, no health assessment shall be required

of any child who is and has been in normal health and
whose parent, guardian, or full-time custodian objects in

writing to a health assessment on religious grounds which
conform to the teachings and practice of any recognized

church or religious denomination.

Each child shall be immunized in a manner that meets
the requirements of Article 6 of Chapter 130A of the

General Statutes and the pertinent rules adopted by the

Commission for Health Services.

Each day-care child day care facility shall have a plan

of emergency medical care which shall include provisions

for communication with and transportation to a specified

medical resource, unless otherwise previously instructed.

No child receiving day care shall be administered any drug
or other medication without specific written instructions

334



Session Laws - 1993 CHAPTER 185

from a physician or the child's parent, guardian or

full-time custodian. Emergency information on each child

in care, including the names, addresses, and telephone

numbers of the child's physician and parents, legal

guardian or full-time custodian shall be readily available to

the staff of the day-care child day care facility while

children are in care.

Nonprofit, tax-exempt organizations that provide

prepared meals to day care centers only are considered day

care centers for purposes of compliance with appropriate

sanitation standards.

(2) Health-Related Activities. - Each child in a day-care child

day care facility shall receive nutritious food and

refreshments under rules to be adopted by the Commission.

After consultation with the Division of Health Services of

the Department of Environment, Health, and Natural

Resources, nutrition standards shall provide for specific

requirements for infants. Nutrition standards shall provide

for specific requirements for children older than infants,

including a daily food plan for meals and snacks served that

shall be adequate for good nutrition. The number and size

of servings and snacks shall be appropriate for the ages of

the children and shall be planned according to the number

of hours the child is in care. Menus for meals and snacks

shall be planned at least one week in advance, dated, and

posted where they can be seen by parents.

Each day-care child day care facility shall arrange for

each child in care to be out-of-doors each day if weather

conditions permit.

Each day-care child day care facility shall have a rest

period for each child in care after lunch or at some other

appropriate time.

No day-care child day care facility shall care for more

than 25 children in one group. Facilities providing care for

26 or more children shall provide for two or more groups

according to the ages of children and shall provide separate

supervisory personnel for each group.

(3) Location. - Each day-care child day care facility shall be

located in an area which is free from conditions which are

deemed hazardous to the physical and moral welfare of the

children in care in the opinion of the Commission.

(4) Building. - Each day-care child day care facility shall be

located in a building which meets the requirements of the

North Carolina Building Code under standards which shall
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be developed by the Building Code Council, subject to

adoption by the Commission specifically for day-care child

day care facilities, including facilities operated in a private

residence. Such These standards shall be consistent with

the provisions of this Article.

(5) Fire Prevention. — All day-care facilities shall be inspected

annually by a local Fire department or a volunteer Fire

department^ using Fire-prevention standards which shall be

developed—by—the—State

—

Insurance—Department—after

consultation with local Fire departments and volunteer Fire

departments , subject to adoption by the Commi ssion . Each
child day care facility shall be located in a building that

meets the requirements for Fire prevention and safe

evacuation that apply to child day care facilities as

established by the Department of Insurance, subject to

adoption by the Commission. Each child day care facility

shall be inspected at least annually by a local Fire

department or volunteer Fire department for compliance
with these requirements, except that child day care facilities

located on State property shall be inspected by an ofFicial

designated by the Department of Insurance.

(6) Space and Equipment Requirements. ~ There shall be no

less than 25 square feet of indoor space for each child for

which a day-care child day care facility is licensed,

exclusive of closets, passageways, kitchens, and bathrooms,

and -sw^ this floor space shall provide during rest periods

200 cubic feet of airspace per child for which the facility is

licensed. There shall be adequate outdoor play area for

each child under rules adopted by the Commission which
shall be related to the size and type of facility, availability

and location of outside land area, except in no event shall

the minimum required exceed 75 square feet per child,

which area shall be protected to assure the safety of the

children receiving day care by an adequate fence or other

protection; provided, however, that a facility operated in a

public school shall be deemed to have adequate fencing

protection; provided, also, that a facility operating

exclusively during the evening and early morning hours,

between 6:00 P.M. and 6:00 A.M., need not meet the

outdoor play area requirements mandated by this

subdivision.

Each day-care child day care facility shall provide

equipment and furnishings that are child size, sturdy, safe,

and in good repair. The Commission shall adopt standards
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to establish minimum requirements for equipment

appropriate for tlie size facility being operated pursuant to

G.S. 110-86(3). Space shall be available for proper storage

of beds, cribs, mats, cots, sleeping garments, and linens as

well as designated space for each child's personal

belongings.

(7) Staff-Child Ratio. — In determining the staff-child ratio, all

children younger than 13 years shall be counted. The
Commission shall adopt rules regarding staff-child ratios,

group sizes and muhi-age groupings for each category of

facility provided that *uGh these rules and regulation s shall

be no less stringent than those currently required for staff-

child ratios as enacted in Section 156(e) of Chapter 757 of

the 1985 Session Laws.

(8) Qualifications for Staff. — Each day-care child day care

facility shall be under the direction or supervision of a

literate person at least 21 years of age. All staff counted in

determining the required staff-child ratio shall be at least

16 years of age, provided that persons younger than 18

years of age work under the direct supervision of a literate

staff person who is at least 21 years of age. No person

shall be an operator of nor be employed in a day-care child

day care facility who has been convicted of a crime

involving child neglect, child abuse, or moral turpitude, or

who is an habitually excessive user of alcohol or who
illegally uses narcotic or other impairing drugs, or who is

mentally or emotionally impaired to an extent that may be

injurious to children.

The Commission shall adopt standards to establish

minimum qualifications for operators, supervisors,

caregivers and other staff who have direct contact with the

children. These standards shall reflect training,

experience, education or credentialing and shall be

appropriate for the size facility being operated according to

the categories defined in G.S. 110-86(3). It is the intent of

this provision to guarantee that all children in day care are

cared for by qualified people but also to recognize that

qualifications for good child care may not be limited to

formal education or training standards. To this end, the

standards adopted by the Commission pertaining to training

and educational requirements shall include provision that

these requirements may be met by informal as well as

formal training and educational experience. No
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requirements may interfere with the teachings or doctrine

of any established religious organization.

(9) Records. - Each day-care child day care facility shall keep

accurate records on each child receiving care in the

day-care child day care facility in accordance with a form

furnished or approved by the Commission, and shall submit

attendance reports as required by the Department.

Each day-care child day care facility shall keep accurate

records on each staff member or other person delegated

responsibility for the care of children in accordance with a

form approved by the Commission.

All records of any day"Care child day care facility,

except financial records, shall be subject to review by the

Secretary or by duly authorized representatives of the

Department or a cooperating agency who shall be

designated by the Secretary.

Any effort to falsify information provided to the

Department shall be deemed by the Secretary to be

evidence of violation of this Article on the part of the

operator or sponsor of the day-care child day care facility

and shall constitute a cause for revoking or denying a

license to ««eh this day-care child day care facility.

(10) Each operator or staff member shall truly and honestly

show each child in that person's care true love, devotion

and tender care.

Each day -care child day care facility shall have a

written policy on discipline, describing the methods and

practices used to discipline children enrolled in that facility.

This written policy shall be discussed with, and a copy

given to, each child's parent prior to the first time the child

attends the facility. Subsequently, any change in discipline

methods or practices shall be communicated in writing to

the parents prior to the effective date of the change.

The use of corporal punishment as a form of discipline

is prohibited in day-care child day care facilities and may

not be used by any operator or staff member of any

day-care child day care facility, except that corporal

punishment may be used in church day-care religious

sponsored child day care facilities as defined in G.S. 110-

106, only if (i) the church day-care religious sponsored

child day care facility files with the Department a notice

stating that corporal punishment is part of the religious

training of its program, and (ii) the church day-care

religious sponsored child day care facility clearly states in
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its written policy of discipline that corporal punishment is

part of the religious training of its program. The written

policy on discipline of nonchurch day-care nonreiigious

sponsored child day care facilities shall clearly state the

prohibition on corporal punishment.

(11) Staff Development. — The Commission shall adopt

minimum standards for ongoing staff development for

facilities. These standards shall include requirements for

ongoing inservice training for all staff.

(12) Planned Age Appropriate Activities. — Each day-care child

day care facility shall have a planned schedule of activities

posted in a prominent place to enable parents to review it,

and a written plan of age appropriate activities available to

parents. Each facility shall have age appropriate activities

and play materials to implement the written plan. The
Commission shall establish minimum standards for age-

appropriate activities appropriate for each category of

facility as defined in G.S. 110-86(3).

(13) Transportation. ~ All day-care child day care facilities shall

abide by North Carolina law regulating the use of seat belts

and child passenger restraint devices. All vehicles operated

by any facility staff person or volunteer to transport

children shall be properly equipped with appropriate seat

belts or child restraint devices as approved by the

Commissioner of Motor Vehicles. Each adult and child

shall be restrained by an appropriate seat safety belt or

restraint device when the vehicle is in motion. These
restraint regulations do not apply to vehicles not required

by federal law to be equipped with seat restraints. All

vehicles used to transport children shall meet and maintain

the safety inspection standards of the Division of Motor
Vehicles of the Department of Transportation and the

facility shall comply with all other applicable State and

federal laws and regulations concerning the operation of a

motor vehicle. Children may never be left unattended in a

vehicle.

The ratio of adults to children in day-care child day
care vehicles may not be less than the staff/child ratios

prescribed by G.S. 110-91(7). The Commission shall adopt

standards for transporting children under the age of two,

including standards addressing this particular age's

staff/child ratio during transportation."

Sec. 4. This act becomes effective October 1, 1993, and applies

to requirements imposed on or after that date.
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In the General Assembly read three times and ratified this the

21stday of June, 1993.

H.B. 737 CHAPTER 186

AN ACT TO PROVIDE THAT ELECTED OFFICERS OF THE
TOWN OF BLACK CREEK MAY NOT SERVE AS EMPLOYEES
OR APPOINTIVE OFFICERS OF THE TOWN.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the Town of Black Creek, being

Chapter 104, Private Laws of 1869-70, is amended by adding a new
section to read:

"Sec. 3.1. No elected officer of the town shall be eligible to be

employed by the town or to hold an appointive office in the town."

Sec. 2. This act becomes effective when those members of the

Black Creek Town Board of Commissioners who are elected in 1993
commence the terms to which they were elected at their first meeting
in December 1993.

In the General Assembly read three times and ratified this the

21st day of June, 1993.

H.B. 837 CHAPTER 187

AN ACT TO ALLOW THE TOWN OF WRIGHTSVILLE BEACH T(
EXERCISE THE POWER OF EMINENT DOMAIN FOR PURPOSES Ol
ENGAGING IN BEACH EROSION CONTROL AND FLOOD ANI
HURRICANE PROTECTION WORKS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 40A-3(b) reads as rewritten:

"(b) Local Public Condemnors. — For the public use or benefit, the

governing body of each municipality or county shall possess the power
of eminent domain and may acquire by purchase, gift or

condemnation any property, ehher inside or outside its boundaries, for

the following purposes.

(1) Opening, widening, extending, or improving roads, streets,

alleys, and sidewalks. The authority contained in this

subsection is in addition to the authority to acquire

rights-of-way for streets, sidewalks and highways under

Article 9 of Chapter 136. The provisions of this subdivision

(1) shall not apply to counties.
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(2) Establishing, extending, enlarging, or improving any of the

public enterprises listed in G.S. 160A-311 for cities, or

G.S. 153A-274 for counties.

(3) Establishing, enlarging, or improving parks, playgrounds,

and other recreational facilities.

(4) Establishing, extending, enlarging, or improving storm

sewer and drainage systems and works, or sewer and septic

tank lines and systems.

(5) Establishing, enlarging, or improving hospital facilities,

cemeteries, or library facilities.

(6) Constructing, enlarging, or improving city halls, fire

stations, office buildings, courthouse jails and other

buildings for use by any department, board, commission or

agency.

(7) Establishing drainage programs and programs to prevent

obstructions to the natural flow of streams, creeks and

natural water channels or improving drainage facilities. The
authority contained in this subdivision is in addition to any

authority contained in Chapter 156.

(8) Acquiring designated historic properties, designated as such

before October 1, 1989, or acquiring a designated

landmark designated as such on or after October 1, 1989,

for which an application has been made for a certificate of

appropriateness for demolition, in pursuance of the

purposes of G.S. 160A-399.3, Chapter 160A, Article 19,

Part 3B, effective until October 1, 1989, or G.S. 160A-

400.14, whichever is appropriate.

(9) Opening, widening, extending, or improving public

wharves.

(10) Engaging in or participating with other governmental

entities in acquiring, constructing, reconstructing,

extending, or otherwise building or improving beach

erosion control or flood and hurricane protection works,

including, but not limited to, the acquisition of any

property that may be required as a source for beach

renourishment. The authority granted by this subdivision

may be exercised only within an area at the southern area

of Wrightsville Beach bound as follows: On the north by

the centerline of Jack Parker Boulevard as extended

westwardly to the low watermark of Banks Channel and on

the east by the low watermark of the Atlantic Ocean; on the

south by the low watermark of Masonboro Inlet; and on

the west by the low watermark of Banks Channel.
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The board of education of any municipality or county or a

combined board may exercise the power of eminent domain under this

Chapter for purposes authorized by other statutes.

The power of eminent domain shall be exercised by local public

condemnors under the procedures of Article 3 of this Chapter."
Sec. 2. G.S. 40A-42(a) reads as rewritten:

"(a) When a local public condemnor is acquiring property by
condemnation for a purpose set out in G.S. 40A-3(b)(l), (4) or (7),

(4), (7), or (10), or when a city is acquiring property for a purpose
set out in G.S. 160A-311(1), (2), (3), (4), (6), or (7), or when a
county is acquiring property for a purpose set out in G.S.
153A-274(1), (2) or (3), or when a condemnor is acquiring property

by condemnation as authorized by G.S. 40A-3 (c)(8), (9), (10) or

(12), title to the property and the right to immediate possession shall

vest pursuant to this subsection. Unless an action for injunctive relief

has been initiated, title to the property specified in the complaint,

together with the right to immediate possession thereof, shall vest in

the condemnor upon the filing of the complaint and the making of the

deposit in accordance with G.S. 40A-41."
Sec. 3. This act applies only to the Town of Wrightsville

Beach.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

21st day of June, 1993.

H.B. 991 CHAPTER 188

AN ACT TO PROVIDE FOR THE RECOGNITION AND ENFORCEMENT
IN NORTH CAROLINA OF CERTAIN JUDGMENTS RENDERED BY
COURTS IN FOREIGN COUNTRIES.

The General Assembly of North Carolina enacts:

Section 1. Chapter IC of the General Statutes is amended by
adding a new Article to read:

"ARTICLE 18.

"North Carolina Foreign Money Judgments Recognition Act.
"§ lC-1800. Short title.

This Article may be cited as the North Carolina Foreign Money
Judgments Recognition Act.

"§ I C- 1 801. Definitions.

As used in this Article:

(1) 'Foreign judgment' means any judgment of a foreign state

granting or denying recovery of a sum of money, other than
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a judgment for taxes, a fine or other penalty, or a judgment

for support in matrimonial or family matters.

(2) 'Foreign state' means any governmental unit other than the

United States, any state, district, commonwealth, territory,

insular possession thereof, the Panama Canal Zone, the

Trust Territory of the Pacific Islands, or the Ryukyu

Islands.

"§ 1C-I802. Applicability of Article.

This Article applies to any foreign judgment that is final and

conclusive and enforceable where rendered even though an appeal of

the judgment is pending or the judgment is subject to appeal.

"§ I C- 1 803. Recognition and enforcement.

Except as provided in G.S. lC-1804, a foreign judgment meeting

the requirements of G.S. lC-1802 is conclusive between the parties to

the extent that it grants or denies recovery of a sum of money. The

foreign judgment is enforceable in the manner set forth in Article 17

of this Chapter. The defenses available to a judgment debtor under

G.S. lC-1804 may be asserted by the judgment debtor in the manner

set forth in G.S. 1C-17Q5.
"§ I C- 1 804. Grounds for nonrecognition.

(a) A foreign judgment is not conclusive if:

(1) The judgment was rendered under a system that does not

provide impartial tribunals or procedures compatible with the

requirements of due process of law;

(2) The foreign court did not have personal jurisdiction over the

defendant; or

(3) The foreign judgment did not have jurisdiction over the

subject matter.

(b) A foreign judgment need not be recognized if:

(1) The defendant in the proceedings in the foreign court did not

receive notice of the proceedings in sufficient time to enable

the presentation of a defense;

(2) The judgment was obtained by fraud;

(3) The cause of action on which the judgment is based is

repugnant to the public policy of this State;

(4) The judgment conflicts with another final and conclusive

judgment;

(5) The proceedings in the foreign court were contrary to an

agreement between the parties under which the dispute in

question was to be settled out of court;

(6) In the case of jurisdiction based on personal service, the

foreign court was a seriously inconvenient forum for the

trial of the action; or
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(7) The foreign court rendering the judgment would not

recognize a comparable judgment of this State.

"§ lC-1805. Basis for personal jurisdiction.

(a) The foreign judgment shall not be refused recognition for lack

of personal jurisdiction if:

(1) The defendant was served personally in the foreign state;

(2) The defendant voluntarily appeared in the proceedings, other

than for the purpose of protecting property seized or

threatened with seizure in the proceeding or of contesting the

jurisdiction of the court over the defendant;

(3) The defendant, prior to the commencement of the

proceedings, had agreed to submit to the jurisdiction of the

foreign court with respect to the subject matter involved;

(4) The defendant was domiciled in the foreign state when the

proceedings were instituted, or, being a body corporate had
its principal place of business, was incorporated, or had
otherwise acquired corporate status, in the foreign state;

(5) The defendant had a business office in the foreign state, and
the proceedings in the foreign court involved a cause of

action arising out of business done by the defendant through
that office in the foreign state; or

(6) The defendant operated a motor vehicle or airplane in the

foreign state and the proceedings involved a cause of action

arising out of such operation.

(b) The courts of this State may recognize other bases of

jurisdiction.

" § lC-1806. Stay pending an appeal.

If the defendant satisfies the court either that an appeal is pending
or that the defendant is entitled and intends to appeal from the foreign

judgment, the court may stay the proceedings until the appeal has

been determined or until the expiration of a period of time sufficient to

enable the defendant to prosecute the appeal.
" § J C-1807. Situations not covered by Article.

This Article does not prevent the recognition of foreign judgment in

situations not covered by this Article.

"§ lC-1808. Uniformity of interpretation.

This Article shall be construed to effectuate its general purpose to

make uniform the law of those states that enact it.
"

Sec. 2. This act becomes effective October 1, 1993, and applies

to any foreign judgments, as defined in G.S. lC-1801 as enacted in

Section 1 of this act, entered on or after that date.

In the General Assembly read three times and ratified this the

21stday of June, 1993.
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H.B. 1083 CHAPTER 189

AN ACT TO CONFORM STATE GAS PIPELINE PENALTY
STANDARDS TO THE NEWLY ENACTED AMENDMENTS TO

THE FEDERAL NATURAL GAS PIPELINE SAFETY ACT OF

1968.

The General Assembly of North Carolina enacts:

Section 1. G.S. 62-50(d) reads as rewritten:

"(d) Any person who violates any provision of tiiis section, or any

regulation of the Utilities Commission issued thereunder, shall be

subject to a civil penalty not to exceed ten thousand dollars ($10,000)

for each violation for each day that the violation persists, the

ma-imum ci"i' p^"-''^/ n^t tn pyrepd f]vp hundred thousand dollars

($500,000) for ;^"y rnntmninfr violation continues. The maximum

penalty for each day of a violation and for all the days of a continuing

violation may not exceed the maximum penalties that would apply if

the penalties had been imposed under 49 U.S. C. Appx. § 1679a(a) by

the Secretary of the United States Department of Transportation.

Penalties assessed under this subsection shall be credited to the

General Fund as nontax revenue.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

21st of June, 1993.

H.B. 1149 CHAPTER 190

AN ACT TO AMEND THE MEDICAL PRACTICE ACT AS IT

RELATES TO ORAL SURGERY.

The General Assembly of North Carolina enacts:

Section 1. G.S. 90-9 reads as rewritten:

"
§ 90-9. Examination for license: scope: conditions and prerequisites.

It shall be is the duty of the Board of Medical Examiners to

examine for license to practice medicine or surgery, or any of the

branches thereof, every applicant who complies with the following

provisions: He the applicant shall, before J^e is admitted admittance to

examination, satisfy the Board that he has an of possession of

academic education equal to the entrance requirements of the

University of North Carolina, or furnish a certificate from the

superintendent of public instruction of the county that -be the applicant

has passed an examination upon -hi* literary attainments to meet the

requirements of entrance in the regular course of the State University.

He The applicant shall exhibit a diploma or furnish satisfactory proof
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of graduation from a medical college or an osteopathic college

approved by the American Osteopathic Association at the time of -hi*

graduation, which time of graduation shall have been on January 1,

1960, or subsequent thereto graduation, dated from January 1, I960,

to the present, and which whose medical and osteopathic schools shall

require an attendance of not less than four years or for a lesser period

of time approved by the Board, and supply ^ueh these facilities for

clinical and scientific instruction as shall meet the approval of the

Board. An applicant shall have graduated from a medical college

approved by the Liaison Commission on Medical Education or

osteopathic college that has been approved by the American
Osteopathic Association; or, if he was graduated from any other

medical or osteopathic college, the applicant shall be enrolled in a

graduate medical education and training program in North Carolina

which that has been approved by the Board, An applicant who has

graduated from a medical college not approved by the Liaison

Commission on Medical Education or osteopathic college that has not

been approved by the American Osteopathic Association and who has

not enrolled in a graduate medical education and training program in

North Carolina which has been approved by the Board shall satisfy the

Board that -be the applicant has successfully completed three years of

graduate medical education in a training program approved by the

Board. No applicant from a medical or osteopathic college which that

has been disapproved by the Board shall be |s eligible to take the

examination.

The examination shall cover the branches of medical science and

subjects which the Board deems considers necessary to determine

competence to practice medicine. The Board may divide the

examination into parts or components.
If the applicant successfull} passes the examination, as determined

by the Board, and if the applicant satisfies the Board that he is of good
moral character and that either, (1) if the applicant is The Board shall

grant the applicant a license authorizing the applicant to practice

medicine in any of its branches if the Board determines that the

applicant has successfully passed the examination, is of good moral
character, and is:

(1) a graduate of a medical college approved by the Liaison

Commission on Medical Education or an osteopathic college

approved by the American Osteopathic Association, he

Association and has successfully completed one year of

training in a medical education program approved by the

Board after graduation from medical school; or (2) if

(2) a graduate of a medical college approved by the Liaison

Commission on Medical Education or an osteopathic college

346



Session Laws - 1993 CHAPTER 191

approved by the American Osteopathic Association, is a

dentist licensed to practice dentistry under Article 2 of

Chapter 90 of the General Statutes, and has been certified by

the American Board of Oral and Maxillofacial Surgery after

having completed a residency in an Oral and Maxillofacial

Surgery Residency Program approved by the Board before

completion of medical school; or

(3) the applicant is a graduate of a medical college that has not

been approved by the Liaison Commission on Medical

Education or an osteopathic college that has not been

approved by the American Osteopathic Association,—be

Association and has successfully completed three years of

training in a medical education program approved by the

Board after graduation from medical school, then the Board

s hall grant the applicant a license authorizing him to practice

medicine in any of its branches, school.

Applicants shall be examined by number only; names and other

identifying information shall not appear on examination papers."

Sec. 2. This act is effective upon ratification and applies to

applications made on or after this date.

In the General Assembly read three times and ratified this the

21st day of June, 1993.

SB. 936 CHAPTER 191

AN ACT TO AUTHORIZE NATIONWIDE INTERSTATE
BRANCH BANKING AND SAVINGS AND LOAN AND
SAVINGS BANK BRANCHING.

The General Assembly of North Carolina enacts:

Section 1. Chapter 53 of the General Statutes is amended by

adding the following new Article to read:
"ARTICLE 17A.

"Interstate Branch Banking.

"^53-219. Title.

This Article shall be known and may be cited as the North Carolina

Interstate Branch Banking Act.

" § 53-220. Definitions.

As used in this Article, unless the context clearly requires

otherwise, the following definitions apply:

(1) 'Bank' means any corporation or national bank association,

other than savings and loan associations, savings banks,

industrial banks, and credit unions, receiving, soliciting, or

accepting money or its equivalent on deposit as a business.
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(2) 'Branch' means a full service office of a bank through

which it receives deposits, checks are paid, or loans are

made, other than its principal office. Any of the functions

or services authorized to be engaged in by a bank may be

carried out in an authorized branch office.

(3) 'Commissioner' means the Commissioner of Banks of North

Carolina.

(4) 'Home state' means (i) as to a state bank, the state which

granted the bank its charter, and (ii) as to a national bank,

the state in which the bank has its principal office.

(5) 'Out-of-state' bank means a bank chartered by any state

other than this State and whose principal office is not within

this State.

(6) 'State bank' means a bank chartered under the laws of this

State.

(7) 'Supervisor' means the state banking supervisor or

equivalent state official having primary regulatory authority

over an out-of-state bank.
" § 53-221. Establishmenl of branches by oul-qf-slale banks.

Any out-of-state bank that meets the requirements of this Article

may establish a branch within North Carolina either by (i) de novo

entry; (ii) the purchase of an existing branch; (iii) the purchase of all

or substantially all of the assets of a State bank located in North

Carolina; or (iv) merger or consolidation.

" § 53-222. Application requirements.

(a) Any out-of-state bank desiring to establish a branch office

under this Article shall file with the Commissioner a written

application meeting the following requirements:

(1) The out-of-state bank shall agree to comply with all the

applicable rules and regulations, and informational filing

' requirements contained in the laws and rules of this State

that would apply to a State bank engaging in an equivalent

form of transaction. Additionally, the Commissioner shall

apply the same standards of approval to the application of the

out-of-state bank as would apply to an application by a State

bank for an equivalent form of transaction.

(2) The out-of-state bank shall provide the Commissioner, in the

manner prescribed by the Commissioner, with such

additional information as the Commissioner deems

necessary, to fully evaluate the application.

(3) The out-of-state bank shall pay an application fee established

by the Commissioner pursuant to G.S. 53-122(3).
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(4) The out-of-state bank shall not commence operations of the

branch office until it has received the written approval of the

Commissioner,

(b) The Commissioner shall act on the application within 90 days

of receipt of the completed application.

"
§ 53-223. CondUions for approval.

No application by an out-of-state bank received under this Article

may be finally approved by the Commissioner unless:

(1) The Commissioner has received in writing approval of the

proposed transaction from the supervisor of the out-of-state

bank;

(2) The supervisor of the out-of-state bank agrees in writing to

share with the Commissioner examination reports prepared

by the supervisor and any other information deemed

necessary by the Commissioner regarding the out-of-state

bank;

(3) The out-of-state bank agrees in writing to make available to

the Commissioner all information that may be required to

effectively examine the bank;

(4) The out-of-state bank agrees in writing that so long as it

maintains a branch in North Carolina, it will meet the

conditions set forth in this Article and comply with all

applicable North Carolina laws and any rules issued

thereunder, as well as any orders or directives issued to the

bank by the Commissioner;

(5) The home state of the out-of-state bank permits banks

chartered under the laws of this State to establish branches

within its border; and

(6) The out-of-state bank designates and files with the Office of

the Secretary of State a document appointing an agent in this

State to receive service of Judicial process.

" § 53-224. Special conditions.

(a) The Commissioner may require an out-of-state bank to

designate one of its branches in North Carolina as a 'headquarters

branch' and may, by rule, require that reports, books, and records

required of banks doing business under this Article be available at the

designated headquarters branch.

(b) Once an out-of-state bank has established at least one branch in

North Carolina pursuant to this Article, subsequent applications to

establish additional branches shall be considered on the same basis as

an application of a State bank to establish an additional branch

pursuant to G.S. 53-62.

(c) If an out-of-state bank establishes a branch or branches by

merger with or purchase from a bank located in this State, and the
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out-of-state bank and the bank located in this State are both owned by
the same holding company, any conditions, limitations, or restrictions

placed on the holding company, pursuant to Articles 17 and 18 of this

Chapter, shall continue to apply to both the acquiring out-of-state bank
and its holding company.
"^53-224.1. Powers.

An out-of-state bank that establishes a branch in North Carolina

may engage in all the activities authorized by North Carolina law for a

State bank except to the extent that such activities have been expressly

prohibited by the state supervisor of the out-of-state bank or the laws

of the out-of-state bank's home state.

" § 53-224.2. Eslablishment of out-of-state branches by Stale banks.

With the prior consent of the Commissioner, any bank chartered

under the laws of North Carolina may establish a branch in any other

state in accordance with the laws of such other state.

" § 53-224.3. Regulatory and supervisory oversight.

(a) The Commissioner may enter into such agreements as

necessary regarding the scope, timing, coordination, and frequency of

examinations and other supervisory matters, including the sharing of

information gathered in such examinations, with other supervisors and
federal banking regulators. This authority applies to both out-of-state

banks and their holding companies.

(b) The Commissioner may require periodic reports on the

financial condition of any out-of-state bank or its holding company that

maintains a branch within North Carolina and may, from time to

time, require from any such out-of-state banks other reports under
oath in such scope and detail as the Commissioner may reasonably

determine to be necessary for the purpose of assuring continuing

compliance with the provisions of this Article.

(c) The Commissioner may, if necessary, conduct full scope, on-

site examinations of any branch established pursuant to this Article.

(d) Out-of-state banks shall be assessed and required to pay
supervisory and examination fees in accordance with G.S. 53-122 and
the rules issued thereunder.

"% 53-224.4. Eriforcement.

(a) Any enforcement authority available to the Commissioner for

use against a State bank may, subject to the provisions of Chapter

150B of the General Statutes, be used against a branch established

under this Article and against the out-of-state bank or its parent

holding company establishing such branch.

(b) The Commissioner may suspend or revoke the authority of an

out-of-state bank to establish or maintain a branch in North Carolina

upon a finding of fact or condition or circumstance that is grounds for
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denial of an application to establish and maintain a branch under this

Article.

(c) The Commissioner may enforce the provisions of this Article

through an action in any court of North Carolina or any other state or

any court of the United States as provided in G.S. 53-94 and G.S. 53-

134 for the purpose of obtaining an appropriate remedy for violation

of any provisions of this Article or the criminal penalties imposed by

Article 10 of this Chapter.

(d) The Commissioner may enter into joint actions with other

supervisors or federal banking regulators, or both, having concurrent

jurisdiction over any out-of-state bank that has a branch in North

Carolina or over any State bank that has a branch in another state, or

may take such action independently to carry out the Commissioner's

responsibilities under this Article and assure compliance with the

provisions of this Article and the applicable banking laws of this State.

"§ 53-224.5. Branch closings.

An out-of-state bank that is subject to an order or written agreement

revoking its authority to establish or maintain a branch in North

Carolina and any State bank that is subject to an order or written

agreement revoking its authority to establish or maintain a branch in

another state shall wind up the business of that branch in an orderly

manner that protects the depositors, customers, and creditors of the

branch, and that complies with all North Carolina laws and all other

applicable laws regarding the closing of the branch.

"^53-224.6. Rules.

The State Banking Commission may adopt rules as necessary to

carry out the provisions of this Article.

" § 53-224.7. Appeal of Commissioner's decision.

Any aggrieved party in a proceeding under this Article may, within

30 days after final decision of the Commissioner, appeal such decision

to the State Banking Commission. The State Banking Commission,

within 30 days of receipt of the notice of appeal, shall approve,

disapprove, or modify the Commissioner's decision. Failure of the

State Banking Commission to act within 30 days of receipt of notice of

appeal shall constitute a final decision of the State Banking

Commission approving the decision of the Commissioner.

Notwithstanding any other provision of law, any aggrieved party to a

decision of the State Banking Commission shall be entitled to an

appeal pursuant to G.S. 53-92.

"§53-224.8. Severability.

If any provision of this Article or the application of such provision

to any persons or circumstances is found invalid, the remainder of this

Article and its application to persons or circumstances other than those

as to which it is held invalid, shall not be affected.
"
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Sec. 2. Chapter 54B of the General Statutes is amended by
adding the following new Article to read:

• 1
"ARTICLE 14.

"Savings and Loan Interstate Branches.
" § 54B-265. Title.

This Article shall be known and may be cited as the North Carolina

Savings and Loan Interstate Branch Act.
" § 54B-266. Definitions.

As used in this Article, unless the context clearly requires

otherwise, the following definitions apply:

(1) 'Administrator' means the Administrator of the Savings

Institution Division.

(2) 'Association' means a savings and loan association and

includes a State association or a federal association unless

limited by use of the words 'State' or 'federal'.

(3) 'Branch' means a full-service office of an association

through which it renders a savings and loan service other

than its principal office. An association may engage in any
authorized function or service through an authorized branch

office.

(4) 'Commission' means the North Carolina Savings Institution

Commission.

(5) 'Home state' means (i) as to a state association, the state

which granted the association its charter, and (ii) as to a

federal association, the state in which the association has its

principal office.

(6) 'Out-of-state association' means an association chartered by

any state other than this State and whose principal office is

not within this State.

(7) 'State association' means an association chartered under the

laws of this State.

(8) 'Supervisor' means the state association supervisor or

equivalent state official having primary regulatory authority

over an out-of-state association.

" § 54B-267. Establishment of branches by out-of-state associations.

Any out-of-state association that meets the requirements of this

Article may establish a branch within North Carolina either by (i) de

novo entry; (ii) the purchase of an existing branch; (iii) the purchase

of all or substantially all of the assets of a State association located in

North Carolina; or (iv) merger or consolidation.
" § 543-268. Application requirements.

(a) Any out-of-state association desiring to establish a branch office

under this Article shall file with the Administrator a written

application meeting the following requirements:
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(1) The out-of-state association shall agree to comply with all the

applicable rules and regulations, and informational Filing

requirements contained in the laws and rules of this State

that would apply to a State association engaging in an

equivalent form of transaction. Additionally, the

Administrator shall apply the same standards of approval to

the application of the out-of-state association as would apply

to an application by a State association for an equivalent

form of transaction.

(2) The out-of-state association shall provide the Administrator,

in the manner prescribed by the Administrator, with such

additional information as the Administrator deems necessary,

to fully evaluate the application.

(3) The out-of-state association shall pay an application fee

established by the Administrator pursuant to G.S. 54B-9.

(4) The out-of-state association shall not commence operations

of the branch office until it has received the written approval

of the Administrator.

(b) The Administrator shall act on the application within 90 days of

receipt of the completed application.

" § 54B-269. Conditions for approval.

No application by an out-of-state association received under this

Article may be finally approved by the Administrator unless:

(1) The Administrator has received in writing approval of the

proposed transaction from the supervisor of the out-of-state

association;

(2) The supervisor of the out-of-state association agrees in

writing to share with the Administrator examination reports

prepared by the supervisor and any other information

deemed necessary by the Administrator regarding the out-of-

state association;

(3) The out-of-state association agrees in writing to make
available to the Administrator all information that may be
required to effectively examine the association;

(4) The out-of-state association agrees in writing that so long as

it maintains a branch in North Carolina, it will meet the

conditions set forth in this Article and comply with all

applicable North Carolina laws and any rules issued

thereunder, as well as any orders or directives issued to the

association by the Administrator;

(5) The home state of the out-of-state association permits

associations chartered under the laws of this State to

establish branches within its border; and
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(6) The out-of-state association designates and files with the

Office of the Secretary of State a document appointing an

agent in this State to receive service of judicial process.
" § 54B-270. Special conditions.

(a) The Administrator may require an out-of-state association to

designate one of its branches in North Carolina as a 'headquarters

branch' and may, by rule, require that reports, books, and records

required of associations doing business under this Article be available

at the designated headquarters branch.

(b) Once an out-of-state association has established at least one
branch in North Carolina pursuant to this Article, subsequent

applications to establish additional branches shall be considered on the

same basis as an application of a State association to establish an

additional branch pursuant to G.S. 54B-22.

(c) If an out-of-state association establishes a branch or branches

by merger with or purchase from an association located in this State,

and the out-of-state association and the association located in this State

are both owned by the same holding company, any conditions,

limitations, or restrictions placed on the holding company, pursuant to

Articles 3A and 13 of this Chapter, shall continue to apply to both the

acquiring out-of-state association and its holding company
"^543-271. Powers.

An out-of-state association that establishes a branch in North
Carolina may engage in all the activities authorized by North Carolina

law for a State association except to the extent that such activities have

been expressly prohibited by the state supervisor of the out-of-state

association or the laws of the out-of-state association's home state.

" § 54B-272. Establishment of out-of-state branches by state

associations.

With the prior consent of the Administrator, any association

chartered under the laws of North Carolina may establish a branch in

any other state in accordance with the laws of such other state.

" § 54B-273. Regulatory and supervisory oversight.

(a) The Administrator may enter into such agreements as necessary

regarding the scope, timing, coordination, and frequency of

examinations and other supervisory matters, including the sharing of

information gathered in such examinations, with other supervisors and

federal association regulators. This authority applies to both out-of-

state associations and their holding companies.

(b) The Administrator may require periodic reports on the financial

condition of any out-of-state association or its holding company that

maintains a branch within North Carolina and may from time to time

require from any such out-of-state associations other reports under

oath in such scope and detail as the Administrator may reasonably
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determine to be necessary for the purpose of assuring continuing

compliance with the provisions of this Article.

(c) The Administrator may, if necessary, conduct full-scope, on-

site examinations of any branch established pursuant to this Article.

(d) Out-of-state associations shall be assessed and required to pay

supervisory and examination fees in accordance with G.S. 54B-57 and

the rules issued thereunder.

" ^ 54B-274. Enforcemen t.

(a) Any enforcement authority available to the Administrator for

use against a State association may, subject to the provisions of

Chapter 150B of the General Statutes, be used against a branch

established under this Article and against the out-of-state association or

its parent holding company establishing such branch.

(b) The Administrator may suspend or revoke the authority of an

out-of-state association to establish or maintain a branch in North

Carolina upon a finding of fact or condition or circumstance that is

grounds for denial of an application to establish and maintain a branch

under this Article.

(c) The Administrator may enforce the provisions of this Article

through an action in any court of North Carolina or any other state or

any court of the United States as provided in G.S. 54B-64, 54B-65,

54B-66, and 54B-68 for the purpose of obtaining an appropriate

remedy for violation of any provisions of this Article.

(d) The Administrator may enter into joint actions with other

supervisors or federal association regulators, or both, having

concurrent jurisdiction over any out-of-state association that has a

branch in North Carolina or over any State association that has a

branch in another state, or may take such action independently to

carry out the Administrator's responsibilities under this Article and

assure compliance with the provisions of this Article and the

applicable association laws of this State.

"
§ 54B-275. Branch closings.

An out-of-state association that is subject to an order or written

agreement revoking its authority to establish or maintain a branch in

North Carolina and any State association that is subject to an order or

written agreement revoking hs authority to establish or maintain a

branch in another state shall wind up the business of that branch in an

orderly manner that protects the depositors, customers, and creditors

of the branch, and that complies with all North Carolina laws and all

other applicable laws regarding the closing of the branch.

" § 54B-276. Rules.

The Commission may adopt rules as necessary to carry out the

provisions of this Article.

"
§ 54B-277. Appeal of administrator's decision.
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Any aggrieved party in a proceeding under this Article may, within

30 days after final decision of the Administrator, appeal such decision

to the Commission. The Commission, within 30 days of receipt of the

notice of appeal, shall approve, disapprove, or modify the

Administrator's decision. Failure of the Commission to act within 30

days of receipt of notice of appeal shall constitute a final decision of

the Commission approving the decision of the Administrator.

Notwithstanding any other provision of law, any aggrieved party to a

decision of the Commission shall be entitled to an appeal pursuant to

G.S. 54B-16.
" § 54B-278. Severability.

If any provision of this Article or the application of such provision

to any persons or circumstances is found invalid, the remainder of this

Article and its application to persons or circumstances other than those

as to which it is held invalid, shall not be affected.
"

Sec. 3. Chapter 54C of the General Statutes is amended by

adding the following new Article to read:
"ARTICLE 10.

"Savings Bank Interstate Branches.

"^54C-199, Title.

This Article shall be known and may be cited as the North Carolina

Savings Bank Interstate Branch Act.
" § 54C-200. Definitions.

As used in this Article, unless the context clearly requires

otherwise, the following definitions apply:

(1) 'Administrator' means the Administrator of the Savings

Institution Division.

(2) 'Branch' means a full service office of a savings bank

through which it renders a savings bank service other than

its principal office. A savings bank may engage in any
' authorized function or service through an authorized branch

office.

(3) 'Commission' means the North Carolina Savings Institution

Commission.

(4) 'Home state' means (i) as to a state-chartered savings bank,

the state which granted the savings bank its charter, and (ii)

as to a federal savings bank, the state in which the savings

bank has its principal office.

(5) 'Out-of-state' savings bank means a savings bank granted a

charter by any state other than this State and whose principal

office is not located in this State.

(6) 'Savings bank' means a state savings bank or a federal

savings bank, unless limited by use of the words 'State' or

'federal'.
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(7) -State savings bank^ means a depositcry institution chartered

under the laws of this State.

(8) 'Supervisor^ means the state savings bank supervisor or

equivalent state official having primary regulatory authority

over an out-of-state savings bank.

"§ 54C-20I. Establishment of branches by out-of-sfale savings banks.

'

Any out-of-state savings bank that meets the requirements of this

Article may establish a branch within North Carolina either by (i) de

novo entry; (ii) the purchase of an existing branch; (iii) the purchase

of all or substantially all of the assets of a State savings bank located

in North Carolina; or (iv) merger or consolidation.

"
§ 54C-202. Application requirements.

(a) Any out-of-state savings bank desiring to establish a branch

office under this Article shall file with the Administrator a written

application meeting the following requirements:

(1) The out-of-state savings bank shall agree to comply with all

the applicable rules and regulations, and informational filing

requirements contained in the laws and rules of this State

that would apply to a State savings bank engaging in an

equivalent form of transaction. Additionally, the

Administrator shall apply the same standards of approval to

the application of the out-of-state savings bank as would

apply to an application by a State savings bank for an

equivalent form of transaction.

(2) The out-of-state savings bank shall provide the

Administrator, in the manner prescribed by the

Administrator, with such additional information as the

Administrator deems necessary, to fully evaluate the

application.

(3) The out-of-state savings bank shall pay an application fee

established by the Administrator pursuant to G.S. 54C-9.

(4) The out-of-state savings bank shall not commence operations

of the branch office until it has received the written approval

of the Administrator.

(b) The Administrator shall act on the application within 90 days of

receipt of the completed application.

"
§ 54C-203. Conditions for approval.

No application by an out-of-state savings bank received under this

Article may be finally approved by the Administrator unless:

(1) The Administrator has received in writing approval of the

proposed transaction from the supervisor of the out-of-state

savings bank;

(2) The supervisor of the out-of-state savings bank agrees in

writing to share with the Administrator examination reports

357



CHAPTER 191 Session Laws - 1993

prepared by the supervisor and any other information

deemed necessary by the Administrator regarding the out-of-

state savings bank;

(3) The out-of-state savings bank agrees in writing to make
available to the Administrator all information that may be
required to effectively examine the savings bank;

(4) The out-of-state savings bank agrees in writing that so long

as it maintains a branch in North Carolina, it will meet the

conditions set forth in this Article and comply with all

applicable North Carolina laws and any rules issued

thereunder, as well as any orders or directives issued to the

savings bank by the Administrator;

(5) The home state of the out-of-state savings bank permits

savings banks chartered under the laws of this State to

establish branches within its border; and

(6) The out-of-state savings bank designates and files with the

Office of the Secretary of State a document appointing an

agent in this State to receive service of judicial process.
" § 54C-204. Special conditions.

(a) The Administrator may require an out-of-state savings bank to

designate one of its branches in North Carolina as a 'headquarters

branch' and may, by rule, require that reports, books, and records

required of savings banks doing business under this Article be

available at the designated headquarters branch.

(b) Once an out-of-state savings bank has established at least one
branch in North Carolina pursuant to this Article, subsequent

applications to establish additional branches shall be considered on the

same basis as an application of a State savings bank to establish an

additional branch pursuant to G.S. 54C-23.

(c) If an out-of-state savings bank establishes a branch or branches

by merger with or purchase from a savings bank located in this State,

and the out-of-state savings bank and the savings bank located in this

State are both owned by the same holding company, any conditions,

limitations, or restrictions placed on the holding company, pursuant to

Article 9 of this Chapter, shall continue to apply to both the acquiring

out-of-state savings bank and its holding company.
" § 54C-205. Powers.

An out-of-state savings bank that establishes a branch in North
Carolina may engage in all the activities authorized by North Carolina

law for a State savings bank except to the extent that such activities

have been expressly prohibited by the state supervisor of the out-of-

state savings bank or the laws of the out-of-state savings bank's home
state.
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"
§ 54C-206. Establishment of out-of-state brmches by State savings

banks.

With the prior consent of the Administrator, any savings bank

chartered under the laws of North Carolina may establish a branch in

any other state in accordance with the laws of such other state.

"
§ 54C-207. Regulatory and supemsoiy oversight.

(a) The Administrator may enter into such agreements as necessary

regarding the scope, timing, coordination, and frequency of

examinations and other supervisory matters, including the sharing of

information gathered in such examinations, with other supervisors and

federal savings bank regulators. This authority applies to both out-of-

state savings banks and their holding companies.

(b) The Administrator may require periodic reports on the financial

condition of any out-of-state savings bank or its holding company that

maintains a branch within North Carolina and may from time to time

require from any such out-of-state savings banks other reports under

oath in such scope and detail as the Administrator may reasonably

determine to be necessary for the purpose of assuring continuing

compliance with the provisions of this Article.

(c) The Administrator may, if necessary, conduct full-scope, on-

site examinations of any branch established pursuant to this Article.

(d) Out-of-state savings banks shall be assessed and required to pay

supervisory and examination fees in accordance with G.S. 54C-55 and

the rules issued thereunder.
"
§ 54C-208. Enforcement.

(a) Any enforcement authority available to the Administrator for

use against a State savings bank may, subject to the provisions of

Chapter 15QB of the General Statutes, be used against a branch

established under this Article and against the out-of-state savings bank

or its parent holding company establishing such branch.

(b) The Administrator may suspend or revoke the authority of an

out-of-state savings bank to establish or maintain a branch in North

Carolina upon a finding of fact or condition or circumstance that is

grounds for denial of an application to establish and maintain a branch

under this Article.

(c) The Administrator may enforce the provisions of this Article

through an action in any court of North Carolina or any other state or

any court of the United States as provided in G.S. 54C-76, 54C-77,

54C-78, and 54C-79 for the purpose of obtaining an appropriate

remedy for violation of any provisions of this Article.

(d) The Administrator may enter into Joint actions with other

supervisors or federal savings banking regulators, or both, having

concurrent Jurisdiction over any out-of-state savings bank that has a

branch in North Carolina or over any State savings bank that has a
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branch in another state, or may take such action independently to

carry out the Administrator's responsibilities under this Article and

assure compliance with the provisions of this Article and the

applicable savings banking laws of this State.

" § 54C-209. Brmch closings.

An out-of-state savings bank that is subject to an order or written

agreement revoking its authority to establish or maintain a branch in

North Carolina and any State savings bank that is subject to an order

or written agreement revoking its authority to establish or maintain a

branch in another state shall wind up the business of that branch in an

orderly manner that protects the depositors, customers, and creditors

of the branch, and that complies with all North Carolina laws and all

other applicable laws regarding the closing of the branch.

"§ 54C-210. Rules.

The Commission may adopt rules as necessary to carry out the

provisions of this Article.

" § 54C-2IJ . Appeal of Administrator's decision.

Any aggrieved party in a proceeding under this Article may, within

30 days after final decision of the Administrator, appeal such decision

to the Commission. The Commission, within 30 days of receipt of the

notice of appeal, shall approve, disapprove, or modify the

Administrator's decision. Failure of the Commission to act within 30

days of receipt of notice of appeal shall constitute a final decision of

the Commission approving the decision of the Administrator.

Notwithstanding any other provision of law, any aggrieved party to a

decision of the Commission shall be entitled to an appeal pursuant to

G.S. 54C-16.

"^54C-2I2. Severability.

If any provision of this Article or the application of such provision

to any persons or circumstances is found invalid, the remainder of this

Article and its application to persons or circumstances other than those

as to which it is held invalid, shall not be affected.
"

Sec. 4. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

22nd day of June, 1993.

S.B. 1070 CHAPTER 192

AN ACT RELATING TO THE POWERS AND SCOPE OF THE
NEW HANOVER COUNTY HUMAN RELATIONS
COMMISSION.

The General Assembly of North Carolina enacts:
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Section 1. Section 1 of Cliapter 960 of the 1981 Session Laws,

as amended by Section 2.1 of Chapter 617 of the 1989 Session Laws

and Section 59 of Chapter 770 of the 1989 Session Laws, reads as

rewritten:

"Section 1. Authority to Adopt Ordinances. The Board of

Commissioners of New Hanover County may adopt ordinances to

prohibit discrimination in employment and housing based on race,

color, national origin, religion, sex, handicap or attained the age of 4

or more, attained age of 40 or more, familial status, disabling

condition, or other categories that may in the future be prohibited by

federal law or regulations. To assist in the enforcement of these

ordinances, the Board of Commissioners may authorize or create an

agency or commission of the county of New Hanover (hereafter called

"The Agency') to take such actions and to have such powers as might

be appropriate and necessary to implement said ordinances including,

but not limited to, the power to receive, initiate, investigate, seek to

conciliate, hold hearings on and pass upon complaints, to mediate

alleged violations of such ordinances, to issue orders against persons it

finds, after notice and hearing, to have violated such ordinances and to

seek court enforcement of such orders.

The agency may, as part of such order, require any such person to

cease and desist from unlawful practices and to engage in such

additional remedial action as may be appropriate including, but not

limited to, requiring such person to do the following:

(a) to hire, reinstate or upgrade aggrieved individuals, with or

without back pay;

(b) to admit aggrieved individuals or to allow such individuals to

participate in guidance programs, apprenticeship training programs,

on-the-job training programs, or other occupational training or

retraining programs, and to utilize objective criteria in the admission

of such individuals in such programs;

(c) to submit to the agency for approval or disapproval, plans to

eliminate or reduce imbalance with respect to race, color, national

origin, religion, sex, handicap, or age;

(d) to provide technical assistance to persons subject to this act to

further compliance with the act;

(e) to report as to the manner of compliance;

(f) to post notices in conspicuous places in the form prescribed by

the agency."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22nd day of June, 1993.
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H.B. 346 CHAPTER 193

AN ACT TO AUTHORIZE ALCOHOLIC BEVERAGE ELECTIONS
IN CITIES LOCATED IN TWO OR MORE COUNTIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 18B-600 is amended by adding a new
subsection to read:

"
(e4) Multicounty/City ABC Elections. — If a city is located in two

or more counties, the following provisions shall apply:

(1) The city may hold a malt beverage or unfortified wine

election if any count}^ in which a portion of the city is

located has already held such an election, the vote in the last

election of the particular type was against the sale of that

type of alcoholic beverage, and the city has a population of

500 or more.

(2) The city may hold a mixed beverage election if the city has

at least 500 registered voters and a county in which a

portion of the city is located operates ABC stores.

(3) If an election is held by a city under this subsection, all of

the city voters may vote in the election. If the vote is for

approval, alcoholic beverages may be sold on the basis of

that approval and under the provisions of this Chapter. If

the sale of mixed beverages is approved, the mixed beverage

permittees shall purchase their liquor from one or more
ABC stores located within the city that have been designated

by the local boards for those purchases. The remaining

gross receipts shall be distributed in accordance with existing

law applicable to those ABC stores, except that after the

applicable distributions have been made pursuant to G.S.

18B-805(b), (c), and (d), the local share of the mixed

. , beverages surcharge and the guest room cabinet surcharge

required by G.S.18B-804(b)(8) and (9) shall be distributed

one-half to the general fund of the city where the mixed

beverage permittees are located and one-half to the local

ABC boards from whose stores liquor is purchased.
"

Sec. 2. G.S. 18B-501(f) reads as rewritten:

"(f) Contracts with Other Agencies. ~ Instead of hiring local ABC
officers, a local board may contract to pay its enforcement funds to a

sheriff's department, city police department, or other local

law-enforcement agency for enforcement of the ABC laws within the

agency's territorial jurisdiction. Enforcement agreements may be

made with more than one agency at the same time. When such a

contract for enforcement exists, the officers of the contracting
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law-enforcement agency shall have the same authority to inspect under

G.S. 18B-502 that an ABC officer employed by that local board would

have. If a city located in two or more counties approves the sale of

some type of alcoholic beverage pursuant to the provisions of G.S.

18B-6Q0(e4), and there are no local ABC boards established in the

city and one of the counties in which the city is located, the local ABC

board of any county in which the city is located may enter into an

enforcement agreement with the city^s police department for

enforcement of the ABC laws within the entire city, including that

portion of the city located in the county of the ABC board entering

into the enforcement agreement.
"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22ndday of June, 1993.

H.B. 820 CHAPTER 194

AN ACT AMENDING THE STATUTORY DEFINITION OF
SUBDIVISION IN PASQUOTANK COUNTY.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A-335 reads as rewritten:

"^l53A-335. 'Subdivision' defined.

For purposes of this Part, 'subdivision' means all divisions of a

tract or parcel of land (in addition to the undivided remaining portion

of the original undivided tract) into two or more lots, building sites, or

other divisions for the purpose of sale or building development

(whether immediate or future) and includes all division of land

involving the dedication of a new street or a change in existing streets;

however, the following is not included within this definition and is not

subject to any regulations enacted pursuant to this Part:

(1) The combination or recombination of portions of previously

subdivided and recorded lots if the total number of lots is not

increased and the resultant lots are equal to or exceed the

standards of the county as shown in its subdivision

regulations;

(2) The division of land into parcels greater than 10 acres if no

street right-of-way dedication is involved;

(3) The public acquisition by purchase of strips of land for

widening or opening streets; -and

(4) The division of a tract in single ownership the entire area of

which is no greater than two acres into not more than three

lots, if no street right-of-way dedication is involved and if the
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resultant lots are equal to or exceed the standards of the

county as shown by its subdivision regulations, regulations;

(5) The division of a tract of land into one lot where:
a^ The lot fronts upon a State-maintained road;

b^ The lot is served by a public water system; -

c. The lot is large enough to meet applicable State and local

health codes and other local ordinances; and

(6) The gift by a property owner of a single lot to the property

owner's child or parent or to each of the property owner's
children or parents where:

£. The lot fronts upon a State-maintained road;

b^ The lot is served by a public water system; and
c. The lot is large enough to meet applicable State and local

health codes and other local ordinances.

This exemption shall be for a one-time gift of a single lot to

each child or parent of the property owner. A gift of any
additional lot to the same child or parent shall require

compliance with the county's subdivision ordinance.
"

Sec. 2. This act applies to Pasquotank County only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22nd day of June, 1993.

H.B. 842 CHAPTER 195

AN ACT TO REPEAL THE DEFINITION OF SUBDIVISION FOR
LINCOLN COUNTY.

The General Assembly of Norih Carolina enacts:

Section 1. Section 1.1 of Chapter 626 of the 1989 Session
Laws is repealed.

Sec. 2. This act becomes effective January 1, 1994.

In the General Assembly read three times and ratified this the

22nd day of June, 1993.

H.B. 882 CHAPTER 196

AN ACT TO AMEND THE CHARTER OF THE CITY OF
CHARLOTTE TO AUTHORIZE THE CITY TO PURCHASE
TELECOMMUNICATIONS. DATA PROCESSING AND DATA
COMMUNICATIONS EQUIPMENT, SUPPLIES AND
SERVICES ON A REQUEST FOR PROPOSAL BASIS.

The General Assembly of North Carolina enacts:
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Section 1. Subchapter E, Chapter IX of the Charter of the City

of Charlotte, being Chapter 713, Session Laws of 1965, as amended,

is amended by adding a new section to read:

"Sec. 9.85. Exemption From Certain Purchasing Requirements.

(a) Because of the:

(1) Highly complex and innovative nature of

telecommunications, data processing and data

communications equipment, supplies and services; and

(2) Desirability of a single point of responsibility for the

development of contracts for products and services which

include in their scope combinations of design, installation,

operation, management, and service and maintenance

responsibilities over prolonged periods of time

in some instances it may be beneficial to the City to award a contract

on the basis of factors other than cost alone, including but not limited

to, (i) system design, (ii) operation experience, (iii) system reliability,

(iv) long-term operational costs, (v) compatibility with existing

equipment, and (vi) emerging technology. Therefore, notwithstanding

the provisions of Article 8 of Chapter 143 of the General Statutes, or

any other general, special, or local law, a contract entered into

between the City and any person selected as a responsible proposer

pursuant to this section may be awarded, negotiated, and entered into

in accordance with the following provisions for the award of a contract

based upon an evaluation of proposals submitted in response to a

request for proposals prepared by or for the City.

(b) This section establishes special procedures for the purchase and

lease of telecommunications, data processing and data communications

equipment, supplies and services, and applies only to those purchases

and leases.

(c) The City shall give notice that it is requesting proposals as

follows:

(1) By mailing notice of request for proposals a minimum of 10

days prior to the time specified for opening of said proposal

to suppliers represented on the City's current relevant bid

list; and

(2) By advertisement at least one week before the time specified

for the opening of said proposals in a newspaper having

general circulation in the City. The advertisement shall state

the time and place where the request for proposals may be

had, and the time and place for opening of said proposals,

and shall reserve to the City the right to reject any or all

such proposals.

All proposals shall be opened in public. Proposals shall be sealed if

the invitation to propose so specifies.
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(d) The City shall require in its request for proposals that each

proposal to be submitted:

(1) Shall include:

a. Information relating to the experience of the proposer on
the basis of which said proposer purports to be qualified

to carry out all work required by a proposed contract;

b. The ability of the proposer to secure adequate financing;

c. Proposals for project staffing, implementation of work
tasks, and the carrying out of all responsibilities required

by a proposed contract;

(2) Language clearly identifying and specifying all elements of

cost which would become charges to the City, in whichever

form, in return for the fulfillment by the proposer of all

tasks and responsibilities established by the request for the

proposal for the full lifetime of a proposed contract,

including, as appropriate, but not limited to, (i) the cost of

purchase or lease of equipment, (ii) the cost of design,

installation, operation, management, and maintenance of any

system, and (iii) the cost of any services performed by

proposer; and

(3) Shall include such other information as the City may
determine to have a material bearing on its ability to evaluate

any proposal in accordance with this section.

The City may prescribe the form and content of such proposal and,

in any event, the proposer must submit sufficiently detailed

information to permit a fair and equitable evaluation of such proposal.

The City may evaluate such proposals based on one or more of the

factors set forth above as the City determines to be appropriate.

(e) The City may make a contract award to any responsible

proposer selected pursuant to this section based on a determination

that the selected proposal is more responsive to the request for

proposals and may thereupon negotiate a contract with said proposer

for the purchase and/or lease of equipment and performance of the

services set forth in the request for proposals and the response thereto.

Such determination is conclusive."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22nd day of June, 1993.

S.B. 90 CHAPTER 197

AN ACT TO PROMOTE THE SOURCE REDUCTION OF WASTE
IN STATE PURCHASING.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-309.14 is amended by adding two new

subsections to read:
"
(al) Tlie Department of Administration shall review and revise its

bid procedures and specifications set forth in Article 3 of Chapter 143

of the General Statutes and the Department of Transportation shall

review and revise its bid procedures and specifications set forth in

Article 2 of Chapter 136 of the General Statutes to encourage the

purchase or use of reusable, refillable, repairable, more durable, and

less toxic supplies and products.

(1) The Department of Administration shall require the

procurement of such supplies and products to the extent that

the purchase or use is practicable and cost-effective. The

Department of Administration shall require the purchase or

use of remanufactured toner cartridges for laser printers to

the extent practicable.

(2) The Department of Transportation shall require the purchase

or use of such supplies and products in the construction and

maintenance of highways and bridges to the extent that the

purchase or use is practicable and cost-effective.

(3) The Department of Administration and the Department of

Transportation shall each prepare an annual report by

October 1 of each year to the Environmental Review

Commission concerning the review and revision of bid

procedures and the purchase and use of reusable, refillable,

repairable, more durable, and less toxic supplies and

products.
"

Sec. 2. G.S. 136-18 is amended by adding a new subdivision to

read:
"
(30) Consistent with G.S. 13QA-309.14(al), the Department of

Transportation shall review and revise its bid procedures

and specifications set forth in Chapter 1 36 of the General

Statutes to encourage the purchase or use of reusable,

refillable, repairable, more durable, and less toxic

supplies and products. The Department of Transportation

shall require the purchase or use of such supplies and

products in the construction and maintenance of highways

and bridges to the extent that the use is practicable and

cost-effective. The Department shall prepare an annual

report on October 1 of each year to the Environmental

Review Commission as required under G.S. 130A-

309.14(al).
"

Sec. 3. This act becomes effective January 1, 1994. The

Department of Administration and the Department of Transportation
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shall prepare the first report to the Environmental Review Commission
on October 1, 1994.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

S.B. 1007 CHAPTER 198

AN ACT TO MAKE VARIOUS TECHNICAL AND CONFORMING
REVISIONS TO THE NURSING PRACTICE ACT.

The General Assembly of North Carolina enacts:
,

Section 1. G.S. 90-171.24 reads as rewritten:
" § 90- 1 71 . 24. Executive director.

The executive director shall perform the duties prescribed by the

Board, serve as treasurer secretary/treasurer to the Board, and furnish

a surety bond as provided in G.S. 128-8. The bond shall be made
payable to the Board."

Sec. 2. G.S. 90-171.25 reads as rewritten:
" § 90-171 .25. Custody and use offunds.

The executive director shall deposit in financial institutions

designated by the Board as official depositories all fees payable to the

Board. The funds shall be deposited in the name of the Board and

shall be used to pay all expenses incurred by the Board in carrying

out the purposes of this Article. Such funds shall be annually audited

by the State Auditor, in accordance with State law.
"

Sec. 3. G.S. 90-171.30 reads as rewritten:

"% 90-171.30. Licensure by examination.

At least twice each year the Board shall give an examination

examination, at the time and place it determines, to applicants for

licensure to practice as a registered nurse or licensed practical nurse.

The Board shall give advance notice to applicants and to person s

conducting approved nursing programs of the time and place of each

examination. The Board shall adopt regulation s , rules, not

inconsistent with this Article, governing qualifications of applicants,

the conduct of applicants during the examination, and the conduct of

the examination. The applicants shall be required to pass -an the

examination approved and administered required by the Board. The
Board shall adopt rules which identify the criteria which must be met

by an applicant in order to be issued a license. When the Board
determines that an applicant has met those criteria, passed the required

examination, submitted the required fee, and has demonstrated to the

Board's satisfaction that he or she is mentally and physically

competent to practice nursing, the Board shall issue a license to the

applicant." ,.>
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Sec. 4. G.S. 90-171.31 reads as rewritten:

"% 90-171.31. Ree.xaminalion.

Any applicant who fails to pass the first licensure examination may
take subsequent examinations in accordance with the rules -aod

regulations of the Board. Board, provided that any person who has

graduated from a nursing program after July 1, 1981, must pas s the

examination within three years of graduation. After this three -year

period,—the

—

applicant—mu^—reenter—afl4—

s

uccessfully—complete—

a

Board -approved—nursing—program—before—being—allowed—to—take

subsequent examination s .

"

Sec. 5. G.S. 90-171.33 reads as rewritten:

"§ 90-171.33. Temporary license.

(a) Until the implementation of the computer-adaptive licensure

examination, the Board may The Board s hall issue a nonrenewable

temporary license to persons who are applying for licensure under

G.S. 90-171.30, and who are scheduled for the licensure examination

at the first opportunity after graduation, for a period not to exceed the

lesser of nine months or the date of applicant's notification of the

results of the licensure examination. The Board shall revoke the

temporary license of any person who does not take the examination as

scheduled, or who has failed the examination for licensure as provided

by this act. The Board shall issue a nonrenewable temporary license

to persons applying for licensure under G.S. 90-171.32 for a period

not to exceed the lesser of six months or until the Board determines

whether—the

—

applicant—is

—

qualified—t©

—

practice—nursing—io

—

North

Carolina . Temporary licensees may perform patient-care services

within limits defined by the Board.—In defining these limits, the Board

shall consider the abilit}' of the temporary licensee to safely and

properly carry out patient-care services.—Temporary licensees s hall be

held to the standard of care of a fully licensed nurse.

(b) Upon implementation of the computer-adaptive licensure

examination, no temporary licenses will be issued to persons who are

applying for licensure under G.S. 90-171.30.

(c) The Board may issue a nonrenewable temporary license to

persons applying for licensure under G.S. 90-171.32 for a period not

to exceed the lesser of six months or until the Board determines

whether the applicant is qualified to practice nursing in North

Carolina. Temporary licensees may perform patient-care services

within limits defined by the Board. In defining these limits, the Board

shall consider the ability of the temporary licensee to safely and

properly carry out patient-care services. Temporary licensees shall be

held to the standard of care of a fully licensed nurse.
"

Sec. 6. G.S. 90-171.34 reads as rewritten:

" % 90-171 .34. Licensure renewal.
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Every unencumbered license license, except temporary license,

issued under this Article shall be renewed every for two years. On or

before the date the current license expires, every person who desires

to continue to practice nursing shall apply for licensure renewal to the

Board on forms furnished by the Board and shall also file the required

fee. The Board shall provide space on the renewal form for the

licensee to specify the amount of continuing education received during

the renewal period. Failure to renew the license within 30 days after

before the expiration date shall result in automatic forfeiture of the

right to practice nursing in North Carolina. Carolina until such time

that the license has been reinstated.
"

Sec. 7. G.S. 90-171.35 reads as rewritten:

" § 90-1 71 . 35. Reinstatement.

A licensee who has allowed license to lapse by failure to renew as

herein provided may apply for reinstatement on a form provided by the

Board. The Board shall require the applicant to return the completed

application with the required fee and to furnish a statement of the

reason for failure to apply for renewal prior to the deadline. If the

license has lapsed for at least five years, the Board shall require the

applicant to complete satisfactorily a refresher course approved by the

Board Board, or provide proof of active licensure within the past five

years in another jurisdiction. The Board may require any applicant

for reinstatement to satisfy the Board that the license should be

reinstated. If, in the opinion of the Board, the applicant has so

satisfied the Board, it shall issue a renewal of license to practice

nursing, or it shall issue a license to practice nursing for a limited

time."

Sec. 8. G.S. 90-171. 36(b) reads as rewritten:

"(b) When such person desires to be removed from the inactive list

and returned to the active list, list within five years of being placed on
inactive status, an application shall be submitted to the Board on a

form furnished by the Board and the fee shall be paid for license

renewal. The Board shall require evidence of competency to resume
the practice of nursing before returning the applicant to active status.

If the person has been on the inactive list for more than five years, the

applicant must satisfactorily complete a refresher course approved by
the Board or provide proof of active licensure within the past five

years in another jurisdiction.
"

Sec. 9. G.S. 90-171.43 reads as rewritten:

"% 90-171.43. License required.

No person shall practice or offer to practice as or use any card, title

or abbreviation to indicate that such person is a registered nurse or

licensed practical nurse unless that person is currently licensed as
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provided by this Article. This Article shall not, however, be

construed to prohibit or limit the following:

(1) The performance by any person of any act for which that

person holds a license issued pursuant to North Carolina

law;

(2) The clinical practice by students enrolled in approved

nursing programs programs, continuing education programs,

or refresher courses under the supervision of qualified

faculty;

(3) The performance of nursing performed by persons who hold

a temporary license issued pursuant to G.S. 90-171.33;

(4) The delegation to any person, including a member of the

patient's family, by a physician licensed to practice medicine

in North Carolina, a licensed dentist or registered nurse of

those patient-care services which are routine, repetitive,

limited in scope that do not require the professional

judgment of a registered nurse or licensed practical nurse;

(5) Assistance by any person in the case of emergency.

Any person permitted to practice nursing without a license as

provided in subdivision (2) or (3) of this section shall be held to the

same standard of care as any licensed nurse."

Sec. 10. G.S. 90-171.44 reads as rewritten:

" § 90-1 71 . 44. Prohibited acts.

It shall be a violation of this Article Article, and subject to action

under G.S. 90-171.37, for any person to:

(1) Sell, fraudulently obtain, or fraudulently furnish any nursing

diploma or aid or abet therein;

(2) Practice nursing under cover of any fraudulently obtained

license;

(3) Practice nursing without a license;

(4) Conduct a nursing program or a refresher course for

activation of a license, that is not approved by the Board; or

(5) Employ unlicensed persons to practice nursing in violation

of this Article, nursing.
"

Sec. 11. G.S. 90-171.47 reads as rewritten:

"§90-/77.47. Reports: immunity from suit.

Any person who has reasonable cause to suspect misconduct or

incapacity of a licensee or who has reasonable cause to suspect that

any person is in violation of this Article, including those actions

specified in G.S. 90-171.37(1) through jg^ (8), G.S. 90-171.43, and

G.S. 90-171.44, shall report the relevant facts to the Board. Upon
receipt of such charge or upon its own initiative, the Board may give

notice of an administrative hearing or may, after diligent investigation,

dismiss unfounded charges. Any person making a report pursuant to
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this section shall be immune from any criminal prosecution or civil

liability resulting therefrom unless such person knew the report was
false or acted in reckless disregard of whether the report was false."

Sec. 12. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 257 CHAPTER 199

AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE
EDUCATIONAL LEADERSHIP TASK FORCE AND THE JOINT
LEGISLATIVE EDUCATION OVERSIGHT COMMITTEE
CONCERNING SCHOOL ADMINISTRATOR PROGRAMS AT
THE CONSTITUENT UNIVERSITY OF NORTH CAROLINA
INSTITUTIONS.

Whereas, the Educational Leadership Task Force, established by
the 1991 General Assembly, has completed its work and reported to

the Joint Legislative Education Oversight Committee of the General
Assembly; and

Whereas, the Joint Legislative Education Oversight Committee
approved the recommendations of the Educational Leadership Task
Force for submission to the General Assembly; and

Whereas, the Task Force found that North Carolina's school

administrator training programs could be improved and thus improve
the quality of public school education in the State; and

Whereas, the Task Force found that State resources support the

training of school administrators far in excess of the number needed to

fill school administrator positions; and
Whereas, the Task Force found that entrance standards to school

administrator programs need to be improved; and
Whereas, the Task Force found that resources for training school

administrators could be better used by supporting fewer programs, and
that those fewer programs could gain in resources saved by closing

other school administrator programs; and
Whereas, the Task Force found that minorities and women are

underrepresented in school administrator programs and should be
encouraged to apply to and complete school administrator training

programs; Now, therefore.

The General Assembly of North Carolina enacts:

Section 1. Chapter 116 of the General Statutes is amended by
adding a new Article to read:
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"ARTICLE 5B.

"School Administrator Training Programs.

"§ 116-74.21. Establishment of a competitive proposal process for

school administrator programs.

(a) The Board of Governors shall develop and implement a

competitive proposal process and criteria for assessing proposals to

establish school administrator training programs v^ithin the constituent

institutions of The University of North Carolina. To facilitate the

development of the programs, program criteria, and the proposal

process, the Board of Governors may convene a panel of national

school administrator program experts and other professional training

program experts to assist it in designing the program, the proposal

process, and criteria for assessing the proposals.

(b) No more than seven school administrator programs shall be

established under the competitive proposal program. In selecting

campus sites, the Board of Governors shall be sensitive to the racial,

cuUural, and geographic diversity of the State. Special priority shall be

given to the following factors: (i) the historical background of the

institutions in training educators; (ii) the ability of the sites to serve

the geographic regions of the State, such as, the far west, the west,

the triad, the piedmont, and the east; and, (iii) whether the type of

roads and terrain in a region make commuting difficult. A school

administrator program may provide for instruction at one or more

campus sites.

(c) The Board of Governors shall study the issue of supply and

demand of school administrators to determine the number of school

administrators to be trained in the programs in each year of each

biennium. The Board of Governors shall report the results of this

study to the Joint Legislative Education Oversight Committee no later

than March 1, 1994, and annually thereafter.

(d) The Board of Governors shall develop a budget for the

programs established under subsection (a) of this section that reflects

the resources necessary to establish and operate school administrator

programs that meet the vision of the report submitted to the 1993

General Assembly by the Educational Leadership Task Force.
"

Sec. 2. In developing the overall plan for the school

administrator programs established in accordance with G.S. 116-

74.21, the Board of Governors and its panel shall consider:

(1) What university units, if any, other than schools of

education, may submit a proposal;

(2) How to phase out existing school administrator programs so

that by July 1, 1998, only those school administrator

programs chosen in accordance with this act may continue to

train school administrators at the constituent institutions;
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(3) Whether any laws or rules require amendment or should be
repealed to facilitate implementation of the program,
including G.S. 1 15C-12(9)(a), 115C-284, 115C-289, 115C-
295, 115C-296, 115C-298, 115C-303, 115C-315, and 116-

11.2;

(4) How resources expended for school administrator programs
compare to resources expended for other professional

schools within the constituent institutions;

(5) How the programs can attract the best candidates inclusive of

women and racial minorities; and

(6) How the overall plan is sensitive to the needs of program
participant's families.

Sec. 3. The Board of Governors shall develop criteria for

assessing the proposals submitted in accordance with G.S. 116-74.21.

In developing the criteria the Board of Governors shall consult with

representatives of independent colleges in the State that have school

administrator training programs. Submitted proposals shall include the

extent to which the proposed programs:

(1) Meet standards proposed by professional associations in the

area of educational leadership;

(2) Demonstrate a significant commitment of campus
resources;

(3) Employ entrance standards and criteria that will attract

high-quality applicants inclusive of women and racial

minorities;

(4) Reflect a vision for leadership for the public schools;

(5) Are interdisciplinary in design, and interprofessional in

nature;

(6) Reflect collaboration with local school units, professional

associations, and industry and business;

(7) Employ varied methods of instruction;

(8) Integrate clinical components throughout the program;

(9) Contain plans for the continual professional development of

program faculty;

(10) Emphasize a common core of knowledge and skills

grounded in problems of practice, such as societal and
cultural influences on schooling, teaching and learning

processes, current school improvement and reform,

organizational theory, policy analysis, leadership, and
management skills, including strategic planning; and

(11) Provide students with a significant, active, full-time

internship experience that (i) is an extension of earlier

clinical experiences; (ii) is planned and supervised by a
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well-trained mentor; and (iii) extends over a minimum of

one school year.

Sec. 4. G.S. 115C-296(b) reads as rewritten:

"(b) It is the policy of the State of North Carolina to maintain the

highest quality teacher education programs and school administrator

programs in order to enhance the competence of professional

personnel certified in North Carolina. To the end that teacher

preparation programs are upgraded to reflect a more rigorous course

of study, the State Board of Education shall submit to the General

Assembly not later than November 1, 1994, a plan to promote this

policy. The State Board of Education, as lead agency in coordination

and cooperation with the University Board of Governors, the Board of

Community Colleges and such other public and private agencies as are

necessary, shall continue to refine the several certification

requirements, standards for approval of institutions of teacher

education, standards for institution-based innovative and experimental

programs, standards for implementing consortium-based teacher

education, and standards for improved efficiencies in the

administration of the approved programs. The standards for approval

of institutions of teacher education shall require that teacher education

programs for students who do not major in special education include

courses in the identification and education of children with learning

disabilities. The State Board of Education shall incorporate the criteria

developed in accordance with G.S. 116-74.21 for assessing proposals

under the School Administrator Training Program into its school

administrator program approval standards.
"

Sec. 5. (a) No later than October 1, 1993, the Board of

Governors shall convene a Quality Candidate Committee to create

admissions criteria for its School Administrator Training Programs
and to assist local education agencies in developing procedures to hire

the best qualified candidates. It is expected that the members of the

Committee shall perform much of the research needed to complete its

work. In its work, the Committee shall follow and expand upon the

recommendations of the Educational Leadership Task Force report to

the 1993 General Assembly. The Board of Governors and the

Department of Public Instruction shall assign staff to assist the

Committee in its work. The Committee shall:

(1) Create admissions criteria for candidates entering school

administrator programs. The criteria may include leadership

ability, relevant work experience, including whether teaching

experience is necessary and shall be required of candidates,

evidence of academic achievement as well as potential as a

practitioner, how to best attract qualified women and
minorities into the programs, and when and how to best
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evaluate the success of the criteria after implementation.

The Committee shall suggest methods that will promote
cooperation between program faculty and practitioners in

choosing candidates.

(2) Examine how to improve procedures for selecting highly

qualified candidates for administrative positions in the public

schools. The Committee shall analyze current employment
practices, examine procedures used at exemplary sites, study

methods used by industry and business to select its managers
and administrators, and determine how to successfully attract

and employ women and minorities in school administrator

positions. The Committee shall recommend a procedure to

disseminate its findings to local school boards so that the

improved hiring procedures may begin as soon as possible.

(3) Recommend whether any laws or rules should be amended
or repealed to facilitate implementation of the selection

criteria for program or job candidates, including G.S. 115C-
12(9)(a), 115C-284, 115C-289, 115C-295, 115C-296,
115C-298, 115C-303, 115C-315, and 116-11.2.

(b) There shall be 15 members of the Quality Candidate
Committee. Members shall receive per diem, subsistence, and travel

allowances in accordance with G.S. 138-5 or G.S. 138-6, as

appropriate. Except as otherwise provided, if a vacancy occurs in the

membership, the appointing authority shall appoint another person to

serve for the balance of the unexpired term. Appointments shall be

made as follows:

(1) One dean of a school of education who shall chair the

Committee, appointed by the President of The University of

North Carolina.

(2) One member of the Board of Governors, appointed by the

Chair of the Board of Governors.

(3) One member of the State Board of Education, appointed

by the State Board Chair.

(4) One dean of a professional school, appointed by the

President of The University of North Carolina.

Professional schools may include schools of Business,

Public Administration, Law, or Medicine.

(5) Five schools of education faculty members, appointed by
the President of The University of North Carolina upon the

recommendations of the deans of the schools of education.

(6) Two practicing school administrators, appointed by the

State Superintendent of Public Instruction.

(7) One local school board member, appointed by the Chair of

the State Board of Education.
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(8) One member of the North Carolina Bar Association

Education Law Section, appointed by the President of the

Bar Association;

(9) The Director of the Principal Fellows Program, once that

is established; and

(10) The President of the North Carolina Association of

Independent Colleges and Universities, or a designee.

(c) Upon the request of the Chair of the Quality Candidate

Committee, all State departments and agencies, all local governments

and their subdivisions, and all institutions approved to train public

school administrators shall furnish the Committee with any

nonconfidential information in their possession or available to them.

(d) The Committee shall report its recommendations concerning

admissions criteria for program candidates to the Board of Governors

for its approval no later than October 1, 1994. The Board of

Governors shall implement its findings based on the report of the

Committee. The Board of Governors shall provide an informational

report no later than November 15, 1994, to the Joint Legislative

Education Oversight Committee on its findings concerning admission

for program candidates.

The Committee shall report its recommendations concerning

selection criteria for job candidates and how to best assist local boards

in selecting school administrators to the State Board of Education for

its approval no later than November 1, 1994. The State Board of

Education shall provide an informational report no later than

November 15, 1994, to the Joint Legislative Education Oversight

Committee on its findings concerning job selection criteria, and how
to best assist local boards in selecting school administrators.

The Quality Candidate Committee shall terminate November 15,

1994.

Sec. 6. The Board of Governors shall report on the design for

the programs and the proposal process created in accordance with

G.S. 116-74.21 to the Joint Legislative Education Oversight

Committee no later than December 1, 1993. Requests for proposals

shall be disseminated to the constituent institutions no later than

January 15, 1994. Proposals shall be submitted to the Board of

Governors no later than June 1, 1994. The Board of Governors shall

then reconvene the panel of experts to screen the submitted proposals.

After its screening, the panel shall make recommendations by
September 1, 1994, to the Board of Governors. The Board of

Governors shall choose the institutions that shall have school

administrator programs no later than November 1, 1994.
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Sec. 7. Institutions chosen to have programs in accordance with

G.S. 116-74.21 shall plan for the implementation of the programs.
Programs shall begin operating no later than September 1, 1995.

Sec. 8. Sections 5 and 7 of this act shall not become effective

unless sufficient funds are appropriated for this purpose. Nothing in

this act shall require the General Assembly to appropriate any funds to

implement it.

Sec. 9. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 430 CHAPTER200

AN ACT TO INCREASE THE MAXIMUM VEHICLE TAX THAT
CAN BE LEVIED IN THE CITY OF GREENVILLE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 20-97(a) reads as rewritten:

"(a) All taxes levied under the provisions of this Article are

intended as compensatory taxes for the use and privileges of the public

highways of this State, and shall be paid by the Commissioner to the

State Treasurer, to be credited by him to the State Highway Fund; and
no county or municipality shall levy any license or privilege tax upon
any motor vehicle licensed by the State of North Carolina, except that

cities and towns other than the City of Durham may levy not more
than five dollars ($5.00) twenty dollars ($20.00) per year upon any
vehicle resident therein, and except that the City of Durham may levy

not more than one dollar ($1.00) per year upon any vehicle resident

therein. Provided, further, that cities and towns may levy, in addition

to the amounts hereinabove provided for, a sum not to exceed fifteen

dollars ($15.00) per year upon each vehicle operated in such city or

town as a taxicab."

Sec. 2. This act applies to the City of Greenville only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 490 CHAPTER 201

AN ACT TO CHANGE THE NAME OF THE STATE INDIAN
HOUSING AUTHORITY TO THE INDIAN HOUSING
AUTHORITY.

The General Assembly of North Carolina enacts:

378



Session Laws - 1993 CHAPTER 201

Section 1. Article 5 of Chapter 157 of the General Statute

reads as rewritten:

"ARTICLE 5.
"
State Indian Housing Authority.

" § 157-66. Authority created.

There is hereby created and established a public body corporate and

politic to be known as the North Carolina State Indian Housing

Authority which shall be governed by the provisions of law controlling

housing authorities as set out in this Chapter as well as other

applicable provisions of the General Statutes. It is the intent of the

General Assembly that the North Carolina -State Indian Housing

Authority not be treated as a State agency for any purpose, but rather

that it be treated as a housing authority as set out above.

"§ 157-67. Powers of Authority; applicability of certain laws; powers of

Governor and Commission of Indian Affairs.

The -State Indian Housing Authority, hereafter referred to as the

Authority, shall exercise its powers to provide housing for Indians of

low income. Except as otherwise provided in this Article, ail the

provisions of law applicable to housing authorities created for

municipalities pursuant to Chapter 157 of the General Statutes shall be

applicable to this Authority, unless a different meaning clearly appears

from the context. The Governor and the Commission of Indian Affairs

are hereby authorized to exercise all appointing and other powers with

respect to this Authority that are vested pursuant to said Chapter 157

in the chief executive officer and governing body of a municipality.

"§ 157-68. Commissioners of Authority.

The Authority shall consist of not less than five nor more than nine

commissioners (the number to be set by the North Carolina State

Commission of Indian Affairs) who shall be appointed by the

Governor, after receiving nominations from the North Carolina State

Commission of Indian Affairs. For each vacancy, the Governor must

appoint one person from a list of two eligible persons so nominated.

Commissioners shall be selected from the major groups of North

Carolina Indians that elect members to the North Carolina State

Commission of Indian Affairs under G.S. 143B-407. No person shall

be barred from serving as a commissioner because he is a tenant or

home buyer in an Indian housing project.

" § 157-69. Area of operation.

The area of operation of the Authority shall include the entire State:

Provided, that the Authority shall not undertake any housing project or

projects whhin the area of operation of any city, county or regional

housing authority unless a resolution shall have been adopted by such

city, county or regional housing authority declaring that there is a

need for the State Indian Housing Authority to exercise its powers
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within such city, county or regional housing authority's area of

operation

.

"§ 157-70. Rentals and tenant selection in accordance with § 157-29.

Rentals and tenant selection in connection with projects of the

Authority shall be in accordance with G.S. 157-29."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 533 CHAPTER 202

AN ACT TO ENSURE THE REIMBURSEMENT OF UNEARNED
COMMISSIONS TO EMPLOYEES FROM PRIVATE
PERSONNEL SERVICES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-47. 4(h) reads as rewritten:

"(h) If a private personnel service places an applicant in a position

of employment, the compensation of which is based, in whole or in

part, on commission, the private personnel service shall shall:

(1) 4i»v€ Have a written job order from the employer that

includes the anticipated earnings upon which the private

personnel service may base its leer fee, or

(2) In lieu of the written job order required by subdivision (1)

of this subsection, have a policy of providing the same fee

reimbursement as may be available to applicants from
employers under the provisions of G.S. 95-47. 3A.

In no case may the applicant collect the same reimbursement from
both the employer and the private personnel service. When the

private personnel service elects to obtain the written job order from
the employer and not have its own reimbursement policy as described

in subdivision (2) of this subsection, the The private personnel service

shall explain to the applicant and the employer how the fee for the

placement is calculated, and shall inform in writing both the applicant

and the employer of the provisions of G.S. 95-47. 3A governing fee

refunds from employers."

Sec. 2. This act is effective upon ratification and applies to job

placements made on or after that date.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.
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H.B. 599 CHAPTER 203

AN ACT TO AMEND THE REQUIREMENT OF NOTICE TO

EMPLOYEES ABOUT WAGE AND HOUR TERMS OF

EMPLOYMENT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-25.13 reads as rewritten:

"§ 95-25.13. Notification, posting, and records.

Every employer shall:

(1) Notify -bis jts employees, orally or in writing at the time of

hiring, of the rate of pay> policies on vacation time and pay,

cick lea"e nn^ ^^^mp-amhip nnttprg promised wages and the

4ay, day and place for payment of wages; payment;

(2) Make available to -his hs employees, in writing or through a

posted notice maintained in a place accessible to -bis ]ts

employees, employment practices and policies with regard to

\'ac3tion p^y,
'''"-^ i^q^p, nnH rnmpnrnhlp m^^ttprs; promised

wages

;

(3) Notify -his its employees, in writing or through a posted

notice maintained in a place accessible to -his ]ts employees,

of any changes in the arrangements specified in (2) above m
promised wages prior to the time of such changes except that

wages and benefits may be retroactively increased without

the prior notice required by this subsection; and

(4) Furnish each employee with an itemized statement of

deductions made from -his that employee's wages under G.S.

95-25.8 for each pay period such deductions are made."

Sec. 2. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 668 CHAPTER 204

AN ACT TO REPEAL THE STATUTE PERTAINING TO THE
DEPARTMENT OF LABOR'S AUTHORITY TO REQUIRE

SEPARATE TOILETS.

Whereas, the requirement for facilities to provide separate toilets

for each sex is provided for and enforced under the State Building

Code, the Occupational Safety and Health Act of North Carolina, and

the health laws of the State; and

Whereas, Article 6 of Chapter 95 of the General Statutes,

originally passed in 1913, is in conflict with more recently enacted
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regulations which allow some facilities to provide a single, lockable

toilet under certain circumstances; Now, therefore,

The General Assembly of North Carolina enacts:

Section 1. Article 6 of Chapter 95 of the General Statutes is

repealed.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 715 CHAPTER 205

AN ACT TO INCREASE THE PISTOL PERMIT FEE IN MARTIN
COUNTY AND PITT COUNTY FROM FIVE DOLLARS TO
TWENTY DOLLARS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-404 reads as rewritten:
" § / 4-404. Issuance or refusal of permit; appeal from refusal; grounds

for refusal; sheriff's fee.

Upon application, the sheriff shall issue such license or permit to a

resident of that county unless the purpose of the permit is for

collecting, in which case a sheriff can issue a permit to a nonresident

when the sheriff shall have fully satisfied himself by affidavits, oral

evidence, or otherwise, as to the good moral character of the applicant

therefor, and that such person, firm, or corporation desires the

possession of the weapon mentioned for (i) the protection of the home,
business, person, family or property, (ii) target shooting, (iii)

collecting, or (iv) hunting. If said sheriff shall not be so fully

satisfied, he may, for good cause shown, decline to issue said license

or permit and shall provide to said applicant within seven days of such
refusal a written statement of the reason(s) for such refusal. An
appeal from such refusal shall lie by way of petition to the chief judge
of the district court for the district in which the application was filed.

The determination by the court, on appeal, shall be upon the facts, the

law, and the reasonableness of the sheriff's refusal, and shall be final.

A permit may not be issued to the following persons: (i) one who is

under an indictment or information for or has been convicted in any
state, or in any court of the United States, of a felony (other than an
offense pertaining to antitrust violations, unfair trade practices, or

restraints of trade), except that if a person has been convicted and later

pardoned or is not prohibited from purchasing a firearm under the

Felony Firearms Act (Article 54A of this Chapter), he may obtain a

permit; (ii) one who is a fugitive from justice; (iii) one who is an
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unlawful user of or addicted to marijuana or any depressant,

stimulant, or narcotic drug (as defined in 21 U.S.C. section 802); (iv)

one who has been adjudicated incompetent on the ground of mental

illness or has been committed to any mental institution. Provided, that

nothing in this Article shall apply to officers authorized by law to

carry firearms if such officers identify themselves to the vendor or

donor as being officers authorized by law to carry firearms and state

that the purpose for the purchase of the firearms is directly related to

the law officers' official duties. The sheriff shall charge for his

services upon issuing such license or permit a fee of five dollars

($5.00). twenty dollars ($20.00). Each applicant for any such license

or permit shall be informed by said sheriff within 30 days of the date

of such application whether such license or permit will be granted or

denied and, if granted, such license or permit shall be immediately

issued to said applicant.

"

Sec. 2. This act applies only to Martin County and Pitt County.

Sec. 3. This act is effective upon ratification and applies to

permits applied for on or after that date.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 811 CHAPTER 206

AN ACT TO CLARIFY THAT THE BOUNDARIES OF THE
TOWN OF ATLANTIC BEACH INCLUDE AN AREA KNOWN
AS THE POCKET.

Whereas, the incorporation of the Town of Atlantic Beach by
Chapter 433, Public-Local Laws of 1937, referred to a map drawn in

1934; and

Whereas, Fort Macon Boulevard had already been straightened

by the time the town was incorporated, but the boundaries on the map
showed the lines of the old roadbed; and

Whereas, property owners in the 1.75 acre area that was
assumed to be in the corporate limits have been paying property taxes

and receiving municipal services for 56 years; Now, therefore;

The General Assembly of North Carolina enacts:

Section 1. Chapter 433, Public-Local Laws of 1937, is

amended by adding the following new section;

"Sec. 2.1. The corporate limits also include the following

described area:

Beginning at a point in the centerline of Fort Macon Blvd. East, said

point being S 70° 01' E 14.97 ft. from a point in the centerline of
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Fort Macon Blvd. East, said point being S 72° 05' E 143.00 ft. from
a point in the centerline of Fort Macon Blvd. East, said point being S
76° 38' E 150.00 ft. from a point in the centerline of Fort Macon
Blvd. East, said point being S 83° 11' E 150.00 ft. from a point in

the centerline of Fort Macon Blvd. East, said point being S 86° 55' E
221.40 ft. from a point in the centerlines of Fort Macon Blvd. East
and Morehead Ave. as shown on map of Annexation Area Atlantic

Beach, map book 6; page 82 and Map of Atlantic Beach; map book 1,

page 86, Thence with the centerline of Fort Macon Blvd. East as

shown on map of Annexation Area Atlantic Beach S 70° 01' E 776.92
ft. to a point, thence with the centerline of the Old Fort Macon Blvd.
a curve with a radius of 358.10 ft. and a chord of S 63° 20' W 34.32
ft. to a point, thence with the centerline of old Fort Macon Blvd. a
curve with a radius of 381.97 ft. and a chord of N 83° 25' W 449.03
ft. to a point, thence with the centerline of Old Ford Macon Blvd. N
47° 25' W 290.00 ft. to a point, thence with the centerline of Old
Fort Macon Blvd. a curve with a radius of 531.34 ft. and a chord of
N 50° 13' W 51.89 ft. to a point of beginning. Containing 1.75
Acres more or less."

Sec. 2. This act is effective from and after March 17, 1937.
In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 812 CHAPTER 207

AN ACT TO ESTABLISH THE BOUNDARY LINE BETWEEN
CARTERET AND CRAVEN COUNTIES.

The General Assembly of North Carolina enacts:

Section 1. A portion of the common dividing line between
Carteret County, North Carolina, and Craven County, North Carolina,

shall be as follows:

Beginning at a point in Hunters Creek which divides Carteret and
Jones Counties, which point is identified and labeled "A" on a map of
the Carteret-Craven Boundary dated May 28, 1992, a copy of which
shall be filed with the Registers of Deeds in Carteret County and
Craven County. The Registers of Deeds shall accept such document
for filing in the form presented by the Counties. All N. C. State

Plane Grid Coordinates used in the map are based on the North
American Datum of 1927 and are in units of U. S. Survey Feet. The
said point of beginning bears N. C. State Plane Grid Coordinates
(N = 391,810 + - and E = 2,576,800 + -).

Thence from the said point of beginning in an easterly direction

to Point "B" on said map (N = 39 1,570 + - and E = 2,6 10,400-1--);
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thence continuing in an easterly direction to Point "C" on said map
(N = 39 1,720 + - and E = 2,6 13,870 + -); thence in a northerly direction

to point "D" on said map (N = 397,390 + - and E = 2, 613,655 + -);

thence in an easterly direction to a point in the centerline of US
Highway 70 labeled "E" on said map (N = 401,920 + - and

E = 2,635,465 + -); thence along and with the centerline of US
Highway 70 in a northerly direction to a point in the existing Carteret-

Craven Boundary which is labeled as point "F" on said map
(N =405,150 + - and E = 2,635,l 15 + -); thence in an easterly direction

along the existing Carteret-Craven Boundary to point "G" on said map
(N = 406,575 + - and E = 2,668.380 + -); thence in a northeasterly

direction to point "H" on said map (N = 407,705 + - and

E = 2,670,270 + -); thence in a southeasterly direction to point "I" on

said map (N = 407,047 + - and E = 2,670,727 + -); thence in an easterly

direction to point "J" on said map (N = 407,1 85 + - and

E = 2,671,255 + -); thence in a southeasterly direction to point "K" on

said map (N = 406,612 + - and E = 2,671,681 +-); thence in a

northeasterly direction to point "L" on said map (N = 406,745 + - and

E = 2,67 1,860 + -); thence in a Northeasterly direction to point "M"
on said map (N = 406,800 + - and E = 2,671,940 + -); thence in an

easterly direction to point "N" on said map (N = 406,915 + - and

E = 2,672,390 + -); thence in a southerly direction to point "O" on

said map, the centerline of SR 1392 (Adam's Creek Road)

(N = 406,510+ - and E = 2,672.520 + -); thence in an easterly direction

to point "P" on said map (N = 407,015 + - and E = 2,673,375 + -);

thence in an easterly direction to point "Q" on said map
(N = 407,145 + - and E = 2,673,730 + -); thence in an easterly direction

to point "R" on said map (N = 407,268 + - and E = 2,674,135 + -);

thence in a northwesterly direction to point "S" on said map
(N = 407,460 + - and E = 2,674,095 + -); thence along and with the

existing county line to Point "T" on said map (N = 41 5,370 + - and
E = 2,69 1,805 + -); thence in a northerly direction to point "U" on
said map (N = 41 5,450 + - and E = 2,69 1,775 + -); thence in an easterly

direction to point "V" on said map (N = 415,660+ - and
E = 2,69 1,947 + -); thence in an easterly direction to a point in the

Atlantic Intracoastal Waterway (Adam's Creek Canal) which point is

labeled point "W" on said map (N = 41 5,655 + - and E = 2,692,I70 + -

), thence with the centerline of the Atlantic Intracoastal Waterway in a

north-northeasterly direction to point "X", which point "X" is a point

in the existing Carteret-Craven County boundary line (N = 43 1,1 30 + -

and E = 2,701,070+ -).

Sec. 2. (a) All civil and criminal cases now pending in the

Superior Court of Carteret County, or in any other courts held in

Carteret County which would have been properly triable in Craven
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County, if the territory affected by this act had been a part of Craven
County at the time the cause was instituted, or the right of action

therein accrued, or where the criminal offense charged was committed
in the territory affected by this act, shall upon motion of any defendant
in any criminal case pending, or upon motion of any party in a civil

cause, be transferred to the Superior Court or other proper court of
Craven County. Such motion for removal shall be made no later than
the first day of the session of court at which the case would be tried.

It shall be the duty of the Clerk of the Superior Court of Carteret
County to transmit the original papers in all such cases removed,
together with a proper record of all such causes removed, to the Clerk
of the Superior Court of Craven County. All actions, causes or
proceedings, matters, and things pending before the Clerk of the

Superior Court of Carteret County, which would have been within the

jurisdiction of the Clerk of the Superior Court of Craven County, had
the territory affected by this act been a part of Craven County at the

time said cause, proceeding, matter, or thing was begun, or the right

therein accrued, shall upon motion of any party thereto or interested

therein be transferred to Craven County and the jurisdiction of the
Clerk of the Superior Court of Craven County to be heard,
determined, or proceeded with before him in all respects as if the said

cause, matter, or proceeding had originally been begun in Craven
County. Upon such removal, it shall be the duty of the Clerk of the

Superior Court of Carteret County from which the removal is made to

transmit to the Clerk of the Superior Court of Craven County the

original papers in such cause, matter, or proceeding, together with the

proper record thereof.

(b) All civil and criminal cases now pending in the Superior
Court of Craven County, or in any other courts held in Craven County
which would have been properly triable in Carteret County, if the

territory affected by this act had been a part of Carteret County at the

time the cause was instituted, or the right of action therein accrued, or
where the criminal offense charged was committed in the territory

affected by this act, shall upon motion of any defendant in any
criminal case pending, or upon motion of any party in a civil cause,
be transferred to the Superior Court or other proper court of Carteret
County. Such motion for removal shall be made no later than the first

day of the session of court at which such case would be tried. It shall

be the duty of the Clerk of the Superior Court of Craven County to

transmit the original papers in all such cases removed, together with a
proper record of all such causes removed, to the Clerk of the Superior
Court of Carteret County. All actions, causes or proceedings, matters,

and things pending before the Clerk of the Superior Court of Craven
County, which would have been within the jurisdiction of the Clerk of
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the Superior Court of Carteret County, had the territory affected by

this act been a part of Carteret County at the time said cause,

proceeding, matter, or thing was begun, or the right therein accrued,

shall upon motion of any party thereto or interested therein be

transferred to Carteret County and the jurisdiction of the Clerk of the

Superior Court of Carteret County to be heard, determined, or

proceeded with before him in all respects as if the said cause, matter,

or proceeding had originally been begun in Carteret County. Upon

such removal, it shall be the duty of the Clerk of the Superior Court

of Craven County from which the removal is made to transmit to the

Clerk of the Superior Court of the County of Carteret the original

papers in such cause, matter, or proceeding, together with the proper

record thereof.

Sec. 3. (a) All taxes levied by Carteret County on the real and

personal property located in the territory affected by this act for the

fiscal year beginning July I, 1993, and for all prior years shall be

collected and retained by Carteret County.

(b) All taxes levied by Craven County on the real and personal

property located in the territory affected by this act for the fiscal year

beginning July 1, 1993, and for all prior years shall be collected and

retained by Craven County.

Sec. 4. (a) The Jury Commission of Carteret County shall

include persons within the territory affected by this act on jury lists in

Carteret County beginning January 1, 1994, and no person resident in

such area shall be included on jury lists in Craven County after that

date.

(b) The Jury Commission of Craven County shall include

persons within the territory affected by this act on jury lists in Craven

County beginning January 1, 1994, and no person resident in such

area shall be included on jury lists in Carteret County after that date.

Sec. 5. (a) The Carteret County Board of Elections shall

transfer to Craven County all voter registrations for persons in the

territory affected by this act, and such persons shall be registered to

vote in Craven County as of January 1, 1994, without any action on

the part of the voter. This act does not affect the boundaries of any

State House, State Senate, or Congressional district.

(b) The Craven County Board of Elections shall transfer to

Carteret County all voter registrations for persons in the territory

affected by this act, and such persons shall be registered to vote in

Carteret County as of January 1, 1994, without any action on the part

of the voter. This act does not affect the boundaries of any State

House, State Senate, or Congressional district.

Sec. 6. The portion of the boundary between Carteret and

Craven Counties affected by this act shall be surveyed and mapped by
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Carteret and Craven Counties in accordance with G.S. 153A-18.

Such action shall be completed by March 31, 1994.

Sec. 7. This act becomes effective January 1, 1994, except that

Section 6 of this act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 881 CHAPTER208

AN ACT TO ESTABLISH SEASONS FOR HUNTING AND
TRAPPING FOXES IN GRANVILLE AND FRANKLIN
COUNTIES AND TO ESTABLISH SEASONS FOR HUNTING
AND TRAPPING FOXES IN BRUNSWICK COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Notwithstanding any other provision of law, there is

an open season for taking foxes with weapons in Granville County and

Franklin County from October 1 through January 31 of each year.

Sec. 2. Notwithstanding any other provision of law, there is an

open season for taking foxes by trapping in Granville County and

Franklin County from October 1 through January 31 of each year.

Sec. 3. The Wildlife Resources Commission shall provide for

the sale of foxes taken lawfully pursuant to Sections 1 and 2 of this

act.

Sec. 4. G.S. 113-291.4(fl) reads as rewritten:

"(fl) In those counties in which open seasons for taking foxes with

weapons and by trapping were established between June 18, 1982, and
July 1, 1987, in accordance with the procedure then set forth in

subsection (f) of this section, the Wildlife Resources Commission is

authorized to continue such seasons from year to year so long as the

fox populations of such counties remain adequate to support the

resulting harvest. The counties referred to in this subsection are as

follows: Brunswick, Caswell, Clay, Graham, Henderson, Hyde,
Macon, Stokes and Tyrrell."

Sec. 5. Notwithstanding any other provision of law, there is an

open season for taking foxes with weapons in Brunswick County from
December 1 through January 1 of each year.

Sec. 6. Notwithstanding any other provision of law, there is an

open season for taking foxes by trapping in Brunswick County from
January 2 through January 31 of each year. During this season, all

leghold traps set on dry land with solid anchor shall have at least three

swivels in the trap chain and no leghold traps larger than size one and
one-half may be used.
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Sec. 7. A season bag limit of 30 applies in the aggregate to all

foxes taken during the weapons and trapping seasons established in

Sections 5 and 6 of this act.

Sec. 8. The Wildlife Resources Commission shall provide for

the sale of foxes taken lawfully pursuant to Sections 5 through 7 of

this act.

Sec. 9. Sections 1 through 3 of this act apply only to Granville

and Franklin Counties. Sections 4 through 8 of this act apply only to

Brunswick County.

Sec. 10. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.

H.B. 937 CHAPTER 209

AN ACT TO REQUIRE THE PARTIES TO A CLAIM FOR
EQUITABLE DISTRIBUTION TO EXCHANGE AN
INVENTORY AFFIDAVIT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 50-21 reads as rewritten:

"
§ 50-21. Procedures in actions for equitable distribution of property.

(a) At any time after a husband and wife begin to live separate and

apart from each other, a claim for equitable distribution may be filed,

either as a separate civil action, or together with any other action

brought pursuant to Chapter 50 of the General Statutes, or as a

motion in the cause as provided by G.S. 50- 11(e) or (f). Within 90

days after service of a claim for equitable distribution, the party who
first asserts the claim shall prepare and serve upon the opposing party

an equitable distribution inventory affidavit listing all property claimed

by the party to be marital property and all property claimed by the

party to be separate property, and the estimated date-of-separation fair

market value of each item of marital and separate property. Within 30

days after service of the inventory affidavit, the party upon whom
service is made shall prepare and serve an inventory affidavit upon the

other party. The inventory affidavits prepared and served pursuant to

this subsection shall be subject to amendment and shall not be binding

at trial as to completeness or value. The court may extend the time

limits in this subsection for good cause shown. During the pendency

of any such the action for equitable distribution, discovery may
proceed, and the court may enter temporary orders as appropriate and

necessary for the purpose of preventing the disappearance, waste, or

destruction of marital or separate property or to secure the possession

thereof.
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A judgment for an equitable distribution shall not be entered prior

to entry of a decree of absolute divorce, except for a consent

judgment, which may be entered at any time during the pendency of

the action, or except if the parties have been separated for at least six

months and they consent, in a pleading or other writing filed with the

court, to an equitable distribution trial prior to the entry of the decree

for absolute divorce.

Real or personal property located outside of North Carolina is

subject to equitable distribution in accordance with the provisions of

G.S. 50-20, and the court may include in its order appropriate

provisions to ensure compliance with the order of equitable

distribution.

(b) For purposes of equitable distribution, marital property shall be
valued as of the date of the separation of the parties.

(c) Nothing in G.S. 50-20 or this section shall restrict or extend

the right to trial by jury as provided by the Constitution of North
Carolina."

Sec. 2. This act becomes effective October 1, 1993, and applies

to actions filed on or after that date.

In the General Assembly read three times and ratified this the

23rd day of June, 1993.
,

S.B. 386 CHAPTER 210

AN ACT TO IMPLEMENT A RECOMMENDATION OF THE
GOVERNMENT PERFORMANCE AUDIT COMMITTEE TO
REPLACE CURRENT SCHOOL TENURE LAWS WITH LAWS
AND REGULATIONS THAT PROVIDE PROTECTION FOR
SCHOOL ADMINISTRATORS FROM ARBITRARY OR
CAPRICIOUS ACTION BY A SUPERVISOR.

77?^ General Assembly of North Carolina enacts:

Section 1. G.S. 115C-325(c) reads as rewritten:

"(c) (1) Election of a Teacher to Career Status. — When Except

as otherwise provided in subdivision (3) of this

subsection, when a teacher will have been employed by a

North Carolina public school system for three

consecutive years, the board, near the end of the third

year, shall vote upon his employment for the next school

year. The board shall give him written notice of that

decision by June 1 of his third year of employment. If a

majority of the board votes to reemploy the teacher, and

if it has notified him of the decision, it may not rescind

that action but must proceed under the provisions of this
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section for the demotion or dismissal of a teacher if it

decides to terminate his employment. If a majority of

the board votes against reemploying the teacher, he shall

not teach beyond the current school term. If the board

fails to vote on granting career status but reemploys him
for the next year, he automatically becomes a career

teacher on the first day of the fourth year of

employment.

A year, for purposes of computing time as a

probationary teacher, shall be not less than 120

workdays performed as a full-time, permanent teacher in

a normal school year.

(2) Employment of a Career Teacher. — A teacher who has

obtained career status in any North Carolina public

school system need not serve another probationary period

of more than two years, and may, at the option of the

board, be employed immediately as a career teacher. In

any event, if the teacher is reemployed for a third

consecutive school year, he shall automatically become a

career teacher. A teacher with career status who resigns

and within five years is reemployed by the same local

school administrative unit need not serve another

probationary period of more than one school year and

may, at the option of the board, be reemployed as a

career teacher. In any event, if he is reemployed for a

second consecutive school year, he shall automatically

become a career teacher.

(3) Ineligible for Career Status. - No superintendent,

associate superintendent, assistant superintendent or

other school employee who is not a teacher as defined by

G.S. 115C-325(a)(6) is eligible to obtain career status or

continue in a career status if he no longer performs the

responsibilities of a teacher as defined in G.S. 115C-
325(a)(6). No person who is promoted to or employed
in a principal, director, or supervisor position after July

1; 1995, is eligible to obtain career status as an

administrator. If the person acquired career status as a

teacher in a local school administrative unit before being

promoted to or employed in a principal, director, or

supervisor position, the person shall retain career status

as a teacher and the person has a right to reassignment

to a teaching position in the event the person is not

continued in employment as a principal, supervisor, or

director.
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(4) Leave of Absence. ~ A career teacher who has been

granted a leave of absence by a board shall maintain his

career status if he returns to his teaching position at the

end of the authorized leave."

Sec. 2. G.S. 115C-325(d) reads as rewritten:

"(d) Career Teachers.

(1) A career teacher shall not be subjected to the requirement of

annual appointment nor shall he be dismissed, demoted, or

employed on a part-time basis without his consent except as

provided in subsection (e).

(2) £. The provisions of this subdivision do not apply to a

person who is ineligible for career status as provided by

G.S. 115C-325(c)(3).

Jb. Whether or not he has previously attained career status

as a teacher, a person who has performed the duties of a

principal in the school system for three consecutive years

or has performed the duties of a supervisor in the school

system for three consecutive years shall not be

transferred from that position to a lower paying

administrative position or to a lower paying

nonadministrative position without his consent except for

the reasons given in G.S. 115C-325(e)(l) and in

accordance with the provisions for the dismissal of a

career teacher set out in this section. Transfer of a

principal or a supervisor is not a transfer to a lower

paying position if the principal's or supervisor's salary is

maintained at the previous salary amount.

When a teacher has performed the duties of

supervisor or principal for three consecutive years, the

board, near the end of the third year, shall vote upon his

employment for the next school year. The board shall

^

give him written notice of that decision by June 1 of his

third year of employment as a supervisor or principal. If

a majority of the board votes to reemploy the teacher as a

principal or supervisor, and it has notified him of that

decision, it may not rescind that action but must proceed

under the provisions of this section. If a majority of the

board votes not to reemploy the teacher as a principal or

supervisor, he shall retain career status as a teacher if

that status was attained prior to assuming the duties of

supervisor or principal. A supervisor or principal who
has not held that position for three years and whose
contract will not be renewed for the next school year

shall be notified by June 1 and shall retain career status
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as a teacher if that status was attained prior to assuming

the duties of supervisor or principal.

A year, for purposes of computing time as a

probationary principal or supervisor, shall not be less

than 145 workdays performed as a full-time, permanent

principal or supervisor in a contract year.

A principal or supervisor who has obtained career

status in that position in any North Carolina public

school system may be required by the board of education

in another school system to serve an additional three-year

probationary period in that position before being eligible

for career status. However, he may, at the option of the

board of education, be granted career status immediately

or after serving a probationary period of one or two

additional years. A principal or supervisor with career

status who resigns and within five years is reemployed by

the same school system need not serve another

probationary period in that position of more than two

years and may, at the option of the board, be reemployed

immediately as a career principal or supervisor or be

given career status after only one year. In any event, if

he is reemployed for a third consecutive year, he shall

automatically become a career principal or supervisor."

Sec. 3. G.S. 115C-325(n) reads as rewritten:

"(n) Appeal. — Any teacher who has been dismissed or demoted

pursuant to G.S. 115C-325(e)(2), or pursuant to subsections (h), (k)

or (I) of this section, or who has been suspended without pay pursuant

to G.S. 115C-325(a)(4), or any school administrator whose contract is

not renewed in accordance with G.S. 115C-287.1, shall have the right

to appeal from the decision of the board to the superior court for the

superior court district or set of districts as defined in G.S. 7A-41.1 in

which the teacher or school administrator is employed. This appeal

shall be filed within a period of 30 days after notification of the

decision of the board. The cost of preparing the transcript shall be

borne by the board. A teacher who has been demoted or dismissed

dismissed, or a school administrator whose contract is not renewed,

aad who has not requested a hearing before the board of education

pursuant to this section shall not be entitled to judicial review of the

board's action."

Sec. 4. G.S. 115C-276 is amended by adding a new subsection

to read:
"
(q) To Assign School Principals. — Subject to local board policy,

the superintendent shall have the authority to assign principals to

school buildings. When making an assignment, the superintendent
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shall consider (i) whether a principal has demonstrated the leadership

ability to increase student achievement at a school where conditions

indicated a significant risk of low student performance; and (ii) how to

maintain stability at a school where, during the time the principal has

been at a school, there has been significant improvement on end-of-

course or end-of-grade tests and other accountability indicators

developed by the State Board in accordance with G.S. 115C-238.1.
"

Sec. 5. G.S. 115C-287 is repealed.

Sec. 6. Article 19 of Chapter 115C of the General Statutes is

amended by adding a new section to read:
"
§ } 15C-287.I . Method of employment of principals, assistant

principals, supet'visors, and directors.

(a) Tenure of a school administrator who is not ineligible for

career status as provided by G.S. 1 15C-325(c)(3) shall be determined

in accordance with the provisions of G.S. 115C-325. For purposes of

this section, school administrator means a principal, assistant

principal, supervisor, or director: Provided, however, nothing in this

section shall be construed to confer career status on any assistant

principal or director, or to make an assistant principal eligible for

career status as an assistant principal or a director eligible for career

status as a director.

(b) Local boards of education shall employ school administrators

who are ineligible for career status as provided by G.S. I15C-
325(c)(3), upon the recommendation of the superintendent. The first

contract between the school administrator and the local board of

education shall be for two to four years; subsequent contracts shall be

for terms of four years. Contracts shall be renewed only at the end of

the contract period. Rolling annual contract renewals are not allowed.

(c) The term of employment shall be stated in a written contract

that shall be entered into between the board of education and the

school administrator. The school administrator shall not be dismissed

or demoted during the term of the contract except for the grounds and
by the procedure by which a career teacher may be dismissed or

demoted as set forth in G.S. 115C-325.
(d) If the superintendent elects not to recommend the

reemployment of a school administrator at the end of the contract's

term, the superintendent shall notify the school administrator in

writing at least 30 days prior to the end of the contract's term that the

school administrator will not be offered reemployment beyond the

contract's term. In the notice the superintendent shall state the reason

the school administrator will not be offered reemployment beyond the

contract term. No action by the board of education shall be necessary

unless the school administrator requests a hearing before the board in

accordance with G.S. 115C-45 and G.S. 115C-305. In the event a
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hearing is requested, the local board of education shall make the final

decision concerning whether the school administrator's contract will

be renewed. The cause for nonrenewal may not be for arbitrary,

capricious, discriminatory, personal, or political reasons. Any school

administrator who is nonrenewed pursuant to this section shall have

the right to an appeal in accordance with G.S. 115C-3Q5 and G.S.

1 15C-325(n).

At least ~90 days prior to the end of the contract term, it a

superintendent intends to notify a school administrator that the school

administrator will not be offered reemployment beyond the contract

term, the superintendent shall give the school administrator and the

local' board of education written notice that termination is likely and

the reason that termination is likely. The school administrator shall

have the right to request and to participate in a conference with the

superintendent at least 60 days prior to the end of the contract term to

discuss the reasons for the possible termination. After the conference

the superintendent may either recommend reemployment of the

administrator or notify the school administrator that reemployment will

not be offered.

(e) If the superintendent elects to recommend the reemployment ot

a school administrator for a successive contract or to recommend a

new and extended term of a school administrator's contract, the

superintendent may do so at any time after a conference pursuant to

subsection (d) of this section or more than 90 days prior to the end of

the current contract's term. The board of education may approve or

disapprove the superintendent's recommendation for any cause that is

not arbitrary, capricious, discriminatory, personal, or political. If the

board decides not to offer the school administrator employment beyond

the end of the contract's term, the school administrator shall be

notified in writing of that fact at least 30 days prior to the end of the

contract's term.

(f) If the superintendent or the board of education fails to notify a

school administrator at least 30 days prior to the end of the contract's

term that the school administrator will not be offered employment

beyond the end of the contract term, the school administrator shall be

entitled to 30 days of additional employment or severance pay beyond

the date the school administrator receives written notice that the

contract will not be renewed. The cause for nonrenewal shall not be

for arbitrary, capricious, discriminatory, personal, or political

reasons.

(g) If the school administrator acquired career status as a teacher

prior to appointment as a school administrator, a school administrator

whose contract as a school administrator is not renewed or extended
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by the superintendent or the board of education shall be entitled to

reassignment and employment in a teaching position.
"

Sec. 7. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the

24th day of June, 1993.

S.B. 592 CHAPTER 211

AN ACT TO AMEND THE GENERAL STATUTES PERTAINING
TO PUBLIC HEALTH REMEDIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-24 is amended by adding the following

new subsection to read:
"
(al) Any person appealing an action taken by the Department

pursuant to this Chapter or rules of the Commission shall file a

petition for a contested case with the Office of Administrative Hearings

as provided in G.S. 150B-23(a). The petition shall be filed not later

than 30 days after notice of the action which confers the right of

appeal unless a federal statute or regulation provides for a different

time limitation. The time limitation imposed under this subsection

shall commence when notice of the agency decision is given to all

persons aggrieved. Such notice shall be provided to all persons

kjiown to the agency by personal delivery or by the placing of notice

in an official depository of the United States Postal Service addressed

to the person at the latest address provided to the agency by the

person.
"

Sec. 2. G.S. 130A-23(d) reads as rewritten:

"(d) A permit shall be suspended or revoked immediately if a

violation of the Chapter, the rules or a condition imposed upon the

permit presents an imminent hazard. An operation permit issued

pursuant to G.S. 130A-281 shall be immediately suspended for failure

of a public swimming pool to maintain minimum water quality or

safety standards which result in an unsafe condition. Also, a A permit

issued pursuant to G.S. 130A-228 or G.S. 130A-248 shall be revoked

immediately for failure of a market or a facility to maintain a

minimum grade of C. The Secretary shall immediately give notice of

the suspension or revocation and shall immediately file a petition for a

contested case in accordance with G.S. 150B-23."

Sec. 3. This act is effective upon ratification. Section 1 of this

act applies to appeals taken on or after October 1, 1993.

In the General Assembly read three times and ratified this the

24th day of June, 1993.
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H.B. 318 CHAPTER 212

AN ACT TO ADOPT THE HERTFORD COUNTY WATERMELON
FESTIVAL AND THE FAIR BLUFF WATERMELON FESTIVAL
AS THE OFFICIAL NORTH CAROLINA WATERMELON
FESTIVALS.

Whereas, watermelon farming has been a successful vocation of

many farmers in eastern North Carolina, especially the Counties of

Columbus and Hertford, for generations; and

Whereas, the watermelon industry has been and continues to be

an important part of the State's economy; and

Whereas, there are as many as 700 to 1 ,000 acres of

watermelons grown in northeastern North Carolina each year and as

many as 1,500 acres of watermelons grown in southeastern North

Carolina each year; and

Whereas, the Fair Bluff Watermelon Festival in Columbus
County held since 1980, and the Hertford County Watermelon Festival

held since 1986, are two very popular watermelon festivals held

annually in North Carolina; and

Whereas, the Fair Bluff Watermelon Festival is held in mid-July

for four to five days and the Hertford County Watermelon Festival is

held in early August for four days; and

Whereas, both festivals have attracted at least 12,000 visitors; and

Whereas, the festivals provide participants of all ages with a wide
variety of entertainment including parades, amusement rides, historic

tours, dances, and contests; and
Whereas, the festivals allow local crafters and vendors the chance

to promote their goods to a large number of people; and
Whereas, adopting the Hertford County Watermelon Festival and

the Fair Bluff Watermelon Festival as the official North Carolina

Watermelon Festivals will help to promote agriculture, tourism, and

economic growth, and the exchange of cultural ideas; Now, therefore,

The General Assembly of North Carolina enacts:

Section 1. Chapter 145 of the General Statutes is amended by
adding a new section to read:
"
§ 145-16. Slate Watermelon Festivals.

(a) The Hertford County Watermelon Festival is adopted as the

official Northeastern North Carolina Watermelon Festival. The
Hertford County Watermelon Festival shall be observed annually

during the last four days of the first week in August.

(b) The Fair Bluff Watermelon Festival in Columbus County is

adopted as the official Southeastern North Carolina Watermelon
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Festival. The Fair Bluff Watermelon Festival shall be observed
annually during mid-July.

(c) Nothing in this act shall be construed to obligate the General
Assembly to appropriate funds to implement the provisions of this act.

(d) Nothing in this act shall be construed to obligate Hertford
County or Columbus County to expend funds for the purposes of this

act.
"

Sec. 2. The title of Chapter 145 reads as rewritten:

"State Flower, Bird, Tree, Shell, Mammal, Fish, Insect, Stone,
Reptile and Rock, Beverage, Historical Boat, Language, Dog, Military

Academy, and Tartan. Tartan, and Watermelon Festival.
"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of June, 1993.

H.B. 476 CHAPTER 213

AN ACT TO CLARIFY THE CONTROLLED SUBSTANCE
EXAMINATION REGULATION ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-231 reads as rewritten:

"§ 95-231. Definitions.

As used in this Article, unless the context clearly requires
otherwise:

(1) 'Approved laboratory' means a clinical chemistry laboratory

which performs controlled substances testing and which has
demonstrated satisfactory performance in the forensic urine

drug testing programs of the United States Department of
Health and Human Services or the College of American
Pathologists for the type of tests and controlled substances
being evaluated.

^ Oa) 'Controlled substance' is as defined in G.S. 90-87(5) or

a metabolite thereof.

(lb) 'Controlled substance examination' means all actions

related to drug testing for the purpose of determining if an
examinee has used controlled substances.

(2) 'Examiner' means a person, firm, or corporation, doing
business in the State, including State, county, and
municipal employers, who is the employer or prospective

employer of the examinee and who performs or has

performed by another person an approved laboratory a

controlled substance examination.
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(3) 'Examinee' means an individual who is an employee of the

examiner or an applicant for employment with the examiner

and who is requested or required by an examiner to submit

to a controlled substance examination.

(4) 'Screening' means initial controlled substance examination

performed for the purpose of determining use of controlled

substances by an examinee.
"

Sec. 2. G.S. 95-232 reads as rewritten:

"§ 95-232. Procedural requirements for the administration of controlled

substance examinations.

(a) An examiner who requests or requires an examinee to submit

to a controlled substance examination shall comply with the procedural

requirements set forth in this section.

(b) Collection of samples: the collection of samples for examination

or screening shall be performed under reasonable and sanitary

conditions. Individual dignity shall be preserved to the extent

practicable. Samples shall be collected in a manner reasonably

calculated to prevent substitution of samples and interference with the

collection, examination, or screening of samples.

(c) Approved labs: the examiner shall use only laboratories that

have demonstrated satisfactory performance in the proficiency testing

program s of the National Institute on Drug Abuse, or the College of

American Pathology.

—

An approved lab shall confirm any sample that

produces a positive result by a second examination of the sample

utilizing gas chromatography with mass spectrometry or an equivalent

scientifically accepted method. Approved laboratories: the examiner

shall use only approved laboratories for screening and confirmation of

samples.

(cl) Confirmation of samples: an approved laboratory shall

confirm any sample that produces a positive result by a second

examination of the sample utilizing gas chromatography with mass

spectrometry or an equivalent scientifically accepted method.

(d) Retention of samples: a portion of every sample that produces

a confirmed positive examination result shall be preserved by the

laboratory that conducts the confirmatory examination for a period of

at least 90 days from the time the results of the confirmed positive

examination are mailed or otherwise delivered to the examinee's

employer, examiner.

(e) Chain of custody: the examiner or his agent shall establish

procedures regarding chain of custody for sample collection and

examination to ensure proper record keeping, handling, labeling, and

identification of examination samples.

(f) Retesting of positive samples: the examinee shall have the right

to retest a confirmed positive sample at the same or another approved
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laboratory. The examiner, through the approved laboratory, shall

make confirmed positive samples available to the affected examinee, or

a designated agent, during the time which the sample is required to be

retained. The examinee must request release of the sample in writing

specifying to which approved laboratory the sample is to be sent. The
examinee incurs all reasonable expenses for chain of custody

procedures, shipping, and retesting of positive samples related to this

request.
"

Sec. 3. G.S. 95-234 reads as rewritten:

" § 95-234. Violation of controlled substcuwe examination regulations;

civil penalty.

(a) Any examiner who violates the provisions of this Article shall

be subject to a civil penalty of up to two hundred fifty dollars

($250.00) per affected examinee with the maximum not to exceed one

thousand dollars ($1,000) per investigation by the Commissioner of

Labor or his authorized representative. In determining whether or not

a violation of this Article has occurred, the Commissioner shall

determine whether the examiner responsible for the violation was the

^ft€—wb©

—

performed—th€

—

examination—©f—the

—

©b€—iof—whom—the

examination was—performed

.

In determining the amount of the

penalty, the Commissioner shall consider:

(1) The appropriateness of the penalty for the size of the

business of the employer charged; and

(2) The gravity of the violation.

The determination by the Commissioner shall be final, unless

within 15 days after receipt of notice thereof by certified mail, the

person charged with the violation takes exception to the determination,

in which event final determination of the penalty shall be made in an

administrative proceeding pursuant to Article 3 of Chapter 150B and

which final determination shall be subject to judicial review in a

judicial proceeding pursuant to Article 4 of Chapter 150B.

(b) The amount of the penalty when finally determined may be

recovered in a civil action brought by the Commissioner in the

General Court of Justice.

(c) Sums collected under this section by the Commissioner shall be

paid into the General Fund.

(d) Assessment of penahies under this section shall be subject to a

two-year statute of limitations commencing at the time of the

occurrence of the violation.

(e) The Commissioner of Labor may adopt, modify, or revoke such

rules as are necessary for carrying out the provisions of this Article.

The rules adopted shall promote individual dignity and privacy while

not posing an undue burden on employers.
"
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Sec. 4. Article 20 of Chapter 95 of the General Statutes is

amended to add a new section to read:

"
§ 95-235. Certain federal agencies exempted.

The provisions of this Article shall not apply to a controlled

substance examination required by the United States Department of

Transportation or the United States Nuclear Regulatory Commission. "

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of June, 1993.

H.B. 561 CHAPTER 214

AN ACT TO CLARIFY THE MANNER IN WHICH WAGES MUST
BE PAID TO EMPLOYEES, AND TO CLARIFY EXEMPTIONS
UNDER THE WAGE AND HOUR ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-25.7 reads as rewritten:

"
§ 95-25. 7. Payment to separated employees.

Employees whose employment is discontinued for any reason shall

be paid all wages due on or before the next regular payday, payday

either through the regular pay channels or by mail if requested by the

employee. Wages based on bonuses, commissions or other forms of

calculation shall be paid on the first regular payday after the amount

becomes calculable when a separation occurs. Such wages may not be

forfeited unless the employee has been notified in accordance with

G.S. 95-25.13 of the employer's policy or practice which results in

forfeiture. Employees not so notified are not subject to such loss or

forfeiture."

Sec. 2. G.S. 95-25. 14(a) reads as rewritten:

"(a) The provisions of G.S. 95-25.3 (Minimum Wage), G.S.

95-25.4 (Overtime), and G.S. 95-25.5 (Youth Employment), and the

provisions of G.S. 95-25. 15(b) (Record Keeping) as they relate to

these exemptions, do not apply to:

(1) Any person employed in an enterprise engaged in commerce

or in the production of goods for commerce as defined in the

Fair Labor Standards Act:

a. Except as otherwise specifically provided in G.S. 95-

25.5.

b. Notwithstanding the above, any employee other than a

learner, apprentice, student, or handicapped worker as

defined in the Fair Labor Standards Act who is not

otherwise exempt under the other provisions of this

section, and for whom the applicable minimum wage
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/ under the Fair Labor Standards Act is less than the

minimum wage provided in G.S. 95-25.3, is not exempt
from the provisions of G.S. 95-25.3 or G.S. 95-25.4;

c. Notwithstanding the above, any employer or employee
exempt from the minimum wage, overtime, or child

labor requirements of the Fair Labor Standards Act for

whom there is no comparable exemption under this

Article shall not be exempt under this subsection except

that where an exemption in the Fair Labor Standards Act

provides a method of computing overtime which is an

alternative to the method required in 29 U.S.C.S. §

2Q7(a), the employer or employee subject to that

alternate method shall be exempt from the provisions of

G.S. 95-25. 4(a); provided that, persons not employed at

an enterprise described in subdivision (1) of this

subsection shall also be subject to the same alternative

methods of overtime calculation in the circumstances

described in the Fair Labor Standards Act exemptions

providing those alternative methods.

(2) Any person employed in agriculture, as defined under the

Fair Labor Standards Act;

(3) Any person employed as a domestic, including baby sitters

and companions, as defined under the Fair Labor Standards

Act;

(4) Any person employed as a page in the North Carolina

General Assembly or in the Governor's Office;

(5) Bona fide volunteers in medical, educational, religious, or

nonprofit organizations where an employer-employee

relationship does not exist;

(6) Persons confined in and working for any penal, correctional

or mental institution of the State or local government;

(7) Any person employed as a model, or as an actor or

performer in motion pictures or theatrical, radio or

television productions, as defined under the Fair Labor

, , , Standards Act, except as otherwise specifically provided in

G.S. 95-25.5;

(8) Any person employed by an outdoor drama in a production

role, including lighting, costumes, properties and special

effects, except as otherwise specifically provided in G.S.

95-25.5; but this exemption does not include such positions

as office workers, ticket takers, ushers and parking lot

attendants."

Sec. 3. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the

24th day of June, 1993.

H.B. 922 CHAPTER 215

AN ACT TO PROVIDE THAT DESIGN AND CONSTRUCTION
REQUIREMENTS OF RULES ADOPTED BY THE
COMMISSION FOR HEALTH SERVICES PERTAINING TO
PUBLIC SWIMMING POOLS DO NOT APPLY TO PUBLIC
SWIMMING POOLS CONSTRUCTED OR REMODELED
PRIOR TO A CERTAIN DATE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-282 reads as rewritten:

" § I30A-282. Commission to adopt -mles rules; exception .

(a) Rules Required. For protection of the public health and safety,

the Commission shall adopt and the Department shall enforce rules

concerning the construction and operation of public swimming pools.

The Commission shall classify public swimming pools on the basis of

size, usage, type, or any other appropriate factor and shall adopt

requirements for each classification. The rules shall include

requirements for:

(1) Submission and review of plans prior to construction.

(2) Application, review, expiration, renewal, and revocation or

suspension of an operating permit.

(3) Inspection.

(4) Construction and operation including water source, water

quality and testing, materials, depth and other dimensions,

fencing, water treatment, chemical storage, toilet and bath

facilities, measures to ensure the personal cleanliness of

bathers, safety equipment and other safety measures, and

sewage and other wastewater disposal.

(b) Exception. Public swimming pools constructed or remodeled

prior to May 1, 1993, that do not meet specific design and

construction requirements of the rules for public swimming pools

adopted by the Commission shall not be required to comply with the

design and construction requirements. Public swimming pools

constructed or remodeled prior to May 1, 1993, shall comply with all

other rules for public swimming pools adopted by the Commission. "

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

24th day of June, 1993.
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SB. 550 CHAPTER 216

AN ACT TO AMEND THE NORTH CAROLINA COMMERCIAL
FERTILIZER LAW.

The General Assembly of North Carolina enacts: "
• -

>'

Section 1. G.S. 106-666 reads as rewritten:
" § 106-666. 'Stop sale, ' etc. , orders.

(a) It shall be the dut^i of the Commissioner to When the

Commissioner finds that a lot of commercial fertilizer is being offered
or exposed for sale in violation of any of the provisions of this Article,

the Commissioner shall issue and enforce a written or printed 'stop

sale, use, or removal' order to the owner or custodian of any lot of
commercial fertilizer and to hold shall cause the fertilizer to be held at

a designated place when the Commissioner find s said commercial
fertilizer is being offered or exposed for sale in violation of any of the

provisions of this x^rticle until 0) the law has been complied with and
«aid the commercial fertilizer is released in writing by the

Commissioner or -said (ii) the violation has been otherwise legally

disposed of by written authority. The Commissioner shall release the

commercial fertilizer so withdrawn when the requirements of the

provisions of this Article have been complied with and upon payment
of all costs and expenses incurred in connection with the withdrawal.

(b) If any manufacturer, dealer, or agent fails to pay a penalty owed
on commercial fertilizer within 90 days after notice of assessment by
the Commissioner, the Commissioner may issue and enforce a written

or printed 'stop sale, use, or removal' order to that manufacturer,
dealer, or agent and shall cause any commercial fertilizer distributed

and offered by that manufacturer, dealer, or agent for sale in the State

to be held until (i) the penalties are paid in full and the commercial
fertilizer is released in writing by the Commissioner or (ii) the

penalties have been otherwise legally disposed of by written authority.

The Commissioner shall release the commercial fertilizer so
withdrawn when the requirements of the provisions of this Article have
been complied with and upon payment of all costs and expenses
incurred in connection with the withdrawal. "

Sec. 2. G.S. 106-673 reads as rewritten:

"§ 106-673. Authority of Board of Agriculture to make rules and
regulations.

Because legislation with regard to commercial fertilizer sold or
offered for sale in this State must be adopted adapted to complex
conditions and standards involving numerous details with which the

General Assembly cannot deal directly and in order to effectuate the

purposes and policies of this Article, and in order to insure the
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manufacturer, distributor, and consumer of the correct quality and

quantity of all commercial fertilizer sold or offered for sale in this

State, the Board of Agriculture shall have the authority to make rules

and regulations with respect 4© to^

(1) The maximum chlorine guarantee permitted for tobacco

fertilizer;

(2) The maximum chlorine guarantee permitted in tobacco top

dressers;

(3) Which grades of fertilizer may be branded top dressers;

(4) The labeling of the grade of fertilizer when such fertilizer

is sold in plain or unbranded bags;

(5) The labeling requirements for all containers of liquid

commercial fertilizer for direct application to the soil;

(6) The bag sizes which may be used in the sale of commercial

fertilizer;

(7) The labeling requirements for packages containing a

combination of any nonfertilizer material and mixed

tobacco fertilizer;

(8) Registration and labeling requirements for grades and

brands of fertilizer carrying any guarantee of boron; the

tolerance allowances for the percentage of boron in

fertilizer mixtures;

(9) The required composition for boron-landplaster mixtures

before they may be registered and sold for use on peanuts

in this State; the labeling requirements for each container

of such mixture;

(10) The monetary penalties assessed for excesses or deficiencies

of boron and all other minor elements above or below the

tolerances allowed;

(11) The registration and labeling of general crop grades and
tobacco grades;

(12) The method, and the time limitations for the reporting to

the Commissioner of Agriculture of the tonnage of each

grade of fertilizer shipped to each destination in the State

by each manufacturer or firm having fertilizer registered in

this State;

(13) The required composition, before such mixtures may be

registered and sold in this State, of fertilizer-pesticide,

landplaster-pesticide, and fertilizer-landplaster-pesticide,

when to be used for peanuts alone;

(14) The labeling and bag requirements of fertilizer-landplaster-

pesticide mixtures;

(15) The standards and requirements which must be met before

fertilizer-pesticide mixtures may be registered in this State.
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These requirements may include, but are not limited to,

approval in North Carolina of both the pesticide and the

fertilizer grades, approval of the mixture by the Board of

Agriculture, and any labeling requirements;

(16) The standards and requirements which must be complied
with before fertilizers-pesticides may, without registering

the mixture, be mixed for direct application at the farmer's

request;

(17) Requests for mixing any pesticide with fertilizer, for

products not previously approved by the Board of

Agriculture;

(18) Packaging requirements for fertilizer-pesticide mixtures sold

either in bulk or in bags, such that dusting, spillage,

sifting, or a loss of any fertilizer-pesticide mixture will not

occur;

(19) The percentages of nitrogen required to be in nitrogen

solutions, before such solutions may be registered and sold

in this State;

(20) The labeling of fertilizer products to ascertain their

compliance to the Fertilizer or Lime and Landplaster Law;
(21) Requesting substantiating data to back up claims made

about a fertilizer product; registration may be denied if

such data is not furnished;

(22) The denial of approval of the registration of fertilizer

products when such products will not, when used as

directed, supply deficient needs of a plant;

(23) Safety requirements for the movement, handling and
storage of fluid fertilizers;

(24) Standards and requirements for equipment and tanks for

handling liquid fertilizer;

(25) Refusing registration as a result of information or

recommendations from the director of research stations;

(26) Establishing minimum guarantees permissible for

registering secondary elements and micronutrients; -and

(27) Establishing minimum standards for containment of

fertilizer materials in storage to prevent contamination of

groundwater and surface water, water; and

(28) Standards and labeling requirements for specialty

fertilizers.
"

Sec. 3. G.S. 106-657 reads as rewritten:

"^106-657. DefinUions. u • ,

When used in this Article:

(1) The term 'brand name' means the name under which any
individual mixed fertilizer or fertilizer material is offered
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for sale, and may include a trademark, but shall not

include any numeral other than the grade of the fertilizer.

(2) The term 'bulk fertilizer' means a commercial fertilizer

distributed in non-package form.

(3) The term 'commercial fertilizer' includes both fluid and
dry mixed fertilizer and/or fertilizer materials.

(4) The term 'contractor' means any person, firm, corporation,

wholesaler, retailer, distributor or any other person, who
for hire or reward applies commercial fertilizer to the soil

or crop of a consumer; provided, that this shall not apply to

any consumer applying commercial fertilizer to only the

land or crop that he owns or to which he otherwise holds

rights, for the production of his own crops.

(5) The term 'distributor' means any person who offers for

sale, sells, barters, or otherwise supplies mixed fertilizer or

fertilizer materials.

(6) The term 'fertilizer material' means any substance

containing either nitrogen, phosphorus, potassium, or any

other recognized plant food element or compound which is

used primarily for its plant food content or for

compounding mixed fertilizers. Not included in this

definition are all types of unmanipulated animal and

vegetable manures and mulches for which no plant food

content is claimed.

(7) The term 'fluid fertilizer' means a nonsolid commercial
fertilizer.

(8) The term 'fortified mulch' means substances composed
primarily of plant remains or mixtures of such substances

to which plant food has been added and for which plant

food is claimed.

In 'fortified mulches' the minimum percentages of total

nitrogen, available phosphoric acid, phosphate and soluble

or available potash are to be guaranteed and the guarantee

stated in multiples of quarter (.25) percentages; provided,

however, that such percentages shall not exceed one
percent (1%), respectively, subject to the same limits and
tolerances set forth in this Chapter.

(9) The term 'grade' means the percentage of total nitrogen,

available phosphoric acid phosphate (as P2Q5) and soluble

potash (as K2Q) only stated in the order given in this

subdivision, and, when applied to mixed fertilizers, shall be

in whole numbers only for all packages larger than 16

ounces.
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(10) The term 'manipulated manures' means substances

composed primarily of excreta, plant remains or mixtures

of such substances which have been processed in any
manner, including the addition of plant foods, artificially

drying, grinding and other means.

In 'manipulated manures' the minimum percentages of

total nitrogen, available phosphoric—aeid phosphate 4^
P2Q5) and soluble potash (as K2Q) are to be guaranteed,

and the guarantee stated in multiples of half (.50)

percentages. Additions of plant food shall be limited to

one-half (.50) percent each of nitrogen, phosphorus and
potash.

(11) The term 'manufacturer' means a person engaged in the

business of preparing, mixing, or manufacturing

commercial fertilizers or the person whose name appears

on the label as being responsible for the guarantee. The
term 'manufacture' means preparing, mixing, or

combining fertilizer materials chemically or physically,

including the simultaneous application of two or more
fertilizer materials, by a manufacturer or contract

applicator.

(12) The term 'mixed fertilizers' means products resulting from

the combination, mixture, or simultaneous application of

two or more fertilizer materials for use in, or claimed to

have value in promoting plant growth.

(13) The term 'mulch' means substances composed primarily of

plant remains or mixtures of such substances to which no
plant food has been added and for which no plant food is

claimed.

(14) The term 'natural organic fertilizer' means material derived

from either plant or animal products containing one or

more elements (other than carbon, hydrogen and oxygen)

which are essential for plant growth. These materials may
be subjected to biological degradation processes under

normal conditions of aging, rainfall, sun-curing, air

drying, composting, rotting, enzymatic, or

anaerobic/aerobic bacterial action, or any combination of

these. These materials shall not be mixed with synthetic

materials, or changed in any physical or chemical manner
from their initial state except by physical manipulations

such as drying, cooking, chopping, grinding, shredding or

pelleting.

(15) The term 'official sample' means any sample of

commercial fertilizer taken by the Commissioner or his
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authorized agent according to the method prescribed in

subsection (b) of G.S. 106-662.

(16) The term 'organic fertilizer' means a material containing

carbon and one or more elements other than hydrogen and

oxygen essential for plant growth.

(17) The term 'percent' or 'percentage' means the percentage

by weight.

(18) The term 'person' includes individuals, partnerships,

associations, firms, agencies, and corporations, or other

legal entity.

(19) The term 'retailer' means any person who sells or delivers

fertilizer to a consumer.

(20) The term 'sale' means any transfer of title or possession,

or both, exchange or barter of tangible personal property,

conditional or otherwise for a consideration paid or to be

paid, and this shall include any of said transactions

whereby title or ownership is to pass and shall further

mean and include any bailment, loan, lease, rental or

license to use or consume tangible personal property for a

consideration paid in which possession of said property

passes to the bailee, borrower, lessee, or licensee.

(21) The term 'sell' means the alienation, exchange, transfer or

contract for such transfer of property for a fixed price in

money or its equivalent.

(22) The term 'specialty fertilizer' means any fertilizer

distributed primarily for use on noncommercial crops such

as gardens, lawns, shrubs, flowers, golf courses,

cemeteries and nurseries.

(23) The term 'ton' means a net ton of two thousand pounds

avoirdupois.

(24) The term 'unmanipulated manures' means substances

composed primarily of excreta, plant remains or mixtures

of such substances which have not been processed in any

manner.

(25) The term 'wholesaler' shall mean any person who sells to

any other person for the purpose of resale, and who also

may sell to a consumer.

(26) Words importing the singular number may extend and be

applied to several persons or things, and words importing

the plural number may include the singular.

(27) The term 'fertilizer coated seed' means seed which has

been coated with commercial fertilizer."

Sec. 4. G.S. 106-659 reads as rewritten:

"% 106-659. Minimum plant food content.
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Superphosphate containing less than eighteen percent (18%)
available phosphoric acid, phosphate, or any mixed fertilizer in which
the guarantees for the nitrogen, available phosphoric acid, phosphate,

or soluble potash are in fractional percentages may not shall not be
offered for sale, sold, or distributed in this State; provided, however,
packages of 16 fluid ounces or less when in liquid form, or 16 ounces
or less avoirdupois when in a dry form, may be sold in fractional

percentages, but such packages are not exempt from any other

requirements of this Article."

Sec. 5. G.S. 106-664 reads as rewritten:

" § / 06-664. Determination and publication of commercial values.

For the purpose of determining the commercial values to be applied

under the provisions of G.S. 106-665, the Commissioner shall

determine and publish annually the values per pound of nitrogen,

available phosphoric—aeid, phosphate, and soluble potash in

commercial fertilizers in this State. The values so determined and
published shall be used in determining and assessing penalties."

Sec. 6. G.S. 106-665(b)(l) reads as rewritten:

"(1) For total nitrogen, available phosphoric acid, phosphate, or

available potash: A penalty of three times the value of the

deficiency if such the deficiency is in excess of the

following investigational allowances.

Available

Guarantee Total

Percentage Nitrogen

4 or less 0.49

5 0.51 .-

6 0.52

7 0.54

8 0.55

9 0.57

10 0.58

12 0.61

14 0.63

16 0.67

18 0.70

20 0.73

22 0.75

24 0.78

26 0.81

28 0.83

30 0.86

32 or more 0.88

Phosphoric

Acid

Phosphate

0.67

0.67

0.67

0.68

0.68

0.68

0.69

0.69

0.70

0.70

0.71

0.72

0.72

0.73

0.73

0.74

0.75

0.76

Soluable

Potash

Percentage

0.41

0.43

0.47

0.53

0.60

0.65

0.70

0.79

0.87

0.94

1.01

1.08

1.15

1.21

1.27

1.33

1.39

1.44
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Provided that when the found relative value of a sample

is equal to or exceeds the guaranteed relative value, an

overage in primary nutrients may compensate for a

deficiency in another primary nutrient up to 10% of the

guarantee of the deficient nutrient, not to exceed two units.

No compensation Aviil shall be allowed toward a deficiency if

the overage does not compensate for the entire amount of the

deficiency or if the deficiency exceeds 10% of the guarantee

or the deficiency exceeds two units. If more than one

primary nutrient is in penalty status, no compensation will

shall be allowed."

Sec. 7. This act becomes effective December 1, 1993.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

S.B. 578 CHAPTER 217

AN ACT TO INCREASE THE MAXIMUM SPEED FOR SCHOOL
BUSES TO FORTY-FIVE MILES PER HOUR.

The General Assembly of North Carolina enacts:

Section 1. G.S. 20-2 18(b) reads as rewritten:

"(b) It shall be unlawful for any person to operate or drive a

school bus loaded with children over the highways or public vehicular

areas of North Carolina at a greater rate of speed than -^ 45 miles per

hour, with the following exceptions:

^X) £©r except for school activity buses which are painted a

different color from regular school buses and which are

being used for transportation of students or others to or from

places for participation in events other than regular

classroom work, it shall be unlawful to operate such a

school activity bus at a greater rate of speed than 55 miles

per hour.

42) For school buses or special buses with a capacitor of 16

pupils or less that are used to transport students who are

children with special need s , it shall be unlawful to operate

the buses at a greater rate of speed than 45 miles per hour.

^ For private school buses that pick up children at a central

point and deposit the children at a single school, without

pickJng up children along the way, it shall be unlawful to

operate the buses at a greater rate of speed than 45 miles per

-bow,"

Sec. 2. This act becomes effective December 1, 1993, and

applies to offenses committed on or after that date.
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In the General Assembly read three times and ratified this the

28th day of June, 1993.

SB. 868 CHAPTER 218

AN ACT TO PROVIDE FOR THE LIQUIDATION OF ASSETS OF
CERTAIN DISSOLVED CORPORATIONS WITHOUT
REQUIRING COURT INVOLVEMENT AND TO PROVIDE
RELIEF FOR CORPORATIONS SEEKING REINSTATEMENT
FROM ADMINISTRATIVE DISSOLUTION OR REVOCATION
OF CERTIFICATE OF AUTHORITY.

The General Assembly of Norih Carolina enacts:

Section 1. G.S. 55-17-03 reads as rewritten:

"§ 55-17-03. Saving provisions.

(a) The existence of corporations formed before July I, 1990, shall

not be impaired by the enactment of this Chapter nor by any change
made by this Chapter in the requirements for the formation of

corporations nor by any amendment or repeal by this Chapter of the

laws under which they were formed or created, and, except as

otherwise expressly provided in this Chapter, the repeal of a prior act

by this Chapter shall not affect any liability or penalty incurred, under

the provisions of such act, prior to the repeal thereof.

(b) Any proceeding or corporate action commenced prior to before

July 1, 1990, may be completed in accordance with the law then in

effect.

(c) A corporation dissolved by operation of law before July 1,

1990, may wind up and liquidate its business and affairs pursuant to

the provisions of Article 14 of this Chapter.
"

Sec. 2. G.S. 55-16-22 is amended by adding a new subsection

to read:
"
(f) A corporation that has been issued

(1) A Notice of Grounds for Administrative Dissolution under

G.S. 55-14-21;

(2) A Certificate of Administrative Dissolution under G.S. 55-

14-21;

(3) A Notice of Grounds for Revocation of Certificate of

Authority under G.S. 55-15-31; or

(4) A Certificate of Revocation of Authority under G.S. 55-15-

31

may satisfy the annual report filing requirement of this section to avoid

administrative dissolution, to become reinstated from administrative

dissolution, to avoid revocation of its certificate of authority, or to be
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granted a new certificate of authority, by filing with the Secretary of

State the mos t current annual report required by this^ sectio^
"

gg^, 3—Section 2 of this act is effective upon ratification and

expires July 1, 1994. The remainder of this act becomes effective

October 1, 1993.
. ^ .-r a .u- ^k.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 97 CHAPTER 219

AN ACT TO INCREASE THE LIMIT ON CASH PRIZES FOR

RAFFLES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-309. 15(d) reads as rewritten:

"(d) The maximum cash prize that may be offered or paid for any

one raffle is one five thousand dollars ($hOOO) ($5,000) and if

merchandise is used as a prize, and it is not redeemable for cash, the

maximum fair market value of that prize may be twenty-five thousand

dollars ($25,000). No real property may be offered as a prize in a

raffle."

Sec. 2. For the purposes of this act government entities within

the State of North Carolina shall be considered nonprofit as defined in

G.S. 105-130. 11(a).

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 319 CHAPTER 220

AN ACT TO EXTEND THE BEAR HUNTING SEASON IN

PASQUOTANK AND CAMDEN COUNTIES.

The Geiieral Assembly of North Carolina enacts:

Section 1. Notwithstanding any other provision of law, the

season for hunting black bear shall run from two days prior to the

date established by the Wildlife Resources Commission as the start of

bear season until the date established by the Wildlife Resources

Commission as the end of bear season.

Sec. 2. This act applies only to Pasquotank and Camden

counties.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

28th day of June, 1993.
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H.B. 320 CHAPTER 221

AN ACT TO REPEAL THE PROHIBITIONS ON HUNTING
MALE DEER ON THE OUTER BANKS OF CURRITUCK
COUNTY AND ON BEAR HUNTING IN CURRITUCK
COUNTY, AND TO AUTHORIZE SEASONS FOR TAKING
DEER WITH SHOTGUNS ON A PORTION OF THE OUTER
BANKS OF CURRITUCK COUNTY AND FOR HUNTING
BLACK BEARS IN CURRITUCK COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Chapter 494 of the 1977 Session Laws is repealed.

Sec. 2. Section 3 of Chapter 582 of the 1979 Session Laws
reads as rewritten:

"Sec. 3. This act applies only to the counties of Camden, Chowan,
Currituck, Dare, Pasquotank, Perquimans, Tyrrell and Washington."

Sec. 3. G.S. 113-133. 1(e) is amended by deleting: "Currituck:

Session Laws 1959, Chapter 545; Session Laws 1977, Chapter 494;
Session Laws 1979, Chapter 582.", and substituting "Currituck:

Session Laws 1959, Chapter 545."

Sec. 4. Notwithstanding any other provision of law, there is an
open season for hunting or taking antlered deer with shotguns no
larger than 10 gauge in:

(1) That portion of Poplar Branch Township on the Outer Banks
of Currituck County; and

(2) The U.S. Fish and Wildlife Service Swan Island and
Monkey Island Refuge Areas on the Outer Banks of

Currituck County;

from October 18, 1993, through January 1, 1994, and in subsequent
years as established by the Wildlife Resources Commission.

Sec. 5. Notwithstanding any other provision of law, there is an
open season for hunting or taking black bear in:

(1) That portion of Currituck County south and west of U.S.
Highway 158;

(2) All of Poplar Branch Township except that portion on the

Outer Banks of Currituck County; and

(3) All of Crawford Township south and east of N.C. Highway
34 to Sligo and south and west of U.S. Highway 168 from
Sligo to Barco;

from November 8, 1993, through November 13, 1993, and in

subsequent years as established by the Wildlife Resources
Commission.

Sec. 6. This act applies only to Currituck County.

Sec. 7. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 405 CHAPTER 222

AN ACT TO INCORPORATE THE CITY OF NORTHWEST.

The General Assembly of North Carolina enacts:

Section 1. A charter for the City of Northwest is enacted to

read:

"CHARTER OF THE CITY OF NORTHWEST.
"CHAPTER I.

"INCORPORATION AND CORPORATE POWERS.
"Section 1.1. Incorporation and Corporate Powers. The inhabitants

of the City of Northwest are a body corporate and politic under the

name 'City of Northwest.' Under that name they have all the powers,

duties, rights, privileges, and immunities conferred and imposed on

cities by the general law of North Carolina.

"Sec. 1.2. Map. An official map of the City, showing the current

boundaries, is maintained permanently in the office of the City Clerk

and is available for public inspection. A true copy of such shall be

filed in the office of the Brunswick County Register of Deeds.

"CHAPTER II.

"CORPORATE BOUNDARIES.
"Sec. 2.1. City Boundaries. Until modified in accordance with the

law the boundaries of the City of Northwest are as follows:

CITY OF NORTHWEST
The following description was prepared by scale method from a map
entitled 'Composite Boundary Map of the City of Northwest and

Environs', dated November 1992, and prepared by Arnold W.
Carson, RLS, from tax maps of a portion of Brunswick County and a

map entitled 'Boundary Survey of Sandy Creek, NC, Extraterritorial

Jurisdiction', said map being recorded in Map Cabinet W, Page 178

of the Brunswick County Registry.

Beginning at a point, said point being the southwest corner of tax

parcel 14-9, said point also being located in the northerly right-of-way

line of US Highway 74-76; thence,

1. running in a Northeastward direction 2,950'-!-/- leaving said

right-of-way line and along the westerly lines of tax parcels 14-9,

14-12.03, and 15-34 to the northwest corner of parcel 15-34;

thence,

2. running in a Southeastward direction 1,900'+/- along the

northerly lines of parcels 15-34 and 15-32 to the western most

corner of parcel 15-23; thence,
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3. running in a Northeastward direction 400' + /- along the westerly
line of tax parcel 15-23 to the southern most corner of parcel 15-

21; thence,

4. running in a Northwestward direction 1,400'+/- along the

southwesterly line of parcel 15-21 to a point in the southerly line

of parcel 15-15; thence,

5. running in a Westward direction 400'+/- along the said

southerly line to the southerly most corner of said parcel 15-15;
thence,

6. running in a Northwestward direction 300'+/- to the westerly
most corner of parcel 15-15; thence,

7. running in a Northeastward direction 600' + /- to the southwest
corner of parcel 15-16.01; thence,

8. running in a Northeastward direction 100' + /- along the westerly

line of said parcel to the southwest corner of parcel 15-14;

thence,

9. running in a Northeastward direction 250'+/- along the westerly
line of said parcel to the southwest corner of parcel 15-6.01;
thence,

10. running in a Northeastward direction 400'+/- along the westerly
line of said parcel to a point in the southerly line of parcel 15-3;

thence,

11. running in a Southwestward direction 50' + /- to the southwest
corner of said parcel; thence,

12. running in a Northward direction 850'+/- along the westerly line

of said parcel to the southwest corner of parcel 15-1; thence,

13. running in a Northward direction 900' + /- along the westerly line

of said parcel to a point in the southerly right-of-way line of S.R.
1419; thence,

14. running in a Northwestward direction 7,300' + /- along said

southerly right-of-way line to the northwest corner of parcel 8-

27; thence,

15. running in a Northward direction perpendicular to said right-of-

way line 60' + /- to a point in the northerly right-of-way line of
S.R. 1419; thence,

16. running in a Westward direction 500' + /- along said right-of-way

line to a southwest corner of parcel 8-23; thence,

17. running in a Northeastward direction 200' + /- leaving said right-

of-way line and along the division line between said parcel and
parcel 14-1 to a point in the southerly right-of-way line of the

Seaboard Coast Line Railroad right-of-way; thence,

18. running in a Northward direction perpendicular to said right-of-

way line 200'+/- along said division line to a point in the

northerly right-of-way line of said right-of-way; thence,
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19. running in a Northwestward direction 1,100'+/- along said

right-of-way line to a point in the westerly line of parcel 8-23;

thence,

20. running in a Northward direction 1,100'-!-/- along said westerly

line to the northeast corner of parcel 14-1; thence,

21. running in a Westward direction 400'+/- along the northerly line

of said parcel to the northeast corner of parcel 8-22; thence,

22. running in a Southward direction 1,000'+/- along the easterly

lines of parcels 8-22, 8-21.01, and 8-21 and crossing said

railroad right-of-way to a point in the southerly right-of-way line

of said railroad; thence,

23. running in a Northwestward direction 400'+/- along said right-

of-way to the northeast corner of parcel 8-1; thence,

24. running in a Southward direction 500' + /- along the easterly line

of said parcel to a point in the northerly right-of-way line of S.R.

1419; thence,

25. running in a Westward direction 500'+/- along said right-of-way

line to the southwest corner of said parcel; thence,

26. running in a Northward direction 400'+/- leaving said right-of-

way line and along the westerly line of said parcel to a point;

thence,

27. running in a Northeastward direction 100'+/- along said line of

said parcel to a point; thence,

28. running in a Northward direction 100'+/- to the northwest

corner of said parcel; thence,

29. running in a Southeastward direction 250' + /- along the northerly

line of said parcel to a point in the westerly right-of-way line of

S.R. 1420; thence,

30. running in a Northeastward direction 100'+/- along said right-

of-way line to a point where said right-of-way line intersects with

the southern right-of-way line of said railroad right-of-way;

thence,

31. running in a Northwestward direction 700'+/- along said

railroad right-of-way line to a point in the county line between

Brunswick and Columbus Counties; thence,

32. running in a Northeastward direction 3,100' + /- leaving said

right-of-way line and along said county line to the northerly most

corner of parcel 8-12; thence,

33. running in a Southward direction 400'+/- along the easterly line

of said parcel to a point in Fox Grape Branch; thence,

34. running in an Eastward direction 7,400'+/- up the run of said

branch as it meanders to a point in the easterly line of S.R. 1421

(Goose Neck Road); thence.
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35. running in a Northward direction 1,500'+/- along said easterly

right-of-way line to the northwest corner of parcel 8-40; thence,

36. running in an Eastward direction 3,400'+/- along the northerly
line of said parcel and parcel 9-11.03 to the southwest corner of
parcel 9-15.01; thence,

37. running in a Northeastward direction 400' + /- to the southwest
corner of parcel 5-3.02; thence,

38. running in a Northward direction 2,200'+/- along the westerly

line of said parcel and parcels 5-3.01 and 5-3.04 to the northwest
corner of parcel 5-3.04; thence,

39. running in an Eastward direction 1,300'+/- along the northerly

line of said parcel and along a line of parcel 5-3 to a corner of

parcel 5-3; thence,

40. running in a Northward direction 100' + /- along the line of

parcel 5-3 to the northerly most corner of said parcel; thence,

41. running in an Eastward direction 750'+/- along the northerly

lines of said parcel and parcel 5-5 to the northeast corner of

parcel 5-5; thence,

42. running in a Northward direction 550'+/- along the westerly line

of parcel 5-7 to the northerly most corner of parcel 5-7; thence,

43. running in an Eastward direction 1,400'+/- along the line of

said parcel and crossing the right-of-way of S.R. 1422 to a point

in the eastern right-of-way line of said S.R. 1422 (Blue Banks
Avenue); thence,

44. running in a Northeastward direction 2,700'+/- along said right-

of-way line to the northwest corner of parcel 5-12.02 said point

also being in the run of Grist Mill Branch; thence,

45. running in an Eastward direction 3,000'+/- along the northerly

lines of parcels 5-12.02, 5-14.01, 5-14, and 5-15 (said northerly

lines also being the run of said branch as it meanders) to the

northeast corner of parcel 5-15; thence,

46. running in a Southward direction 2,400'+/- along the easterly

lines of parcels 5-15 and 5-9 to a corner of parcel 5-9; thence,

47. running in a Westward direction 800' + /- along the line of parcel

5-9 to a corner of said parcel; thence,

48. running in a Southward direction 1,400' + /- along a line of said

parcel to the southeast corner of said parcel located in the

northerly line of parcel 5-7; thence,

49. running in an Eastward direction 1,700' + /- along the said

northerly line of said parcel to the northeast corner of said

parcel; thence,

50. running in a Southwestward direction 1,300'+/- along the

easterly line of said parcel to a point in the northerly line of
parcel 9-117.01; thence,
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51. running in a Northwestward direction 100'+/- along the division

line of parcels 5-7 and 9-117.01 to the northern most corner of

parcel 9-117.01; thence,

52. running in a Southwestward direction 3,900' -H/- along the

easterly lines of parcels 5-7, 9-88, and 9-80 to the southeast

corner of 9-80 (said point being in the run of Double Run

Branch); thence,

53. running in a Northwestward direction 400' + /- up the run of said

branch as it meanders to the northerly most corner of parcel 9-

75; thence,

54. running in a Southwestward direction 3,300' + /- along the

easterly lines of parcels 9-75, 9-74, 9-73, 9-71, and 9-69 to the

westerly most corner of parcel 9-99; thence,

55. running in a Northeastward direction 900'+/- along the

northerly line of parcel 9-98 to the northeast corner of said

parcel; thence,

56. running in a Southeastward direction 2,000' + /- along the

easterly line of said parcel and crossing the right-of-way of S.R.

1426 to a point in the southern right-of-way line of said right-of-

way; thence,

57. running in a Westward direction 1,600'+/- along said right-of-

way line to the northeasterly corner of parcel 15-73; thence,

58. running in a Southward direction 500' + /- along the easterly line

of said parcel to a point in the northerly right-of-way line of the

Seaboard Coast Line Railroad right-of-way; thence

59. running in a Southeastward direction 3,350' + /- along said right-

of-way line to a point in the run of Rattlesnake Branch; thence,

60. running in a Southward direction 1,900' + /- up the run of said

branch as it meanders to the northerly most corner of parcel 15-

52; thence,

61. running in a Southeastward direction 2,100'+/- along the

northeasterly lines of parcels 15-52 and 15-49 to the easterly

most corner of parcel 15-49; thence,

62. running in a Southwestward direction 2,900' + /- along the

easterly line of said parcel to the westerly corner of parcel 15-48;

thence,

63. running in a Southeastward direction 300'+/- along the

southwesterly line of said parcel to a corner of parcel 15-49;

thence,

64. running in a Southwestward direction 1,500'+/- along the

division line between parcels 15-49 and 15-43 to a point in the

northeasterly right-of-way line of S.R. 1419; thence,

65. running in a Southeastward direction 300' + /- along said right-of-

way line to a point where said right-of-way line intersects with
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the northerly right-of-way line intersects with the northerly right-

of-way line of US Highway 74-76; thence,

66. running in a Westward direction 5,100' + /- along the said

northerly right-of-way line to a point in the corporate limits line

of the Town of Sandy Creek said point also being the southeast
corner of parcel 15-35.01; thence,

67. running in a Northeastward direction 220'-!-/- along said

corporate limits to the northeast corner of said parcel; thence,
68. running in a Northwestward direction 600' + /- along said

corporate limits in the northerly lines of parcels 15-35.01, 15-35,
and 15-35.02 to the northerly most corner of parcel 15-35.02;
thence,

69. running in a Northeastward direction 100'+/- along said

corporate limits and the easterly line of parcel 14-12.06 to the
easterly most corner of said parcel; thence,

70. running in a Northwestward direction 1,000' + /- along said

corporate limits and the northerly lines of said parcel and parcel
14-12.01 to the northerly most corner of parcel 14-12.01;
thence,

71. running in a Northward direction 400'+/- along said corporate
limits and a line of parcel 14-12.02 to a point; thence,

72. running in a Northwestward direction 550'+/- along said

corporate limits and the northerly lines of said parcel and parcels
14-12.05 and 14-12.04 to the northwest corner of parcel 14-

12.04; thence,

73. running in a southwestward direction 900'+/- along said

corporate limits and the easterly line of parcels 14-12.03 and 14-

12.07 to a point in the northerly right-of-way line of US Highway
74-76; thence,

74. running in a Northwestward direction 1,300' + /- along said

right-of-way line to the Point of Beginning, containing 4,000
acres +/- as determined by planimeter and scale methods.

It is the intent that the corporate limits of the City of Northwest follow
the appropriate actual property line(s) of the parcels referred to in this

description as described in the deeds or maps of the individual tracts

as recorded in the Brunswick County Registry or filed with the Clerk
of Court's Office of Brunswick County.

"CHAPTER HI.

"GOVERNING BODY.
"Sec. 3.1. Structure of Governing Body; Number of Members. The

governing body of the City of Northwest is the City Council, which
has five members, and the Mayor.
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"Sec 3 2 Manner of Electing Council. The qualified voters of the

entire City elect the members of the Council. To be eligible for

election, a person must reside in the City.

"Sec 3 3. Term of Office of Council Members. Members ot the

Council are elected to four-year terms except that of those elected at

the initial election in 1993, the three highest vote getters who are

elected shall serve for four-year terms and the next two highest vote

getters shall serve for two-year terms. In 1995 and quadrennially

thereafter, two members of the Council shall be elected for four-year

terms. In 1997 and quadrennially thereafter, three members of the

Council shall be elected for four-year terms.

"Sec 3 4. Election of Mayor; Term of Office. The qualified voters

of the entire City of Northwest shall elect the Mayor in 1993 and

biennially thereafter for a two-year term. In the event of a vacancy,

the Council shall appoint a qualified person to fill such vacancy for the

remainder of the unexpired term, but if the vote is tied, the Clerk ot

Superior Court of Brunswick County shall break the tie.

"CHAPTER IV.

"ELECTIONS.

"Sec. 4.1. Conduct of Town Elections. The Town officers shall be

elected on a nonpartisan basis, and the results determined by plurality

as provided in G.S. 163-292. Elections shall be conducted by the

Brunswick County Board of Elections.

"CHAPTER V.

"ADMINISTRATION.
"Sec. 5.1. The City of Northwest shall operate under the Mayor-

Council plan as provided in Part 3 of Article 7 of Chapter 160A of the

General Statutes.

"Sec. 5.2. Mayor. The Mayor may:

(1) Suspend for misconduct until the next City Council Meeting

the City Clerk, Chief of Police, City Treasurer or any other

employee of the City. If the City Council fails to sustain the

suspension, the person or persons so suspended shall be

automatically reinstated as of the date of the action by the

City Council.

(2) Call special meetings of the City Council.

(3) Impose a curfew; during a riot or general civil disorders

pursuant to the Laws of the State of North Carolina.

(4) Vote at meetings of the City Council in the event of a tie.

"Sec. 5.3. Powers and Duties of Council Members. The City

Council may make ordinances and regulations for the general good,

health, and safety of the residents of the city and specifically shall

have the following powers in accordance with general law:
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(1) To hire a City Clerk, Police Chief, Treasurer, Tax
Collector, City Attorney, and any other employee of the

City and to establish salaries and wages for the same.

(2) To provide for a uniform method of paving public streets,

alleys, and sidewalks.

(3) To provide for a water and sewer system for the City.

(4) To provide for the collection of garbage, trash, and other

refuse within the City limits.

(5) To provide for fire and police protection for the inhabitants

of the City.

(6) To regulate the construction, repair, and maintenance of

houses, buildings, and other man-made structures in the

City limits.

(7) To promulgate minimum housing and building codes and
regulations or adopt similar regulations promulgated by the

State of North Carolina.

(8) To establish a Public Library. ,. .

(9) To provide for and maintain Public Parks.

(10) To levy and collect taxes.

(11) To impose and collect fines and civil penalties for violations

of City Ordinances and Regulations.

(12) To regulate the charges and fares of taxicabs, buses, and
other vehicles for hire.

(13) To regulate the operation of motor vehicles within the City

limits by speed regulations and traffic control signals.

(14) To license and regulate solicitors, merchants, peddlers,

pool halls, taverns, and bars.

(15) To establish salaries for the Mayor and the City Council
persons pursuant to the Laws of the State of North
Carolina.

(16) No member of the Council shall be excused from voting on
any matter not involving his own official conduct or his

financial interest.

(17) Any other powers not in conflict with the Constitution of

the United States of America, and the Constitution of the

State of North Carolina which are given to cities under the

General Statutes of North Carolina.

"CHAPTER VL v

"SEVERABILITY.
"Sec. 6.1. Severability. If any provisions of this Charter are

modified or declared invalid by a court of competent jurisdiction or

superseded by an act of the General Assembly, all other provisions of

this Charter shall remain in force and effect.

"
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Sec. 2. Until the organizational meeting of the City Council of

Northwest following the 1993 municipal election, Ms. Elsie Peterson,

Mr. James Robinson, Mr. Artis R. Bryant, and Mr. Sylvester Ballard

shall serve as members of the City Council. In the event of a

vacancy, the Council shall appoint a qualified person to fill such

vacancy until the organizational meeting, but if the vote is tied, the

Clerk of Superior Court of Brunswick County shall break the tie. The
initial meeting of the City Council shall be called by the clerk to the

Brunswick County Board of Commissioners. The interim governing

body shall, at its first meeting, elect from among its members a

chairman who shall have the powers of a Mayor provided by general

law. The City Council shall remain at four members until the

organizational meeting after the first election.

Sec. 3. From and after the effective date of this act, the citizens

and property in the City of Northwest shall be subject to municipal

taxes levied for the year beginning July 1, 1993, and for that purpose

the City shall obtain from Brunswick County a record of property in

the area herein incorporated which was listed for taxes as of January

1, 1993; and the businesses in the town shall be liable for privilege

license tax from the effective date of the privilege license tax

ordinance. The City may adopt a budget ordinance for fiscal year

1993-94 without following the timetable in the Local Government

Budget and Fiscal Control Act, but shall follow the sequence of

actions in the spirit of the act insofar as is practical. For fiscal year

1993-94, ad valorem taxes may be paid at par or face amount within

90 days of adoption of the budget ordinance, and thereafter in

accordance with the schedule in G.S. 105-360 as if the taxes had been

due and payable on September 1, 1993. The City of Northwest is

eligible to receive distributions of State funds during fiscal year 1993-

94.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 446 CHAPTER 223

AN ACT TO REQUIRE FEES THAT ARE IMPOSED FOR THE
INSPECTION AND GRADING OF FARM PRODUCTS AND
ARE COLLECTED UNDER AGREEMENTS WITH THE
FEDERAL GOVERNMENT TO BE USED AS REQUIRED BY
THE AGREEMENTS, AND TO CLARIFY THE AUTHORITY
OF THE COMMISSIONER OF AGRICULTURE CONCERNING
THESE AGREEMENTS.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 106-185 reads as rewritten:

"§ 106-185. Establishment of standard packages, etc, , authorized. Scope

of Article; federal-State cooperation.

(a) Scope. — The purpose of this This Article is to give gives the

Department of Agriculture the authority to investigate marketing

conditions for and -to establish and maintain standard grades and

packages grades, packages, and State brands for farm and horticultural

crops and animal products. Xh€ As used in this Article, the term

'farm products' as used hereafter in this Article shall be construed to

mean any or all of the crops or products named above in this section.

means farm crops, horticultural crops, and animal products.

(b) Cooperation. — The Commissioner of Agriculture may enter

into agreements with the United States Department of Agriculture that

require State and federal cooperation in performing the duties imposed

by this Article.
"

Sec. 2. Article 17 of Chapter 106 of the General Statutes is

amended by adding a new section to read:

" § 106-194. 1. Farm Product Inspection Account.

The Farm Product Inspection Account is established as a

nonreverting account within the Department of Agriculture. Interest

and other investment income earned by the Account shall be credited

to it.

Fees collected under this Article shall be credited to the Account

and applied to the costs of administering this Article. Fees credited to

the Account from grading and inspection services provided under a

cooperative agreement with the United States Department of

Agriculture are subject to any restrictions on use set out in the

cooperative agreement.
"

Sec. 3. Section 2 of this act becomes effective July 1, 1993.

The remaining sections of this act are effective upon ratification. Fees

collected under G.S. 106-190 and not expended as of July 1, 1993,

shall be credited to the Farm Product Inspection Account established

by G.S. 106-194.1, as enacted by this act.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 491 CHAPTER 224 i

AN ACT TO REPEAL THE ACT CREATING A REVOLVING
LOAN FUND FOR ROBESON COUNTY FROM THE
PROCEEDS OF CERTAIN PAST-DUE TAX RECEIPTS.

The General Assenibly of North Carolina enacts:
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Section 1. Chapter 486 of the 1945 Session Laws is repealed.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 659 CHAPTER 225

AN ACT TO AUTHORIZE THE COMMISSIONER OF LABOR TO
FILE AS JUDGMENTS FINAL ORDERS ASSESSING CIVIL
MONEY PENALTIES UNDER THE WAGE AND HOUR ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-25.23 reads as rewritten:

" § 95-25.23. Violation of youth employment; civil penalty.

(a) Any employer who violates the provisions of G.S. 95-25.5

(Youth Employment) or any regulation issued thereunder, shall be

subject to a civil penalty not to exceed two hundred fifty dollars

($250.00) for each violation. In determining the amount of such

penalty, the appropriateness of such penalty to the size of the business

of the person charged and the gravity of the violation shall be

considered. The determination by the Commissioner shall be final,

unless within 15 days after receipt of notice thereof by certified mail

the person charged with the violation takes exception to the

determination, in which event final determination of the penalty shall

be made in an administrative proceeding pursuant to Article 3 of

Chapter 150B and in a judicial proceeding pursuant to Article 4 of

Chapter 150B.

(b) The amount of such penalty when finally determined may be

recovered in a civil action brought by the Commissioner in the

General Court of Justice, the manner set forth in G.S. 95-25 23B.
(c) Sums collected under this section by the Commissioner shall be

paid into the General Fund of the State treasury.

(d) Assessment of penalties under this section shall be subject to a

two-year statute of limitations commencing at the time of the

occurrence of the violation."

Sec. 2. G.S. 95-25. 23A reads as rewritten:

"§ 95-25. 23A. Violation of record-keeping requirement; civil penalty.

(a) Any employer who violates the provisions of G.S. 95-25. 15(b)

or any regulation issued pursuant to G.S. 95-25. 15(b), shall be

subject to a civil penalty of up to two hundred fifty dollars ($250.00)
per employee with the maximum not to exceed one thousand dollars

($1,000) per investigation by the Commissioner or his authorized

representative. In determining the amount of the penalty, the

Commissioner shall consider:
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(1) The appropriateness of the penalty for the size of the

business of the employer charged; and , :^.^

(2) The gravity of the violation

.

The determination by the Commissioner shall be final, unless

within 15 days after receipt of notice thereof by certified mail, the

person charged with the violation takes exception to the determination,

in which event final determination of the penalty shall be made In an
administrative proceeding pursuant to Article 3 of Chapter 150B and
in a judicial proceeding pursuant to Article 4 of Chapter 150B.

(b) The amount of the penalty when finally determined may be
recovered in a civil action brought by the Commi ssioner in the

General Court of Justice, the manner set forth in G.S. 95-25. 23B.
(c) Sums collected under this section by the Commissioner shall be

paid into the General Fund.

(d) Assessment of penalties under this section shall be subject to a

two-year statute of limitations commencing at the time of the

occurrence of the violation."

Sec. 3. Chapter 95 of the General Statutes is amended by
adding the following new section to read:
" § 95-25. 23B. Civil penalty collection.

The Commissioner may file in the office of the clerk of the superior

court of any county a certified copy of an assessment, either

unappealed from or affirmed in whole or in part upon appeal, of a

civil money penalty under G.S. 95-25.23 or G.S. 95-25.23A. Upon
such filing, the clerk shall enter judgment in accordance with the

unappealed or affirmed portion of the assessment and shall notify the

parties. Such judgment shall have the same effect, and all

proceedings in relation to the judgment shall thereafter be the same,

as though the judgment had been rendered in a suit duly heard and
determined by the superior court of the General Court of Justice.

"

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 665 CHAPTER 226

AN ACT TO IMPROVE THE REGULATION OF CREDIT
INSURANCE AND LOWER PREMIUM RATES CHARGED FOR
CREDIT INSURANCE.

The General Assembly of North Carolina enacts: '

,

Section 1. G.S. 58-57-1 reads as rewritten:

"^58-57-1. Application of Article. •
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All credit life insurance insurance, -and all credit accident and

health insurance, all credit property insurance, and all credit

unemployment insurance as defined herein and written in connection

with direct loans, consumer credit installment sale contracts of

whatever term permitted by G.S. 25A-33, leases, or other credit

transactions shall be subject to the provisions of this Article, except

credit insurance written in connection with direct loans of more than

15 years' duration. The provisions of this Article shall be controlling

as to such insurance and no other provisions of Articles 1 through 64

of this Chapter shall be applicable unless otherwise specifically

provided; nor shall such insurance be subject to the provisions of this

Article where the issuance of such insurance is an isolated transaction

on the part of the insurer not related to an agreement or a plan for

insuring debtors of the creditor.

This Article may be cited as 'The North Carolina Act for the

Regulation of Credit Life, Credit x^ccident and Health, and Credit

Property Insurance.'
"

Sec. 2. G.S. 58-57-5 reads as rewritten:

" § 58-57-5. Definitions.

As used in this Article, unless the context requires otherwise, the

following words or terms shall have the meanings herein ascribed to

them, respectively:

(1) Repealed by Session Laws 1991, c. 720, s. 6.

(2) 'Credit accident and health insurance' means insurance on

a debtor to provide indemnity for payments becoming due

on a specific loan or other credit transaction as defined in

G.S. 58-51-100;

(3) 'Credh life insurance' means insurance on the life of a

debtor pursuant to or in connection with a specific loan or

other credit transaction as defined in G.S. 58-58-10;

(4) 'Credit life insurance agent' means an agent of an

insurance company licensed in this State who is authorized

to solicit, negotiate or effect credit life in surance—9f

insurance, credit accident and health insurance, credit

unemployment insurance, credit property insurance, or

both, any of them, but only to the extent as is authorized

and limited in this Article;

(4a) 'Credit transaction' means any transaction by the terms of

which the repayment of money loaned or loan commitment
made, or payment for goods, services, or properties sold or

leased, is to be made at a future date or dates;

(4b) 'Credit unemployment insurance' means insurance on a

debtor in connection with a specified loan or other credit

transaction to provide payment to a creditor of the debtor
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'

' for the installment payments or other periodic payment
becoming due while the debtor is involuntarily unemployed
as defined in the policy;

(5) 'Creditor' means any lender of money or vendor or lessor

of goods, services, property, rights or privileges, including

any person that directly or indirectly provides credit in

connection with any such sale or lease, for which payment
is arranged through a credit-related transaction; or any
successor to the right, title or interest of any such lender,

vendor, lessor, or person extending credit, and an affiliate,

associate, or subsidiary of any of them, or any director,
•

officer, or employee of any of them or any other person in

any way associated with any of them;

(6) 'Debtor' means a borrower of money or a purchaser or

lessee of goods, services, property, rights or privileges for

which payment is arranged through a credit transaction;

(7) 'Indebtedness' means the total amount payable for the term
of the loan by debtor to creditor in connection with a loan

or other credit transaction, including principal, interest,

allowable charges, and any premiums authorized

hereunder;

(7a) 'Joint accident and health coverage' means credit accident

and health insurance covering two or more debtors;

provided that only one monthly benefit, as defined in G.S.
58-57- 15(b), shall be payable each month on a specific

indebtedness regardless of the number of debtors insured;

(8) 'Joint life coverage' means credit life insurance covering

two or more lives, the entire amount of insurance being
payable upon the death of the first insured debtor to die;

(9) 'Lease' means a contract whereby the lessee of a 'motor
vehicle,' as defined in G.S. 20-4.01(23), contracts to pay
as compensation for use a sum substantially equivalent to

or in excess of the aggregate value of the property, but not

exceeding the term of years in G.S. 58-57-1.

(10) 'Truncated coverage' means a credit insurance benefit with

a term of insurance coverage that is less than the term of

the credit transaction;

(1 1) 'Open-end credit' means credit extended by a creditor

under an agreement in which:

a. The creditor reasonably contemplates repeated

transactions;

K The creditor imposes a finance charge from time to

time on an outstanding unpaid balance; and
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c. The amount of credit that may be extended to the debtor

during the term of the agreement (up to any limit set by

the creditor) is generally made available to the extent

that any outstanding balance is repaid.

'Open-end credit' includes credit card balances.
"

Sec. 3. G.S. 58-57-15 reads as rewritten:

"(a) Credit Life Insurance. —

(1) Except as provided in G.S. 53 - 1 89(a) for transactions of 60
months or less in duration ^ the initial amount of credit life

insurance shall not exceed the total amount repayable under

the contract of indebtedness and; where an indebtedness is

repayable in substantially equal installments, the amount of

insurance shall at no time exceed the greater of the actual or

scheduled amount of indebtedness. For transactions of more
than 60 months in duration, the initial amount of credit life

insurance shall not exceed the total amount repayable under

the contract of indebtedness less unearned Finance charges

and, where an indebtedness is repayable in substantially

equal installments, the amount of in surance shall at no time

exceed the greater of the actual or scheduled amount of

indebtedness—less

—

unearned—finance—charges;—provided,

however, that additional coverage not exceeding four months
of accrued—interest on—successive—net balances—m^y—be

provided to cover any delinquency in payments. The amount
of credit life insurance shall not exceed the amount of

unpaid indebtedness as it exists from time to time, less any

unearned interest or finance charges; provided, however,

that if the amount of credit insurance is based on a

predetermined schedule, the amount of credit insurance shall

not exceed the scheduled amount of unpaid indebtedness,

less any unearned interest or finance charges, plus an

amount equal to three monthly installments or the equivalent

thereof.

(2) Notwithstanding the provisions of the above subdivision,

insurance on seasonal credit line commitments (such as may
be found in agricultural credit transactions) not exceeding

one year in duration may be written up to the amount of the

loan commitment, whether or not the full amount of the

commitment has been advanced by the creditor, commitment
on a nondecreasing or level term plan.

(3) Notwithstanding the provisions of subdivision (a)(1) of this

or any other section, insurance on education credit

transaction commitments may be written for the amount of

such commitment, commitment whether or not the full
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amount of the commitment has been advanced by the

creditor.

(b) Credit Accident and Health and Credit Unemployment
Insurance. ~ The total amount of indemnity payable by credit accident

and health or credit unemployment insurance in the event of disability,

disability or unemployment, as defined in the policy, shall not exceed
the indebtedness; and the amount of each monthly benefit shall not

exceed the indebtedness divided by the number of months in the term
of the loan. A daily benefit equal in amount to one thirtieth of the

scheduled monthly payment is permissible. For open-end credit

transactions, the total amount of indemnity payable shall not exceed
the amount of unpaid indebtedness at the time disability or

unemployment begins, including interest and insurance charges that

would accrue on that indebtedness using the creditor's minimum
payment schedule. The periodic indemnity may exceed the creditor's

minimum payment amount.
"

Sec. 4. G.S. 58-57-20 reads as rewritten:
" § 58-57-20. Term; termination prior to scheduled maturity.

Except as otherwise provided in this section, the The term of any
credit life insurance or credit accident and health insurance shall,

subject to acceptance by the insurer, commence on the date when the

debtor becomes obligated to the creditor, except that, where a group
policy provides coverage with respect to existing obligations, the

insurance on a debtor with respect to such indebtedness shall

commence on the effective date of the policy. For credit insurance

offered to the debtor subsequent to the date the debtor becomes
obligated to the creditor, the term of the insurance shall, subject to the

acceptance by the insurer, commence not more than 30 days following

the insurer's receipt of the debtor's request for the insurance. The
term of such insurance shall not extend more than 15 days beyond the

maturity date of the indebtedness or final installment thereof, thereof;

but the term of the insurance may be less than the term of the

indebtedness to provide truncated coverage in connection with

transactions having initial terms of more than 60 months or consistent

with any age or other termination provisions contained in the policy.

If the indebtedness is discharged due to prepayment, the insurance in

force shall be terminated unless otherwise requested by the insured in

writing. If the indebtedness is discharged due to renewal or

refinancing prior to such maturity date, the insurance in force shall be
terminated before any new insurance may be issued in connection with

the renewed or refinanced indebtedness. In all cases of termination

prior to scheduled maturity, a refund shall be paid or credited as

provided in G.S. 58-57-50." : •

Sec. 5. G.S. 58-57-25 reads as rewritten:
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" § 58-57-25. Insurance to be evidenced by individual policy; notice of

proposed insurance or certificate; required and prohibited provisions;

when debtor to receive copy.

(a) All individual credit life insurance and credit accident and

health insurance sold shall be evidenced by an individual policy. All

group insurance sold where any part of the premium is paid by the

debtors or by the creditors from identifiable charges collected from the

insured debtors shall be evidenced by a certificate of insurance.

(b) Each individual policy or certificate of credit life insurance,

insurance and/or credit accident and health insurance shall set forth

the name and home-office address of the insurer, the identity of the

insured debtor by name or otherwise, the premium or amount of

payment, if any, by the debtor separately for each type of credit life

insurance and credit accident and health insurance if not disclosed in

other documents furnished to the debtor, a description of the coverage

including the amount and term thereof, and any exceptions, limitations

or restrictions, and shall state that the benefits shall be paid to the

creditor to reduce or extinguish the unpaid indebtedness, and

wherever the amount of insurance may exceed the unpaid

indebtedness, that any such excess shall be payable to a beneficiary

other than the creditor named by the debtor, or to his estate. For

open-end credit, the premium shall be disclosed as the monthly

amount charged for each one hundred dollars ($100.00) or one

thousand dollars ($1,000) of outstanding indebtedness.

(c) No individual policy of credit life insurance or credit accident

and health insurance and no group policy of credit -Ufi insurance or

credit accident and health insurance shall be delivered or issued for

delivery in this State unless each contains in substance all of the

following provisions:

(1) In each policy there shall be a provision that the policy, or

the policy and application therefor, if any, or if a copy of the

application is endorsed upon or attached to the policy when
issued, shall constitute the entire insurance contract between

the parties, and that all statements made by the creditor or

by the individual debtors shall, in the absence of fraud, be

deemed representations and not warranties.

(2) In each such policy there shall be a provision that the

validity of the policy shall not be contested, except for

nonpayment of premiums, after it has been in force for two

years from its date of issue; and that no statement made by

any person insured under the policy relating to his

insurability shall be used in contesting the validity of the

insurance with respect to which such statement was made
after such insurance has been in force on such insured for a
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period of two years during such person's lifetime, and prior

to the date on which the claim thereunder arose. Provided,

however, that unless the insured writes his own age on the

form and signs a statement that he has done so, there shall

be no denial of claims grounded on the debtor's age.

Provided further, if the indebtedness is paid by renewal or

refinancing prior to the scheduled maturity date, the effective

date of the coverage with respect to any policy provision

shall be deemed to be the first date on which the debtor

became insured under the policy covering the original prior

- indebtedness that was renewed or refinanced, at least to the

;• extent of the amount and term of the coverage outstanding at

the time of renewal and refinancing of the debt.

(3) In each such policy there shall be a provision that when a

claim for the death—o*

—

disability death, disability, or

unemployment of the insured arises thereunder, settlement

shall be made upon receipt of due proof of such death or

such disability, death, disability, or unemployment.

(4) On the face of each such policy there shall be placed a title

which shall briefly and accurately describe the nature and

form of the policy.

(5) Each such policy, including rider and endorsement, shall be

identified by a form number in the lower left-hand corner of

the first page thereof, and no restriction, condition or

provision in or endorsed on such policy shall be valid unless

such provision or condition is printed in type as large as

eight-point type IQ-point type, one-point leaded .

(6) In each such policy there shall be a provision that the

insured debtor shall have the right to rescind the insurance

policy or certificate of insurance upon giving written notice

to the insurer within 4-5 30 days from the date the insured

debtor received such policy or certificate.

(d) No individual policy of credit life insurance or credit accident

and health insurance [and] and no group policy of credit -life insurance

or credit accident and health insurance shall be delivered or issued for

delivery in this State if it contains any provision:

(1) Limiting the time within which any action at law or in equity

may be commenced to less than three years after the cause

of action accrues; or

(2) To the effect that the agent soliciting the insurance is the

agent of the person insured under the policy, or making the

acts or representations of such agent binding upon the

person so insured under the policy.
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(e) If said individual policy or certificate of group insurance is not

delivered to the debtor at the time the indebtednes s is incurred debtor

requests credit insurance or mailed to the debtor within 30 days

thereafter, a written notification must be furnished to the debtor within

the 30-day period, which notification shall set forth the following:

(1) The name and home-office address of the insurer;

(2) The identity of the debtor, by name or otherwise;

(3) The premium or identifiable charge to the debtor, if any,

separately in connection with for each type of credit life

insurance insurance; -aftd

—

credit—accident—and

—

health

insurance;

(4) The amount and term of the coverage provided, if possible,

otherwise a clear description of the means of determining the

amount and time of expiry;

(5) A brief description of the coverage provided;

(6) A statement that, if the insurance is declined by the insurer

or otherwise does not become effective, any premium or

identifiable charge will be refunded or credited to the debtor;

and

(7) A statement that, upon acceptance by the insurer, the

insurance coverage provided shall become effective as

specified in G.S. 58-57-20.

Any portion of the information required in said notification may be

furnished by other documents, if copies of such documents are

attached to said notification. If an insurance policy or certificate of

insurance is not delivered to the insured debtor at the time the

indebtedness is incurred, debtor requests credit insurance, he the

debtor shall be furnished at the time the indebtednes s is incurred

written notice that he shall have given the right to rescind the

insurance policy or certificate of insurance upon giving written notice

to the insurer within 4-5 30 days from the date the insured debtor

receives such policy or certificate."

Sec. 6. G.S. 58-57-35 reads as rewritten:

" § 58-57-35. General premium rate standard.

(a) Benefits provided by credit life and life, credit accident and

health and credit unemployment insurance written under this Article

shall be reasonable in relation to the premium charge. This

requirement is conclusively presumed to be satisfied if the premium
rates to be charged for credit life and credit accident and health

insurance are no greater than those premium rates set forth in G.S.

58-57.4 and 58 -57.45 58-57-40, 58-57-45, and 58-57-105 of this

Article for benefits as described in those sections. If an insurer files

premium rates for all or part of its business that are greater than those

premium rates to which this conclusive presumption applies, the
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greater rates may be disapproved by the Commissioner if the insurer

fails to demonstrate that the benefits are reasonable in relation to the

premium rates filed for the group or groups of insureds to which the

premium rates would apply and which groups shall meet credibility

standards established by the Commissioner. In making this

determination, the Commissioner shall give due consideration to the

past and prospective loss experience of the group or groups of

insureds to which the rates would apply, to reasonable costs and
expenses attributable to the insurer and creditor making the coverage

available and to other relevant factors, including a fair return to the

insurer and creditor. These premium rates shall be allowed to be
applied only to the group or groups with respect to which the rate

filing is made and approved. The premium rates for credit

unemployment insurance shall be filed with and approved by the

Commissioner. The amount charged to a debtor for any credit life or

credit accident life, credit accident and health, or credit unemployment
insurance shall not exceed the premiums charged by the insurer, as

computed at the time the charge to the debtor is determined.

(b) The premium or cost of credit life or disability life, disability,

or unemployment insurance, when written by or through any lender

or other creditor, its affiliate, associate or subsidiary shall not be

deemed as interest or charges or consideration or an amount in excess

of permitted charges in connection with the loan or credit transaction

and any gain or advantage to any lender or other creditor, its affiliate,

associate or subsidiary, arising out of the premium or commission or

dividend from the sale or provision of such insurance shall not be

deemed a violation of any other law, general or special, civil or

criminal, of this State, or of any rule, regulation or order issued by
any regulatory authority of this State.

(c) If premiums are to be determined according to the age of the

insured debtor or by age brackets, an insurer may determine premium
rates on a basis actuarially consistent equivalent with the rates

provided in G.S. 58-57-35, but such rates shall be filed with and
approved by the Commissioner."

Sec. 7. G.S. 58-57-40 reads as rewritten:
" § 58-57-40. Credit life insurance rale standards.

(a) The premium rate standards set forth below are applicable to

plans of credit life insurance with or without requirements for

evidence of insurability:

(1) Which contain no exclusions or no exclusions other than

suicide; and

(2) Which contain no age restrictions, or only age restrictions

not making ineligible for the coverage
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a. Debtors under 65 at the time the indebtedness is

incurred; or

b. Debtors who will not have attained age 66 on the

maturity date of the indebtedness.

(b) Rates for use with forms which are more restrictive in any

material respect shall reflect such variations in the form or lower rates

to the extent that a significant difference in claim cost can reasonably

be anticipated unless the insurer demonstrates that such lower rate is

not appropriate.

(c) If premiums are payable in one sum in advance, for decreas ing

term life insurance on indebtedness repayable in substantially equal

monthly installments , a premium not exceeding seventy cents (70C)

per one hundred dollars ($100.00) of initial insured indebtednes s per

year i s authorized. If premiums are payable in one sum in advance,

for decreasing term life insurance on indebtedness repayable in

substantially equal monthly installments, a premium rate not exceeding

sixty-five (65C) cents per one hundred dollars ($100.00) of initial

insured indebtedness per year is authorized. Effective January 1,

1995, a premium rate not exceeding sixty cents (60C) per one hundred

dollars ($100.00) of indebtedness per year is authorized. Effective

January 1, 1996. a premium rate not exceeding fifty-five cents (55C)

per one hundred dollars ($100.00) of indebtedness per year is

authorized. Effective January 1, 1997, a premium rate not exceeding

fifty cents (50C) per one hundred dollars ($100.00) of indebtedness

per year is authorized.

(d) The premium rate of joint life insurance coverage shall not

exceed one and two-thirds (1 2/3) the permitted single life rate.

(e) For level term life insurance, a premium rate of one dollar and

thirty cents ($1.30) per one hundred dollars ($100.00) per year is

authorized. For level term life insurance, a premium rate of one
dollar and twenty-five cents ($1.25) per one hundred dollars ($100.00)

per year is authorized. Effective January 1, 1995. a premium rate of

one dollar and twenty cents ($1.20) per one hundred dollars ($100.00)

per year is authorized. Effective January 1, 1996, a premium rate of

one dollar and fifteen cents ($1.15) per one hundred dollars ($100.00)
per year is authorized. Effective January 1, 1997, a premium rate of

one dollar and ten cents ($1.10) per one hundred dollars ($100.00)

per year is authorized.

(f) For policies for which monthly premiums are charged on a

basis of the then-outstanding balances, a monthly premium per one

thousand dollars ($1,000) of outstanding balances is authorized, based

on the following formula:

Opn = 20 SPn
n + \
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where SPn = Single premium rate per one hundred dollars ($100.00)
of initial insured indebtedness repayable in n equal monthly
installments.

Opn = Monthly outstanding balance premium rate per one
thousand dollars ($1,000).

n = Original repayment period, in months.
(fl) Notwithstanding the premium rates otherwise set forth in this

section for credit life insurance, the premium rates for such insurance
written in connection with direct loans with contractual commitments
of more than 10 years' duration shall be filed with and approved by
the Commissioner. Such premium rates shall exhibit a reasonable
relationship to the benefits provided.

(g) For credit life insurance on a basis other than the foregoing,

premiums charged shall be actuarially equivalent.

(h) In addition to the premium rate authorized, a charge may also

be made for a nonrefundable origination fee per credit life insurance
transaction as set forth below:

Insured Indebtedness Fee Permitted

less than $250.00 none ,_

$250.00 or more but $1.00
"^^

less than $500.00
$500.00 or more $2jOO $3.00

No third or subsequent origination fee may be charged in connection
with a third or subsequent refinancing within any twelve-month
period

.

"

Sec. 8. G.S. 58-57-45 reads as rewritten:
" § 58-57-45. Credit accideni and health insurance rate standards.

(a) The rate standards set forth below shall be applicable for

contracts which contain a provision excluding or denying claim for

disability resulting from preexisting illness, disease or physical

condition, for which the debtor received medical advice, consultation,

or treatment within the six-month period immediately preceding the

effective date of the debtor's coverage and if said disability occurs
within the six-month period immediately following such date, but

contain no other provision which excludes or restricts liability in the

event of disability caused in a certain specified manner, except that

they may contain provisions excluding or restricting coverage in the

event of normal pregnancy; intentionally self-inflicted injuries;

sickness resulting from intoxication, addiction to alcohol or narcotics,

or from the use thereof unless administered on the advice of a

physician; flight in nonscheduled aircraft; war; military service; and
may contain the same age restrictions as those mentioned for credit

life insurance in G.S. 58-57-40. Provided, if the indebtedness is paid

by renewal or refinancing prior to the scheduled maturity date, the
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effective date of the coverage with respect to any policy provision shall

be deemed to be the first date on which the debtor became msured

under the policy covering the original prior indebtedness that was

renewed or refinanced, at least to the extent of the amount and term of

the coverage outstanding at the time of renewal and refinancing of the

debt.
. , ,, • 1 J

(b) A policy of credit accident and health msurance shall mclude a

definition of 'disability' providing that during the first 12 months of

disability the insured shall be unable to perform the duties of his

occupation at the time the disability occurred (or his previous

occupation if the person is unemployed or retired at the time the

disability occurs), and thereafter the duties of any occupation for

which the insured is reasonably fitted by education, training, or

experience. .

(c) Any policy to which the rates below apply may require the

debtor to be gainfully employed on the effective date of the insurance.

Provided, however, that unless the insured writes the name of his

employer on the application and signs a statement that he is employed,

there shall be no denial of claims grounded on the insured's failure to

be employed on the effective date of the insurance.

(d) If premiums are payable in one sum in advance for the entire

duration of the indebtedness, for insurance with a preexisting

exclusion as defined above, the following premiums are authorized:

Single Premium Rates per $100.00 of Initial

Insured Indebtedness

No. of Months Nonretroactive Benefits Retroactive Benefits

in which
Indebtedness 14-Day 30-Day 7-Day 14-Day 30-Day

is

2.10 1.40

2.85 1.90

3.65 2.40

4.40 2.85

5.20 3.35

5.95 3.85

6.70 4.30

7.50 4.80

8.25 5.25

9.00 5.75

For terms other than the above, premiums shall be prorated,

(e) For policies for which monthly premiums are charged on a

basis of the then-outstanding balances, a monthly premium per one
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Repayable

12 1.40 .95 2.60

24 1.90 1.40 3.50

36 2.40 1.90 4.35

48 2.85 2.40 5.25

60 3.35 2.85 6.10

72 3.85 3.35

84 4.30 3.85

96 4.80 4.30

108 5.25 4.80

120 5.75 5.25
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thousand dollars ($1,000) of outstanding balances is authorized, based
on the following formula:

Opn = 20 SPn
n + 1

where SPn = Single premium rate per one hundred dollars ($100.00)
of initial indebtedness repayable in n equal monthly installments.

Opn = Monthly outstanding balance premium rate per one
thousand dollars ($1,000).

n = Original repayment period, in months.

(el) Notwithstanding the premium rates otherwise set forth in this

section for credit accident and health insurance, the premium rates for

such insurance written in connection with direct loans with contractual

commitments of more than 10 years' duration shall be filed with and
approved by the Commissioner. Such premium rates shall exhibit a

reasonable relationship to the benefits provided.

(f) Premium rate standards for other benefit plans and for

indebtedness repayable in installments other than as indicated above
shall be actuarially consistent with the above rate standards.

(g) In addition to the premium rate authorized, a charge may also

be made for a nonrefundable origination fee per credit accident and
health insurance transaction as set forth below:

Insured Indebtedness Fee Permitted

less than $250.00 none
$250.00 or more but $1.00

less than $500.00
$500.00 or more $2.00 $3.00

No third or subsequent origination fee may be charged in connection
with a third or subsequent refinancing within any twelve-month
period.

(h) The premium rates for joint accident and health coverage shall

not exceed one and two-thirds (1 2/3) times the permitted single

accident and health rate.
"

Sec. 9. Article 57 of Chapter 58 of the General Statutes is

amended by adding the following new sections to read:
" § 58-57-105. Credit insurance on credit card balances.

(a) Notwithstanding G.S. 58-3-145, credit card facilities may be
used for the solicitation, negotiation, or payment of premiums for

credit insurance on the unpaid balance of any credit card account.

Solicitation or negotiation for credit insurance on credit card account
balances may not be made by unsolicited telephone calls or facsimile

transmissions.

(b) If credit life insurance premiums are charged through a credit

card facility or if premiums are payable on the then-outstanding

balances on revolving charge account contracts defined in G.S. 25A-
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11 a premium not exceeding seventy-four cents (74C) per one

thousand dollars ($1,000) of insured indebtedness per month is

authorized. The premium rate for joint lite coverage may not exceed

one and tvs^o-thirds (1 2/3) the permitted single credit life insurance

premium rate.

"
§ 58-5 7-107. Credit card .guaranty or collateral prohibited.

No insurer, representative of any insurer, or insurance broker shall

enter into any arrangement that involves the sale of insurance or the

pledging of existing insurance as guaranty or collateral for the

issuance of any credit card.

"§ 58-57-110. Credit unemployment insurance rate standards; policy

provisions.

(a) Each year the Commissioner shall prescribe a mmimum

incurredloss ratio standard requirement to develop a premium rate

reasonable in relation to the benefits provided by credi t unemployment

insurance coverage. The following requirements must be met:

(n Coverage is provided or offered, with or without

underwriting, to all debtors regardless of age who are

working for salary, wages, or other employment income for

at least 30 hours per week and have done so for 12

consecutive months:

(2) Coverage sets forth a definition of involuntary unemployment

as a loss of employment income that may include, but is not

limited to, loss caused by layoff, general strike, termination

of employment, or lockout:

(3) Coverage does not contain any exclusion except: debts with

irregular monthly payments; voluntary forfeiture of salary,

wages, or other employment income; resignation;

retirement; sickness, disease, or normal pregnancy; or loss

of income due to termination as a result of willful

misconduct that is a violation of some established, definite

rule of conduct, a forbidden act, or willful dereliction of

duty, or criminal misconduct.

(b) The Commissioner may approve other policy provisions and

coverages consistent with the purposes of unemployment coverage.

(c) Joint coverage rates for credit unemployment insurance shall be

one and two-thirds (1 2/3) times the approved single rate of

coverage.
"

Sec. 10. G.S. 58-57-60 reads as rewritten:

"
§ 58-57-60. Claims.

(a) All claims shall be promptly reported to the insurer or its

designated claim representative, and the insurer shall maintain

adequate claim files. All claims shall be settled as soon as possible and

in accordance with the terms of the insurance contract.
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(b) All claims shall be paid either by draft drawn upon the insurer

or by check of the insurer or by electronic funds transfer or be paid

by such other specified method upon the direction of the beneficiary

who is entitled thereto pursuant to the policy provisions.

(c) No plan or arrangement shall be used whereby any person,

firm or corporation other than the insurer or its designated claim

representative shall be authorized to settle or adjust claims. The
creditor shall not be designated as claim representative for the insurer

in adjusting claims; provided, that a group policyholder may, by
arrangement with the group insurer, draw drafts drafts, electronic

funds transfers, or checks in payment of claims due to the group

policyholder subject to audit and review by the insurer."

Sec. 11. G.S. 58-57-90(b) reads as rewritten:

"(b) Premium rates charged shall not exceed eighty-seven cents

(87C) per year per one hundred dollars ($100.00) of insured value for

single interest credit property insurance and shall not exceed one
dollar and thirty-one cents ($1.31) per year per one hundred dollars

($100.00) of insured value for dual interest credit property insurance.

The insured value shall not exceed the lesser of the value of the

property or the amount of the initial indebtedness.

In addition to the premium rate authorized, a charge may also be

made for a nonrefundable origination fee per credit property insurance

transaction as set forth below:

Insured Value Fee Permitted

less than $250.00 none
$250.00 or more but $1.00

less than $500.00
$500.00 or more SXrOO $3.00

No third or subsequent origination fee may be charged in connection

with the third or subsequent refinancing within any twelve-month

period.

The Department shall collect data on credit property insurance

written in North Carolina, including but not limited to: the amount of

coverage written, direct premiums, earned premiums, dividends and

retrospective rate credits paid, direct losses paid, direct losses

incurred, commissions paid, loss ratios and policy provisions."

Sec. 12. G.S. 24-8 reads as rewritten:

"§ 24-8. Loans not in excess of $300,000; what interest, fees and
charges permitted.

No lender shall charge or receive from any borrower or require in

connection with a loan any borrower, directly or indirectly, to pay,

deliver, transfer or convey or otherwise confer upon or for the benefit

of the lender or any other person, firm or corporation any sum of

money, thing of value or other consideration other than that which is
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pledged as security or collateral to secure the repayment of the full

principal of the loan, together with fees and interest provided for in

chapter 24 this Chapter or chapter Chapter 53 of the North Carolina

General Statutes, where the principal amount of a loan is not in excess

of three hundred thousand dollars ($300,000.00); provided, this

section shall not prevent a borrower from selling, transferring, or

conveying property other than security or collateral to any person,

firm or corporation for a fair consideration so long as such transaction

is not made a condition or requirement for any loan; provided that this

shall not prevent the lender from collecting from the borrower for

remittance to others, money in payment of taxes, assessments, cost of

upkeep, recording fees, surveys, attorneys' fees, fire, title, 4ife life,

accident and health, unemployment, and mortgage insurance

premiums and other such fees and costs, nor from receiving the

proceeds from any insurance policies where a loss occurs under the

terms of such policies. This section shall not be applicable to any
corporation licensed as a 'Small Business Investment Company' under

the provisions of the United States Code Annotated, Title 15, section

661, et seq. nor shall it be applicable to the sale or purchase of

convertible debentures, nor to the sale or purchase of any debt

security with accompanying warrants, nor to the sale or purchase of

other securities through an organized securities exchange."

Sec. 13. G.S. 24-14(c) reads as rewritten:

"(c) Evidence of hazard insurance may be required by the lender

of the borrower. Credit life, credit accident and health, and credit

unemployment insurance, or any of them, may be offered but not

required; Decreasing term credit life insurance i s optional, in an
amount not exceeding the sum of the monthly installments payable

under the loan and for a period not exceeding the term of the loan;

provided (i) that the borrower has indicated a desire to purchase such

insurance by signing a statement to that effect, (ii) that the borrower is

advised that he may acquire this insurance from any insurance carrier,

(iii) that the borrower is aware that this insurance may be rescinded

within -15 30 days after receipt of the policy, policy or certificate, and
(iv) that the borrower directs the lender to purchase the above
insurance from the proceeds of his loan.

The rates for the herein described insurance shall not exceed the

standard rates approved by the Commissioner of Insurance for such
insurance. Proof of all insurance issued in connection with loans

subject to this Article shall be furnished to the borrower within 10

days from the date of application therefor by said borrower."

Sec. 14. G.S. 53-189 reads as rewritten:

"§53-7S9. Insurance.
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(a) Credit life, credit accident and health, credit unemployment,
and credit property insurance may be written in accordance with the

provisions of the North Carolina Act for the Regulation of Credit Life,

Credit Accident and Health and Credit Propert}' Insurance, G.S.
58 -57 - 1 et seq. Article 57 of Chapter 58 of the General Statutes. foF
single or joint life insurance written prior to July 1, 1982, pursuant to

G.S. 53-189, such insurance may be written either level term or

decreasing term for an initial amount not in exces s of the total

indebtedness and the refund of premiums for level term insurance

shall be equal to the pro rata unearned gross premium if refunded

during the first 60 days of the policy and equal to the sum of the digits

formula known as the "Rule of 78"—if refunded thereafter, The
premium rate for level term credit life insurance written pursuant to

this section shall not exceed one dollar and thirt}^-five cents ($1.35)

per hundred dollars ($100.00) per year. For single or joint life

insurance written on or after July 1, 1982, pursuant to G.S. 53 - 189,

the

—

amount of insurance shall at no time exceed the actual—or

scheduled indebtedness and the refund of premiums for level term

insurance shall be equal to the pro rata unearned gross premiums .

(b) The premium or cost of credit life, credit accident and health

health, credit unemployment, or credit property insurance, when
written by or through any lender or other creditor, its affiliate,

associate or subsidiary shall not be deemed as interest or charges or

consideration or an amount in excess of permitted charges in

connection with the loan or credit transaction and any gain or

advantage to any lender or other creditor, its affiliate, associate or

subsidiary, arising out of the premium or commission or dividend

from the sale or provision of such insurance shall not be deemed a

violation of any other law, general or special, civil or criminal, of this

State, or of any rule, regulation or order issued by any regulatory

authority of this State."

Sec. 15. G.S. 25A-17 reads as rewritten:
" § 25A-I7. Additional charges for insurance.

(a) As to revolving charge account contracts defined in G.S.
25A-11, in addition to the finance charges permitted in G.S. 24-1 1(a),

a seller in a consumer credit sale may contract for and receive

additional charges or premiums (i) for insurance written in connection
with any consumer credit sale, against loss of or damage to property

securing the debt pursuant to G.S. 25A-23, provided a clear,

conspicuous and specific statement in writing is furnished by the seller

to the buyer setting forth the cost of the insurance if obtained from or

through the seller and stating that the buyer may choose the insurer

through which the insurance is obtained, obtained; (ii) for credit life,

credit accident and health, or credit unemployment insurance, written
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in connection with any consumer credit sale, provided the insurance

coverage is not required by the seller and this fact is clearly disclosed

to the buyer, and any buyer desiring such insurance coverage gives

affirmative indication of such desire after disclosure of the cost of such

insurance.

(b) As to revolving charge account contracts defined in G.S.

25A-11, insurance that is required by a seller and is not an additional

charge permitted by subsection (a) of this section, shall be included in

the finance charge as computed according to G.S. 24- 11 (a).

(c) As to consumer credit installment sale contracts defined in G.S.

25A-12, in addition to the finance charges permitted in G.S. 25A-15,

a seller in a consumer credit sale may contract for and receive

additional charges or premiums (i) for insurance written in connection

with any consumer credit sale, for loss of or damage to property or

against liability arising out of the ownership or use of property,

provided a clear, conspicuous and specific statement in writing is

furnished by the seller to the buyer setting forth the cost of the

insurance if obtained from or through the seller and stating that the

buyer may choose the person through which the insurance is to be

obtained; (ii) for credit life, accidents—health credit accident and

health, or los s of income credit unemployment insurance, written in

connection with any consumer credit sale, provided the insurance

coverage is not required by the seller and this fact is clearly and

conspicuously disclosed in writing to the buyer; and any buyer

desiring such insurance coverage gives specific dated and separately

signed affirmative written indication of such desire after receiving

written disclosure to him of the cost of such insurance."

Sec. 16. G.S. 58-33-25(e) reads as rewritten:

"(e) A limited representative may receive qualification for one or

more licenses without examination for the following kinds of

insurance:

(1), (2) Repealed by Session Laws 1989, c. 485, s. 19.

(3) Credit Life. Accident and Health

(4) Cf€4U Credit, as specified in G.S. 58-7-15(17)

(5) Travel Accident and Baggage

(6) Motor Club

(7) Dental Services

(8) Credit Property Insurance and Vendor Single Interest

(VSI) Automobile Physical Damage Insurance when
either is made in connection with a loan

(9) Bail bonds executed or countersigned by surety

bondsmen under Article 71 of this Chapter, Chapter

(10) Credit unemployment. "
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Sec. 17. The title of Article 57 of Chapter 58 of the General

Statutes reads as rewritten:

"Regulation of Credit Life Insurance, Credit

Accident and Health Insurance and

Credit Propert}^ Insurance."

Sec. 18. Section 6 and G.S. 58-57-107, as contained in Section

9 of this act, are effective upon ratification. The remainder of this act

becomes effective January 1, 1994.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 779 CHAPTER 227

AN ACT TO AUTHORIZE THE CITY OF DURHAM AND
DURHAM COUNTY TO PROHIBIT ACTS OF
DISCRIMINATION IN EMPLOYMENT AND PUBLIC
ACCOMMODATIONS BASED ON RACE, COLOR, NATIONAL
ORIGIN, RELIGION, SEX, DISABILITY, OR AGE.

The General Assembly of North Carolina enacts:

Section. 1. Definitions. As used in this act:

(1) "Person" means one or more individuals, governments,

governmental agencies, political subdivisions, labor

organizations, partnerships, associations, corporations, legal

representatives, mutual companies, joint stock companies,

trusts, unincorporated organizations, trustees, trustees-in-

bankruptcy, or receivers. Person does not include a bona
fide private membership club other than a labor organization

that is exempt from taxation under section 501(c) of the

Internal Revenue Code of 1954.

(2) "Place of public accommodations" means any place in or

through which any business or professional activity is

conducted that is open to, accepts, or solicits the patronage

of or offers goods or services to the general public. It does

not include those clubs, associations, corporations, or other

organizations that:

a. Are organized by and for a regular dues-paying

membership;

b. Are formed for noncommercial, nonprofit purposes;

c. Have policies determined by their members; and

d. Have facilities and services that are available only to

their members and their bona fide guests or to similar

organizations.
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Sec. 2. Authority to adopt ordinances. — A city or county may
adopt ordinances to proliibit discrimination in employment and public

accommodations based on race, color, national origin, religion, sex,

disability, or having attained the age of 40 or more years. To assist in

the enforcement of these ordinances, a city or county may create an

agency or commission of the city or county ("the Agency") to take any

actions and to have any powers as are appropriate and necessary to

implement these ordinances including, but not limited to, the powers

to: receive; initiate; investigate; seek to conciliate; hold hearings on

and pass upon complaints; mediate alleged violations of these

ordinances; issue orders against persons it finds, after notice and

hearing, to have violated these ordinances; and to seek enforcement of

the orders by a court.

The General Assembly does not intend to expand the authority or

powers of the Agency beyond those prescribed by federal laws or

regulations with respect to a specific employer or public

accommodation. The Agency may, as part of an enforcing order,

require any person to cease and desist from unlawful practices and to

engage in additional remedial action as may be appropriate, including,

but not limited to, require the person:

(1) To hire, reinstate, or upgrade aggrieved individuals, with or

without back pay;

(2) To admit aggrieved individuals or to allow aggrieved

individuals to participate in guidance programs,

apprenticeship training programs, on-the-job training

programs, or other occupational training or retraining

programs; and to use objective criteria in the admission of

any individual to these programs;

(3) To submit to the Agency, for approval or disapproval, plans

to eliminate or reduce imbalance with respect to race, color,

national origin, religion, sex, disability, or age;

(4) To provide technical assistance to aggrieved individuals;

(5) To report as to the manner of compliance with this act;

(6) To post notices in conspicuous places in the form prescribed

by the Agency;

(7) To admit or restore an aggrieved individual to a place of

public accommodation.

Sec. 3. Judicial review of Agency orders. — (a) Except as

provided in subsection (b) of this section, judicial review of Agency
orders shall be in accordance with Article 4 of Chapter 150B of the

General Statutes.

(b) Notwithstanding the provisions of G.S. 150B-45, petitions

for judicial review shall be filed in the superior court of the county, or
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in the case of a city, in tlie superior court of the county where the city

is predominantly located.

(c) The term "agency", whenever used in Article 4 of Chapter
150B of the General Statutes, shall have the same meaning as Agency
pursuant to this Article.

Sec. 4. Enforcement of Agency orders. — (a) If within 60 days

after entry of an order of the Agency, a respondent has neither

complied with nor sought review of sucli order, any aggrieved person

or the Agency may apply to the superior court of the county, or in the

case of a city, in the superior court of the county where the city is

predominantly located for an order of the court to enforce the order of

the Agency. The application to superior court must be filed not later

than 120 days after entry of the order of the Agency.

(b) Within 30 days after the court's receipt of the petition for

enforcement of the Agency's order or within such additional time as

the court may allow, the Agency shall transmit to the court the

original or a certified copy of the entire record of the proceedings

leading to the order. With the permission of the court, the record

may be shortened by stipulation of all parties. Any party

unreasonably refusing to stipulate to limit the record may be taxed by
the court for such additional costs as may be occasioned by the

refusal. The court, in its discretion, may require or permit

subsequent corrections or additions to the record.

(c) Subject to subsection (d) of this section, the hearing on the

petition for enforcement of the Agency's order shall be conducted by
the court without a jury. The court shall hear oral arguments and
receive written briefs, but shall not take evidence that was not offered

at the Agency hearing.

(d) In cases of alleged irregularities in procedure before the

Agency not shown in the record, testimony may be taken by the court

regarding the alleged irregularities. The judge in his discretion may
hear all or part of the matter de novo where no record was made of

the proceeding or the record is inadequate.

(e) The court shall issue the order requiring compliance with the

Agency's order unless the court finds that enforcement of the

Agency's order would prejudice substantial rights of the party against

whom the order is sought to be enforced. The Agency's order would
prejudice substantial rights of the party against whom the order is

sought if the Agency's findings, inferences, conclusions, or decisions

are:

(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of the

Agency;

(3) Made upon unlawful procedure;
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(4) Affected by other error of law;

(5) Unsupported by substantial evidence in view of the entire

record as submitted; or

(6) Arbitrary or capricious.

(f) If the court declines to require compliance with the Agency's

order, the court shall:

(1) Dismiss the petition;

(2) Modify the Agency's order and enforce it as modified; or

(3) Remand the case to the Agency for further proceedings.

(g) Any party to the hearing on the petition for enforcement of

the Agency's order may appeal the court's decision to the appellate

division pursuant to the North Carolina Rules of Appellate Procedure.

Sec. 5. Civil action for unlawful employment or public

accommodations program. — (a) An ordinance adopted pursuant to

this act may permit any complainant dissatisfied with the Agency's

final disposition of a matter to bring a civil action in the superior

court of the county, or in the case of a city, in the superior court of

the county in which the city is predominantly located against the

person allegedly engaging in the unlawful practice. A civil action for

an unlawful employment or public accommodations shall not be

brought more than one year after a charge of discrimination was filed

with the Agency or more than 60 days after the complainant's receipt

of notification of the Agency's final disposition of the matter,

whichever is later.

(b) If the court finds that the respondent has engaged in or is

engaging in an unlawful employment or public accommodations

practice charged in the complaint, the court may enjoin the respondent

from engaging in unlawful employment or public accommodations

practice, and order any action as may be appropriate, which may
include, but is not limited to: admission or restoration to a place of

public accommodations; reinstatement or hiring of employees, with or

without back pay paid by the person, firm, corporation, or association

responsible for the unlawful practice; or any other equitable relief as

the court deems appropriate. Back pay shall not accrue from a date

more than two years prior to the filing of a charge with the Agency.

Interim earnings or amounts earnable with reasonable diligence by the

person discriminated against shall operate to reduce the back pay

otherwise allowable. No order of the court shall require any remedies

under this act, if the individual was refused admission, suspended, or

expelled, or was refused employment or advancement or was

suspended or discharged for any reason other than discrimination

based on race, color, religion, sex, national origin, disability, or age

or in violation of an ordinance adopted pursuant to this act.
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(c) In any action or proceeding under an ordinance adopted
pursuant to this act, the court, in its discretion, may award the

prevailing party reasonable attorney's fees as part of the costs.

Sec. 6. Discrimination based on opposition to unlawful

practices or participation in an investigation, proceeding, or hearing.
— It shall be an unlawful employment practice and an unlawful public

accommodation practice for any employer to discriminate against any
of his employees or applicants for employment or to discriminate

against any individual, or for a union labor organization to

discriminate against any member of its union or applicant for

membership, because the individual opposed an unlawful employment
practice or unlawful public accommodation practice adopted by
ordinance pursuant to this act or because the individual has made a

charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under such an ordinance.

Sec. 7. Additional authority of Agency. -- To further assist in

enforcement of ordinances authorized by this act, and to assist in the

investigations of violations of these ordinances, the Agency may
subpoena witnesses, administer oaths, and compel the production of

evidence. If a person fails or refuses to obey a subpoena issued by
the Agency, the Agency may apply to the General Court of Justice for

an order requiring that its order be obeyed. The court shall have
jurisdiction to issue these orders. No testimony of any witness before

the Agency pursuant to a subpoena issued under this section may be
used against him on the trial of any criminal action other than a

prosecution for false swearing committed on the examination.

Sec. 8. Access to records. -- The Agency, at all reasonable

times, shall have access to and the right to copy any evidence of any
person being investigated that related to an unlawful employment or

public accommodations practice under an ordinance adopted pursuant
to the act and relevant to the charge under investigation. Information

discovered during such an investigation shall not be made public by
the Agency until offered into evidence in an administrative hearing or

judicial proceeding.

Sec. 9. Public records. ~ The provisions of G.S. 132-6 and
G.S. 132-9 shall not apply to records concerning the investigation,

conciliation, or mediation of alleged violations of an ordinance enacted

pursuant to this act.

Sec. 10. This act applies to the City of Durham and Durham
County only.

Sec. 11. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

28th day of June, 1993.
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H.B. 828 CHAPTER 228

AN ACT TO REPEAL OBSOLETE PROVISIONS OF THE
CHARTER OF THE CITY OF ASHEVILLE.

The General Assembly of North Carolina enacts:

Section 1. (a) The following laws are repealed:

(1) Sections 65 through 82-C of the Charter of the City of

Asheville, being Chapter 121, Private Laws of 1931;

(2) Section 2 of Chapter 143, Private Laws of 1931;

(3) Chapter 223, Private Laws of 1933;

(4) Chapters 30 and 135, Private Laws of 1935;

(5) Chapter 132, Public-Local Laws of 1937;

(6) Chapter 240, Public-Local Laws of 1939; and

(7) Chapters 114 and 790, Session Laws of 1955.

(b) Nothing in this section affects the provisions of Ordinance

No. 1501 of the City of Asheville, adopted May 19, 1985, under Part

4 of Article 5 of Chapter 160A of the General Statutes, concerning the

manner of election of the Mayor. The Mayor shall continue to be

elected separately by the qualified voters of the City of Asheville.

Sec. 2. Section 86 of Article XIII of Chapter 121, Private Laws
of 1931 (also known as Section 86A of that acO, is repealed.

Sec. 3. The following laws are repealed:

(1) Section 87 of Chapter 121 . Private Laws of 1931

;

(2) Sections 181, 181A, 182, 183, 184, 185, 186, 187, 188,

189, 190, 191, 192, 195, 197, 198, 200, and 201 of

Chapter 16, Private Laws of 1923; and

(3) Section 3 of Chapter 791. Session Laws of 1955.

Sec. 4. Section 88 of Chapter 121, Private Laws of 1931, is

repealed

.

Sec. 5. The following laws are repealed:

(1) Section 89 of Chapter 121 , Private Laws of 1931

;

(2) Sections 239, 240, 241, and 242 of Chapter 16, Private

Laws of 1923; and

(3) Chapter 23, Private Laws of 1925.

Sec. 6. The following laws are repealed:

(1) Section 91 of Chapter 121, Private Laws of 1931;

(2) Sections 285 through 384 of Chapter 16, Private Laws of

1923;

(3) Sections 34, 35, and 36 of Chapter 120. Private Laws of

1923;

(4) Section 1 of Chapter 104, Private Laws of 1927;

(5) Section 9 of Chapter 123, Private Laws of 1927; and

(6) Chapter 58, Private Laws of 1927.
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Sec. 7. The following laws are repealed:

(1) Section 93 of Chapter 121, Private Laws of 1931;

(2) Chapter 169 of the Public-Local Laws, Extra Session of

1921, as to the City of Asheville only; and

(3) Chapter 17, Public-Local Laws of 1923, as to the City of

Asheville only.

Sec. 8. The following laws are repealed:

(1) Section 94 of Chapter 121, Private Laws of 1931;

(2) Chapter 149, Session Laws of 1943;

(3) Chapter 1101, Session Laws of 1959; and

(4) Chapter 329, Session Laws of 1969.

Sec. 9. The following laws are repealed:

(1) Chapters 174 and 184, Private Laws of 1931; and

(2) Chapter 24, Session Laws of 1981

.

Sec. 10. Sections 243 and 244 of Chapter 16, Private Laws of

1923, are repealed.

Sec. 11. The fourth sentence of Section 14 of Chapter 121,

Private Laws of 1931, as amended by Section VII of Ordinance No.

1501 of the City of Asheville, adopted March 19, 1985, under Part 4

of Article 5 of Chapter 160A of the General Statutes, is repealed.

Sec. 12. Nothing in this act revives any act repealed by any act

repealed by this act.

Sec. 13. This act is effective upon ratification, except that

Section 1 1 of this act becomes effective with respect to ordinances

voted on for the first time after the date of ratification of this act.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 840 CHAPTER 229

AN ACT TO AMEND THE CHARTER OF THE CITY OF
CHARLOTTE TO AUTHORIZE THE CITY TO RAISE THE
THRESHOLD ABOVE WHICH IT MUST SEEK FORMAL BIDS
FOR THE PURCHASE OF APPARATUS, SUPPLIES,
MATERIALS, OR EQUIPMENT AND TO WAIVE THE
REQUIREMENT FOR A BID BOND.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the City of Charlotte, being Chapter

713, Session Laws of 1965, is amended by adding a new section to

read:

"Sec. 9.84. Public Contracts, (a) G.S. 143-129, as it applies to the

City of Charlotte by virtue of Section 2 of Chapter 89 of the Session

Laws of 1981, is amended as to the City of Charlotte by deleting
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'purchase of apparatus, supplies, materials, or equipment requiring an

estimated expenditure of public money in an amount equal to or more
than thirty thousand dollars ($30,000)' and substituting 'purchase of

apparatus, supplies, materials, or equipment requiring an estimated

expenditure of public money in an amount equal to or more than fifty

thousand dollars ($50,000)'.

(b) G.S. 143-129 as it applies to the City of Charlotte is amended
to provide that the City Manager or his designee may waive the

requirement for a bid bond or deposit for the purchase of apparatus,

supplies, material, or equipment where the successful bidder does not

have any past experience of nonperformance with the City. The City

Council may consider a bid for the purchase of apparatus, supplies,

materials, or equipment and award a contract on such bid

notwithstanding the fact that the proposal is not accompanied by a bid

deposit with the City Council."

Sec. 2. Section 2 of Chapter 89 of the Session Laws of 1981 is

repealed.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

28thday of June, 1993.

H.B. 936 CHAPTER 230

AN ACT TO EXPAND THE PROPERTY TAX EXEMPTION FOR
NONPROFIT ORGANIZATIONS PROVIDING LOW- AND
MODERATE-INCOME HOUSING TO INCLUDE REAL
PROPERTY HELD AS A SITE FOR FUTUP^ LOW- AND
MODERATE-INCOME HOUSING.

The General Assembly of North Carolina enacts:

Section 1, G.S. 105-278.6 reads as rewritten:
" § 105-278.6. Real and personal property used for charitable purposes.

(a) Real and personal property owned by:

(1) A Young Men's Christian Association or similar

organization;

(2) A home for the aged, sick, or infirm;

(3) An orphanage or similar home;

(4) A Society for the Prevention of Cruelty to Animals;

(5) A reformatory or correctional institution; or

(6) A monastery, convent, or nunnery;

(7) A nonprofit, life-saving, first aid, or rescue squad
organization;

(8) A nonprofit organization providing housing for individuals or

families with low or moderate incomes
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shall be exempted from taxation if: (i) As to real property, it is

actually and exclusively occupied and used, and as to personal

property, it is entirely and completely used, by the owner for

charitable purposes; and (ii) the owner is not organized or operated

for profit.

(b) A charitable purpose within the meaning of this section is one
that has humane and philanthropic objectives; it is an activity that

benefits humanity or a significant rather than limited segment of the

community without expectation of pecuniary profit or reward. The
humane treatment of animals is also a charitable purpose.

(c) The fact that a building or facility is incidentally available to

and patronized by the general public, so long as there is no material

amount of business or patronage with the general public, shall not

defeat the exemption granted by this section.

(d) Notwithstanding the exclusive-use requirements of this section,

if part of a property that otherwise meets the section's requirements is

used for a purpose that would require exemption under subsection (a),

above, if the entire property were so used, the valuation of the part so

used shall be exempted from taxation.

(e) Real property held by an organization described in subdivision

(a)(8) is held for a charitable purpose under this section if it is held

for no more than five years as a future site for housing for individuals

or families with low or moderate incomes. The taxes that would
otherwise be due on real property exempt under this subsection shall

be a lien on the property as provided in G.S. 105-355(a). The taxes

shall be carried forward in the records of the taxing unit as deferred

taxes and shall be payable five years after the tax year the exemption is

first claimed unless the organization has constructed low- or moderate-

income housing on the site. If this condition has not been met, the

deferred taxes for the preceding five fiscal years shall be payable

immediately, together with interest as provided in G.S. 105-360 for

unpaid taxes that accrues on the deferred taxes as if they had been
payable on the dates they would have originally become due. All liens

arising under this subsection are extinguished upon one of the

following:

(1) Payment of all deferred taxes under this subsection.

(2) Construction by the organization of low- or moderate-income
housing on the site within five years after the tax year the

exemption is first claimed.
"

Sec. 2. This act is effective for taxes imposed for taxable years

beginning on or after July 1, 1994.

In the General Assembly read three times and ratified this the

28th day of June, 1993.
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H.B. 938 CHAPTER 231

AN ACT TO REQUIRE THE STATE BOARD OF EDUCATION TO

REPORT ON THE NATIONAL BOARD FOR PROFESSIONAL

TEACHING STANDARDS' PROGRAM FOR IDENTIFYING

HIGHLY PROFESSIONAL TEACHERS AND RECOMMEND A

PLAN FOR PROVIDING MONETARY INCENTIVES FOR

TEACHERS TO PARTICIPATE IN THAT PROGRAM.

The General Assembly of North Carolina enacts:

Section 1. The General Assembly finds that teacher

participation in the National Board for Professional Teaching

Standards' proposed program for identifying highly professional

teachers has the potential to improve substantially the academic

performance of students; therefore, prior to the convening of the 1995

General Assembly, the State Board of Education shall report to the

General Assembly and the Joint Legislative Education Oversight

Committee on the National Board for Professional Teachmg

Standards' program for identifying highly professional teachers and

the potential effect that participation of North Carolina teachers in that

program will have on the academic performance of students enrolled

in North Carolina schools. The State Board of Education shall

include in its report a recommended plan for providing monetary

incentives for teachers to participate in that program.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 1045 CHAPTER 232

AN ACT TO AUTHORIZE CITIES AND COUNTIES TO
CONTRACT WITH NONEMPLOYEES TO CONDUCT
BUILDING INSPECTIONS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A-353 reads as rewritten:

"
§ 153A-353. Joint inspection department; other arrangements.

A county may enter into and carry out contracts with one or more

other counties or cities under which the parties agree to create and

support a joint inspection department for enforcing those State and

local laws and local ordinances and regulations specified in the

agreement. The governing bodies of the contracting units may make

any necessary appropriations for this purpose.
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In lieu of a joint inspection department, a county may designate an
inspector from another county or from a city to serve as a member of

the county inspection department, with the approval of the governing

body of the other county or ^i^ city, or may contract with an
individual who is not a city or county employee but who holds one of

the applicable certificates as provided in G.S. 153A-351.1 or G.S.
160A-411.1. Xh€

—

inspector. The inspector, if designated from
another county or city under this section, while exercising the duties

of the position, is a county employee. The county shall have the same
potential liability, if any, for inspections conducted by an individual

who is not an employee of the county as it does for an individual who
is an employee of the county. The individual with whom the county

contracts shall have errors and omissions and other insurance

coverage acceptable to the county.
"

Sec. 2. G.S. 153A-355 reads as rewritten:

"§ 153A-355. Conflicts of interest.

Unless he is the owner of the building, no member of an inspection

department or other individual contracting with a county to conduct
inspections 4»ay shall be financially interested or employed by a

business that is financially interested in furnishing labor, material, or

appliances for the construction, alteration, or maintenance of any
building within the county's territorial jurisdiction or any part or

system thereof, or in making plans or specifications therefor. No
member of any inspection department or other individual contracting

with a county to conduct inspections may engage in any work that is

inconsistent with his duties or with the interest of the county."

Sec. 3. G.S. 160A-413 reads as rewritten:

"§ J60A-413. Joint inspection department; other arrangements.

A city council may enter into and carry out contracts with another

city, county, or combination thereof under which the parties agree to

create and support a joint inspection department for the enforcement of

State and local laws specified in the agreement. The governing boards
of the contracting parties are authorized to make any necessary

appropriations for this purpose.

In lieu of a joint inspection department, a city council may
designate an inspector from any other city or county to serve as a

member of its inspection department with the approval of the

governing body of the other city or count}^. county, or may contract

with an individual who is not a city or county employee but who holds

one of the applicable certificates as provided in G.S. 160A-411.1 or

G.S. 153A-351.1. The inspector The inspector, if designated from
another city or county under this section, shall, while exercising the

duties of the position, be considered a municipal employee. The city

shall have the same potential liability, if any, for inspections conducted
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by an individual who is not an employee of the city as it does for an

individual who is an employee of the city. The individual with whom
the city contracts shall have errors and omissions and other insurance

coverage acceptable to the city.

The city council of any city may request the board of county

commissioners of the county in which the city is located to direct one

or more county building inspectors to exercise their powers within

part or ail of the city's jurisdiction, and they shall thereupon be

empowered to do so until the city council officially withdraws its

request in the manner provided in G.S. 160A-360(g)."

Sec. 4. G.S. 160A-415 reads as rewritten:

"§ 160A-4J5. Conflicts of interest.

No member of an inspection department or other individual

contracting with a city to conduct inspections shall be financially

interested or employed by a business that is financially interested in

the furnishing of labor, material, or appliances for the construction,

alteration, or maintenance of any building within the city's jurisdiction

or any part or system thereof, or in the making of plans or

specifications therefor, unless he is the owner of the building. No
member of an inspection department or other individual contracting

with a city to conduct inspections shall engage in any work that is

inconsistent with his duties or with the interest of the city.

"

Sec. 4.1. G.S. 143-151. 8(a)(3) reads as rewritten:

"(3) 'Code enforcement' means the examination and approval of

plans and specifications, or the inspection of the manner of

construction, workmanship, and materials for construction

of buildings and structures and components thereof, or the

enforcement of fire code regulations as an employee of the

State or local government, government or other individual

contracting whh the State or a local government to conduct

inspections, except an employee of the State Department of

Labor engaged in the administration and enforcement of

those sections of the Code which pertain to boilers and

elevators, to assure compliance with the State Building

Code and related local building rules."

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

28th day of June, 1993.

H.B. 595 CHAPTER 233

AN ACT TO INCREASE THE NUMBER OF SEMESTER HOURS
OF STUDY REQUIRED FOR REGISTRATION AS A
SANITARIAN.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 90A-53 reads as rewritten:
" § 90A-53. Qualifications and examination for registration as a
sanitarian.

The Board shall issue certificates to qualified persons as registered

sanitarians. A certificate as a registered sanitarian shall be issued to

any person upon tlie Board's determination that such person:

(1) Has made application to the Board on a form prescribed by
the Board;

(2) Is of good moral character;

(3) Has received a baccalaureate degree from a post-secondary

educational institution rated as acceptable by the Board with

a minimum of -L5 20 semester hours or its equivalent in the

physical and/or biological sciences;

(4) Has satisfactorily completed a course in specialized

instruction and training approved by the Board which course

shall be designed as to content and so administered as to

present sufficient knowledge of the needs properly to be
served by public health sanitation, the elements of good
environmental health sanitation, the laws and regulations

governing sanitation in environmental health and the

protection of the public health;

(5) Has had at least two years' experience in the field of

environmental health as defined in this Article. Provided,

however, that only one year of experience in the field of

environmental health as defined in this Article is required of

a sanitarian intern who is a graduate of a bachelor's or

master's degree program that is accredited by the National

Accreditation Council for Environmental Health Curricula of

the National Environmental Health Association.

(6) Has passed an examination administered by the Board
designed to test for competence in the subject matters of

environmental health sanitation. The examination shall be
in a form prescribed by the Board and may be oral, written,

or both. The examination for applicants shall be held

annually or more frequently as the Board may by rule

prescribe, at a time and place to be determined by the

Board. A person shall not be registered if such person fails

to meet the minimum grade requirements for examination

specified by the Board. Failure to pass an examination shall

not prohibit such person from being examined at subsequent

times and places as specified by the Board; and

(7) Has paid a fee set by the Board not to exceed the cost of the

examination."
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Sec. 2. G.S. 90A-53(3) reads as rewritten:

"(3) Has received a baccalaureate degree from a post-secondary

educational institution rated as acceptable by the Board with

a minimum of 20 25 semester hours or its equivalent in the

physical and/or biological sciences;".

Sec. 3. G.S. 90A-53(3) reads as rewritten:

"(3) Has received a baccalaureate degree from a post-secondary

educational institution rated as acceptable by the Board with

a minimum of 25 30 semester hours or its equivalent in the

physical and/or biological sciences;".

Sec. 4. Sections 1 and 4 of this act become effective 1 January

1994 and apply to applications for registration received on or after that

date. Section 2 of this act becomes effective 1 January 1996 and

applies to applications for registration received on or after that date.

Section 3 of this act becomes effective 1 January 1998 and applies to

applications for registration received on or after that date.

In the General Assembly read three times and ratified this the

29th day of June, 1993.

S.B. 604 CHAPTER 234

AN ACT TO DESIGNATE THE OFFICE OF ADMINISTRATIVE
HEARINGS AS THE DEFERRAL AGENCY FOR CASES
UNDER THE AMERICANS WITH DISABILITIES ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 7A-759(a) reads as rewritten:

"(a) The Office of Administrative Hearings is designated to serve

as the State's deferral agency for cases deferred by the Equal

Employment Opportunity Commission to the Office of Administrative

Hearings as provided in Section 706 of the Civil Rights Act of 1964,

42 U.S.C. § 2000e-5, of the Age Discrimination in Employment Act,

29 U.S.C. § 621 § 621 et seq., and the Americans with Disabilities

Act, 42 U.S.C. § 12101 et seq. for charges filed by State or local

government employees covered under Chapter 126 of the General

Statutes and shall have all of the powers and authority necessary to

function as a deferral agency."

Sec. 2. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

29th day of June, 1993.
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SB. 682 CHAPTER 235

AN ACT TO ALLOW THE COUNTIES OF CALDWELL AND
CATAWBA AND THE CITIES OF GRANITE FALLS, HUDSON,
HICKORY, LENOIR, AND SAWMILLS TO ESTABLISH THE
CAROLINA AND NORTHWESTERN RAILROAD AUTHORITY.

The General Assembly of North Carolina enacts:

Section 1. (a) The Counties of Caldwell and Catawba, and the
Cities of Granite Falls, Hudson, Hickory, Lenoir, and Sawmills, by
similar resolution adopted by each, may create the Carolina and
Northwestern Railroad Authority by following the procedures of this

section. The resolutions shall be filed with the Secretary of State, and
when the Secretary of State finds that all such entities have adopted
similar resolutions, the Secretary of State shall issue a certificate that

the Carolina and Northwestern Railroad Authority exists as a body
politic and corporate as provided by this act.

(b) The Carolina and Northwestern Railroad Authority shall be a
body politic and corporate. The authority shall be composed of nine
members, appointed as follows:

(1) One each by the board of county commissioners of Caldwell
and Catawba Counties for initial terms to expire June 30,
1996;

(2) One by the governing board of the City of Lenoir for an
initial term to expire June 30, 1996;

(3) One each by the governing boards of the Cities of Hudson
and Granite Falls for initial terms to expire June 30, 1995;
and

(4) One each by the governing boards of the Cities of Hickory
and Sawmills for initial terms to expire June 30, 1994.

(5) The President of the Caldwell County Chamber of
Commerce, Inc., or a designee, and the President of the

Catawba County Chamber of Commerce, Inc., or a
designee.

Subsequent terms shall be for four years, except for the
Presidents of the Chambers of Commerce who shall serve while
holding office. With the exception of the Presidents of the Chambers
of Commerce, any appointee must be a registered voter of the
jurisdiction making the appointment. Vacancies shall be filled for the
remainder of the unexpired term by the board making the original

appointment. Each member shall subscribe an oath of office as

provided by law and file that oath with the clerk of superior court of
the county in which the appointee resides.
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(c) The members shall be allowed reasonable compensation as

determined by joint action of all of the counties and cities making

appointments to the authority, and shall be paid actual expenses

incurred in the transaction of business at the instance of the authority.

Sec. 2. The members shall serve at the pleasure of their

respective appointing board. The authority shall determine its own

organization and shall at its first meeting in July of each calendar year

elect from its membership a chair and vice-chair, and shall elect a

secretary, who shall all serve for a term of one year, or until their

successors are elected and qualify, except that the initial officers may

be elected as soon as the authority organizes and serve until July 1,

1994.
, ., .

Sec. 3. (a) The authority has the powers of a railroad

corporation under Article 11 of Chapter 62 of the General Statutes,

and shall be considered a railroad for the purpose of that Article.

Additionally, the authority may:

(1) Sue and be sued in the name of the authority, and all

pleadings served upon the authority shall be served on the

chair or secretary of the authority.

(2) Expend funds appropriated from time to time by the units

of government making appointments to the authority, jointly

or severally, for railroad purposes and to appropriate and

expend funds received by the authority from fees, charges,

rents, and dues arising out of the operation of the railroad,

the facilities, improvements, and concessions located thereat

or operated thereon.

(3) Establish, construct, control, lease, maintain, improve,

operate, and regulate a railroad on lands acquired by it

with buildings necessary to accommodate all types of

business to operate a railroad, including parking, and any

equipment to operate a railroad, to have complete authority

for rules and regulations over all railroad property for the

control of all types of vehicular traffic, mobile or

stationary, and pedestrian traffic with respect to areas or

roadways not under the control of the Department of

Transportation and any rules and regulations adopted by the

authority for property exclusively under its control and to

have conjunctive authority to work with and cooperate with

all duly constituted law enforcement agencies to enforce

rules and regulations established by the State of North

Carolina. The penalty for violation of rules and regulations

established by the authority shall be a misdemeanor and,

upon conviction, shall be punishable by a fine not to

exceed fifty dollars ($50.00) or imprisonment not to exceed
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30 days. All rules and regulations so adopted by the

authority shall be recorded by delivering true copies thereof
certified by the chairperson and secretary of the authority to

the Clerks of Superior Court of Caldwell and Catawba
Counties.

(4) For the public use or benefit the authority possesses the

power of eminent domain and may acquire by purchase,
gift, or condemnation, any property in Catawba and
Caldwell Counties only for the purpose of establishing,

extending, enlarging, or improving a railroad. The
Carolina and Northwestern Railroad Authority is declared
to be a local public condemnor under the provisions of
Chapter 40A of the General Statutes and in exercising the
powers of eminent domain shall follow the procedures of
Article 3 of that Chapter, or as an alternative may condemn
under that Chapter as if it were a railroad company. Title

to the property and the right of immediate possession shall

vest pursuant to G.S. 40A-42(a) if the condemnation
proceeding is initiated as a public condemnor. The
authority may dispose of any real or personal property
belonging to it according to the procedures described in

Article 12 of Chapter 160A of the General Statutes.

(5) Lease for a term of 20 years and for purposes not
inconsistent with railroad purposes or usage, real or
personal property or both, under the supervision of or
administered by the authority.

(6) Contract with persons, firms, or corporations for terms not
to exceed 20 years, for the operation of passenger and
freight service, scheduled or nonscheduled, and to charge
and collect reasonable fees, charges, and rents for the use
of such property, and services rendered in the operation
thereof.

(7) Operate, own, control, regulate, lease, or grant to others
the license to operate amusements or concessions for a
term not exceeding 20 years.

(8) Enter into contracts, and with the prior written approval of
all the governing boards making appointments, to pledge as

security the property of the authority; provided, however,
that neither the authority nor the individual members
thereof shall have any authority to pledge the credit of or
contract for any local government making appointments to

the authority. With the prior written consent of the

governing boards of all the units of local government
making appointments to the authority, the authority may
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pledge any lease agreement to which it is a party as

security for any loan.

(9) Adopt and use a seal.

(10) Contract with any federal or State agency relating to the

grading, constructing, equipping, improving, maintaining,

or operating of a railroad or its facilities, or both.

(b) The Carolina and Northwestern Railroad Authority shall

enjoy governmental immunity; however, the authority may contract to

insure itself and any of its officers, agents, or employees against

liability for wrongful death or negligence or intentional damage to

persons or property or against absolute liability for damage to persons

or property caused by an act or omission of the authority or of any of

its officers, agents, or employees when acting within the scope of their

authority and the course of their employment. The members of the

authority shall determine what liabilities and what officers, agents, and
employees shall be covered by any insurance purchased pursuant to

this provision.

Purchase of insurance pursuant to this provision waives the

authority's governmental immunity to the extent of insurance coverage

for any act or omission occurring in the exercise of a governmental

function. By entering into an insurance contract with the authority,

an insurer waives any defense based upon the governmental immunity
of the authority.

If the authority has waived its governmental immunity pursuant to

the foregoing provisions of this section, any person, or if he dies, his

personal representative, sustaining damages as a resuh of an act or

omission of the authority or any of its officers, agents, or employees
occurring in the exercise of a governmental function, may sue the

authority for recovery of damages. To the extent of the coverage of

insurance purchased pursuant to this section governmental immunity
may not be a defense to the action. Otherwise, however, the authority

has all defenses available to private litigants in any action brought
pursuant to these provisions without restriction, limitation, or other

effect whether the defense arises from common law or by virtue of a

statute.

Sec. 4. Nothing in this act authorizes the authority to condemn
land or establish a railroad outside the boundaries of Caldwell or

Catawba Counties.

Sec. 5. In the event of cessation of the operation of a railroad

established under this act, or the abandonment of any of the property

acquired under this act for railroad purposes, the title to such real or

personal property, or rights under any existing lease, shall revert to

and vest equally in the units of local government making appointments
to the authority, and upon the sale of any property after cessation of
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operations, the proceeds from the sale shall vest equally in the

governing boards of all the units of local government making
appointments to the authority.

Sec. 6. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

29th day of June, 1993.

S.B. 684 CHAPTER 236

AN ACT TO PROVIDE THAT THE SIMULATED ELECTION
"KIDS VOTING" PROJECT MAY TAKE PLACE AT THE
POLLING PLACE AND IS NOT CONSIDERED
ELECTIONEERING.

The General Assembly of North Carolina enacts:

Section 1. G.S. 163-147 reads as rewritten:
" § 163-147. No loitering or electioneering at voting place.

(a) No person or group of persons shall, while the polls are open
at the voting place on the day of the primary or election, loiter about,

congregate, distribute campaign material, or do any electioneering

within the voting place, or within 50 feet in any direction of the

entrance or entrances to the building in which the voting place is

located. Notwithstanding the above provision, if the voting place is

located in a large building, the registrar and judges of the precinct

may designate the entrance to the voting place within said building and
none of the above activity shall be permitted within 50 feet of said

entrance or entrances of said voting place. This section shall not,

however, prohibit any candidate for nomination or election from
visiting such voting place in person, provided he does not enter the

voting enclosure except to cast his vote as a registered voter in said

precinct. The county boards of elections and precinct registrars shall

have full authority to enforce the provisions of this section.

(b) This section does not prohibit establishment of or approval by
the county board of elections of a simulated election within the voting

place or voting enclosure for persons ineligible to vote because of their

age, but the prohibitions of this section as to activities within the

voting place or within 50 feet apply to that simulated election. The
State Board of Elections shall adopt rules to ensure that the simulated

election is not disruptive of the regular process of voting.
"

Sec. 2. G.S, 163-153 reads as rewritten:

"§/63-/53. Access to voting enclosure.
"

In all counties, only the following persons shall be allowed within

the voting enclosure while the polls are open to voting:
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(1) Officers of election, that is, members of the State Board of

Elections, members of the county board of elections,

supervisors of elections, and the precinct registrar, precinct

judges of election, and assistants appointed for the precinct

under the provisions of G.S. 163-42.

(2) Voters in the act of voting.

(3) A near relative of a voter, but only while assisting the voter

as authorized in G.S. 163-152.

(4) Any voter of the precinct called upon to assist another voter,

but only while assisting him as authorized in G.S. 163-152.

(5) Municipal policemen assigned by the municipal authorities

to keep the peace at a voting place located within the

municipality, but only when requested to come within the

voting enclosure by the registrar and judges for the purpose

of preventing disorder; at the request of the registrar and

judges, they shall withdraw from the voting enclosure and

remain at least 10 feet from its entrance.

(6) Any voter of the precinct while entering and explaining a

challenge, and any voter of the county who has challenged a

voter in that precinct if the challenge is heard at the polls

under G.S. 163-87 and 163-88, while entering and

explaining a challenge.

(7) Observers appointed under the provisions of G.S. 163-45.

(8) Persons working at, supervising, or voting in a simulated

election for persons ineligible to vote because of their age.
"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

29th day of June, 1993.

H.B. 399 CHAPTER 237

AN ACT TO PROVIDE ADDITIONAL PROCEDURES FOR
ALEXANDER COUNTY TO INCREASE THE SIZE OF RURAL
FIRE PROTECTION DISTRICTS.

The General Assembly of North Carolina enacts:

Section 1. Section 3 of Chapter 502 of the 1985 Session Laws,

as amended by Chapter 940 of the 1985 Session Laws and Chapter

235 of the 1987 Session Laws, and as rewritten by Chapter 959 of the

1987 Session Laws and Chapter 993 of the 1989 Session Laws, reads

as rewritten:

"Sec. 3. Section 1 of this act applies only to Lee, Randolph, and

Wake Counties. In applying Section 1 to Wake County, however,

G.S. 69-25. 3A(d) as enacted by that section is amended by deleting: ',
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provided that if such action is taken prior to August 15, 1985, the

county board of commissioners may provide that it shall become
effective beginning with the 1985-86 fiscal year'. Section

Section 2 of this act applies only to Alexander, Caldwell, Chatham,
Lee, Randolph, Wake and Wayne Counties. In applying Section 2 to

Wayne and Wake Counties, however, G.S. 69-25.1 lA(a) (3) is

amended by deleting the last two sentences of that subdivision. In

applying G.S. 69-25. 11 A(b) as enacted by that section to Wake
County, however, the words ', provided that if such action is taken
prior to August 15, 1985, the county board of commissioners may
provide that it shall become effective beginning with the 1985-86 fiscal

year' are deleted. In applying G.S. 69-25. 11 A(b) and G.S. 69-

25.3A(d) as enacted by this act to Randolph County, if such action is

taken prior to August 15, 1990, the county board of commissioners
may provide that it shall become effective beginning with the 1990-91
fiscal year."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

29th day of June, 1993.

H.B. 409 CHAPTER 238

AN ACT TO EXPAND THE HILDEBRAN TOWN BOARD FROM
THREE TO FIVE MEMBERS.

The General Assembly of North Carolina enacts:

Section 1. Section 3 of Chapter 212, Private Laws of 1899, as

amended by Chapter 433, Session Laws of 1973, reads as rewritten:

"Sec. 3. The elective officers of the town shall be a mayor who
shall be elected by the qualified voters of the town for a term of four

years, and three five commissioners, who shall be elected by the

qualified voters of the town for terms of t>vo years, four years, except

that in 1993, the three persons receiving the highest numbers of votes

are elected for four-year terms, and the two persons receiving the next

highest numbers of votes are elected for two-year terms. In 1995 and
quadrennially thereafter, two persons are elected. In 1997 and
quadrennially thereafter, three persons are elected. The expansion of
the board of commissioners from three to five members is effective at

the organizational meeting following the 1993 municipal election.

Beginning with the regular municipal election to be held in November
1973, the election shall be nonpartisan and decided by simple
plurality. No primary election shall be held. The municipal elections

shall be held and conducted by the County Board of Elections in
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accordance with Articles 23 and 24 of Chapter 163 of the General

Statutes."

Sec. 2. This act is effective upon ratification, but does not affect

the term of office of any current member or the current mayor.

In the General Assembly read three times and ratified this the

29th day of June, 1993.

H.B. 524 CHAPTER 239

AN ACT TO PERMIT CHILDREN UNDER SIXTEEN YEARS OF
AGE TO BE EMPLOYED BY THEIR PARENTS ON THE
PREMISES OF A BUSINESS HOLDING AN ABC PERMIT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-25. 5(i) reads as rewritten:

"(i) Youths under 18 years of age employed by their parents are

exempt from all provisions of this section, except for all of the

following:

(1) -the The certificate requirements of subsection 4^ (a) of this

section

.

(2) -the The prohibition from hazardous or detrimental

occupations of subsection -^ (b) of this section.

(3) and the The prohibitions of subsection 4^ (i)(2) of this

section if the youths only work at the establishment when

another employee at least 21 years of age is in charge of and

present at the licensed premises.
"

Sec. 2. This act is effective upon ratification.

Sec. 3. This act shall not affect any pending litigation.

In the General Assembly read three times and ratified this the

29th day of June, 1993.

H.B. 879 CHAPTER 240

AN ACT TO ALLOW THE CITY OF OXFORD TO MAKE
SIDEWALK ASSESSMENTS AND ASSESS WITHOUT A
PETITION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 160A-217 is amended by adding the following

at the end:
"The Board of Commissioners may order sidewalk improvements,

and may assess adjoining landowners in keeping with applicable

assessment statutes according to one or more of the assessment bases

as set forth in Article 10 of this Chapter without the necessity of a
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petition upon Finding by the Board as a fact that the sidewalk

improvement project as proposed is necessary for public safety.
"

Sec. 2. In ordering sidewalk improvements without a petition

and assessing the cost thereof under authority of this act, the Board of

Commissioners shall comply with the procedure as outlined under
Article 10 of Chapter 160A of the General Statutes, except those

provisions related to the petition of property owners and the sufficiency

thereof.

Sec. 3. The City of Oxford does not have to own the street

right-of-way upon which sidewalk improvements are made under this

act in the case of State system streets; and in such cases made and
provided for, an approved application for encroachment from the

North Carolina Department of Transportation will be sufficient.

Sec. 4. This act applies only to the City of Oxford.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

29th day of June, 1993.

SB. 341 CHAPTER 241

AN ACT REGULATING THE PRACTICE OF COMPLEMENTARY
MEDICINE AND TO INCREASE THE MEMBERSHIP OF THE
BOARD OF MEDICAL EXAMINERS AND INCLUDE MORE
PUBLIC MEMBERS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 90- 14(a) reads as rewritten:

"(a) The Board shall have the power to deny, annul, suspend, or

revoke a license, or other authority to practice medicine in this State,

issued by the Board to any person who has been found by the Board
to have committed any of the following acts or conduct, or for any of

the following reasons:

(1) Immoral or dishonorable conduct; conduct.

(2) Producing or attempting to produce an abortion contrary to

law^ law.

(3) Made false statements or representations to the Board, or

who has willfully concealed from the Board material

information in connection with his application for a license;

license.

(4) Repealed by Session Laws 1977, c. 838, s. 3.

(5) Being unable to practice medicine with reasonable skill and
safety to patients by reason of illness, drunkenness,

excessive use of alcohol, drugs, chemicals, or any other

type of material or by reason of any physical or mental
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abnormality. The Board is empowered and authorized to

require a physician licensed by it to submit to a mental or

physical examination by physicians designated by the

Board before or after charges may be presented against

him, and the results of examination shall be admissible in

evidence in a hearing before the Board

;

Board.

(6) Unprofessional conduct, including, but not limited to, -aoy

departure from, or the failure to conform to, the standards

of acceptable and prevailing medical practice, or the ethics

of the medical profession, irrespective of whether or not a

patient is injured thereby, or the committing of any act

contrary to honesty, justice, or good morals, whether the

same is committed in the course of his practice or

otherwise, and whether committed within or without North

Carolina; Carolina. The Board shall not revoke the license

of or deny a license to a person solely because of that

person's practice of a therapy that is experimental,

nontraditional, or that departs from acceptable and

prevailing medical practices unless, by competent evidence,

the Board can establish that the treatment has a safety risk

greater than the prevailing treatment or that the treatment is

generally not effective.

(7) Conviction in any court of a crime involving moral

turpitude, or the violation of a law involving the practice of

medicine, or a conviction of a felony; provided that a

felony conviction shall be treated as provided in subsection

(c) of this section; section.

(8) By false representations has obtained or attempted to obtain

practice, money or anything of value; value.

(9) Has advertised or publicly professed to treat human
ailments under a system or school of treatment or practice

other than that for which he has been educated; educated.

(10) Adjudication of mental incompetency, which shall

automatically suspend a license unless the Board orders

otherwise; otherwise.

(11) Lack of professional competence to practice medicine with

a reasonable degree of skill and safety for patients. In this

connection the Board may consider repeated acts of a

physician indicating his failure to properly treat a patient

and may require such physician to submit to inquiries or

examinations, written or oral, by members of the Board or

by other physicians licensed to practice medicine in this

State, as the Board deems necessary to determine the

professional qualifications of such licensee; licensee.
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(12) Promotion of the sale of drugs, devices, appliances or

goods for a patient, or providing services to a patient, in

such a manner as to exploit the patient for financial gain of

the physician; and upon a finding of the exploitation for

!' ' financial gain, the Board may order restitution be made to

the payer of the bill, whether the patient or the insurer, by

the physician; provided that a determination of the amount
of restitution shall be based on credible testimony in the

record; record.

(13) Suspension or revocation of a license to practice medicine

in any other state, or territory of the United States, or other

country; country.

(14) The failure to respond, within a reasonable period of time

and in a reasonable manner as determined by the Board, to

inquiries from the Board concerning any matter affecting

the license to practice medicine.

For any of the foregoing reasons, the Board may deny the issuance

of a license to an applicant or revoke a license issued to him, may
suspend such a license for a period of time, and may impose

conditions upon the continued practice after such period of suspension

as the Board may deem advisable, may limit the accused physician's

practice of medicine with respect to the extent, nature or location of

his practice as the Board deems advisable. The Board may, in its

discretion and upon such terms and conditions and for such period of

time as it may prescribe, restore a license so revoked or rescinded."

Sec. 2. G.S. 90-2 reads as rewritten:

"§ 90-2. Board of Examiners.

(a) In order to properly regulate the practice of medicine and

surgery

^

surgery for the benefit and protection of the people of North

Carolina, there is established a Board of Medical Examiners of the

State of North Carolina. The Board shall consist of eight 12

members

.

(1) Seven of the members shall be duly licensed physicians

elected and nominated to the Governor by the North

Carolina Medical Society. The other member shall be a

person chosen by the Governor to represent the public at

large.

(2) Of the remaining five members, all to be appointed by the

Governor, at least three shall be public members and at least

one shall be a physician assistant as defined in G.S. 90-18.1

or a nurse practitioner as defined in G.S. 90-18.2. The A
public member shall not be a health care provider nor the

spouse of a health care provider. For purposes of board

membership, 'health care provider' means any licensed
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health care professional and any agent or employee of any

health care institution, health care insurer, health care

professional school, or a member of any allied health

profession. For purposes of this section, a person enrolled

in a program to prepare him to be a licensed health care

professional or an allied health professional shall be deemed

a health care provider. For purposes of this section, any

person with significant financial interest in a health service

or profession is not a public member.

(b) No member appointed to the Board on or after November 1

,

1981, shall serve more than two complete consecutive three-year

terms, except that each member shall serve until his successor is

chosen and qualifies.

(c) In order to establish regularly overlapping terms, the terms of

office of the members currently serving on the Board shall expire as

follows: t^vo on October 31 ^ 1982; two on October 31, 1983; three on

October 31, 1986.—Terms of Board members shall expire in direct

relation to their date of appointment by the society; the term s of the

two members first appointed shall expire in 1982, and the term s of the

three members las t appointed shall expire in 1986 . two on October

31, 1993; four on October 31. 1994: four on October 31, 1995; and

two on October 31, 1996. No initial physician member of the Board

may serve another term until at least three years from the date of

expiration of his current term.

The Governor shall appoint the public member not later than

October 31, 1981.

(d) Any initial or regular member of the Board may be removed

from office by the Governor for good cause shown. Any vacancy in

the initial or regular physician membership of the Board shall be filled

for the period of the unexpired term by the Governor from a list of

physicians submitted by the North Carolina Medical Society Executive

Council. Any vacancy in the public membership of the Board shall be

filled by the Governor for the unexpired term.

(e) The Board of Medical Examiners shall have the power to

acquire, hold, rent, encumber, alienate, and otherwise deal with real

property in the same manner as any private person or corporation,

subject only to approval of the Governor and the Council of State as to

the acquisition, rental, encumbering, leasing, and sale of real

property. Collateral pledged by the Board for an encumbrance is

limited to the assets, income, and revenues of the Board."

Sec. 3. This act is effective upon ratification. The terms of the

new appointed positions created by Section 2 of this act shall

commence November 1, 1993. The terms of the members serving on
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the Board as of the effective date of this act shall not be altered as a

result of Section 2 of this act.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

S.B. 466 CHAPTER 242

AN ACT TO ALLOW THE ORIGINAL CONTRACTING PRENEED
LICENSEE TO RETAIN UP TO TEN PERCENT OF THE
FUNDS WHEN TRANSFERRING TRUST DEPOSITS TO A
SUCCESSOR FUNERAL ESTABLISHMENT.

The General Assembly of North Carolina enacts: -

-

Section 1. G.S. 90-2 10.63(a) reads as rewritten:

"(a) If the preneed funeral contract is irrevocable, the preneed
funeral contract purchaser, or after his death the preneed funeral

contract beneficiary or his legal representative, upon written notice to

the financial institution or insurance company and the preneed
licensee who is a party to the preneed funeral contract, may direct the

substitution of a different funeral establishment to furnish funeral

services and merchandise.

(1) If the substitution is made after the death of the preneed

funeral contract beneficiary, a funeral establishment

providing any funeral services or merchandise need not be a

preneed licensee under this Article to receive payment for

such services or merchandise. The original contracting

preneed licensee shall be entitled to payment for any services

or merchandise provided pursuant to G.S. 90-210. 65(d).

-(2) If the substitution is made before the death of the preneed
funeral contract beneficiary, the substitution must be to a

. preneed licensee. If the preneed funeral contract is funded
by a trust deposit or deposits, the financial institution shall

immediately pay the funds held to the original contracting

preneed licensee. If the substitution is made before the death

of the preneed funeral contract beneficiary, the substitution

must be to a preneed licensee. If the preneed funeral

contract is funded by a trust deposit or deposits, the financial

institution shall immediately pay the funds held to the

original contracting preneed licensee.

(2) The original contracting preneed licensee shall immediately

pay all such funds received to the successor funeral

establishment so designated; provided, however, regardless

of whether the substitution is made before or after the death

of the preneed funeral contract beneficiary, the original
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contracting preneed licensee shall not be required to give

credit for tiie amount retained pursuant to G.S.

90-210. 61(a)(2). Provided G.S. 90-210.61 (a)(2), and

provided further, if the original contracting preneed licensee

did not retain any portion of payments made to it as is

permitted by G.S. 90-2 10.6 1(a)(2) then such preneed

licensee may retain up to ten percent (10%) of said funds

received from the financial institution. Upon making

payments pursuant to this subsection, the financial institution

and the original contracting preneed licensee shall be

relieved from all further contractual liability thereon.

(3) If the preneed funeral contract is funded by a

prearrangement insurance policy, the insurance company
shall not pay any of the funds until the death of the preneed

funeral contract beneficiary, and the insurance company
shall pay the funds in accordance with the terms of the

policy."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

S.B. 726 CHAPTER 243

AN ACT TO REGULATE SUNDAY SALES AND CONSUMPTION
OF ALCOHOLIC BEVERAGES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 18B- 1004(c) reads as rewritten:

"(c) Sunday Hours. — It shall be unlawful to sell or consume
alcoholic beverages on any licensed premises from the time at which

sale or consumption must cease on Sunday morning until 1:00 P.M.
12:00 Noon on that day."

Sec. 2. G.S. 18B- 1004(d) reads as rewritten:

"(d) Local Option. ~ A city may adopt an ordinance prohibiting in

the city the retail sale of malt beverages, unfortified wine, and fortified

wine during any or all of the hours from 1:00 P.M. 12:00 Noon on

Sunday until 7:00 A.M. on the following Monday. A county may
adopt an ordinance prohibiting, in the parts of the county outside any

city, the retail sale of malt beverages, unfortified wine, and fortified

wine during any or all of the hours from 1:00 P.M. 12:00 Noon on

Sunday until 7:00 A.M. on the following Monday. Neither a city nor

a county, however, may prohibit those sales in establishments having

brown-bagging or mixed beverages permits."

Sec. 3. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the

30th day of June, 1993.

SB. 812 CHAPTER 244 .

AN ACT TO AMEND THE LAW REGARDING THE
SUPPLEMENTAL RETIREMENT FUND FOR FIREFIGHTERS
IN THE CITY OF HENDERSONVILLE.

The General Assembly of North Carolina enacts:

Section 1. Chapter 341 of the 1981 Session Laws reads as

rewritten:

"Section I. Supplemental retirement fund created. The Board of

Trustees of the Local Firemen's Relief Fund of the City of

Hendersonville, as established in accordance with G.S. 118-9, G.S.
58-84-30, hereinafter called the board of trustees, shall create and
maintain a separate fund to be called the Hendersonville Firemen's
Supplemental Retirement Fund, hereinafter called the supplemental
retirement fund, and shall maintain books of account for this fund
separate from the books of account of the Firemen's Local Relief

Fund of the City of Hendersonville, hereinafter called the local relief

fund. The board of trustees shall pay into the supplemental retirement

fund the funds prescribed by this act.

Sec. 2. Transfers of funds and disbursements. Notwithstanding the

provisions of G.S. 118-7, G.S. 58-84-35, the Board of Trustees of the

Local Firemen's Relief Fund of the City of Hendersonville shall:

(1) prior to July 1, 1981, transfer to the supplemental retirement

fund all funds, including earnings on investments, of the local relief

fund in excess often thousand dollars ($10,000);

(2) in each subsequent calendar year, and within 30 days after

receipt from the city treasurer of the annual funds paid to the local

relief fund by authority of G.S. 118 -5, G.S. 58-84-25, transfer to the

supplemental retirement fund these funds;

(3) at any time within six months when the amount of funds in the

local relief fund are, by reason of disbursements authorized by G^
118-7, G.S. 58-84-35, less than ten thousand dollars ($10,000),
transfer from the supplemental retirement fund to the local relief fund
an amount sufficient to maintain in the local relief fund the sum of ten

thousand dollars ($10,000);

(4) as soon as practicable after January 1 of each year, but in no
event later than July 1 , divide the income earned in the preceding

calendar year upon investments of funds belonging to the Local
Firemen's Relief Fund into equal shares and disburse the same as
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supplemental retirement benefits in accordance with Section 3 of this

act.

Sec. 3. Supplemental retirement benefits, (a) Each retired fireman

of the city who has previously retired with 30 years ' service, or more,

as a city fireman is entitled to and s hall receive in each calendar year

is entitled to receive in each calendar year of the fireman's life,

beginning the month of the next quarter following retirement, the

following—the

—

calendar—year—ifi

—

which—be

—

retires—the following

supplemental retirement benefits, benefit. In no event shall any

retired fireman be entitled to or receive in any year an annual benefit

in excess of nine hundred dollars ($900.00) > which amount is defined

herein as a 'share': one thousand eight hundred dollars ($1,800):

-(4^ one share for each full year of service as a full -time and fully

paid fireman of the cit}^;

(2) one -half (50%) of one share for each full year of service as a

volunteer fireman of the cit}f;

43^ the surviving spouse of a full-time or volunteer fireman, who
dies after retirement from a full"time or a volunteer pos ition is entitled

to (a) one share for each full year of service that her deceased spouse

served as a full-time and fully paid fireman of the city, or (b) one-half

(50%) of one share for each full year of service that her deceased

spouse served as a volunteer fireman of the city.—Thi s right of

benefits payable to a surviving spouse shall continue for a maximum
of 16 con secutive years.—Each year of benefits drawn by the retired

fireman prior to his death shall be counted as one of the maximum
years permissible and the benefits payable to the surviving spouse

shall be reduced accordingly;

(4) if a full-time or volunteer fireman attains the age of 55 years

and 20 years of service^ and then retires, he, or his surviving spouse,

is entitled to benefits equivalent to t^vo-thirds (66 -2/3%) of one share

in conformance with Section 3(a)(1), (2) and (3) of this act.—If

retirement occurs at the age of 55 years and with more than 20 years

of service, then the portion of the share to be paid shall be increased

according to a mathematical formula established by the board of

trustees.—If retirement occurs at the age of 55 years and with 30 years

or more of service, then full benefits shall be paid in accordance with

these sections;

(5) all benefits are payable on a quarterly basis .

(1) each full-time fireman who has retired and has attained the age

of 55 with 30 or more years of service as a full-time fireman with the

city is entitled to and shall receive an annual benefit of one thousand
eight hundred dollars ($1,800);

(2) each full-time fireman who has retired and has attained the age

of 55 with 20 years of service as a full-time fireman with the city is
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entitled to and shall receive an annual benefit of one thousand two
hundred dollars ($1,200);

(3) each volunteer fireman who has retired and has attained the age
of 55 with 30 or more years of service as a fireman with the city is

entitled to and shall receive an annual benefit of nine hundred dollars

($900.00);
~~

(4) each volunteer fireman who has retired and has attained the age
of 55 with 20 years of service as a fireman with the city is entitled to

and shall receive an annual benefit of six hundred dollars ($600.00);

(5) each full-time or volunteer fireman who has retired and has

attained the age of 55 with more than 20 years but less than 30 years

of service as a fireman with the city is entitled to and shall receive an
annual benefit according to a mathematical formula established by the

board of trustees;

(6) the surviving spouse of a full-time or volunteer fireman who
dies after retirement from a full-time or volunteer position is entitled

to receive the same benefit which the retired fireman was receiving

prior to death for a period of time, which when added to the time that

the fireman had received the benefit, totals up to a maximum of 16

years;

(7) all benefits are payable on a quarterly basis.

(b) Any former fireman of the city, either full-time and fully paid

or volunteer, who is not otherwise entitled to supplemental retirement

benefits under subsection (a) of this section, shall nevertheless be
entitled to the benefits in any calendar year in which the board of

trustees makes the following written findings of fact:

(1) that he initially retired from his position as a fireman because
of his inability, by reason of sickness or injury, to perform the normal
duties of an active fireman; and

(2) that, within 30 days prior to or following his initial retirement

as a fireman, at least two physicians licensed to practice medicine in

North Carolina certified that he was at that time unable, by reason of

sickness or injury, to perform the normal duties of an active fireman;

and

(3) that, at the time of his initial retirement as a fireman, there was
not available to him in the fire department or in any other department
of the city, a position of employment, the normal duties of which he
was capable of performing; and

(4) that, since the preceding January 1, at least two physicians

licensed to practice medicine in North Carolina have certified that he
remains unable, by reason of sickness or injury, to perform the

normal duties of an active fireman; and
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(5) that there remains unavailable to him in the fire department, or

in any other department of the city, a position of employment, the

normal duties of which he is capable of performing.

The board of trustees, after initially making the findings of fact

specified in subdivisions (1), (2), (3), (4) and (5) of this subsection,

need not specify the findings in subsequent calendar years.

Sec. 4. Investment of funds. The board of trustees may invest any

funds, either of the local relief fund or of the supplemental retirement

fund, in any investment named in or authorized by either G.S. 159-30

or G.S. 159-31, and shall invest all of the funds of the supplemental

retirement fund in one or more investments. Investment in certificates

of deposit or time deposits in any bank or trust company, or in shares

of any building and loan or savings and loan association, shall not

exceed the amounts insured by the Federal Deposit Insurance

Corporation or the Federal Savings and Loan Insurance Corporation

unless the deposits or investments in shares are secured in the manner
provided by G.S. 159-30.

Sec. 5. Acceptance of gifts. The board of trustees may accept any

gift, grant, bequest, or donation of money for the use of the

supplemental retirement fund.

Sec. 6. Bond of treasurer. The board of trustees shall bond the

treasurer of the local relief fund with a good and sufficient bond, in

an amount at least equal to the amount of funds in his control, payable

to the board of trustees, and conditioned upon the faithful performance

of his duties. This bond shall be in lieu of the bond required by G.S.

118-6. The board of trustees shall pay the premiums of the bond of

the treasurer.

Sec. 7. If any provision of this act shall be declared invalid by a

court of competent jurisdiction, this invalidity shall not affect other

provisions hereof which can be given effect without the invalid

provision, and to this end the provisions of this act are declared to be

severable.

Sec. 8. All laws and clauses of laws in conflict with this act are

hereby repealed.

Sec. 9. None of the provisions of this act shall create a liability for

the Hendersonville Firemen's Supplemental Retirement Fund or for

the State unless sufficient current assets are available in the Fund to

pay fully for the liability.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

30th day of June, 1993.
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S.B. 865 CHAPTER 245

AN ACT TO PROVIDE THAT INFORMATION ON RABIES
VACCINATION CERTIFICATES HELD BY COUNTY
AGENCIES NOT BE USED FOR COMMERCIAL PURPOSES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-189 reads as rewritten: ;•

"%130A-189. Rabies vaccination certificates.

A licensed veterinarian or a certified rabies vaccinator who
administers rabies vaccine to a dog or cat shall complete a three-copy

rabies vaccination certificate. The original rabies vaccination

certificate shall be given to the owner of each dog or cat that receives

rabies vaccine. One copy of the rabies vaccination certificate shall be
retained by the licensed veterinarian or the certified rabies vaccinator.

The other copy shall be given to the county agency responsible for

animal control, control, provided the information given to the county
agency shall not be used for commercial purposes.

"

Sec. 2. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

H.B. 466 CHAPTER 246

AN ACT TO AUTHORIZE VARIOUS LOCAL GOVERNMENTS
TO TAKE INTO CONSIDERATION PROSPECTIVE REVENUES
GENERATED BY THE DEVELOPMENT IN ARRIVING AT
THE AMOUNT OF CONSIDERATION FOR AN ECONOMIC
DEVELOPMENT CONVEYANCE.

The General Assembly of North Carolina enacts:

Section 1. (a) Section 1 of Chapter 42 of the 1993 Session

Laws, which did not incorporate Chapter 25 of the 1993 Session
Laws, is amended by deleting "-and

—

Johnston Johnston" and
substituting "Johnston, and Rockingham Rockingham, ".

(b) G.S. 158-7. l(dl), as amended by Chapters 25, 31, 42, and
174 of the 1993 Session Laws, and by subsection (a) of this section,

reads as rewritten:

"(dl) In arriving at the amount of consideration that it receives,

the Board may take into account prospective tax revenues from
improvements to be constructed on the property, prospective sales tax

revenues to be generated in the area, as well as any other prospective

tax revenues or income coming to the county or city over the next 10
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years as a result of the conveyance or lease provided the following

conditions are met:
. . „ . .

(1) The governing board of the county or city shall determine

that the conveyance of the property will stimulate the local

economy, promote business, and result in the creation of a

substantial number of jobs in the county or city.

(2) The governing board of the count}' or city shall contractually

bind the purchaser of the property to construct improvements

on the property within a specified period of time, not to

exceed 10 years, which improvements are sufficient to

generate the tax revenue taken into account in arriving at the

consideration. Upon failure to construct the improvements

specified in the contract, the purchaser shall reconvey the

property back to the county or city.

This subsection applies to the Cities of Angier, Broadway,

Burnsville, Charlotte, Clinton, Coats, Charlotte, Concord, Connelly

Springs Conover, Drexel, Dunn. Erwin, Glen Alpine, Granite Falls,

Greensboro High Poim, Hildebran, Hot Springs, Kannapolis,

Lillington—Marion, Mars Hill, Marshall, Monroe, Mocksville,

Mooresville, Morganton, Mount Airy, Old Fort, Rliodhiss, Rocky

Mount St. Pauls, Sanford, Selma, Smithfield, Statesville, Troutman,

Valdese and Winston-Salem, and the Counties of Alleghany, Ashe,

Burke, 'cabarrus, Cleveland, Davie, Forsyth, Franklin, Guilford,

Harnett Iredell, Johnston, MeckJenburg,—Rockjngham

,

Lee,

McDowell, Madison, Mecklenburg. Nash, Polk, Richmond,

Rockingham. Sampson, Wayne, and Yancey. This subsection also

applies to Columbus County and all incorporated mun icipalities located

therein.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

H.B. 575 CHAPTER 247

AN ACT TO ALLOW SPECIFIED CITIES AND COUNTIES TO

DELEGATE CERTAIN REZONING AUTHORITY TO THE

DESIGNATED PLANNING AGENCY.

The General Assembly of North Carolina enacts:

Section 1. A City Council may, by ordinance, delegate or

assign to the designated planning agency the authority to take final

action on applications to rezone property in the City's zoning

jurisdiction. The designated planning agency shall have such

authority only if and when the approval or denial of a rezoning
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application is by vote of at least three-fourths of the members of the

planning agency present and not excused from voting and no appeal of

this decision is made. If an approval or denial is by a vote of less

than three-fourths of the members of the planning agency or if an
appeal is taken, then the City Council shall have the authority to make
final decisions on rezoning applications. Any person aggrieved by the

recommendation of the designated planning agency shall have the right

to appeal the action of the planning agency to the City Council by
giving notice in writing to the City Manager within 15 days of the

action of the planning agency. In the case of an appeal, the City

Council shall hear the application de novo. The City Council may, by
ordinance, rescind any and all authority so delegated or assigned to

the designated planning agency at any time that the City Council
deems it advisable or appropriate to do so. Any authority so delegated

shall be exercised by the planning agency under such rules,

regulations, and guidelines as may be established by the City Council.

Sec. 2. A Board of County Commissioners may, by ordinance,

delegate or assign to the designated planning agency the authority to

take final action on applications to rezone property in the County's
zoning jurisdiction. The designated planning agency shall have such
authority only if and when the approval or denial of a rezoning
application is by vote of at least three-fourths of the members of the

planning agency present and not excused from voting and no appeal of

this decision is made. If an approval or denial is by a vote of less

than three-fourths of the members of the planning agency or if an
appeal is taken, then the County Commissioners shall have the

authority to make final decisions on rezoning applications. Any
person aggrieved by the recommendation of the designated planning
agency shall have the right to appeal the action of the planning agency
to the County Commissioners by giving notice in writing to the County
Manager within 15 days of the action of the planning agency. In the

case of an appeal, the Board of County Commissioners shall hear the

application de novo. The Board of County Commissioners may, by
ordinance, rescind any and all authority so delegated or assigned to

the designated planning agency at any time that the County
Commissioners deems it advisable or appropriate to do so. Any
authority so delegated shall be exercised by the planning agency under
such rules, regulations, and guidelines as may be established by the

County Commissioners.

Sec. 3. Section 1 of this act applies only to the City of Gastonia
and municipalities located wholly or partly within Cabarrus County.
Section 2 of this act applies only to Cabarrus County.

Sec. 4. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the

30th day of June, 1993.

H.B. 611 CHAPTER 248 v

AN ACT TO AMEND THE COMPOSITION, APPOINTMENT
PROCESS, TERMS, COMPENSATION, AND DUTIES OF THE
ADVISORY COUNCIL FOR THE DIVISION OF VOCATIONAL
REHABILITATION SERVICES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143-548 reads as rewritten:

"§143-548. Business and Consumer Vocational Rehabilitation Advisory

Council.

(a) There is established a Business and Consumer the Vocational

Rehabilitation Advisory Council within the Division of Vocational

Rehabilitation Services to be composed of 15 voting members and of

4b€ members. The Director of the Division of Vocational

Rehabilitation Services » who Services and one vocational rehabilitation

counselor who is an employee of the Division shall serve ex officio as

a nonvoting member, members. The President Pro Tempore of the

Senate shall appoint fowf five members, the Speaker of the House of

Representatives shall appoint fouf five members, and the Governor

shall appoint seven five members. All members shall serve three -year

term s . Vacant appointments shall be filled by the appointing officer

who made the initial appointments. Members may be appointed to

succeed themselves. The appointing authorities shall appoint members
of the Council after soliciting recommendations from representatives of

organizations representing a broad range of individuals with

disabilities. Terms of appointment shall be as specified in subsection

(dl) of this section. Appointments shall be made as follows:

(1) Of the -foti* The five members appointed by the President

Pro Tempore of the Senate, one shall be Senate shall include

one member recommended by the North Carolina Citizens

for Business and Industry, two others shall be one other

representing providers of community rehabilitation services,

afld one other shall be a representative from the Nort-h

Carolina Council for the Deaf and the Hard of Hearing; who
is a vocational rehabilitation counselor, with knowledge of

and experience with vocational rehabilitation programs, who
is not an employee of the Division, and two others

representing disability advocacy groups representing a cross-

section of individuals with physical, cognitive, sensory, and

mental disabilities. Of the five members appointed by the
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President Pro Tempore of the Senate, three shall be
individuals with disabilities;

(2) Of the four The Five members appointed by the Speaker of
the House of Representatives

»

—ofl€—shall—be—from
Representatives shall include one member representing the

business and industry sector, tNvo others shall be parents of
disabled youth who are approaching the age to be served by
the Vocational Rehabilitation Program, and one other shall

be a representative from the organizations representing the

mentally—ill^ one other representing labor, one other

representing a parent training and information center
established pursuant to section 631(c) of the Individuals with

Disabilities Education Act, 20 U.S.C. § 1431(c), and two
others representing disability advocacy groups representing a

cross-section of individuals with physical, cognitive, sensory,

and mental disabilities. Of the Five members appointed by
the Speaker of the House of Representatives, three shall be
individuals with disabilities; and

(3) Of the The seven Five members appointed by the Governor,
one shall be from Governor shall include one member
representing the business and industry sector, one other
sfe^U

—

represent representing the regional rehabilitation

centers for the physically disabled appointed from a list

provided—by—the

—

advisory—committee—to

—

those—centers,

disabled, one other shall be a representative from the State

representing the Division's Statewide Independent Living
Council, one other shall be a representative from the

representing the Division's Client Assistance Program, ©oe
other shall be a representative from the operators of centers

for Independent Living, and two others shall be members of

the public who ars themselves di sabled, are parents of
children with disabilities, or are direct care providers of

services for persons with disabilities and one other current
or former applicant for or recipient of vocational

rehabilitation services. Three of the members appointed by
the Governor shall be individuals with disabilities.

(b) The Council shall;

•(J-) Advise the Division on matters relating to services, the

impact of services provided and functions performed by all

State agencies that affect or that potentially affect the abilit}^

of individuals with disabilities in achieving rehabilitation

goals and objectives; . _( .
•:
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j(2) Advise the Division and, at the discretion of the Divi sion,

assist in the preparation of the State Plan, the Strategic Plan,

and their amendments;

43) Participate in cooperation with the Division in the State Plan

public hearing process; and

44) Advise the Division on coordination and linkage with the

Statewide Independent Living Council and independent living

centers within the State.

(bl) Additional Qualifications. -- In addition to ensuring the

qualifications for membership prescribed in subsection (a) of this

section, the appointing authorities shall ensure that a majority of

Council members are individuals with disabilities and are not

employed by the Division of Vocational Rehabilitation Services.

(c) The Secretary of Human Resources Governor shall designate

as Chair of the Council one of the members of the Council at the firs t

meeting of the Council. The Chair's term is a single three-year term.

The Secretary shall designate the Chair's successor at the next meeting

following this term's expiration.

(d) The Council shall meet at least quarterly and at other times at

the call of the Chair. A majority of the voting members of the Council

constitutes a quorum.
(dl) Terms of Appointment. —

(1) Length of Term. — Each member of the Council shall serve

for a term of not more than three years, except that:

a^ A member appointed to fill a vacancy occurring prior to

the expiration of the term for which a predecessor was

appointed shall be appointed for the remainder of such

term;

b^ The terms of service of the members initially appointed

shall be as specified by the appointing authority for such

fewer number of years as will provide for the expiration

of terms on a staggered basis and shall include the

members of the existing Council to the extent possible

with appropriate adjustments to their terms; and

c^ The appointing authority shall have the power to remove
'

any member of the Council from office in accordance

with the provisions of G.S. 143B-16;

(2) Number of Terms. — No member of the Council may serve

more than two consecutive full terms.

(d2) Vacancies. — Any vacancy occurring in the membership of

the Council shall be filled in the same manner as the original

appointment. The vacancy shall not affect the power of the remaining

members to execute the duties of the Council.

(d3) Functions of Council. — The Council shall:
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(1) Review, analyze, and advise the Division regarding the

performance of its responsibilities under Title I of the

Rehabilitation Act of 1973, as amended by the Rehabilitation

Act Amendments of 1992, particularly responsibilities

relating to:

£L Eligibility, including order of selection;

b^ The extent, scope, and effectiveness of services provided;

and

c^ Functions performed by State agencies that affect or that

potentially affect the ability of individuals with disabilities

in achieving rehabilitation goals and objectives under the

Act;

(2) Advise the Department of Human Resources and the

Division, and, at the discretion of the Department, assist in

the preparation of applications, the State Plan, the strategic

plan and amendments to the plans, reports, needs

assessments, and evaluations required by Title I of the

Rehabilitation Act of 1973, as amended by the Rehabilitation

Act Amendments of 1992;

(3) To the extent feasible, conduct a review and analysis of the

effectiveness of, and consumer satisfaction with:

a^ The functions performed by State agencies and other

public and private entities responsible for performing

functions for individuals with disabilities; and

b^ Vocational rehabilitation services:

J_.
Provided, or paid for from funds made available,

': under the Rehabilitation Act of 1973, as amended by the

Rehabilitation Act Amendments of 1992, or through

other public or private sources; and

2^ Provided by State agencies and other public and
private entities responsible for providing vocational

rehabilitation services to individuals with disabilities;

(4) Prepare and submit an annual report to the Governor and
the Commissioner of the Rehabilitation Services

Administration of the U.S. Department of Education on the

status of vocational rehabilitation programs operated within

the State and make the report available to the public;

(5) Coordinate with other councils within the State, including

the Division's Statewide Independent Living Council, the

advisory panel established under section 613(a)(12) of the

Individuals with Disabilities Education Act, 20 U.S.C. §

1413(a)(12), the State Planning Council described in section

124 of the Developmental Disabilities Assistance and Bill of

Rights Act, 42 U.S.C. § 6024, and the State Mental Health
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Planning Council established under section 191 6(e) of the

Public Health Service Act, 42 U.S.C. i^ 3UUX-4M;

(6) Advise the Department and provide tor coordination and the—
P.tP^hlishment of working relationships Ijetween thg

DiBartment and the Statewide Independen t Living Council

and centers for independent living within the State; and

(7) Perform such other functions, consistent with the purpose of

—
title I of the Rehabilitation Act of 1973. as amended by the

Rehabilitation Act Amendments of 1992, as the Governor

and the Secretary may refer to it from time to time.

(d4) Resources. --
..

(U The, Division shall supply all necessary clerical and staff

—
.nnnort to the Council pursuant to G.S. 143B-14(a) and (d),

"^ shall prepare, in conjunction with the Council, a plan

for the provision of such resources as may be necessary to

^rry out the functions ot the Council under this Part. The

resource plan shall, to the maximum extent possible; rely on

the use of resources in existence during the period of

implementation of the plan.

(2) To the extent that ther^ is a disagreement between the

Council and the Division in regard to the resources

necessary to carry out the functions of the Council as set

foFth in this Part, the disagreement shall be resolved by the

Governor.
.

(3) While assisting the Council in carrying out its duties, statt

—
and other personnel shall not be assigned duties by the

pTvision or any other agency of the State that would create a

conflict of interest.

(d5) Member Contlict~of Interest. -- No member of the Counci

shall cast a vote on any matter that would provide direct financial

benefit to the member or otherwise give the appearance of a conflict of

interest under State law.—(H)~ThcTF.'icion of V^^ nt''^"-^' ffphnhilitition Services shnll supply

all necessary clerical and staff guppo rt to the ronn ri l Council

members shall be reimbursed for expenses incurred in the

performance of their duties in accordance with G.S. 138-5. In

addition Council members may be reimbursed for personal assistance

services that are necessary for members to attend Coimcil meetings

and perform Council duties. These expenses shall not exceed

whichever is lower, the actual cost of the services or the Medicaid rate

per day for personal assistance services, in addition to subsistence and

travel expenses at the State rate for the attendant.

(f) AH appointment'] t^ *^'' CnunrW chnll he made bv September

30, 1992.
"
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Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

H.B. 636 CHAPTER249

AN ACT CONCERNING THE PROCEDURE FOR ADOPTING
RULES FOR UNDERWATER ARCHAEOLOGY SITES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 121-23 reads as rewritten:

"§ 121-23. Department to be is custodian of shipwrecks, etc, , and
imden\iater archaeological artifacts; rules and regulations, underwater
personal property of the State and may adopt rules concerning the

property.

The Department of Cultural Resources is the custodian of

shipwrecks, vessels, cargoes, tackle tackle, and underwater
archaeological artifacts as defined in G.S. 121 -22 hereof shall be the

to which the State has title under G.S. 121-22. The Department of

Cultural Resources
t
—which—is

—

empowered—t©

—

promulgate—&»Qh
Resources may adopt rules and regulations as may be necessary to

preserve, protect, recover—aftd recover, or salvage any or all

underwater properties as defined in G.S. 121-22 hereof; such rules

and regulations ^ when approved by the Governor and Council of State,

s hall have the force and effect of law. of these properties.
"

Sec. 2. This act is effective upon ratification and applies to

rules adopted by the Department of Cultural Resources on or after that

date.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

H.B. 663 CHAPTER 250

AN ACT TO DELINEATE THE RESPONSIBILITIES OF THE
DEPARTMENT OF COMMERCE AND THE DEPARTMENT OF
ENVIRONMENT, HEALTH, AND NATURAL RESOURCES
REGARDING THE DEVELOPMENT OF THE STATE'S
RECYCLING INDUSTRY AND MARKETS FOR RECYCLABLE
MATERIALS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-309. 14(b) reads as rewritten:
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"(b) The Department of Commerce shall assist and encourage the

recycling industry in the State. Assistance and encouragement of the

recycling industry shall include:

(1) Identif>dng and analyzing in coopration with the Department,

Assisting the Department in the identification and analysis,

by the Department pursuant to G.S. 130A-309.06, of

components of the State's recycling industry and present and

potential markets for recyclable materials in this State, other

states, and foreign countries;

(2) Providing information on the availability and benefits of

using recycled materials to businesses and industries in the

State, and

(3) Distributing any material prepared in implementing this

section to the public, businesses, industries, units of local

government, or other organizations upon request."

Sec. 2. G.S. 130A-309. 14(c) reads as rewritten:

".(€) By 1 March 1991, and every other year thereafter, the

Department—of Commerce—shall

—

prepare—a

—

report—asses sing—the

recycling industry and recyclable materials markets in the State.
"

Sec. 3. G.S. 130A-309.06 reads as rewritten:

" § I30A-309.06. Additional powers and duties of the Department.

(a) In addition to other powers and duties set forth in this Part, the

Department shall:

(1) Develop a comprehensive solid waste management plan

consistent with this Part by 1 March 1991. The plan shall

be developed in consultation with units of local government

and shall be updated at least every three years. In

developing the State solid waste management plan, the

Department shall hold public hearings around the State and

shall give notice of these public hearings to all units of local

government and regional planning agencies.

(2) Provide guidance for the orderly collection, transportation,

storage, separation, processing, recovery, recycling, and

disposal of solid waste throughout the State.

(3) Encourage coordinated local activity for solid waste

management within a common geographical area.

(4) Provide planning, technical, and financial assistance to units

of local government and State agencies for reduction,

recycling, reuse, and processing of solid waste and for safe

and environmentally sound solid waste management and

disposal.

(5) Cooperate with appropriate federal agencies and private

organizations in carrying out the provisions of this Part.
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(6) Promote and assist the development of solid waste reduction,

recycling, and resource recovery programs which preserve

and enhance the quality of the air, water, and other natural

resources of the State.

(7) Maintain a directory of recycling and resource recovery

systems in the State and provide assistance with matching
recovered materials with markets.

(8) Manage a program of grants for programs for recycling and
special waste management, and for programs which provide

for the safe and proper management of solid waste.

(9) Provide for the education of the general public and the

training of solid waste management professionals to reduce

the production of solid waste, to ensure proper processing

and disposal of solid waste, and to encourage recycling and
solid waste reduction.

(10) Develop descriptive literature to inform units of local

government of their solid waste management responsibilities

and opportunities.

(11) Conduct at least one workshop each year in each region

served by a council of governments.

(12) Provide and maintain recycling bins for the collection and
recycling of newspaper, aluminum cans, glass containers,

and recyclable plastic beverage containers at the North
Carolina Zoological Park.

(13) Identify, based on reports required under G.S, I30A-309.14
and any other relevant information, those materials in the

municipal solid waste stream that are marketable in the State

or any portion thereof and that should be recovered from the

waste stream prior to treatment or disposal.

(14) Identify and analyze, with assistance from the Department of

Commerce pursuant to G.S. 130A-309.14, components of

the State's recycling industry and present and potential

markets for recyclable materials in this State, other states,

and foreign countries.

(b) The Department may refuse to issue a permit to an applicant

who by past conduct in this State has repeatedly violated related

statutes, rules, orders, or permit terms or conditions relating to any
solid waste management facility and who is deemed by the Department
to be responsible for the violations. For the purpose of this

subdivision, an applicant includes the owner or operator of the facility,

or, if the owner or operator is a business entity, the parent of the

subsidiary corporation, a partner, a corporate officer or director, or a

stockholder holding more than fifty percent (50%) of the stock of the

corporation

.
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(c) The Department shall prepare by 1 May 1991, and every year

thereafter, of each year a report on the status of solid waste

management efforts in the State. The scope of the report shall be

determined by the resources available to the Department for its

preparation and, to the extent possible, shall include:

(1) A comprehensive analysis, to be updated in each report, of

solid waste generation and disposal in the State projected for

the 20-year period beginning on 1 July 1991.

(2) The total amounts of solid waste generated, recycled, and

disposed of and the methods of solid waste recycling and

disposal used during the calendar year prior to the year in

which the report is published.

(3) An evaluation of the development and implementation of

local solid waste management programs and county and

municipal recycling programs.

(4) An evaluation of the success of each county or group of

counties in meeting the municipal solid waste reduction goal

established in G.S. 130A-309.04.

(5) Recommendations concerning existing and potential

programs for solid waste reduction and recycling that would

be appropriate for units of local government and State

agencies to implement to meet the requirements of this Part.

(6) An evaluation of the markets for recycled materials and the

success of State, local, and private industry efforts to

enhance the markets for such materials.

(7) Recommendations to the Governor and the General

Assembly to improve the management and recycling of solid

waste in the State.

(d) The Department of Environment, Health, and Natural

Resources shall prepare by March 1, 1994, and every other year

thereafter, a report assessing the recycling industry and recyclable

materials markets in the State.
"

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

H.B. 813 CHAPTER 251

AN ACT TO AMEND THE POWERS OF THE NEW HANOVER
COUNTY AIRPORT AUTHORITY. AND RELATING TO THE
DARE COUNTY AIRPORT AUTHORITY.

The General Assembly of North Carolina enacts:
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Section 1. Section 4 of Chapter 404 of the 1989 Session Laws,

as amended by Chapter 748 of the 1989 Session Laws, reads as

rewritten

:

"Sec. 4. Said Airport Authority shall constitute a body, both

corporate and politic, and may:

(1) Purchase, acquire, establish, construct, own, control,

lease, equip, improve, maintain, operate, and regulate the

New Hanover County International Airport for the use of

airplanes, and other aircraft, and all facilities incidental to

the operation of such airport, within the limits of New
Hanover County; and for any of such purposes, to

purchase, acquire, own, hold, lease and/or operate real or

personal property;

(2) Purchase real or personal property;

(3) Sue or be sued in the name of the Airport Authority, make
contracts necessary for the exercise of the powers of the

Airport Authority, and acquire by purchase, lease, or

otherwise, any existing lease, leasehold right or other

interest in any existing airport located in New Hanover
County;

(4) Charge and collect reasonable and adequate fees, royalties,

rents or other charges for the use of the property owned,

leased or otherwise controlled or operated by said Airport

Authority or for services rendered in the operation thereof;

(5) Make all reasonable rules and regulations as it deems
necessary for the proper maintenance, use, operation, and

control of any airport or airport facilities owned, leased, or

otherwise controlled by said Airport Authority; to provide

penalties for the violation of such rules and regulations;

provided said rules and regulations and penalties be not in

conflict with the laws of the State of North Carolina and the

rules and regulations of the Federal Aviation

Administration;

(6) Sell, lease, or otherwise dispose of, any property, real or

personal, belonging to the Airport Authority, but no sale of

real property shall be made without the approval of the

Board of County Commissioners of New Hanover County
and the Federal Aviation Administration;

(7) Purchase such insurance as said Airport Authority shall

deem necessary;

(8) Deposit or invest and reinvest any of its funds as provided

by the Local Government Finance Act, as it may be

amended from time to time, for the deposit or investment of

unit funds;
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(9) Operate, own, lease, control, regulate, or grant to others

the right to operate on any airport premises, restaurants,

snack bars, and vending machines, food and beverage

dispensing outlets, rental car services, catering services,

novelty shops, insurance sales, advertising media,

merchandising outlets, motels, hotels, barber shops,

automobile parking and storage facilities, automobile

service stations, garage service facilities, motion pictures,

personal service establishments and all other types of

facilities as may be directly or indirectly related to the

maintenance and furnishing to the general public of a

complete air terminal installation;

(10) Possess the same exemptions in respect to payment of taxes

and license fees and be eligible for sales and use tax

refunds to the same extent as provided for municipal

corporations by the laws of the State of North Carolina;

(11) Issue revenue bonds pursuant to Article 5 of Chapter 159

of the General Statutes of North Carolina;

(12) Have all the same power and authority granted to cities and

counties pursuant to General Statutes Chapter 63,

AERONAUTICS;
(13) Have a corporate seal which may be altered at avUI-, will;

and

(14) Engage, on an airport, in commercial, industrial and

manufacturing projects which relate to, develop, or further

airborne commerce and cargo and passenger traffic, and,

in connection with any project, improve real estate on an

airport and lease that improved real estate to public or

private commercial and industrial enterprises, or contract

with others to do so.
"

Sec. 2. Section 2 of Chapter 503 of the 1971 Session Laws, as

amended by Chapter 161 of the 1977 Session Laws, reads as

rewritten:

"Sec. 2. The Airport Authority shall consist of nine members who
shall be appointed to staggered terms of four years by the Dare County

Board of Commissioners. Any member may be removed without

cause by the affirmative vote of five members of the Board of

Commissioners after written notice to the member that the member's
removal will be considered by the Board of Commissioners. The
written notice shall be provided to the member at least 15 days before

the Board of Commissioners may remove the member. All of the

members shall be residents of the County of Dare. Each of the

members and their successors so appointed shall take and subscribe to

an oath of office before the Clerk of the Superior Court of Dare
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County and file same with the County Commissioners of Dare County.

Upon the occurrence of any vacancy on said Authority, said vacancy

shall be filled within sixty (60) days after notice therof at a regular

meeting of the Board of County Commissioners."

Sec. 3. Section 12 of Chapter 503 of the 1971 Session Laws
reads as rewritten:

"Section 12. The said Airport Authority is hereby authorized to

employ such agents, engineers, and attorneys and other persons whose
services may be deemed by the Airport Authority to be necessary or

useful in carrying out the provisions of this act. Members of the Dare
Airport Authorit}^ shall not be personally liable in any manner, for

their acts as members of the Airport Authority, except for misfeasance

or malfeasance.
"

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

H.B. 946 CHAPTER 252

AN ACT TO ALLOW CERTAIN NONPROFIT BUSINESSES
THAT PROVIDE SUPPORTED EMPLOYMENT FOR THE
DISABLED TO COME WITHIN THE PURVIEW OF THE
STATE POLICY THAT PROMOTES THE USE OF MINORITY,
PHYSICALLY HANDICAPPED, AND WOMEN CONTRACTORS
FOR STATE CONTRACTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143-48(b) reads as rewritten:

"(b) Every governmental entity required by statute to use the

services of the Department of Administration in the purchase of goods

and services and every private, nonprofit corporation other than an

institution of higher education or a hospital that receives an

appropriation of five hundred thousand dollars ($500,000) or more
during a fiscal year from the General Assembly shall report to the

department of Administration annually on what percentage of its

contract purchases of goods and services, through term contracts and

open market contracts, were from minority-owned businesses, what

percentage from female-owned businesses, -and what percentage from

disabled-owned businesses, businesses and what percentage from

disabled business enterprises. The same governmental entities shall

include in their reports what percentages of the contract bids for such

purchases were from such businesses. The Department of

Administration shall provide instructions to the reporting entities

concerning the manner of reporting and the definitions of the
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businesses referred to in this act, provided that, for the purposes of

this act:

(1) Except as provided in subdivision (la) of this section, a A
business in one of the categories above means one:

a. In which at least fifty-one percent (51%) of the

business, or of the stock in the case of a corporation, is

owned by one or more persons in the category; and

b. Of which the management and daily business operations

are controlled by one or more persons in the category

who own it, and \L

(la) A 'disabled business enterprise' means a nonprofit entity

whose main purpose is to provide ongoing habilitation,

rehabilitation. independent living, and competitive

employment for persons who are handicapped through

supported employment sites or business operated to provide

training and employment and competitive wages.

(2) A female or a disabled person is not a minority, unless the

female or disabled person is also a member of one of the

minority groups described in G.S. 143-128(2)a through 4,

aftd d^

(3) A disabled person means a 'handicapped person' as defined

in G.S. 168xA.-3(4). 168A-3.

The Department of Administration shall collect and compile the data

described in this section and report it annually to the General

Assembly.

In seeking contracts with the State, a disabled business enterprise

must provide assurances to the Secretary of Administration that the

payments that would be received from the State under these contracts

are directed to the training and employment of and payment of

competitive wages to handicapped employees.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

H.B. 1216 CHAPTER 253

AN ACT TO AUTHORIZE THE DIRECTOR OF THE BUDGET
TO CONTINUE EXPENDITURES FOR THE OPERATION OF
GOVERNMENT AT THE LEVEL IN EFFECT ON JUNE 30,

1993.
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The General Assembly of North Carolina enacts:

BUDGET CONTINUATION
Section 1. The Director of the Budget may continue to allocate

funds for expenditure for current operations by State departments,

institutions, and agencies at the level not to exceed the level at v^hich

those operations were authorized by the General Assembly as of June

30, 1993. The Director of the Budget shall not allocate funds for any

of the purposes set out in the base budget reductions contained in

Senate Bill 27, 4th edition, and Senate Bill 27, 5th edition, that are

not in controversy.

To the extent necessary to implement this authorization, there is

appropriated from the appropriate State funds and cash balances,

federal receipts, and departmental receipts for the 1993-94 fiscal year,

funds necessary to carry out this section.

This appropriation and this authorization to allocate and spend

funds shall remain in effect until ratification of the Current Operations

Appropriations Act of 1993, at which time that act shall become
effective and shall govern appropriations and expenditures. Upon
ratification of the Current Operations Appropriations Act of 1993, the

Director of the Budget shall adjust allocations to give effect to that act

from July 1, 1993.

Except as otherwise provided by this act, the limitations and

directions for the 1992-93 fiscal year in Chapters 689, 742, 760, 761,

812, 900, and 1044 of the 1991 Session Laws that applied to

appropriations to particular agencies or for particular purposes apply

to the funds appropriated and authorized for expenditure under this

section.

HOUSING PROGRAM CONTINUATION PENDING
TRANSFER

Sec. 1.1. Notwithstanding the second sentence of the first

paragraph of Section 1 of this act, the Department of Commerce may
continue to expend funds for the housing programs proposed to be

transferred to the Housing Finance Agency by both the 4th and 5th

editions of Senate Bill 27.

EMPLOYEE SALARIES
Sec. 2. The salary schedules and specific salaries established

for fiscal year 1992-93 by or under Sections 33, 34, 38, 39, 40, 42,

43, 44, 45, 46, 47, 48, and 72 of Chapter 900 of the 1991 Session

Laws, for offices and positions shall remain in effect until the effective

date of the Current Operations Appropriations Act of 1993.

Teachers and other employees shall not move up on these salary

schedules or receive automatic, annual, performance, merit, or other

increments until authorized by the General Assembly.
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SALARY-RELATED CONTRIBUTIONS/EMPLOYERS
Sec. 3. The State's employer contribution rates budgeted for

retirement and related benefits for the 1993-94 fiscal year shall remain

the same as they were on June 30, 1993.

BRANCH AGENT TRANSACTION RATE
Sec. 4. The Division of Motor Vehicles of the Department of

Transportation shall compensate a contractor with whom it has a

contract under G.S. 20-63(h) at the rate of ninety-two cents (92C) for

each transaction performed in accordance with the requirements set by

the Division. A transaction is any of the following activities:

(1) Issuance of a registration plate, a registration card, a

registration renewal sticker, or a certificate of title.

(2) Issuance of a handicapped placard or handicapped

identification card.

(3) Acceptance of an application for a personalized registration

plate.

(4) Acceptance of a surrendered registration plate, registration

card, or registration renewal sticker, or acceptance of an

affidavit stating why a person cannot surrender a registration

plate, registration card, or registration renewal sticker.

(5) Cancellation of a title because the vehicle has been junked.

(6) Acceptance of an application for, or issuance of, a refund

for a fee or a tax, other than the highway use tax.

(7) Receipt of the civil penalty imposed by G.S. 20-309 for a

lapse in financial responsibility or receipt of the restoration

fee imposed by that statute.

(8) Acceptance of a notice of failure to maintain financial

responsibility for a motor vehicle.

(9) Collection of the highway use tax.

Performance at the same time of any combination of the items

that are listed within each subdivision or are listed within subdivisions

(1) through (8) of this section is a single transaction. Performance of

the item listed in subdivision (9) of this section in combination with

any other items listed in this section is a separate transaction.

-—CASH FLOW HIGHWAY FUND AND HIGHWAY TRUST
FUND APPROPRIATIONS

Sec. 5. (a) The General Assembly authorizes and certifies

anticipated revenues of the Highway Fund as follows:

For Fiscal Year 1995-96 $969,300,000
For Fiscal Year 1996-97 $979,400,000.

(b) The General Assembly authorizes and certifies anticipated

revenues of the Highway Trust Fund as follows:

For Fiscal Year 1995-96 $578,200,000

, For Fiscal Year 1996-97 $590,200,000.
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SENTENCING COMMISSION EXTENDED
Sec. 5.1. (a) Section 8 of Cliapter 1076 of the 1989 Session

Laws, as amended by Chapters 812 and 816 of the 1991 Session
Laws, reads as rewritten:

"Sec. 8. This act is effective upon ratification, and shall expire

July 8, 1993. August 1, 1993.
"

--—CONTINUED NONBINDING ARBITRATION AND CUSTODY
AND VISITATION MEDIATION

Sec. 6. From funds appropriated to the Judicial Department in

the certified budget for the 1992-93 fiscal year, the Administrative

Office of the Courts may transfer within its budget funds to continue
nonbinding arbitration procedures pursuant to G.S. 7A-37.1 and local

custody mediation and visitation programs pursuant to G.S. 7A-494.
EFFECTIVE DATE
Sec. 7. This act becomes effective July 1, 1993, except that

Section 6 becomes effective June 30, 1993. This act expires August
1, 1993.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

S.B. 789 CHAPTER 254

AN ACT TO REVISE THE BOUNDARIES OF THE TOWN OF
OAKBORO.

The General Assembly of North Carolina enacts:

Section 1. Section 2 of Chapter 51, Private Laws of 1915, as

amended by Chapter 18, Private Laws of 1929, is amended to read:

"Sec. 2. The corporate limits of the town are as follows:

BEGINNING AT A POINT in the centerline of NC 742 marked by a

railroad spike in the present south corporate limits of the Town of

Oakboro; thence, easterly 1113 feet across NC 742 and along the

south property line of Parcels 6510 and 2637 (Map 6503) to the

southeast corner of Parcel 2637; thence, northerly along the east

property line of Parcel 2637, 1204 feet, to a corner with Parcel 2036
(Map 6503.02); thence, northeasterly 310 feet along the property line

to the most easterly corner of Parcel 2036; thence, northwesterly,

2580 feet along the northeast property line of Parcel 2036 to a corner
with Parcel 3130 (Map 6503.02); thence, northeasterly, 380 feet,

along the property line of Parcel 3130 and continuing in the same line

across the Norfolk and Southern Railway and NC 138 to a point in the

north right-of-way line of NC 138.

Thence, southeasterly, 600 feet, along the north right-of-way line of

NC 138 to the southeastern corner of Parcel 8456 (Map 6503);
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thence, northerly, 600 feet to the northeastern corner of Parcel 8456;

thence, westerly, 450 feet, to a corner with Lot 3 of the Whitley

Estate (within Parcel 7947, Map 6503); thence, northerly, 660 feet

along the east lot line of Lot 3 and across Alonzo Road (SR 1974) to

the north right-of-way line of Alonzo Road; thence, southwesterly, 700

feet, along the north right-of-way of Alonzo Road to a corner with Lot

4, Whitley Estate (within Parcel 3643, Map 6503); thence, northerly,

1000 feet, to the northwest corner of Lot 4; thence, westerly along the

north lot line of Lot 5, Whitley Estate, and across St. Martin Road

(First Street), 450 feet, to a point in the north right-of-way of St.

Martin Road at the most southerly corner of Parcel 5215 (Map

6504.04); thence, southwesterly, 280 feet, along the St. Martin Road

right-of-way to the easternmost corner of Parcel 2974 (Map 6503.02);

thence, 300 feet, along the northern property lines of Parcel 2974 to a

corner with Parcel 1826 (Map 6503.02); thence, 200 feet, along the

northeast line of Parcel 1826 and across E. Second Street to the

northern right-of-way of E. Second Street; thence, southwesterly, 150

feet, along the right-of-way of E. Second Street to a corner with the

east right-of-way of Fulton Street (unopened); thence, 400 feet,

northwesterly along the Fulton Street right-of-way to intersection with

the south right-of-way line of E. Third Street; thence, 350 feet,

northeasterly along the south right-of-way of E. Third Street to a

corner; thence, 400 feet, northwesterly across E. Third Street and

along the northeast boundary of Parcels 6466 and 5505 (Map

6504.03) to the northernmost corner of Parcel 5505; thence, 285 feet,

southwesterly, to the southernmost corner of Parcel 3700 (Map

6504.03); thence, 300 feet, along the southwest line of Parcel 3700 to

a point in the south right-of-way line of E. Fifth Street; thence, 230

feet, northeasterly, along the south right-of-way of E. Fifth Street to a

point; thence, northwesterly, 760 feet, across E. Fifth Street and along

the northeast property line of Parcel 9001 to corner with Parcel 8773

(Map 6504.03).

Thence, northerly, 110 feet, along the property line of Parcel 8773 to

a corner with Parcel 5531 (Map 6504.03); thence, 580 feet,

meandering westerly along the southeastern and southwestern property

lines of Parcel 5531 to a corner in the south right-of-way line of E.

Eighth Street; thence, 50 feet, across E. Eighth Street to the north

right-of-way line; thence, 280 feet, southwesterly along the north

right-of-way of E. Eighth Street to the easternmost corner of Parcel

9226 (Map 6504.03); thence, northwesterly, 400 feet, along the

property line of Parcel 5045 (Map 6504.03) to a corner with a new
Parcel F09-4-3H (Map 6504.03); thence, meandering northeasterly

and northwesterly, 300 feet, along the property line of Parcel F09-4-

3H to a point in the south right-of-way line of E. Tenth Street;
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thence, northeasterly, 1530 feet, along the south right-of-way of E.
Tenth Street to intersection with the southernmost corner of Parcel
993 (Map 6504); thence, northwesterly along the East Tenth Street

right-of-way line, 1020 feet, to the most easterly corner of Parcel
0520 (Map 6504.03); thence, meandering northwesterly, 1335 feet,

along the northern property lines of Parcels 0520 and 7624 (Map
6504.03), across Pecan Drive, and along the north property lines of
Parcels 4752 and 1797 (Map 6504.03) to the most northerly corner of
Parcel 1797; thence, southwesterly 1570 feet, along the southeast
property lines of Parcels 9161 and 0356 (Map 6504) to the most
southerly corner of Parcel 0356; thence, northwesterly, 400 feet,

along the southwestern property line of Parcel 0356 to a corner.

Thence, southwesterly, 1700 feet along the southeastern property lines

of Parcels 5053, 4818, and 1734 (Map 6504) across NC 205, and
along the southeastern property lines of Parcel 5001 (Map 5594) to

the southernmost corner of Parcel 5001; thence, 2025 feet,

meandering along the southwestern property lines of Parcel 8907
(Map 5594) and Parcels 3743, 9938, and 3774 (Map 6504) to the

southernmost corner of Parcel 3774; thence, 500 feet, southeasterly
along the eastern property lines of Parcels 3640, 4229,, and 4177
(Map 6504) to the intersection of W. Eleventh Street and Hurley Road
(SR 1112); thence, 760 feet, continuing diagonally across the

intersection of W. Eleventh and Hurley Road and along the eastern
property lines of Parcel 5749 (Map 6503.01) and Parcel 3808 (Map
5593) to the centerline of the Norfolk & Southern Railroad; thence,

1600 feet, southeasterly, along the Railroad to a point; thence, 1470
feet, southwesterly along the northwestern property line of Parcel 7249
(Map 6503.01) to the most westerly corner of Parcel 7249; thence,

easterly, 550 feet, to a point at the northwest corner of Parcel 3991
(Map 6503.01); thence, southerly, 190 feet, to the southwest corner
of Parcel 3991 in the north right-of-way of Hamilton Road; thence,
easterly, 40 feet, along the north right-of-way of Hamilton Road to a
point.

Thence, southerly, 830 feet, across Hamilton Road and along the

western property lines of Parcels 4475 and 4965 (Map 6503) to the

westernmost corner of Parcel 4965; thence, southeasterly, 920 feet,

along the southwest property line of Parcel 4965, the northeast

property line of Parcel 5584 (Map 6503.01), across NC 205, and
along the northeast property line of Parcel 7324 (Map 6503.01) to the

easternmost corner of Parcel 7324; thence, northeasterly, 1940 feet,

along the southeastern and eastern property lines of Parcels 8456,
9597, 1789, and 3057 (Map 6503.01) and the east right-of-way of NC
205 to the south right-of-way of Coble Mill Road (SR 1152); thence,
easterly, 1965 feet, along the Coble Mill Road south right-of-way to
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intersection with the west right-of-way line of Rocky River Road;

thence, southerly 2620 feet, along the west right-of-way of Rocky

River Road to a point approximately 250 feet south of James Road;

thence, easterly 1975 feet, across Rocky River Road in a line with and

following the southern property lines of Parcels 5653, 0712, 4832,

6877, 8961, 9953, 0914, and 1080 (Map 6503), to the west right-of-

way line of NC 742; thence, southeasterly 75 feet to the POINT OF
BEGINNING.
All measurements are approximate, all maps referred to are Stanly

County Tax Maps, and Parcel Numbers are PIN (Parcel Identifier

Numbers) as shown on the Tax Maps."

Sec. 2. This act becomes effective June 30, 1993.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

H.B. 136 CHAPTER 255

AN ACT TO EXTEND FOR AN ADDITIONAL FIVE YEARS THE
REQUIREMENT THAT COUNTIES USE PART OF THE TWO
HALF-CENT LOCAL SALES TAX PROCEEDS ONLY FOR
PUBLIC SCHOOL BUILDINGS AND TO CLARIFY THE
PROCEDURE BY WHICH A LOCAL GOVERNMENT MAY
USE THE TAX PROCEEDS FOR OTHER LAWFUL PURPOSES
IF IT CAN PROVIDE FOR ITS PUBLIC SCHOOL AND WATER
AND SEWAGE CAPITAL NEEDS WITHOUT RESTRICTING
THE TAX PROCEEDS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-487(a) reads as rewritten:

"(a) Except as provided in subsection (c), forty percent (40%) of

the revenue received by a county from additional one-half percent

(1/2%) sales and use taxes levied under this Article during the first

five fiscal years in which the additional taxes are in effect in the

county and thirty percent (30%) of the revenue received by a county

from these taxes in the second five next 10 fiscal years in which the

taxes are in effect in the county may be used by the county only for

public school capital outlay purposes or to retire any indebtedness

incurred by the county for these purposes."

Sec. 2. G.S. 105-502(a) reads as rewritten:

"(a) Sixty percent (60%) of the revenue received by a county under

this Article during the first 44 J_6 fiscal years in which the tax is in

effect may be used by the county only for public school capital outlay

purposes or to retire any indebtedness incurred by the county for these
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purposes during the period beginning five years prior to the date the

taxes took effect.

"

Sec. 3. G.S. 105-487(c) reads as rewritten:

"(c) The Local Government Commission may, upon petition by a

county or municipality, authorize a county or municipality to use part

or all its tax revenue, otherwise required by subsection (a) or (b) to be
used for public schools or water and sewage capital needs, for any
lawful purpose. The petition shall be in the form prescribed by of a

resolution adopted by the City Council or Board of County
Commissioners and transmitted to the Local Government Commission
and Commission. The petition shall demonstrate that the county or
municipality can provide for its public school or water and sewage
capital needs without restricting the use of part or all of the designated
amount of the additional one-half percent (1/2%) sales and use tax

revenue for these purposes.

In making its decision, the Local Government Commission -may
shall consider information contained in the petition concerning not

only the public school or water and sewage capital needs, but also the

other capital needs of the petitioning county or municipality. The
Commission may also consider information from sources other than

the petition. The Commission shall issue a written decision on each
petition stating the findings of the Commission concerning the public

school or water and sewage capital needs of the petitioning county or

municipality and the percentage of revenue otherwise restricted by
subsection (a) or (b) that may be used by the petitioning county or
municipality for any lawful purpose.

Decisions of the Commission allowing counties or municipalities to

use a percentage of their tax revenue that would otherwise be
restricted under subsection (a) or (b) for any lawful purpose are final

and shall continue in effect until the restrictions imposed by those

subsections expire. A county or municipality whose petition is denied,
in whole or in part, by the Commission may subsequendy submit a

new pedtion to the Commission."
Sec. 4. G.S. 105-502(b) reads as rewritten:

"(b) The Local Government Commission may, upon petition by a

county, authorize a county to use part or all of its tax revenue,

otherwise required by subsection (a) to be used for public school
capital outlay purposes, for any lawful purpose. The petition shall be
in the form prescribed by of a resolution adopted by the Board of

County Commissioners and transmitted to the Local Government
Commission and Commission. The petition shall demonstrate that the

county can provide for its public school capital needs without

restricting the use of part or all of the designated amount of the

498



Session Laws - 1993 CHAPTER 255

additional one-half percent (1/2%) sales and use tax revenue for these

purposes. ^ , .

In making its decision, the Local Government Commission -may

shall consider information in the petition concerning not only the

public school capital needs but also the other capita l needs of the

petitioning county. The Commission may consider information from

sources other than the petition. The Commission shall issue a written

decision on each petition stating the findings of the Commission

concerning the public school capital needs of the petitioning county

and the percentage of revenue otherwise restricted by subsection (a)

that may be used by the petitioning county for any lawful purpose.

Decisions of the Commission allowing counties to use a percentage

of their tax revenue that would otherwise be restricted under

subsection (a) for any lawful purpose are final and shall continue in

effect until the restrictions imposed by those subsections expire. A

county whose petition is denied, in whole or in part, by the

Commission may subsequently submit a new petition to the

Commission."
Sec. 5. G.S. 105-504(b) reads as rewritten:

"(b) The Local Government Commission may, upon petition by a

municipality, authorize a municipality to use part or all its tax

revenue, otherwise required by subsection (a) to be used for water and

sewage capital needs, for any lawful purpose. The petition shall be in

the form prescribed by of a resolution adopted by the City Council and

transmitted to the Local Government Commission and Commission.

The petitionlhall demonstrate that the municipality can provide for its

water and sewage capital needs without restricting the use of part or

all of the designated amount of the additional one-half percent (1/2%)

sales and use tax revenue for these purposes.

In making its decision, the Local Government Commission -may

shall consider information in the petition concerning not only the

water and sewage capital needs but also the other capital needs of the

petitioning municipality. The Commission may consider information

from sources other than the petition. The Commission shall issue a

written decision on each petition stating the findings of the

Commission concerning the water and sewage capital needs of the

petitioning municipality and the percentage of revenue otherwise

restricted by subsection (a) that may be used by the petitioning

municipality for any lawful purpose.

Decisions of the Commission allowing municipalities to use a

percentage of their tax revenue that would otherwise be restricted

under subsection (a) for any lawful purpose are final and shall

continue in effect until the restriction imposed by that subsection

expires. A municipality whose petition is denied, in whole or in part,
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by the Commission may subsequently submit a new petition to the

Commission."

Sec. 6. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the

30th day of June, 1993.

S.B. 58 CHAPTER 256

AN ACT TO ESTABLISH A PROCUREMENT POLICY THAT
PROMOTES THE PURCHASE OF MATERIALS AND
SUPPLIES WITH RECYCLED CONTENT BY THE STATE,
THE UNIVERSITY SYSTEM, COMMUNITY COLLEGES, AND
PUBLIC SCHOOLS AND TO ESTABLISH CERTAIN GOALS
FOR THE PURCHASE OF RECYCLED PAPER AND PAPER
PRODUCTS.

The General Assembly of North Carolina enacis: "

Section 1. G.S. 143-49 reads as rewritten:
" § 143-49. Powers and duties of Secretary.

The Secretary of Administration shall have power and authority, and
it shall be his duty, subject to the provisions of this Article:

(1) To canvass sources of supply, including sources of supply of
materials and supplies with recycled content, and to

purchase or to contract for the purchase, lease and
lease-purchase of all supplies, materials, equipment and
other tangible personal property required by the State

government, or any of its departments, institutions or

agencies under competitive bidding or otherwise as

hereinafter provided.

(2) To establish and enforce specifications which shall apply to

all supplies, materials and equipment to be purchased or

leased for the use of the State government or any of its

departments, institutions or agencies.

(3) To purchase or to contract for, by sealed, competitive

bidding or other suitable means, all contractual services and
needs of the State government, or any of its departments,
institutions, or agencies; or to authorize any department,

institution or agency to purchase or contract for such
services.

When the award of any contract for contractual services

exceeding a cost of one hundred thousand dollars ($100,000)
requires negotiation with prospective contractors, the

Secretary shall request and the Attorney General shall assign

a representative of the office of the Attorney General to assist
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in negotiation for the award of the contract. It shall be the

duty of such representative to assist and advise in obtaining

the most favorable contract for the State, to evaluate all

proposals available from prospective contractors for that

purpose, to interpret proposed contract terms and to advise

the Secretary or his representatives of the liabilities of the

State and validity of the contract to be awarded. All contracts

and drafts of such contracts shall be prepared by the office

of the Attorney General and copies thereof shall be retained

by such office for a period of three years following the

termination of such contracts. The term 'contractual

services' as used in this subsection shall mean work

performed by an independent contractor requiring specialized

knowledge, experience, expertise or similar capabilities

wherein the service rendered does not consist primarily of

acquisition by this State of equipment or materials and the

rental of equipment, materials and supplies. The term

'negotiation' as used herein shall not be deemed to refer to

contracts entered into or to be entered into as a result of a

competitive bidding process.

(4) To have general supervision of all storerooms and stores

operated by the State government, or any of its departments,

institutions or agencies and to have supervision of

inventories of all tangible personal property belonging to the

State government, or any of its departments, institutions or

agencies. The duties imposed by this subdivision shall not

relieve any department, institution or agency of the State

government from accountability for equipment, materials,

supplies and tangible personal property under its control.

(5) To make provision for or to contract for all State printing,

including all printing, binding, paper stock and supplies

stock, recycled paper stock, supplies, and supplies with

recycled content, or materials in connection with the same.

(6) To make available to nonprofit corporations operating

charitable hospitals, to local nonprofit community sheltered

workshops or centers that meet standards established by the

Division of Vocational Rehabilitation of the Department of

Human Resources, to private nonprofit agencies licensed or

approved by the Department of Human Resources as child

placing agencies or residential child-care facilities, and to

counties, cities, towns, governmental entities and other

subdivisions of the State and public agencies thereof in the

expenditure of public funds, the services of the Department

of Administration in the purchase of materials, supplies and
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equipment under such rules, regulations and procedures as

the Secretary of Administration may adopt. In adopting rules

and regulations any or all provisions of this Article may be
made applicable to such purchases and contracts made
through the Department of Administration, and in addition

the rules and regulations shall contain a requirement that

payment for all such purchases be made in accordance with

'. the terms of the contract. Prior to adopting rules and
regulations under this subdivision, the Secretary of

Administration may consult with the Advisory Budget
Commission."

Sec. 2. Article 3 of Chapter 143 of the General Statutes is

amended by adding the following sections:
"
§ J 43-58.2. State policy; bid procedures and specifications;

iden tification ofprodiicts

.

(a) It is the policy of this State to encourage and promote the

purchase of products with recycled content. All State departments,

institutions, agencies, community colleges, and local school

administrative units shall, to the extent economically practicable,

purchase and use, or require the purchase and use of, products with

recycled content.

(b) No later than January 1, 1995, the Secretary of Administration

and each State department, institution, agency, community college,

and local school administrative unit authorized to purchase materials

and supplies or to contract for services shall review and revise its bid

procedures and specifications for the purchase or use of materials and
supplies to eliminate any procedures and specifications that explicitly

discriminate against materials and supplies with recycled content,

except where procedures and specifications are necessary to protect the

health, safety, and welfare of the citizens of this State.

(c) The Secretary of Administration and each State department,

institution, agency, community college, and local school administrative

unit shall review and revise its bid procedures and specifications on a

continuing basis to encourage the purchase or use of materials and
supplies with recycled content and to the extent economically

practicable, the use of materials and supplies with recycled content-

ed) The Department of Administration, in cooperation with the

Office of Waste Reduction, Department of Environment, Health, and
Natural Resources, shall identify materials and supplies with recycled

content that meet appropriate standards for use by State departments,

institutions, agencies, community colleges, and local school

administrative units.

(e) A list of materials and supplies with recycled content that are

identified pursuant to subsection (d) of this section and that are
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available for purchase under a statewide term contract shall be

distributed annually to each State agency authorized to purchase

materials and supplies tor use by its departments, institutions,

agencies, community colleges, or local school administrative units.

(f) Beginning October 1, 1994, each State department, institution,

agency community college, and local school administrative unit

authorized to purchase materials and supplies shall report annually to

the Office of Waste Reduction, Department of Environment, Health,

and Natural Resources, the amounts and types of materials and

supplies with recycled content that were purchased during the previous

fiscal year and its progress toward reaching the goals under G.S. 143-

58.3. The Office ot Waste Reduction shall prepare a summary of

these reports and submit the summary annually to the Join t Legislative

Commission on Governmental Operations.

(g) The Department of Administration and the Department ot

Environment, Health, and Natural Resources shall develop guidelines

for minimum content standards for materials and supplies with

recycled content and may recommend appropriate goals in addition to

those goals set forth in G.S. 143-58.3, for types ot niaterials and

supplies with recycled content to be purchased by the State.

(h) The Secretary of Administration may adopt rules to implement

the provisions of this section and G.S. 143-58.3.

"
§ 143-58.3. Purchase of recycled paper and paper products; goals.

In furtherance of the State policy, it is the goal of the State that

each department, institution, agency, community college, and local

school administrative unit purchase paper and paper products with

recycled content according to the following schedule:

(1) At least ten percent (10%) by June 30, 1994;

(2) At least twenty percent (20%) by June 30, 1995;

(3) At least thirty-five percent (35%) by June 30, 1996; and

2) At least fifty percent (50%) by June 30, 1997, and the end

of each subsequent fiscal year,

of the total amount spent for the purchase of paper and paper products

during that fiscal year.
"

Sec. 3. G.S. 136-28.8 reads as rewritten:

"
§ 136-28.8. Use of recyclable recycled materials in construction.

(a) It is the intent of the General Assembly that the Department of

Transportation continue to expand its current use of recovered

recycled materials in its construction programs.

(b) The General Assembly declares it to be in the public interest to

find alternative ways to use certain recyclable recycled materials that

currently are part of the solid waste stream and that contribute to

problems of declining space in landfills. To determine the feasibilit)'

of unng recyclable

—

materials—fof

—

highway—construction,—the

503



CHAPTER 256 Session Laws - 1993

Department shall undertake a literature search to evaluate the potential

for using: To the extent economically practicable, the Department
shall use:

(1) Ground rubber Rubber from tires in road resurfacing or
subbase materials; and pavements, subbase materials, or
other appropriate applications; and

(2) Recycled mixed-plastic materials for guard rail posts, right-

of-way fence posts, and sign supports , supports

so long as these materials meet all appropriate engineering standards.
(c) As a part of its scheduled projects, the Department m»y shall

conduct -swsh additional research as it determines to be warranted,
research, which may include demonstration projects, on the use of
recyclable recycled materials in highway construction.

(d) The Department shall review and revise existing bid procedures
and specifications for the purchase or use of products and materials to

eliminate any procedures and specifications that explicitly discriminate

against products—aftd

—

materials—with

—

recycled—content, recycled
materials in construction, except where the procedures and
specifications are necessary to protect the health, safety, and welfare of
the people of this State.

(e) The Department shall review and revise its bid procedures and
specifications on a continuing basis to encourage the use of products
and materials with recycled content recycled materials in construction
and shall, in developing new procedures and specifications, encourage
the use of products and materials with recycled content, to the extent

economically practicable, require the use of recycled materials.

(0 All agencies shall cooperate with the Department in carrying out
the provisions of this section.

(g) Beginning October 1, 1994, the Department shall report

annually to the Office of Waste Reduction, Department of
Environment, Health, and Natural Resources, the amounts and types

of recycled materials that were specified or used in contracts that were
entered into during the previous fiscal year. The Office of Waste
Reduction shall prepare a summary of this report and submit the

summary annually to the Joint Legislative Commission on
Governmental Operations.

(h) The Department, in consultation with the Department of
Environment, Health, and Natural Resources, shall determine
minimum content standards for recycled materials.

(i) This section is broadly applicable to all procurements by the

Department if the quality of the product is consistent with the

requirements of the bid specifications.

Ci) The Department may adopt rules to implement this section.
"

Sec. 4. G.S. 143-170.1 reads as rewritten:
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"§ 143-170. 1. Statement of cost of public documents; chief administrator

charged with compliance.

(a) Every agency of this State publishing a public document, other

than one published for the principal purpose of sale to the public,

shall cause the following statement to be printed adjacent to the

identification of the agency responsible for the publication:

'(Number of copies) copies of this public document were printed at

a cost of $ or $ per copy.'

For the purposes of this Article the term 'cost' shall include printing

costs in the form of labor and materials, and other identifiable design,

typesetting, and binding costs.

(al) Any public document without a statement of cost shall not be

mailed or distributed at public expense.

(a2) Whenever a public document that is published by an agency of

this State is printed on recycled paper, the document shall contain a

printed statement or symbol indicating that the document was printed

on recycled paper.

(b) The chief administrator of the agency authorizing the printing

is charged with agency compliance with the provisions of this Article."

Sec. 5. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

S.B. 744 CHAPTER 257

AN ACT TO AMEND VARIOUS STATUTES TO DELETE
OBSOLETE REFERENCES TO WARRANTS ISSUED BY THE
STATE AUDITOR, TO MAKE TECHNICAL CORRECTIONS IN
REFERENCES TO THE STATE AUDITOR'S OVERSIGHT,
AND TO REPEAL CHAPTER 112 OF THE GENERAL
STATUTES CONFEDERATE HOMES AND PENSIONS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 43-51 reads as rewritten:
" § 43-51 . Satisfaction by third person or by Treasurer.

If there are defendants other than the State Treasurer, and judgment
is rendered in favor of the plaintiff and against the Treasurer and
some or all of the other defendants, execution shall first be issued

against the other defendants, and if such execution is returned

unsatisfied in whole or in part, and the officer returning the same
shall certify that it cannot be collected from the property and effects of

the other defendants, or if the judgment be against the Treasurer only,

the clerk of the court shall certify the amount due on the execution to

the State Auditor » who shall issue his warrant therefor upon the State
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Treasurer, and the same shall be paid. In all such cases the

Treasurer may employ counsel who shall receive reasonable

compensation for his services from the assurance fund,"

Sec. 2. G.S. 53-134 reads as rewritten:

" § 53-134. Offenses declared misdemeanors; prosecution; employment of
counsel; punishment.

Any offense against the banking laws of the State of North Carolina

which is not elsewhere specifically declared to be a crime, or for

which elsewhere a penalty is not specifically provided, is hereby

declared to be a misdemeanor, and shall be punishable at the

discretion of the court. The Commissioner of Banks is authorized and
directed to prosecute all offenses against the banking laws of the State,

and to that end is expressly authorized to employ counsel to prosecute

in the inferior courts and to aid the district attorney in the superior

courts. The x4uditor of the State shall , upon the certificate of the

Commissioner of Banks, Banks shall accompanied by an itemized

statement of the account, draw his warrant upon the State Treasurer to

compensate the counsel so employed, and the State Treasurer shall

pay the same out of the funds in the treasury and not otherwise

appropriated."

Sec. 3. G.S. 58-88-15 reads as rewritten:

"§ 58-88-15. Accounting; reports; audits.

The Board shall keep a correct account of all monies received and

disbursed by the Board; and shall annually file a report with the

Commissioner of Insurance at such time and in such form prescribed

by the Commissioner of Insurance and the State Auditor. The Board
shall be bonded by the sum of any money total for which it is

responsible. The State Auditor shall annually conduct an audit of the

Fund and the Board's administration of the Fund. The books, records,

and operations of the Board shall be subject to the oversight of the

State Auditor pursuant to Article 5A of Chapter 147 of the General

Statutes.
"

Sec. 4. G.S. 90-171.25 reads as rewritten:

" § 90-171 .25. Custody and use offunds.

The executive director shall deposit in financial institutions

designated by the Board as official depositories all fees payable to the

Board. The funds shall be deposited in the name of the Board and

shall be used to pay all expenses incurred by the Board in carrying

out the purposes of this Article. Such funds shall be annually audited

by the State Auditor. "

Sec. 5. G.S. 90-270.18 reads as rewritten:

" § 90-270. 18. Disposition offees.
All fees derived from the operation of this Article shall be deposited

with the State Treasurer to the credit of a revolving fund for the use of
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the Board in carrying out its functions. The financial records of the

Board shall be subjected to an annual audit,—

s

upervised by the State

Auditor, and paid for out of the fund s of the Board ."

Sec. 6. G.S. 90C-7 reads as rewritten:

"§90C-7. Executive Director.

The Executive Director shall deposit all fees payable to the Board in

financial institutions designated by the Board as official depositories.

The funds shall be deposited in the name of the Board and shall be

used to pay all expenses incurred by the Board in carrying out the

purposes of this Chapter. The Board shall be audited annually by the

State Auditor.
"

Sec. 7. G. S. 105-164.41 reads as rewritten:

"§ 105-164.41 . Excess payments; refunds.

If upon examination of any return made under this Article, it

appears that an amount of tax has been paid in excess of that properly

due, then the amount in excess shall be credited against any tax or

installment thereof then due from the taxpayer, under any other

subsequent return, or shall be refunded to the taxpayer by certificate

of overpayment issued by the Secretary to the State Auditor, and the

Auditor shall issue his warrant on the Treasurer, which warrant shall

be payable out of any funds appropriated for that purpose."

Sec. 8. G.S. 111-18 reads as rewritten:

" § 111-18. Payment of awards.

After an award to a blind person has been made by the board of

county commissioners, and approved by the Department of Human
Resources the Department of Human Resources shall thereafter pay to

such person to whom such award is made the amount of said award in

monthly payments, or in such manner and under such terms as the

Department of Human Resources shall determine. Such payment

shall be made by warrant of the State Auditor, drawn upon such funds

in the hands of the State Treasurer, at the instance and request and

upon a proper voucher signed by the Secretary of Human Resources,

and shall not be subject to the provisions of the Executive Budget Act

as to approval of said expenditure.

It is intended that awards paid to recipients under this Article be for

the purpose of assisting in defraying the recipient's day-to-day living

expenses. To better achieve this purpose it is hereby provided that no

moneys belonging to a recipient of aid to the blind under this Article

identifiable as moneys paid pursuant to an aid to the blind award shall

be subject to levy under execution, attachment or garnishment."

Sec. 9. G.S. 111-27.1 reads as rewritten:

"§ 111-27.1. Department of Human Resources authorized to conduct

certain business operations.
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For the purpose of assisting blind persons to become self-supporting

the Department of Human Resources is hereby authorized to carry on
activities to promote the rehabilitation and employment of the blind,

including the operation of various business enterprises suitable for the

blind to be employed in or to operate. The Executive Budget Act shall

apply to the operation of such enterprises as to all appropriations made
by the State to aid in the organization and the establishment of such

businesses. Purchases and sales of merchandise or equipment, the

payment of rents and wages to blind persons operating such

businesses, and other expenses thereof, from funds derived from local

subscriptions and from the day-by-day operations shall not be subject

to the provisions of law regulating purchases and contracts, or to the

deposit and disbursement thereof applicable to State funds but shall be

supervised by the Department of Human Resources. All of the

business operations under this law, however, shall be subject to

regular audits by the oversight of the State Auditor pursuant to Article

5A of Chapter 147 of the General Statutes .

After September 30, 1983, Randolph-Sheppard vendors will no
longer be State employees. Blind licensees operating vending facilities

under contract with the North Carolina Department of Human
Resources, Division of Services for the Blind, are independent

contractors."

Sec. 10. Chapter 112 of the General Statutes, being G.S. 112-5

through G.S. 112-37, is repealed.

Sec. 11. G.S. 115C-133 reads as rewritten:

" § / 15C-133. When clothing, etc. , for pupils paid for by county.

Where it shall appear to the satisfaction of the director of social

services and the chairman of the board of county commissioners of

any county in this State that the parents of any blind child residing in

such county are then unable to provide such child with clothing or

traveling expenses or both to and from the Governor Morehead
School, or where such child has no living parent, or any estate of his

own, or any person, or persons, upon which he is legally dependent

who are able to provide expenses for such transportation and clothing,

then upon the demand of the institution which such child attends or

has been accepted for attendance, said demand being made through

the State Auditor, the board of county commissioners of the county in

which such child resides shall issue or cause to be is sued its warrant

payable to the State Auditor » same to be credited pay to the proper

institution t for the payment of institution an amount sufficient to clothe

and pay traveling expenses of said child."

Sec. 12. G.S. 127A-106 reads as rewritten:

"^127A-I06. Paid by the State.
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When the militia or any portion thereof shall be ordered by the

Governor into State service, the pay, subsistence, transportation and

other necessary expenses incident thereto shall be paid by the State

Treasurer, upon the approval of the Governor and ^varrant of the

auditor ."

Sec. 13. G.S. 135-8(f) reads as rewritten:

"(f) Collection of Contributions.

(1) The collection of members' contributions shall be as

follows:

a. Each employer shall cause to be deducted on each and

every payroll of a member for each and every payroll

subsequent to the date of establishment of the Retirement

System the contributions payable by such member as

provided in this Chapter, and the employer shall draw

his warrant for the amount so deducted, payable to the

Teachers' and State Employees' Retirement System of

North Carolina, and shall transmit the same, together

with schedule of the contributions, on such forms as

prescribed.

(2) The collection of employers' contributions shall be made as

follows:

a. Upon the basis of each actuarial valuation provided

herein there shall be prepared biennially and certified to

the Department of Administration a statement of the total

amount necessary for the ensuing biennium to the

pension accumulation and expense funds, as provided

under subsections (d) and (f) of this section, and these

funds shall be handled and disbursed in accordance with

Chapter 100, Public Laws of 1929, and amendments

thereto (G.S. 143-1 e} seq.), known as the Executive

Budget Act.

b. Until the first valuation has been made and the rates

computed as provided in subsection (d) of this section,

the amount payable by employers on account of the

normal and accrued liability contributions shall be five

and fifty-one one-hundredths percent (5.51%) of the

payroll of all teachers and three and sixteen

one-hundredths percent (3.16%) for other State

employees.

^ The auditor s hall issue his warrant to the State Treasurer

directing the State Treasurer to pay this sum to the

Board of Trustees, from the appropriations for the

Teachers' and St?<te Employees' Retirement System ,
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d. Each board of education in each county and each board

of education in each city in which teachers or other

employees of the schools receive compensation for

services in the public schools from sources other than

the appropriation of the State of North Carolina shall pay
the Board of Trustees of the State Retirement System
such rate of their respective salaries as are paid those of

other employees.

e. Each employer shall transmit monthly to the State

Retirement System on account of each employee, who is

., a member of this System, an amount sufficient to cover

the normal contribution and the accrued liability

contribution of each member employed by such employer
for the preceding month.

(3) In the event the employee or employer contributions

required under this section are not received by the date set

by the Board of Trustees, the Board shall assess the

employer with a penalty of 1% per month with a minimum
penalty of twenty-five dollars ($25.00). If within 90 days

after request therefor by the Board any employer shall not

have provided the System with the records and other

information required hereunder or if the full accrued amount
of the contributions provided for under this section due from
members employed by an employer or from an employer
other than the State shall not have been received by the

System from the chief fiscal officer of such employer within

30 days after the last due date as herein provided, then,

notwithstanding anything herein or in the provisions of any
other law to the contrary, upon notification by the Board to

the State Treasurer as to the default of such employer as

herein provided, any distributions which might otherwise be
made to such employer from any funds of the State shall be

withheld from such employer until notice from the Board to

the State Treasurer that such employer is no longer in

defauh.

"

Sec. 14. G.S. 143-247.2 reads as rewritten:

"§ 143-247.2. Contributions for nongame wildlife.

The Wildlife Resources Commission is hereby authorized to issue

and sell appropriate emblems by which to identify recipients thereof as

contributors to a special wildlife conservation fund which shall be held

and accounted for as a separate part of the Wildlife Resources Fund
and which shall be made available to the Wildlife Resources
Commission for conservation, protection, enhancement, preservation

and perpetuation of nongame wildlife species and those species which
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may be endangered or threatened with extinction. The special wildlife

conservation fund will be audited by the State Auditor, is subject to

the oversight of the State Auditor pursuant to Article 5A of Chapter

147 of the General Statutes. Emblems of different size, shape, type or

design may be used to recognize contributions in different amounts,

but no such emblem shall be issued for a contribution amounting in

value to less than five dollars ($5.00)."

Sec. 15. G.S. 143-250. 1(f) reads as rewritten:

"(f) Expenditure of the income derived from the Wildlife

Endowment Fund shall be made through the State budget accounts of

the Wildlife Resources Commission in accordance with the provisions

of the Executive Budget Act. The Wildlife Endowment Fund is

subject to the oversight of the State Auditor pursuant to G.S. 1 47-58.

Article 5A of Chapter 147 of the General Statutes.
"

Sec. 16. G.S. 143B-289.8(f) reads as rewritten:

"(0 Expenditure of the income derived from the Marine Fisheries

Endowment Fund shall be made through the State budget accounts of

the Marine Fisheries Commission in accordance with the provisions of

the Executive Budget Act. The Marine Fisheries Endowment Fund is

subject to the oversight of the State Auditor pursuant to G.S. 1 47 -58.

Article 5A of Chapter 147 of the General Statutes.
"

Sec. 17. G.S. 143B-289.9(b) reads as rewritten:

"(b) The Marine Fisheries Commission is hereby authorized to

issue and sell appropriate emblems by which to identify recipients

thereof as contributors to a special marine and estuarine resources

conservation fund which shall be made available to the Marine

Fisheries Commission for conservation, protection, enhancement,

preservation and perpetuation of marine and estuarine species which

may be endangered or threatened with extinction and for education

about these issues. The special conservation fund will be audited by

the State Auditor, is subject to oversight of the State Auditor pursuant

to Article 5A of Chapter 147 of the General Statutes. Emblems of

different size, shape, type or design may be used to recognize

contributions in different amounts, but no such emblem shall be

issued for a contribution amounting in value to less than five dollars

($5.00)."

Sec. 18. G.S. 148-29 reads as rewritten:

" § / 48-29. Transportation of convicts to prison; sheriff's expense

affidavit; State not liable for maintenance expenses witil convict received.

The sheriff having in charge any prisoner to be taken to the Central

Prison at Raleigh shall send him to the Central Prison within five days

after the adjournment of the court at which he was sentenced, if no

appeal has been taken. The sheriff shall file with the board of

commissioners of his county a copy of his affidavit as to necessary
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guard, together with a copy of his itemized account of expenses, both
certified to by the Auditor him as true copies of those on file in his

office. The State is not liable for the expenses of maintaining convicts

until they have been received by the State Department of Correction
authorities, nor shall any moneys be paid out of the treasury for

support of convicts prior to such reception."

Sec. 19. G.S. 7A-343.1 reads as rewritten:
" § 7A-343.I

. Distribution of copies of the appellate division reports.

The Administrative Officer of the Courts shall, at the State's

expense distribute such number of copies of the appellate division

reports to federal, State departments and agencies, and to educational

institutions of instruction, as follows:

Governor, Office of the

Lieutenant Governor, Office of the

Secretary of State, Department of the

State Auditor, Department of the

Treasurer, Department of the State

Superintendent of Public Instruction

Office of the Attorney General
""

11

State Bureau of Investigation

Agriculture, Department of ,

Labor, Department of

Insurance, Department of

Budget Bureau, Department of Administration

Property Control, Department of Administration

State Planning, Department of Administration

Board of Environment, Health, and Natural Resources
Revenue, Department of

Board of Human Resources

Commission for the Blind

Board of Transportation

Motor Vehicles, Division of

Utilities Commission 8

Industrial Commission 1

1

Office of Administrative Hearings 2

Community Colleges, Department of . 38
Employment Security Commission
Commission of Correction

Parole Commission
Archives and History, Division of '

Crime Control and Public Safety, Department of 2
Department of Cultural Resources 3

Legislative Building Library 2

Justices of the Supreme Court lea.
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Judges of the Court of Appeals
J

^^•

Judges of the Superior Court
J

^^•

Clerks of the Superior Court
j

^^•

District Attorneys
J

^^•

Emergency and Special Judges of the Superior Court 1 ea.

Supreme Court Library AS MANY AS REQUESTED

Appellate Division Reporter 1

University of North Carolina, Chapel Hill 71

University of North Carolina, Charlotte

University of North Carolina, Greensboro

University of North Carolina, Asheville

North Carolina State University, Raleigh

Appalachian State Universit>'

East Carolina University

Fayetteville State University

North Carolina Central University •

Western Carolina University

Duke University

Davidson College

Wake Forest University

Lenoir Rliyne College

Elon College

Campbell College

Federal, Out-of-State and Foreign

Secretary of State

Secretary of Defense

Secretary of Health, Education and Welfare

Secretary of Housing and Urban Development

Secretary of Transportation

Attorney General

Department of Justice

Internal Revenue Service

Veterans' Administration

Library of Congress

Federal Judges resident in North Carolina

Marshal of the United States Supreme Court

Federal District Attorneys resident in North Carolina

Federal Clerks of Court resident in North Carolina

Supreme Court Library exchange list

Each justice of the Supreme Court and judge of the Court of

Appeals shall receive for his private use, one complete and up-to-date

set of the appellate division reports. The copies of reports furnished

each justice or judge as set out in the table above may be retained by
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him personally to enable him to keep up-to-date his personal set of

reports."

Sec. 20. G.S. 159-34(c) reads as rewritten:

"(c) Notwithstanding any other provision of law, except for Article

5 of Chapter 1 47 [Article 5A of Chapter 1 47] Article 5A of Chapter
147 of the General Statutes pertaining to the State Auditor, all State

departments and agencies shall rely upon the single audit accepted by
the secretary as the basis for compliance with applicable federal and
State regulations. All State departments and agencies which provide

funds to local governments and public authorities shall provide the

Commission with documents approved by the State Auditor in a

prescribed format describing standards of compliance and suggested

audit procedures sufficient to give adequate direction to independent

auditors retained by local governments and public authorities to

conduct a single audit as required by this section. The secretary shall

be responsible for the annual distribution of all such standards of

compliance and suggested audit procedures proposed by State

departments and agencies and any amendments thereto. Further, the

Commission with the cooperation of all affected State departments and
agencies shall be responsible for the following:

(1) Procedures for the timely distribution of compliance
standards developed by State departments and agencies,

reviewed and approved by the State Auditor to auditors

retained by local governments and public authorities.

(2) Procedures for the distribution of single audits for local

governments and public authorities such that they are

available to all State departments and agencies which provide

funds to local units.

(3) The acceptance of single audits on behalf of all State

departments and agencies; provided that, the secretary may
subsequently revoke such acceptance for cause, whereupon
affected State departments and agencies shall no longer rely

upon such audit as the basis for compliance with applicable

federal and State regulations."

Sec. 21. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

S.B. 748 CHAPTER 258

AN ACT TO AMEND THE LAND RECORDS MANAGEMENT
PROGRAM TO PROVIDE THAT THE SECRETARY OF STATE
APPOINT THE MEMBERS OF THE ADVISORY COMMITTEE
AND TO INCLUDE A MEMBER OF THE NORTH CAROLINA
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PROPERTY MAPPERS' ASSOCIATION ON THE ADVISORY
COMMITTEE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 147-54. 3(f) reads as rewritten:

"(f) An advisory committee on land records is created to assist the

Secretary in administering the land records management program.

The Governor Secretary of State shall appoint 12 members to the

committee; one member shall be appointed from each of the

organizations listed below from persons nominated by the

organization:

(1) The North Carolina Association of Assessing Officers;

(2) The North Carolina Section of the American Society of

Photogrammetry;

(3) The North Carolina Chapter of the American Institute of

Planners;

(4) The North Carolina Section of the American Society of Civil

Engineers;

(5) The North Carolina Property Mappers' Association; Tax
Collectors' x^ssociation;

(6) The North Carolina Association of Registers of Deeds;

(7) The North Carolina Bar Association;

(8) The North Carolina Society of Land Surveyors; and

(9) The North Carolina Association of County Commissioners.

In addition, three members from the public at large shall be

appointed. The members of the committee shall be appointed for

four-year terms, except that the initial terms for members listed in

positions (1) through (4) above and for two of the members-at-large

shall be two years; thereafter all appointments shall be for four years.

The Governor Secretary of State shall appoint the chairman, and the

committee shall meet at the call of the chairman. The Governor
Secretary of State in making the appointments shall try to achieve

geographical and population balance on the advisory committee; one
third of the appointments shall be persons from the most populous

counties in the State containing approximately one third of the State's

population, one third from the least populous counties containing

approximately one third of the State's population, and one third shall

be from the remaining moderately populous counties containing

approximately one third of the State's population. Each organization

shall nominate one nominee each from the more populous, moderately

populous, and less populous counties of the State. The members of

the committee shall receive per diem and subsistence and travel

allowances as provided in G.S. 138-5."
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Sec. 2. This act is effective upon ratification, and shall apply to

appointments made on or after that date.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

S.B. 793 CHAPTER 259

AN ACT TO MAKE IT A MISDEMEANOR FOR A PERSON
UNDER EIGHTEEN YEARS OF AGE TO POSSESS OR CARRY
A HANDGUN AND TO MAKE IT A MISDEMEANOR TO SELL
OR TRANSFER ANY HANDGUN TO A PERSON WHO IS

UNDER EIGHTEEN YEARS OF AGE.

The General Assembly of North Carolina enacts:

Section 1. Article 35 of Chapter 14 of the General Statutes is

amended by adding a new section to read:
"
§ 14-269.7. Prohibitions on handguns for minors.

(a) Any minor who possesses or carries a handgun is guilty of a

misdemeanor punishable by imprisonment for up to six months, a fine

of up to five hundred dollars ($500.00), or both.

(b) This section does not apply:

(1) To officers and enlisted personnel of the armed forces of the

United States when in discharge of their official duties or

acting under orders requiring them to carry handguns.

(2) To a minor who possesses a handgun for educational or

recreational purposes while the minor is supervised by an
adult who is present.

(3) To an emancipated minor who possesses such handgun
inside his or her residence.

(4) To a minor who possesses a handgun while hunting or

trapping outside the limits of an incorporated municipality if

he has on his person written permission from a parent,

guardian, or other person standing in loco parentis.

(c) The following definitions apply in this section:

(1) Handgun. — Any dangerous firearm including a pistol or

revolver designed to be fired by the use of a single hand.

(2) Minor. -- Any person under the age of 18 years of age.
"

Sec. 2. G.S. 14-269.1 reads as rewritten:
" § 14-269.}

. Confiscation and disposition of deadly weapons.

Upon conviction of any person for violation of G.S. 1 4-269 14-269,

G.S. 14-269.7, or any other offense involving the use of a deadly

weapon of a type referred to in G.S. 14-269, the deadly weapon with

reference to which the defendant shall have been convicted shall be
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ordered confiscated and disposed of by the presiding judge at the trial

in one of the following ways in the discretion of the presiding judge^

(1) By ordering the weapon returned to its rightful owner, but

only when such owner is a person other than the defendant

and has filed a petition for the recovery of such weapon with

• the presiding judge at the time of the defendant's conviction,

and upon a finding by the presiding judge that petitioner is

entitled to possession of same and that he was unlawfully

deprived of the same without his consent.

(2) By ordering the weapon turned over to a law-enforcement

agency in the county of trial for the official use of such

agency but only upon the written request by the head or

chief of such agency. The clerk of the superior court of

such county shall maintain a record of such weapons and the

law-enforcement agency receiving them.
.„ r .

(3) By ordering the weapon turned over to the sheritt ot the

county in which the trial is held to be sold as herein

provided. Under the direction of the sheriff, the weapon

shall be sold at public auction after one advertisement in a

newspaper having general circulation in the county which

advertisement shall be at least seven days prior to sale. The

proceeds of such sale shall go to the general fund of the

county in which such weapons are sold. The sheriff shall

maintain a record and inventory of all such weapons

received and sold by him. Sales of such weapons by the

sheriff shall be held at least once each year.

(4) By ordering such weapon turned over to the sheriff of the

county in which the trial is held or his duly authorized agent

to be destroyed. The sheriff shall maintain a record of the

destruction thereof.

(5) By ordering such weapon turned over to the North Carolina

State Bureau of Investigation's Crime Laboratory Weapons

Reference Library for official use by that agency. The State

Bureau of Investigation shall maintain a record and

inventory of all such weapons received.

(6) By ordering such weapons turned over to the North Carolina

Justice Academy for official use by that agency. The North

Carolina Justice Academy shall maintain a record and

inventory of all such weapons received."

Sec. 3. G.S. 14-315 reads as rewritten:

"
§ 14-315. Selling or giving weapons to minors.

(a) Offense. - If any person shall knowingly sell, offer for sale,

give or in any way dispose of to a minor any handgun as defined in

G.S. 14-269.7, pistol, pistol or pistol cartridge, brass knucks, bowie
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knife, diric, siiurikin, loaded leaded cane or slingshot slungshot , he

shall be guilty of a misdemeanor, misdemeanor and shall forfeit the

proceeds of any sale made in violation of this section.

(b) Defense. — It shall be a defense to a violation of subsection (a)

of this section if the person:

(1) Shows that the minor produced a drivers license, a special

identification card issued under G.S. 20-37.7, a military

identification card, or a passport, showing his age to be at

least the required age for purchase and bearing a physical

description of the person named on the card reasonably

describing the minor; or

(2) Produces evidence of other facts that reasonably indicated at

the time of sale that the minor was at least the required

age.
"

Sec. 4. This act becomes effective September 1, 1993, and

applies to offenses committed on or after that date.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

H.B. 494 CHAPTER 260

AN ACT TO STREAMLINE THE ADMINISTRATION OF THE
PROSPECTIVE TEACHER SCHOLARSHIP LOAN FUND AND
TO PERMIT TEACHER ASSISTANTS TO QUALIFY FOR
LOANS FROM THE FUND.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-468 reads as rewritten:

" § / I5C-468. Establishment offund.

(a) There is hereby established a revolving fund which shall be

known as the 'Scholarship Loan Fund for Prospective Teachers'.

(b) Criteria for awarding scholarship loans from the fund shall

include measures of academic performance including grade point

averages, scores on standardized tests, class rank, and

recommendations of guidance counselors and principals. To the

extent practical, an equal number of scholarships shall be awarded in

each of the State's Congressional Districts.

(c) The Superintendent of Public Instruction may earmark up to

twenty percent (20%) of the funds available for scholarship loans each

year for awards to applicants who have been employed for at least one

year as teacher assistants and who are currently employed as teacher

assistants. Preference for these scholarship loans from funds

earmarked for teacher assistants shall be given to applicants who
already hold a baccalaureate degree or who have already been formally
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admitted to an approved teacher education program in North

Carolina.
"

Sec. 2. G.S. 115C-471 reads as rewritten:

"§ 115C-471. Fund administered by State Superintendent of Public

Instruction; rules and regulations.

The Scholarship Loan Fund for Prospective Teachers shall be

administered by the State Superintendent of Public Instruction, under

the following rules and regulations, and under such further rules and

regulations as the State Board of Education shall in its discretion

promulgate : rules adopted by the State Board of Education and subject

to the following directions and limitations:

(1) Any resident of North Carolina who is interested in

preparing to teach in the public schools of the State shall be

eligible to may apply in writing to the State Superintendent

of Public Instruction for a regular scholarship loan in the

amount of not more than two thousand dollars ($2,000) per

academic school year. An applicant who has been employed

for at least one year as a teacher assistant and who is

currently employed as a teacher assistant may apply for a

scholarship loan from funds earmarked for teacher assistants

in the amount of not more than one thousand two hundred

dollars ($1,200) per academic school year.

(2) All scholarship loans shall be evidenced by notes made
payable to the State Board of Education which shall that bear

interest at the rate of six percent (6%) per annum from and

after September 1 following fulfillment by a prospective

teacher of the requirements for a certificate based upon the

entry level degree; or in the case of persons already teaching

in the public schools who obtain scholarship loans such

loans, the notes shall bear interest at the prescribed rate

from and after September 1 of the school year beginning

immediately after the use of such the scholarship loans; or

in the event any such scholarship shall be js terminated

under the provisions of subdivision (3) of this section then

such section, the notes shall bear interest from the date of

such termination. A minor recipient who signs such a note

or notes shall also obtain the endorsement thereon by a

parent, if there be a living parent, unless -sweh the

endorsement is waived by the Superintendent of Public

Instruction. Such The minor recipient shall be obligated

upon such the note or notes as fully as if he or she the

recipient were of age and shall not be permitted to plead

such minority as a defense in order to avoid the obligations

undertaken upon such note or the notes.
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(3) Each recipient of a scholarship loan under the provisions of

this program shall be eligible for scholarship loans each year

until 4i€ the recipient has qualified for a certificate based
upon the entry level degree, but -be the recipient shall not be
so eligible for more than the minimum number of years

normally required by the college or university for qualifying

for -said the certificate. The permanent withdrawal of any
recipient from college or failure of ^uGh the recipient to do
college work in a manner acceptable to the State

Superintendent of Public Instruction -wiil shall immediately

forfeit ^uGh the recipient's right to retain ^ueh the

scholarship and subject -suoh the scholarship to termination

by the State Superintendent of Public Instruction in his the

Superintendent's discretion. All terminated scholarships

shall be regarded as vacant and subject to being awarded to

other eligible persons.

(4) Except under emergency conditions applicable to the State

Superintendent of Public Instruction, recipients of

scholarship loans shall enter the public school system of

North Carolina at the beginning of the next school term after

qualifying for a certificate based upon the entry level degree
OF or, in case of persons already teaching in the public

schools schools, at the beginning of the next school term
after the use of -suGh the loan. All teaching service for

which the recipient of any scholarship loan is obligated shall

be rendered within seven years after the completion of the

use of each such scholarship loan, by August 31 of the

seventh school year following graduation.

(5) For each full school year taught in a North Carolina public

school, the recipient of a scholarship loan shall receive

credit upon the amount due by reason of such the loan equal

to all interest accrued upon the loan to that time plus a credit

of t\vo thousand dollars ($2,000) upon the principal amount
of such obligation or such lesser amount as may remain due
upon said principal; the loan amount for a school year as

provided in the note plus credit for the total interest accrued

on that amount; provided, however, that in lieu of teaching

in the public school, a recipient may elect to pay in cash the

full amount of scholarship loans received plus interest then

due thereon or any part thereof which that has not been
canceled by the State Board of Education by reason of

teaching service rendered.

(6) If any recipient of a scholarship loan who i s fulfilling hi s

obligation under subdivision (4) of this section dies within
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the icvcn yrn r pfri^^d ,
^r '^f -^"Y rpripient dies during the

period of attendance at a college or university under a

scholarship iG^fh loan or before the scholarship loan is

satisfied by payment or teaching service, any balance that

has not been

—

discharged—through—service shall be

automatically canceled.

If any recipient of a scholarship loan fails to fulfill -hi* the

recipient's obligations under subdivision (4) of this section,

other than as provided above, the amount of -his the loan and

accrued interest, if any, shall be due and payable from the

time of failure to fulfill *wh the recipient's obligations.

(7) The State Superintendent of Public Instruction shall award

scholarship loans with due consideration to meh factors and

circumstances -a^ such as aptitude, purposefulness,

scholarship, character, financial need, and geographic areas

or subjects of instruction in which the demands for teachers

are greatest. Since the primary purpose of this Article is to

attract worthy young people to the teaching profession,

preference for scholarship loans, except for the scholarship

loans from funds earmarked for teacher assistants, shall be

given to high school seniors in the awarding of scholarships.

In awarding scholarship loans from funds earmarked for

teacher assistants, preference shall be given to applicants

who have already earned a baccalaureate degree or who have

been formally admitted to an approved teacher education

program in North Carolina.
"

Sec. 3. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

H.B. 507 CHAPTER 261

AN ACT AMENDING THE CHARTER OF THE CITY OF

DURHAM TO AUTHORIZE THE CITY COUNCIL TO
REQUIRE OWNERS OF RENTAL PROPERTY WITHIN THE
CITY TO AUTHORIZE AN AGENT TO ACCEPT SERVICE OF

PROCESS.

The General Assembly ofNorih Carolina enacts:

Section 1. The Charter of the City of Durham, the same being

Chapter 671, 1975 Session Laws, as amended, is amended by adding

the following new section:
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"Sec. 102.5. Owner of rental property shall authorize agent to accept

semce of process. — The City Council may, by ordinance, require that

each owner of rental property within the city authorize a person
residing in the city to serve as his or her agent for the purpose of

accepting service of process in an action involving a violation of an
ordinance adopted under Parts 5 or 6 of Article 19 of Chapter 160A of

the General Statutes. The owner shall provide, on a form supplied by
the Housing Services Department, the authorized agent's name,
address, and phone number. The owner shall notify the Housing
Services Department of any changes in the information provided not

less than 10 days after such changes have occurred. Nothing in this

section shall require an owner to designate an agent to accept service

of process where the owner of the rental property resides within the

city."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

H.B. 570 CHAPTER 262
^

AN ACT TO CLARIFY THE FOOD AND LODGING
SANITATION LAW.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-247 reads as rewritten:
" § 130A-247. Definitions.

The following definitions shall apply throughout this Part:

(1) 'Establishment' means an establishment that prepares or

serves drink, an establishment that prepares or serves

food, or an establishment that provides lodging.

4J^ (la) 'Permanent house guest' means a person who receives

room or board for periods of a week or longer. The term

includes visitors of the permanent house guest.

(2) 'Private club' means an establishment which that

maintains selective members, is operated by the

membership, does not provide food or lodging for pay to

anyone who is not a member or a member's guest, and is

not profit oriented, either incorporated as a nonprofit

corporation in accordance with Chapter 55A of the

General Statutes or is exempt from federal income tax

under the Internal Revenue Code as defined in G.S.

105-130.2(1).

(3) 'Regular boarder' means a person who receives food for

periods of a week or longer.
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(4) 'Where drink is prepared or served' mean s a place where

drink is put together, portioned, set out or handed out

'Establishment that prepares or serves drink' means a

business or other entity that puts together, portions, sets

out, or hands out drinks in unpackaged portions using

containers which that are reused on the premises rather

than single-service containers.

(5) 'Where food is prepared or served' mean s a place where

food is cooked, put together, portioned, set out or handed

out 'Establishment that prepares or serves food' means a

business or other entity that cooks, puts together,

portions, sets out, or hands out food in unpackaged

portions for human consumption.

(6) 'Bed and breakfast inn' means a business establishment of

not more than 12 guest rooms that offers bed and

breakfast accommodations to at least nine but not more

than 23 persons per night for a period of less than one

week, and that:

a. Does not serve food or drink to the general public for

pay;

b. Serves only the breakfast meal, and that meal is served

only to overnight guests of the establishment;

c. Includes the price of breakfast in the room rate; and

d. Is the permanent residence of the owner or the

manager of the establishment."

Sec. 2. G.S. 130A-248 reads as rewritten:

" § 130A-248. Regulation of restaurants and hotels.

(a) For the protection of the public health, the Commission shall

adopt rules governing the sanitation of restaurants, school cafeterias,

summer camps, food or drink stands, sandwich—manufacturing

operation s ,
mobile food units, pushcarts and other facilities where

food or drink is prepared or served establishments that prepare or

serve food or drink for pay. However, any facility where food or

drink is prepared or served establishment that prepares or serves food

or drink to the public, regardless of pay, shall be subject to the

provisions of this Article if the facilit>' establishment holds an ABC
permit, as defined in G.S. 18B-101, meets the definition of an

establishment pursuant to G.S. 18B- 1000(2), (4), (5), or (6) any of

the definitions in G.S. 1 SB- 1000, and does not meet the definition of

a private club as provided in G.S. 130A-247(2).

(al) For the protection of the public health, the Commission shall

adopt rules governing the sanitation of hotels, motels, tourist homes,

and other facilities establishments that provide lodging where lodging

is provided for pay.
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(a2) For the protection of the public heahh, the Commission shall

adopt rules governing the sanitation of private homes offering bed and
breakfast accommodations to eight or 4ess fewer persons per night,

and rules governing the sanitation of bed and breakfast inns as defined

in G.S. 130A-247. In carrying out this function, the Commission
shall adopt requirements that are the least restrictive so as to protect

the public health and not unreasonably interfere with the operation of

bed and breakfast inns.

(a3) The rules adopted by the Commission pursuant to subsections

(a), (al), and (a2) of this section shall address, but not be limited to,

the following:

(1) Establishment of sanitation Sanitation requirements for

cleanliness of floors, walls, ceilings, storage spaces,

utensils, ventilation equipment, and other areas and items;

(2) The adequacy of:

a. Lightings ventilation

»

Lighting and water supply;

b. Sewage Wastewater collection, treatment, and disposal

facilities; and
c. Lavatory facilities

^

Lavatories, food protection facilities,

protection, and waste disposal;

(3) The cleaning and bactericidal treatment of eating and
drinking utensils and other food-contact surfaces;

(3a) The appropriate and reasonable use of gloves or utensils by
employees who handle unwrapped food;

(4) The methods of food preparation, transportation, catering,

storage, and serving;

(5) The health of employees; and

(6) Animal and vermin control.

The rules shall contain a system for grading facilities, establishments,

such as Grade A, Grade B, and Grade C.

(b) No facility establishment shall commence or continue operation

without a permit or transitional permit issued by the Department. The
permit or transitional permit shall be issued to the owner or operator

of the facility establishment and shall not be transferable. If the

establishment is leased, the permit or transitional permit shall be
issued to the lessee and shall not be transferable. If the location of an
establishment changes, a new permit shall be obtained for the

establishment. A permit shall be issued only when the facility

establishment satisfies all of the requirements of the rules. The
Commission shall adopt rules establishing the requirements that must
be met before a transitional permit may be issued, and the period for

which a transitional permit may be issued. The Department may also

impose conditions on the issuance of a permit or transitional permit in

accordance with rules adopted by the Commission. A permit or
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transitional permit shall be immediately revoked in accordance with

G S 130A-23(d) for failure of the -fadiity establishment to maintain a

minimum grade of C. A permit or transitional permit may otherwise

be suspended or revoked in accordance with G.S. 13UA-2J.

(bl) A permit shall expire one year after a facility an establishment

closes unless the permit is the subject of a contested case pursuant to

Article 3 of Chapter 450B, 1 SOB of the General Statutes.

(c) If ownership of a facilit)^ an establishment is transferred,

transferred or the establishment is leased, the new owner or operator

lessee shall apply for a new permit. The new owner or operator

Tiiiii may also apply for a transitional permit. A transitional permit

"SiFbe issued upon the transfer of ownership or lease ot an

establishment to allow the correction of construction and equipment

problems that do not represent an immediate threat to the public

health Upon issuance of a new permit or a transitional permit tor

an establiifeent, any previously issued permit for an establishment in

that location becomes void.
. . r

(cl) The Commission~shall adopt rules governin g the sanitation ot

pushcarts and mobile food units. A pushcar t or mobile tood unit shall

be operated in conjunction with a permitted restaurant.

(d) The P^p^'tn.Pnt di«ll rh^^rge each faoility establishment subject

to this section, except nutrition programs for the elderly administered

by the Division of Aging of the Department of Human Resources and

public school cafeterias, an annual fee of twenty-five dollars ($25^0U).

The Department shall charge an additional twenty-five dollar ($25. UU)

late payment fee to any feeUity establishment that fails to pay the

required fee within 45 days after billing by the Department. The

Department may, in accordance with G.S. 130A-23, suspend or

revoke the permit of ^JacUity an establishment that fails to pay the

required fee within 60 days after billing by the Department. The

Commission shall adopt rules to implement this subsection. Fees

collected under this subsection shall be used for State and local public

heahh programs and activities. No more than thirty-three and

one-third percent (33-1/3%) of the fees collected may be used to

support State health programs and activities."

Sec. 3. G.S. 130A-249 reads as rewritten:

"
§ 130A-249. Inspections; report and grade card.

The Secretary may enter any feeiUty establishment that is subject to

the provisions of G.S. 130A-248 for the purpose of making

inspections. The Secretary shall inspect each restaurant at least

quarterly, except that the quarterly inspection requirement shall not

apply to temporary food facilities, establishments. The person

responsible for the management or control of a facility an

establishment shall permit the Secretary to inspect every part ot the
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facility establishment and shall render all aid and assistance necessary

for the inspection. The Secretary shall leave a copy of the inspection

form and a card or cards showing the grade of the facility

establishment with the responsible person. The Secretary shall post

the grade card in a conspicuous place as determined by the Secretary

where it may be readily observed by the public upon entering the

facility establishment or upon picking up food prepared inside but

received and paid for outside the facility establishment through

delivery windows or other delivery devices. If a single facility

establishment has one or more outside delivery service stations and an

internal delivery system, that facility establishment shall have a grade

card posted where it may be readily visible upon entering the facility

establishment and one posted where it may be readily visible in each

delivery window or delivery device upon picking up the food outside

the facilit}^ establishment. The grade card or cards shall not be

removed by anyone, except by or upon the instruction of the

Secretary."

Sec. 4. G.S. 130A-250 reads as rewritten:

"§ 130A-250. Exemptions.

This Part shall not apply to: (i) facilities which provide food or

lodging to regular boarders or permanent house guests only; (ii)

private clubs; (iii) curb markets operated by the State Agricultural

Extension Service;—(iv) occasional fund"raising events conducted by

the same person no more frequently than two consecutive days every

month;—aftd

—

private—homes—that

—

occasionally—offer—lodging

accommodations
t
which may include the providing of food< for tv^^o

weeks or less to persons attending special events
,

provided those

homes are not bed and breakfast homes nor bed and breakfas t inns.

A mobile food unit or pushcart shall be operated in conjunction with a

permitted restaurant. The following shall be exempt from this Part:

(1) Lodging establishments described in G.S. 130A-248(al) with

four or fewer lodging units;

(2) Condominiums;

(3) Establishments that prepare or serve food or provide lodging

to regular boarders or permanent house guests only;

(4) Private homes that occasionally offer lodging

accommodations, which may include the providing of food,

for two weeks or less to persons attending special events,

provided these homes are not bed and breakfast homes or

bed and breakfast inns;

(5) Private clubs;

(6) Curb markets operated by the State Agricultural Extension

Service;
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(7) Establishments that prepare or serve food or drink for pay

no more frequently than once a month for a period not to

exceed two consecutive days; and

(8) Establishments that put together, portion, set out, or hand

out only drinics using single service containers that are not

reused on the premises.
"

Sec. 5. G.S. 153A-226 reads as rewritten:

"§ 153A-226. Sanitation and food.

(a) The Commission for Health Services shall adopt rules -and

regu lation s governing the sanitation of local confinement facilities,

including the kitchens and other places where food is prepared for

prisoners. The rules and regulations—shall cover such matters as

shall address, but not be limited to, the cleanliness of floors, wails,

railings '^tnrape spaces, utensils, ventilation equipment, and other

facilities; adequacy of lighting, ventilation, water, lavatory facilities,

bedding, food protection facilities, treatment of eating and drinking

utensils, and waste disposal; methods of food preparation, handling,

storage, and serving; adequacy of diet; and any other item necessary

to the health of the prisoners or the public.

(b) The Commission for Health Services shall prepare a score

sheet to be used by sanitarians of local or district health departments

in inspecting local confinement facilities. The sanitarians local health

departments shall inspect local confinement facilities as often as may

be required by the Commission for Health Services. If an inspector

of the Department finds conditions that reflect hazards or deficiencies

in the sanitation or food service of a local confinement facility, he

shall immediately notify the local or district health department. The

health department shall promptly cause a sanitarian to inspect the

facility. After making -his its inspection, the sanitarian local health

department shall forward a copy of -hi* hs report to the Department of

Human Resources and to the unit operating the facility, on forms

prepared by the Department of Environment, Health, and Natural

Resources. The report shall indicate whether the facility and its

kitchen or other place for preparing food is approved or disapproved

for public health purposes. If the facility is disapproved, the situation

shall be rectified according to the procedures of G.S. 153A-223."

Sec. 6. G.S. 130A-237 reads as rewritten:

"%130A-237. Inspections, reports, corrective Corrective action.

A principal or administrative head of a public ,
private or religious

school shall in spect the facilit)^ er^ery month to monitor the level of

sanitation and to assure compliance with the sanitation rules. A
principal or administrative head of a public, private, or religious

school shall immediately take action to correct conditions which that
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do not satisfy the sanitation rules. Sample inspection report forms
may be obtained from the Department upon request.

"

Sec. 7. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

H.B. 581 CHAPTER 263

AN ACT TO MAKE DIFFERENTIATED PAY AVAILABLE FOR
ALL STATE-PAID PUBLIC SCHOOL EMPLOYEES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-238. 2(b) reads as rewritten:

"(b) Local school administrative units that participate in the

Performance-based Accountability Program:

(1) Are exempt from State requirements to submit reports and
plans, other than local school improvement plans, to the

Department of Public Education; they are not exempt from
federal requirements to submit reports and plans to the

Department.

(2) Are subject to the performance standards but not the

opportunity standards or the staffing ratios of the State

Accreditation Program. The performance standards in the

State Accreditation Program, modified to reflect the results

of end-of-course and end-of-grade tests, may serve as the

basis for developing the student performance indicators

adopted by the State Board of Education pursuant to G.S.

115C-238.1.

(3) May receive funds for differentiated pay for teachers and

administrators, certain State-paid employees, in accordance

with G.S. 115C-238.4, if they elect to participate in a

differentiated pay plan.

(4) May be allowed increased flexibility in the expenditure of

State funds, in accordance with G.S. 115C-238.5.

(5) May be granted waivers of certain State laws, regulations,

and policies that inhibit their ability to reach local

accountability goals, in accordance with G.S. 115C-
238.6(a).

(6) Shall continue to use the Teacher Performance Appraisal

Instrument (TPAI) for evaluating beginning teachers during

the first three years of their employment; they may,
however, develop other evaluation approaches for teachers

who have attained career status.
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The Department of Public Instruction shall provide

technical assistance, including the provision of model
evaluation processes and instruments, to local school

administrative units that elect to develop dual personnel

evaluation processes. A dual personnel evaluation process

includes (i) an evaluation designed to provide information to

guide teachers in their professional growth and development,
and (ii) an evaluation to provide information to make
personnel decisions pertaining to hiring, termination,

promotion, and reassignment."

Sec. 2. G.S. 1 15C-238.3(c) reads as rewritten:

"(c) Development by each school of a differentiated pay plan for

that school; development by the local board of education of a

differentiated pay plan for central office personnel. ~

(1) The local school administrative unit shall consider a plan for

differentiated pay. The local plan shall include a plan for

differentiated pay, in accordance with G.S. 115C-238.4,
unless the local school administrative unit elects not to

participate in any differentiated pay plan.

(2) The principal of each school, representatives of the building-

level staff, and parents of children enrolled in the school

shall develop a building-level differentiated pay plan for the

school when they develop their building-level plan to address

student performance goals appropriate to the school.

Support among affected staff members is essential to

successful implementation of a building-level differentiated

pay plan; therefore, the principal of the school shall present

the proposed building-level plan to all of the staff eligible to

receive—differentiated—pa^s—ifl

—

accordance—with

—

6t^
1 15C-238. 4 (a), assigned to the school building for their

review and vote. The vote shall be by secret ballot. The
principal may submit the building-level differentiated pay
plan to the local board of education only if the proposed
building-level differentiated pay plan has the approval of a

majority of the staff who voted on the plan.

The local board of education shall accept or reject the

building-level differentiated pay plan. The local board shall

not make any substantive changes in any building-level plan

that it accepts; the local board shall set out any building-

level plan that it accepts in the systemwide differentiated pay
plan. If the local board rejects a building-level plan, the

local board shall state with specificity its reasons for

rejecting the plan; the principal of the school for which the

plan was rejected, representatives of the building-level staff,
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and parents of children enrolled in the school may then

prepare another plan, present it to all of the staff eligible to

receive differentiated pay, in accordance with G.S. 115C-

238.4(a), for a vote, and submit it to the local board for

inclusion in the systemwide plan. If no building-level plan is

accepted for a school before March 15 of the fiscal year

preceding the fiscal year in which participation is sought, the

local board may develop a plan for the school building for

inclusion in the systemwide plan; the General Assembly

urges the local board to utilize the proposed building-level

plan to the maximum extent possible when developing such a

plan.

(3) The local board of education shall develop a plan for

differentiated pay for all central office personnel eligible to

receive—differentiated—pay^

—

m—accordance—with

—

G.S .

1 15C-238. 4 (a), classes of personnel assigned to the central

office that the local board determines are participants in the

development or implementation of the local school

improvement plan, and shall include the plan in the

systemwide differentiated pay plan.

(4) A systemwide differentiated pay plan shall remain in effect

for no more than three years. At the end of three years, a

plan to continue, discontinue, or modify that differentiated

pay plan shall be developed in accordance with subdivisions

(2) and (3) of this subsection."

Sec. 3. G.S. 115C-238.4 reads as rewritten:

" § / 15C-238. 4. Differentiated pay.

(a) Local school administrative units may include, but are not

required to include^ include as a part of their local school

improvement plans, a systemwide differentiated pay plan for certified

instructional staff, certified instructional support staff, and certified

administrative staff all of the staff assigned to school buildings and all

classes of staff assigned to the central office that the local boards

determine are participants in the development or implementation of the

local school improvement plans, as a part of their local school

improvement plans. Units electing to include differentiated pay plans

in their school improvement plans shall base their differentiated pay

plans on:

(1) A career development pilot program;

(2) A lead teacher pilot program;

(3) A locally designed school-based performance program,

subject to limitations and guidelines adopted by the State

Board of Education;
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(4) A differentiated pay plan that the State Board of Education

finds has been successfully implemented in another state; or

(5) A locally designed plan including any combination or

modification of the foregoing plans.

A differentiated pay plan may also authorize the use of State

differentiated pay funds for staff development and planning activities

and for paying substitute teachers as is necessary to provide time for

staff development and planning activities.

(b) Differentiated pay plans shall be developed and voted on in

accordance with G.S. 1 15C-238.3(c).

Any differentiated pay plan developed in accordance with this

section shall be implemented within State^ -attd local and any other

funds available for differentiated pay. State funds shall be used to

implement a differentiated pay plan for employees who derive salary

from State funds. State funds may be combined with any other

differentiated pay funds at the building level to implement a

differentiated pay plan which includes employees who derive salary

from any other salary source so long as differentiated pay funds per

employee are appropriated from the other salary source in an amount
equal to the dollar amount appropriated by the State per State

employee for differentiated pay. An employee who derives salary from

only one salary source shall be paid differentiated pay monies from

that source only; if an employee derives salary from more than one

salary source, differentiated pay monies paid to that employee shall be

paid proportionally based on the pro rata share of each salary source.

Provided, however, a local board of education may provide additional

local funds for differentiated pay for any of its employees without

regard to the employee's salary source.

(e) Any additional compensation received by an employee as a

result of the unit's participation in the Program shall be paid as a

bonus or supplement to the employee's regular salary. If an employee

in a participating unit does not receive additional compensation, such

failure to receive additional compensation shall not be construed as a

demotion, as that term is used in G.S. 115C-325.

Payments of bonuses or supplements shall be made no more
frequently than once every calendar quarter: Provided, however, prior

to the 1994-95 school year, payments in the career development pilot

units may be made on a monthly basis.

(f) If a local school administrative unit bases its differentiated pay

plan on a locally designed school-based performance program,

pursuant to subdivision (a)(3) of this section, the plan shall provide

that following the attainment of the local school goals, the local board

of education shall make a determination of which certified staff

members contributed to the attainment of those goals. Differentiated
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pay bonuses shall then be distributed to those designated employees.

The local board of education shall make the determination upon
recommendation of (i) the superintendent and (ii) any other person or

committee designated in the local differentiated pay plan. The other

person or committee designated in the local differentiated pay plan

may be the principal, a school-based committee, or any other person

or local committee."

Sec. 4. This act is effective upon ratification and applies to all

differentiated pay plans in effect after July 1, 1994.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

H.B. 687 CHAPTER 264

AN ACT TO AMEND THE CHARTER OF THE CITY OF
DURHAM TO AUTHORIZE THE CITY COUNCIL TO
DELEGATE TO THE PLANNING COMMISSION AUTHORITY
TO REZONE PROPERTY SUBJECT TO CERTAIN RIGHTS OF
APPEAL.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the City of Durham, being Chapter
671 of the 1975 Session Laws, as amended, is amended by adding a

new section to read as follows:

"Sec. 94.4. Planning Commission Rezoning Authority. The City

Council may, by ordinance, delegate to the Durham Planning

Commission, a commission established by the County of Durham and
City of Durham pursuant to Article 20 of Chapter 160A of the General
Statutes, or to any successor commission, board, or agency created by
the City pursuant to G.S. 160A-361, the power and authority to

rezone property. Such an ordinance shall provide for rights of appeal

to the City Council or review by the City Council. Appeal may be
taken by: (i) the person who petitioned for the rezoning; (ii) any
resident of the City of Durham; or (iii) any person who the zoning
ordinance required to be provided notice of the rezoning. Any
authority so granted to the Durham Planning Commission, or its

successor, shall be exercised under such rules and regulations as may
be established by the City Council."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.
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H.B. 692 CHAPTER 265

AN ACT TO EXEMPT THE CITY OF KINSTON FROM ARTICLE
12, CHAPTER 160A OF THE GENERAL STATUTES IN THE
SALE OR LEASE OF CERTAIN SURPLUS REAL PROPERTY
TO ADKIN HIGH SCHOOL ALUMNI AND FRIENDS, INC., A
NORTH CAROLINA NONPROFIT CORPORATION.

The General Assembly of North Carolina enacts:

Section 1. The City of Kinston may sell the real property

known as the "Lenhardt Center", located in the former Adkin School

site in the City of Kinston, to Adkin High School Alumni and

Friends, Inc., a North Carolina nonprofit corporation, with its

principal office in Kinston, North Carolina, and in the sale of such

real property is exempt from the restrictions and limitations required

to effectuate the sale of real property as provided in Article 12 of

Chapter 160A of the General Statutes or in the Charter of the City of

Kinston, as found in Chapter 169, Session Laws of 1987 as amended.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

H.B. 856 CHAPTER 266

AN ACT TO ALLOW THE RIEGELWOOD SANITARY DISTRICT
TO ACQUIRE PROPERTY WITHIN THE DISTRICT FOR
PARKS, RECREATION, AND COMMUNITY PURPOSES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-55 is amended by adding a new
subdivision to read:

"(23) To acquire by purchase, lease, gift, bequest, or devise,

property to be used for purposes that counties and cities

can exercise under:

a. The Recreation Enabling Law, Article 18 of Chapter

160A of the General Statutes;

b^ G.S. 16QA-488, entitled ^Museums and arts

programs.

c. G.S. 160A-492, entitled 'Human relations, community
action and manpower development programs.'; and

d^ G.S. 160A-497, entitled 'Senior citizens programs.'
"

Sec. 2. This act applies only to the Riegelwood Sanitary District

in Columbus County.

Sec. 3. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the 1st

day of July, 1993.

H.B. 860 CHAPTER 267

AN ACT TO EXEMPT VARIOUS COUNTIES, TOWNS AND
CITIES FROM CERTAIN NOTICE REQUIREMENTS FOR THE
PURPOSE OF ADOPTING OR AMENDING ZONING
ORDINANCES FOR WATER SUPPLY WATERSHED
PROTECTION.

The General Assembly of North Carolina enacts:

Section 1. (a) Notwithstanding G.S. 153A-343 or any other

provision of law, when a county is adopting a local water supply

watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of proposed zoning classification actions to any

party or other person, the county may publish once a week for four

successive calendar weeks in a newspaper having general circulation

in the area maps showing the boundaries of the area affected by the

proposed watershed regulation. The map shall not be less than one-

half of a newspaper page in size. The notice shall only be effective

for property owners who reside in the area of general circulation of

the newspaper which publishes the notice. Property owners who
reside outside of the newspaper circulation area, according to the

address listed on the most recent property tax listing for the affected

property, shall be notified by mail pursuant to G.S. 153A-343. The
person or persons mailing the notices shall certify to the board of

commissioners that fact, and the certificates shall be deemed
conclusive in the absence of fraud.

(b) Notwithstanding G.S. 153A-323 or any other provision of

law, when a county is adopting or amending any ordinance in order to

adopt a local water supply watershed protection program as required

by G.S. 143-214.5, the county shall hold a public hearing on the

ordinance or amendment. Notice of the hearing shall be published

along with the notice required by subsection (a) of this section. The
hearing shall be held not less than 10 days nor more than 25 days

after the day of last publication required by Section 1 of this act. In

computing such period, the day of last publication is not to be

included but the day of hearing shall be included.

Sec. 2. (a) Notwithstanding G.S. 160A-384 or any other

provision of law, when a city is adopting a local water supply

watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of proposed zoning classification actions to any

party or other person, the city may publish once a week for four
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successive calendar weeks in a newspaper having general circulation

in the area maps showing the boundaries of the area affected by the

proposed watershed regulation. The map shall not be less than one-

half of a newspaper page in size. The notice shall only be effective

for property owners who reside in the area of general circulation of

the newspaper which publishes the notice. Property owners who
reside outside of the newspaper circulation area, according to the

address listed on the most recent property tax listing for the affected

property, shall be notified by mail pursuant to G.S. 153A-343. The
person or persons mailing the notices shall certify to the city council

that fact, and the certificates shall be deemed conclusive in the

absence of fraud.

(b) Notwithstanding G.S. 160A-364 or any other provision of

law, when a city is adopting or amending any ordinance in order to

adopt a local water supply watershed protection program as required

by G.S. 143-214.5, the city shall hold a public hearing on the

ordinance or amendment. Notice of the hearing shall be published

along with the notice required by subsection (a) of this section. The
hearing shall be held not less than 10 days nor more than 25 days

after the day of last publication required by Section 1 of this act. In

computing such period, the day of last publication is not to be

included but the day of hearing shall be included.

Sec. 3. Section 1 of this act applies to Davidson and Davie

Counties only.

Sec. 4. Section 2 of this act applies to the Towns of Forest

City, King, and Mocksville and the Cities of Lexington and
Thomasville only.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 1st

day of July, 1993.

S.B. 227 CHAPTER 268

AN ACT TO BAN CORPORAL PUNISHMENT FROM CERTAIN
"NONREGISTERED" DAY CARE THAT RECEIVES
REIMBURSEMENT FROM THE STATE.

The General Assembly of North Carolina enacts:

Section 1. Article 7 of Chapter 110 of the General Statutes is

amended by adding a new section to read:
"
§ 1 10-101.1. Corporal punishment banned in certain 'nonregistered

'

homes.

The use of corporal punishment as a form of discipline is prohibited

in those day care homes that are not required to be registered under
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this Article but that receive State subsidies for child day care unless

this care is provided to children by their parents, stepparents,

grandparents, aunts, uncles, step-grandparents, or great-grandparents.

Care provided children by their parents, stepparents, grandparents,

aunts, uncles, step-grandparents, or great-grandparents is not subject

to this section. Religious sponsored nonregistered homes are also

exempt from this section.
"

Sec. 2. This act is effective upon ratification and applies to acts

of discipline imposed on or after this date.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

S.B. 500 CHAPTER 269

AN ACT TO REQUIRE PROSTATE-SPECIFIC ANTIGEN (PSA)
TEST COVERAGE IN HEALTH AND ACCIDENT INSURANCE
POLICIES, IN HOSPITAL OR MEDICAL SERVICES PLANS,
AND IN HMO PLANS.

The General Assembly of North Carolina enacts:

Section 1. Chapter 58 of the General Statutes is amended by
adding the following new section to read:
"
§ 58-5 J -58. Coverage for prostate-specific antigen (PSA) tests.

(a) Every policy or contract of accident and heaUh insurance, and
every preferred provider contract, policy, or plan as defined and
regulated under G.S. 58-50-50 and G.S. 58-50-55, that is issued,

renewed, or amended on or after January 1, 1994, shall provide

coverage for prostate-specific antigen (PSA) tests or equivalent tests for

the presence of prostate cancer. The same deductibles, coinsurance,

and other limitations as apply to similar services covered under the

policy, contract, or plan shall apply to coverage for prostate-specific

antigen (PSA) tests or equivalent tests for the presence of prostate

cancer.

(b) As used in this section, 'prostate-specific antigen (PSA) tests or

equivalent tests for the presence of prostate cancer' means serological

tests for determining the presence of prostate cytoplasmic protein

(PSA) and the generation of antibodies to it, as a novel marker for

prostatic disease.

(c) Coverage for prostate-specific antigen (PSA) tests or equivalent

tests for the presence of prostate cancer shall be provided when
recommended by a physician.

"

Sec. 2. Chapter 58 of the General Statutes is amended by
adding the following new section to read:
"
§ 58-65-93. Coverage for prostate-specific antigen (PSA) tests.
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(a) Every insurance certificate or subscriber contract under any

hospital service plan or medical service plan governed by this Article

and Article 66 of this Chapter, and every preferred provider contract,

policy, or plan as defined and regulated under G.S. 58-50-50 and

G.S. 58-50-55, that is issued, renewed, or amended on or after

January 1, 1994, shall provide coverage for prostate-specific antigen

(PSA) tests or equivalent tests for the presence of prostate cancer.

The same deductibles, coinsurance, and other limitations as apply to

similar services covered under the certificate or contract shall apply to

coverage for prostate-specific antigen (PSA) tests or equivalent tests for

the presence of prostate cancer.

(b) As used in this section, 'prostate-specific antigen (PSA) tests or

equivalent tests for the presence of prostate cancer' means serological

tests for determining the presence of prostate cytoplasmic protein

(PSA) and the generation of antibodies to it, as a novel marker for

prostatic disease.

(c) Coverage for prostate-specific antigen (PSA) tests or equivalent

tests for the presence of prostate cancer shall be provided when
recommended by a physician.

"

Sec. 3. Chapter 58 of the General Statutes is amended by

adding the following new section to read:
"
§ 58-67-77. Coverage for prostate-specific antigen (PSA) tests.

(a) Every health care plan written by a health maintenance

organization and in force, issued, renewed, or amended on or after

January 1, 1994, that is subject to this Article, shall provide coverage

for prostate-specific antigen (PSA) tests or equivalent tests for the

presence of prostate cancer. The same deductibles, coinsurance, and

other limitations as apply to similar services covered under the plan

shall apply to coverage for prostate-specific antigen (PSA) tests or

equivalent tests for the presence of prostate cancer.

(b) As used in this section, 'prostate-specific antigen (PSA) tests or

equivalent tests for the presence of prostate cancer' means serological

tests for determining the presence of prostate cytoplasmic protein

(PSA) and the generation of antibodies to it, as a novel marker for

prostatic disease.

(c) Coverage for prostate-specific antigen (PSA) tests or equivalent

tests for the presence of prostate cancer shall be provided when
recommended by a physician.

"

Sec. 4. G.S. 58-50-155 is amended by adding a new subsection

to read:
"
(al) Notwithstanding G.S. 58-50- 125(c), the standard health plan

developed and approved under G.S. 58-50-125 shall provide coverage

for prostate-specific antigen (PSA) tests or equivalent tests for the
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presence of prostate cancer at least equal to the coverage required by
G.S. 58-51-58. "

Sec. 5. Nothing in this act shall apply to specified accident,

specified disease, hospital indemnity, medicare supplement, or long-

term care health insurance policies.

Sec. 6. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

S.B. 559 CHAPTER 270

AN ACT TO RESOLVE THE CONFLICT BETWEEN THE STATE
AND FEDERAL SPECIAL EDUCATION LAW REGARDING
THE PROCEDURE OF FILING A CIVIL ACTION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-116(k) reads as rewritten:

"{k) Right to File Civil Action. — Any party aggrieved by the

decision of the Review Officer may institute a civil action in State or

federal court as provided in 20 U.SiC. § 1 4 15 within 30 days after

receipt of notice of the decision, court within 30 days after receipt of

the notice of the decision or in federal court as provided in 20 U.S.C.

§ 1415.
"

Sec. 2. This act is effective upon ratification and applies to

actions filed on or after this date.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

S.B. 817 CHAPTER 271

AN ACT TO EXEMPT FORSYTH AND ROCKINGHAM
COUNTIES FROM CERTAIN ZONING NOTICE
REQUIREMENTS.

The General Assembly of North Carolina enacts:

Section 1. Section 3 of Chapter 455 of the 1987 Session Laws
reads as rewritten:

"Sec. 3. Section 1 of this act applies to Iredell, Yadkin and

Cabarrus Counties only, the Counties of Cabarrus, Forsyth, Iredell,

Rockingham, and Yadkin only. Section 2 of this act applies only to

municipalities located within Iredell.—and Alexander,—Rowan

,

—and

Cabarrus Counties. Alexander, Cabarrus, Forsyth, Iredell, and Rowan
Counties.

"

Sec. 2. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the 5th

day of July, 1993.

SB. 851 CHAPTER 272

AN ACT TO ABOLISH THE VACANT OFFICE OF CORONER IN
SCOTLAND COUNTY.

The General Assembly of North Carolina enacts:

Section 1. The office of coroner in Scotland County is

abolished.

Sec. 2. Chapter 152 of the General Statutes is not applicable to

Scotland County.

Sec. 3. This act becomes effective upon the expiration of the

current term of office of the Coroner of Scotland County.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

SB. 1164 CHAPTER 273

AN ACT TO CONFORM THE MEANS BY WHICH SOLID
WASTE MANAGEMENT FACILITIES MAY DEMONSTRATE
FINANCIAL RESPONSIBILITY TO THE REQUIREMENTS OF
FEDERAL LAW. .

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-294(b) reads as rewritten:

"(b) The Commission shall adopt and the Department shall enforce

rules to implement a comprehensive statewide solid waste management
program. The rules shall be consistent with applicable State and

federal law; and shall be designed to protect the public health, safety,

and welfare; preserve the environment; and provide for the greatest

possible conservation of cultural and natural resources. Rules for the

establishment, location, operation, maintenance, use, discontinuance,

recordation, post-closure care of solid waste management facilities also

shall be based upon recognized public health practices and

procedures, including applicable epidemiological research and studies;

hydrogeological research and studies; sanitary engineering research

and studies; and current technological development in equipment and

methods. The rules shall not apply to the management of solid waste

that is generated by an individual or individual family or household

unit on the individual's property and is disposed of on the individual's

property.
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The Commission may adopt rules for financial responsibility to

ensure the availability of sufficient funds for closure and post-closure

maintenance and monitoring at solid waste management facilities, and
for any corrective action the Department may require during the active

life of a facility or during the closure and post-closure periods. The
rules may permit demonstration of financial responsibility through the

use of a letter of credit, insurance, surety, trust agreement, financial

test, or guarantee by corporate parents or third parties who can pass

the financial test. Financial responsibility rules shall not apply to

solid waste management facilities operated by local government. "

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

H.B. 214 CHAPTER 274

AN ACT TO ABOLISH THE SPOUSAL DEFENSE TO A
PROSECUTION FOR RAPE OR SEXUAL OFFENSE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-27.8 reads as rewritten:

"§ 14-27.8. Defense No defense that victim is spouse of person

committing act.

A person may 4iot be prosecuted under this Article -if whether or not

the victim is the person's legal spouse at the time of the commission
of the alleged rape or sexual offense unless the parties are living

separate and apart ."

Sec. 2. This act is effective upon ratification. Prosecutions for

offenses occurring before the effective date of this act are not abated

or affected by this act, and the statutes that would be applicable but for

this act remain applicable to these prosecutions.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

HE. 398 CHAPTER 275

AN ACT TO AMEND THE CHARTER OF THE CITY OF HIGH
POINT AND TO ALLOW HIGH POINT TO TAKE
PROSPECTIVE TAX REVENUES INTO ACCOUNT WHEN
TRANSFERRING CERTAIN PROPERTY HELD FOR
ECONOMIC DEVELOPMENT.

The General Assembly of North Carolina enacts: .'
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Section 1. Article VII of the Charter of the City of High Point,

being Chapter 501 of the Session Laws of 1979, as amended, and as

modified by G.S. 40A-1, is rewritten to read:

"ARTICLE VII.

"EMINENT DOMAIN.
"Sec. 7.1. Condemnation Procedure; Interest Acquired. The exercise

of eminent domain, the procedure for its exercise, and the authority to

acquire property is as prescribed by general law."

Sec. 2. G.S. 158-7. l(dl) reads as rewritten:

"(dl) In arriving at the amount of consideration that it receives,

the Board may take into account prospective tax revenues from

improvements to be constructed on the property, prospective sales tax

revenues to be generated in the area, as well as any other prospective

tax revenues or income coming to the county or city over the next 10

years as a result of the conveyance or lease provided the following

conditions are met:

(1) The governing board of the county or city shall determine

that the conveyance of the property will stimulate the local

economy, promote business, and result in the creation of a

substantial number of jobs in the county or city.

(2) The governing board of the county or city shall contractually

bind the purchaser of the property to construct improvements

on the property within a specified period of time, not to

exceed 10 years, which improvements are sufficient to

generate the tax revenue taken into account in arriving at the

consideration. Upon failure to construct the improvements

specified in the contract, the purchaser shall reconvey the

property back to the county or city.

This subsection applies to the Cities of Concord, Conover, High
Point, Kannapolis, Mooresville, Mount Airy, St. Pauls, Selma,

Smithfield, Statesville, Troutman, and Winston-Salem, and the

Counties of Ashe, Cabarrus, Forsyth, Franklin, Iredell, and

Johnston."

Sec. 3. All local laws and clauses of local laws, in conflict with

this act are repealed to the extent of the conflict.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

H.B. 424 CHAPTER 276

AN ACT TO AUTHORIZE THE CITY OF BURLINGTON TO
CONVEY CERTAIN SURPLUS PROPERTY BY PRIVATE SALE.
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The General Assembly of North Carolina enacts:

Section 1. Notwithstanding Article 12 of Chapter 160A of the

General Statutes, the City of Burlington may convey certain real

property, formerly acquired for The Lake Mackintosh Water Project

Recreational Facility, now declared surplus because of the relocation

of said park to another area adjacent to said Lake, at a negotiated

private sale to adjoining landowners with monetary consideration, any
and all of its right, title, and interest to the following described
property:

A certain tract or parcel of land in Coble Township, Alamance
County, North Carolina, adjoining the lands of Porter Sharpe Road
(SR-1135), Kermit H. Ingle, City of Burlington Lake Mackintosh
Property, Catherine Martindale, Marceleene Martindale, Ronald E.

Allison, Nellie M. Allison, Hugh G. Coble, Robert O. Crawford, Jr.,

Forrest P. Storey and others and being more particularly described as

follows:

BEGINNING at a rock corner in the east right-of-way line of
Porter Sharpe Road, said rock being a corner with Forrest P. Storey
and running thence from said beginning point with the east right-of-

way line of Porter Sharpe Road, North 35 deg. 36' 50" West 60.43
feet to an iron stake, a corner with Kermit H. Ingle; thence with the

line of Kermit H. Ingle, North 47 deg. 35' East 1574.91 feet to an
iron stake; thence again with the line of Kermit H. Ingle, North 35
deg. 46' 50" West 523.76 feet to an iron stake, a corner with City of

Burlington Lake Mackintosh Property; thence with the City of

Burlington Lake Mackintosh property the following courses and
distances: North 8 deg. 08' 09" West 394.09 feet to an iron stake;

thence North 8 deg. 08' 09" West 383.74 feet to an iron stake; thence
North 35 deg. 55' 30" East 160.41 feet to an iron stake; thence North
35 deg. 44' 30" East 147.97 feet to an iron stake; thence North 66
deg. 43' 28" East 113.23 feet to an iron stake; thence North 62 deg.
38' 29" West 195.13 feet to an iron stake; thence North 41 deg. 32'

32" East 138.54 feet to an iron stake; thence North 30 deg. 12' 25"

West 149.14 feet to an iron stake; thence North 10 deg. 42' 04" West
thence North 31 deg. 31' 23" East

thence South 47 deg. 59' 04" East

thence North 78 deg. 37' 43" East

thence South 47 deg. 29' 39" East

thence South 9 deg. 10' 11" West
thence South 26 deg. 34' 55" East

thence South 66 deg. 57' 20" East

thence North 24 deg. 16' 55" East
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203.43 feet to an iron stake
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100.22 feet to an iron stake
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206.18 feet to an iron stake; thence South 73 deg. 03' 22" East

106.61 feet to an iron stake, a corner with Catherine and Marceleene

Martindale; thence with the line of Catherine and Marceleene

Martindale, South 23 deg. 30' 24" West 949.77 feet to an iron stake;

thence again with Catherine and Marceleene Martindale and

continuing with the line of Nellie M. Allison and Ronald E. Allison,

South 38 deg. 07' 55" East 615.66 feet to a point in the line of Hugh
G. Coble; thence with the line of Hugh G. Coble, South 47 deg. 43'

09" West 30.08 feet to a rock, a corner with Robert O. Crawford,

Jr.; thence with the line of Robert O. Crawford, Jr. the following

courses and distances: South 47 deg. 36' 42" West 291.88 feet to an

iron stake; thence South 47 deg. 34' 20" West 577.44 feet to an iron

stake; thence South 47 deg. 37' 00" West 700.41 feet to a rock, a

corner with Forrest P. Storey; thence with the line of Forrest P.

Storey, South 47 deg. 32' 10" West 575.12 feet to the BEGINNING
and containing 27.048 Acres and being as shown on city of

Burlington Engineering Department Drawing No. 2617-80.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

H.B. 456 CHAPTER 277

AN ACT TO AUTHORIZE THE CONVEYANCE OF CERTAIN
PROPERTY OWNED BY THE CITY OF NEW BERN TO THE
NEUSE RIVER COMMUNITY DEVELOPMENT
CORPORATION, INC., AND TO AUTHORIZE THE
BURLINGTON CITY SCHOOL ADMINISTRATIVE UNIT TO
DISPOSE OF CERTAIN PROPERTY AT PRIVATE SALE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 160A-279 reads as rewritten:
" § 160A-279. Sale of property to entities canying out a public purpose;

procedure.

(a) Whenever a city or county is authorized to appropriate funds to

any public or private entity which carries out a public purpose, the

city or county may, in lieu of or in addition to the appropriation of

funds, convey by private sale to such an entity any real or personal

property which it owns; provided no property acquired by the exercise

of eminent domain may be conveyed under this section; provided that

no such conveyance may be made to a for-profit corporation. The city

or county shall attach to any such conveyance covenants or conditions

which assure that the property will be put to a public use by the
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recipient entity. Tiie procedural provisions of G.S. 160A-267 shall

apply.

(b) Notwithstanding any other provision of law, this section applies

only to cities and counties and not to any other entity which this

Article otherwise applies to.

(e)

—

The resolution or order required under G.S. 160A-267 for

conveyances under this section must be approved by the unanimous

affirmative—v©t€—of—the

—

council—members—o*

—

county—board—of

commissioners,—not counting vacancies or members excused from
voting in order to be effective under this section .

(d) This section does not limit the right of any entity to convey
property by private sale when that right is conferred by another law,

public, or local."

Sec. 2. The City of New Bern may convey in accordance with

G.S. 160A-279, as amended by this act, to the Neuse River

Community Development Corporation, Inc., a nonprofit corporation,

certain property described in this section for development into

affordable housing for persons of low and moderate income
notwithstanding that the property was acquired originally by the City of

New Bern for parks, playgrounds, and recreational use, and for the

widening, extending, or improving of streets, alleys, and sidewalks

within the City of New Bern, to wit:

All that certain tract or parcel of land situate, lying, and being in

the City of New Bern, Craven County, North Carolina, and being

more particularly described as follows:

Beginning at the point of intersection of the southerly right-of-

way line of New South Front Street with the easterly right-of-way line

of Norwood Street; THENCE FROM SAID POINT OF BEGINNING
South 05°16'43" East, along and with the easterly right-of-way line of

Norwood Street 276.05 feet, more or less, to the southwest corner of

Lot 15 of the proposed subdivision known as "Lawson Creek Estates,"

a copy of which has been filed with the Planning and Zoning Board of

the City of New Bern and is on file in the office of the Director of

Planning & Inspections of said City of New Bern; thence North
76°04'15" East, 44.91 feet, more or less, along and with the

southern lines of Lots 15, 16, 17, 18, 19, 20, and 21 of said

proposed subdivision to the westerly right-of-way line of Jones Street

extended southwardly to Lawson Creek; thence southwardly along and
with the westerly right-of-way line of Jones Street extended to Lawson
Creek; thence northeastwardly along and with Lawson Creek to its

point of intersection with the easterly right-of-way line of Jones Street

extended; thence North 05°56 '07" West, along and with the easterly

right-of-way line of Jones Street extended 146.76 feet, more or less, to

the southwestern corner of Lot 22 of said proposed subdivision; thence
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along and with the southern line of said Lot 22 North 73°02'02"

East, 100 feet to the southeastern corner of said Lot 22; thence North

05°56'07" West, along and with the easternmost line of Lots 22 and

23 and a portion' of Lot 24 of said proposed subdivision 147.49 feet to

the southwestern corner of Lot 26 of said proposed subdivision; thence

North 73°02'02" East, 171.61 feet along and with southern lines of

Lots 26 and 27 of said proposed subdivision to the westernmost corner

of Lot 28 of said proposed subdivsion; thence South 32° 33 '22" East,

175.00 feet, more or less, along and with the westerly lines of Lots

28 29, and 30 of said proposed subdivision to the southwestern

corner of said Lot 30 of said proposed subdivision; thence North

72°42'01" East, 115.32 feet, more or less, to the southwesterly right-

of-way line of Liberty Street extended southwardly to Lawson Creek;

thence North 32°33'22" West, 180 feet, more or less, along and with

the southwesterly right-of-way line of Liberty Street and Liberty Street

extended to the northeastern corner of Lot 28 of said proposed

subdivision; thence South 73°02'02" West, 96.51 feet along and with

the northern line of said Lot 28 to a point in the eastern line of Lot 27

of said proposed subdivision; thence North 32°33'22" West, 101.31

feet to the southerly right-of-way line of New South Front Street;

thence westwardly along and with the southern right-of-way line of

New South Front Street the following courses and distances to the

point of beginning: South 73°02'02" West, 241.77 feet; South

75°16'08" West. 60.72 feet; and South 76°04'15" West, 498.25 feet

to the point of intersection of the southerly right-of-way line of New

South Front Street with the easterly right-of-way line of Norwood

Street. SAVING AND EXCEPTING from the terms of this

description the right-of-way of Jones Street, including Jones Street

extended southwardly to Lawson Creek.

Sec. 3. Notwithstanding G.S. 115C-518(a) or Article 12 of

Chapter 160A of the General Statutes, the Burlington City Board of

Education may convey at private negotiation and sale, with exchange

for other property, or monetary consideration, or both, any or all of

its right, title, and interest to the following described property, or any

part thereof:

TRACT ONE: That certain tract or parcel of land in Boone Station

Township. Alamance County, North Carolina, adjoining the lands of

R.K. Lasley, Dewey Florence. Claude D. May and K.E. Overman

and bounded and described as follows:

BEGINNING at an iron stake, corner with Dewey Florence in R.

K. Lasley's line; running thence with the said Florence S. 39° 10'

W. 833.7 feet to an iron stake, corner with Claude D. May in the said
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Florence line; thence with the said Claude D. May S. 37° 20' E.

893.6 ft. to a point in the center of public road, corner with Claude
D. May in K. E. Overman's line (iron stake set on this line N. 37°

20' W. 20 ft. fi-om the corner in the road); thence along the center of

the said public road and with the line of K. E. Overman N. 46° E.

888.5 ft. to a point in the center of the said public road and corner

with the said Overman; thence with the said Overman N. 41° 50' W.
60.5 ft. to a hickory tree (iron stake set on this line 20 ft. from the

corner in the road), corner with K. E. Overman and R. K. Lasley;

thence with the said Lasley, N. 41° 50' W. 924.5 ft to the Beginning,

containing 18.4 acres, more or less, as shown by survey made by W.
T. Hall, County Surveyor, June 1, 1943.

TRACT TWO: A certain tract or parcel of land in Boone Station

Township, Alamance County, North Carolina, more particularly

described as follows:

BEGINNING at an iron stake in the line of Bill Price, corner with

Mrs. R. K. Lasley; thence with the line of Mrs. Lasley and Claude

May, S. 39° 3' W. 928.8 ft to an iron stake in the line of Claude

May, corner with James Graham (formerly J. N. May); thence with

the line of Graham, N. 43° 38' W. 1112.1 ft. to an iron stake,

corner with Graham; thence with Graham, S. 73° 20' W. 104.62 ft.

to an iron stake near a branch, corner with Graham; thence with the

line of the property of Joseph F. Robertson the following courses and
distances: N. 4° 13' E. 340.75 ft.; N. 19° 27' W. 325 ft.; N. 14°

23' E. 486 ft. to an iron stake, corner with Robertson and in the line

of Duke Power Company; thence with the line of Duke Power
Company, S. 41° 7' E. 263.3 ft. to an iron stake, corner with Duke
Power; thence with Duke Power Company, N. 42° 58' E. 299.9 ft. to

an iron stake in the line of the George J. Albright property (now J.A.

Crumpler), corner with Duke Power Company; thence with the

Albright property, S. 41° 7' E. 649 ft. to an iron stake, corner with

the Albright property and Bill Price; thence with the line of Bill Price,

S. 40° E. 403.3 ft. to a rock and iron stake and in the line of Bill

Price; thence again with Price, S. 42° E. 529.4 ft. to the

BEGINNING.
Sec. 4. Sections 1 and 2 of this act apply to the City of New

Bern only, and Section 1 applies only to the conveyance authorized by
Section 2 of this act.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.
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H.B. 474 CHAPTER 278

AN ACT TO ENLARGE THE PURPOSES OF THE NORTH
CAROLINA SEAFOOD INDUSTRIAL PAIOC AUTHORITY TO
INCLUDE THE PROMOTION OF GENERAL MARITIME
ACTIVITIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 113-315.28 reads as rewritten:

" § 113-315. 28. Purposes of Authority.

Through the Authority hereinbefore created, the State of North

Carolina may engage in promoting, developing, construction,

equipping, maintaining and operating the seafood industrial parks

within the State, or within the jurisdiction of the State, and works of

internal improvements incident thereto, including the acquisition or

construction, maintenance and operation as such seafood industrial

parks of watercraft and facilities thereon or essential for the proper

operation thereof. Said Authority is created as an instrumentality of

the State of North Carolina for the accomplishment of the following

general purposes:

(1) To develop and improve the Wanchese Seafood Industrial

Park, and such other places, including inland ports and

facilities, as may be deemed feasible for a more expeditious

and efficient handling of seafood commerce from and to

any place or places in the State of North Carolina and other

states and foreign counties;

(2) To acquire, construct, equip, maintain, develop and

improve the port facilities at said parks and to improve such

portions of the waterways thereat as are within the

jurisdiction of the federal government;

(3) To foster and stimulate the shipment of seafood commerce
through said ports, whether originating within or without

the State of North Carolina, including the investigation and
handling of matters pertaining to all transportation rates and
rate structures affecting the same;

(4) To cooperate with the United States of America and any
agency, department, corporation or instrumentality thereof

in the maintenance, development, improvement and use of

said seafood harbors;

(5) To accept funds from any of said counties or cities wherein
said ports are located and to use the same in such manner,
within the purposes of said Authority, as shall be stipulated

by the said county or city, and to act as agent or

instrumentality of any of said counties or cities in any
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matter coming within the general purposes of said

Authority;

(5a) To encourage and develop the general maritime and
marine-related industries and activities at or in the vicinity

of the seafood industrial parks;

(6) And in general to do and perform any act or function

which may tend to be useful toward the development and

improvement of seafood industrial parks of the State of

North Carolina, and to increase the movement of

waterborne seafood commerce, foreign and domestic, to,

through, and from seafood industrial parks.

The enumeration of the above purposes shall not limit or

circumscribe the broad objectives of developing to the utmost the

seafood possibilities of the State of North Carolina."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

H.B. 520 CHAPTER 279
""

AN ACT AMENDING THE CHARTER OF THE CITY OF
DURHAM TO AUTHORIZE THE GIVING OF NOTICE OF
SPECIAL MEETINGS OF THE CITY COUNCIL OR ANY
OTHER PUBLIC BODY OF THE CITY BY MEANS OF
FACSIMILE TRANSMISSION OR ELECTRONIC MAIL.

The General Assembly of North Carolina enacts:

Section 1. Section 11(2) of the Charter of the City of Durham,
the same being Chapter 671, 1975 Session Laws, is amended by

adding the following paragraph at the end:

"The City Clerk may give notice of a special or emergency meeting

of the City Council, or any other public body of the City, to any

member of the City Council and to any person, newspaper, wire

service, radio station, or television station entitled to such notice

pursuant to G.S. 143-318. 12(b), by means of facsimile transmission

or electronic mail, when such form of notification has been requested

in writing and filed with the City Clerk by any such member of the

City Council, person, newspaper, wire service, radio station, or

television station. The term 'public body' as used in this paragraph

has the meaning prescribed by G.S. 143-318. 10(b)."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.
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H.B. 731 CHAPTER 280

AN ACT TO REPEAL AN ACT TO PREVENT THE OPERATION

OF LOUDSPEAKERS, AMPLIFYING SYSTEMS, AND PUBLIC

ADDRESS SYSTEMS IN CABARRUS COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Chapter 279 of the Public-Local Laws of 1941 is

repealed

.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

H.B. 757 CHAPTER 281

AN ACT CONCERNING PUBLIC-PRIVATE REIMBURSEMENT
AGREEMENTS FOR INFRASTRUCTURE DEVELOPMENT BY

THE TOWN OF GARNER.

The General Assembly of North Carolina enacts:

Section 1. The Town of Garner may enact ordinances which

provide a procedure for entering into reimbursement agreements with

private developers who construct utility infrastructure, including the

provisions for town reimbursement to the developer for that portion of

the total construction cost which represents a public benefit, and is

required by the town rather than being required to serve only the

developer, including, but not limited to, oversized mains, alternate

location of lift stations, or similar public benefits which may be

accrued by supplementing the private developer's initial investment.

Sec. 2. The Town of Garner may enter into valid written

contracts relating to such reimbursements.

Sec. 3. The Town of Garner may, by such ordinances and

contracts, provide for reimbursement out of either the town's utility

fund or out of future impact fees paid by other developers whose

projects tie onto the subject infrastructure.

Sec. 4. No such reimbursement of the public portion of such

infrastructure development shall be deemed to be construction, subject

to Article 8 of Chapter 143 of the General Statutes, Public Contracts,

or be deemed to be an evasion of the provisions of said Article,

provided that the contract for the construction project complies with

the requirements of G.S. 143-129 relating to public advertising and

bid opening requirements which would be applicable, if the contract

had been let by the Town of Garner.
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Sec. 5. This act applies only to the Town of Garner.

Sec. 6. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

H.B. 762 CHAPTER 282 m :

AN ACT TO PROVIDE FOR MODIFICATION OF THE
HAYWOOD COUNTY PREDEVELOPMENT ORDINANCE.

The General Assembly of North Carolina enacts:

Section 1. Chapter 970 of the 1985 Session Laws is amended
by adding a new section to read:

"
Sec. 3.1. (a) The exemption for a family subdivision under the

predevelopment ordinance adopted pursuant to this act shall apply only

if the deed of conveyance contains the following information: (i) the

subdivision is a 'family subdivision' as defined by subsection (d) of

Section 4 of this act, (ii) the subdivision is exempted from the

provisions of the predevelopment ordinance, and (iii) the various lot

evaluations, including septic tank suitability evaluation, may not have

been performed in accordance with the predevelopment ordinance

adopted pursuant to this act.

(b) Any plat of property exempted from the predevelopment

ordinance as a family subdivision shall be stamped 'Family

Subdivision Exempted from Predevelopment Ordinance'

.

(c) The predevelopment ordinance adopted pursuant to this act may
provide that no instrument or plat may be recorded in the Office of the

Register of Deeds unless it is in compliance with this section.

(d) The predevelopment ordinance adopted pursuant to this act shall

provide whether the combination provided for by subsection (d)(9) of

Section 4 of this act must be accomplished by a new recorded deed, a

new recorded plat, or a mere statement of intent in a recorded deed.
"

Sec. 2. Subsection (d) of Section 4 of Chapter 970 of the 1985

Session Laws reads as rewritten:

"(d) 'Subdivision' means all divisions of a tract or parcel of land;

however, each of the following is not included within this definition

and is not subject to regulation under this act:

(1) The combination or recombination of portions of previously

subdivided and recorded lots if the total number of lots is

not increased;

(2) The division of a tract into lots or parcels each of which is

greater than 10 acres, if no public road right-of-way

dedication is proposed;
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(3) The division of a tract in common ownership the entire

area of which is less than five acres;

(4) The division of land for the purpose of conveying a single

lot or parcel to each tenant in common, all of whom jointly

inherited the land by intestacy or by will;

-(5) The division of land into no more than t\vo parcels for the

purpose of conveying at least one of the resulting lots to a

grantee who would have been an heir of the grantor if the

grantor—bad—died

—

intestate—immediately—prior—to—the

conveyance;

(5a) The division of land into two or more parcels for the

purpose of conveying all the resulting parcels or lots, with

the exception of parcels retained by the grantor, to a

grantee or grantees who are in any degree of lineal kinship

or to a grantee or grantees within three degrees of

collateral kinship to the grantor. Such a division shall be
known as a 'family subdivision';

(6) The public purchase of strips of land for widening or

opening roads or highways;

(7) The division of land pursuant to an order of a court of the

General Court of Justice; and Justice;

(8) The division of land for cemetery lots or burial plots , plots;

and

(9) The division of land into more than two parcels for the

purpose of combining one of the parcels with an adjacent

tract of land if the adjacent tract is in compliance with all

the provisions of the county ordinance adopted pursuant to

this act and the combining of the parcel and adjacent tract

results in a newly created single 'parcel' for land records

purposes.
"

Sec. 3. This act does not impose any liability on the State of

North Carolina concerning the construction or maintenance of any
road.

Sec. 4. This act applies to Haywood County only.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

H.B. 794 CHAPTER 283

AN ACT AMENDING THE CHARTER OF THE CITY OF
DURHAM WITH RESPECTS TO THE SERVICE OF
COMPLAINTS AND ORDERS IN HOUSING CODE CASES.
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The General Assembly of North Carolina enacts:

Section 1. The Charter of the City of Durham, being Chapter

671, 1975 Session Laws, as amended, is amended by adding the

following new section:

"Sec. 102.4. Service of Complaints and Orders. Complaints or

orders issued by a public oifficer pursuant to Part 5 or 6 of Article 19

of Chapter 160A of the General Statutes shall be served upon persons

either personally or by registered or certified mail and, in addition

thereto, may be served by regular mail. When service is made by
registered or certified mail and, in addition thereto, regular mail and
the registered or certified mail is unclaimed but the regular mail is not

returned by the post office within 10 days after mailing, service shall

be deemed sufficient under Parts 5 and 6 of Article 19 of Chapter

160A of the General Statutes."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

H.B. 841 CHAPTER 284

AN ACT TO MAKE VARIOUS AMENDMENTS TO THE
PRINCIPAL AND INCOME ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 37-17 reads as rewritten:

"^37-17. Definitions.

4^ As used in this Article:

(1) 'Income beneficiary' means the person to whom income is

presently payable or for whom it is accumulated for

distribution as income.

(2) 'Inventory value' means the cost of property purchased by
the trustee and the market value of other property at the

time it became subject to the trust, but in the case of a

testamentary trust the trustee may use any value finally

determined for the purposes of an estate or inheritance tax.

(2a) 'Pecuniary bequest' means either (i) a bequest of a specific

sum of money directed under a will, or (ii) a distribution

or allocation, either outright or in trust, of a specific sum
of money directed under a trust instrument to be made
upon the death of the grantor of the trust, upon the death

of any beneficiary of the trust, or upon the happening of

any other contingency. A 'pecuniary bequest' includes

sums determined under a mathematical formula contained

in the will or governing trust instrument and sums which
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can be satisfied by a distribution in kind in lieu of a

distribution of money.

(3) 'Personal representative' shall include executor, any

successor executor, administrator of intestate estates,

administrator c.t.a., successor administrator, collector, or

any fiduciary appointed to administer or conserve an estate.

(4) 'Remainderman' means the person entitled to principal,

including income which has been accumulated and added to

principal.

(5) 'Trustee' means an original trustee and any successor or

added trustee and, where applicable, the personal

representative of a decedent's estate.

(6) 'Trust' includes, where applicable, a decedent's estate

whether testate or intestate.

(7) 'Tax' includes any interest or penalty thereon except where

such interest or penalty is separately provided for in this

Article.

(8) 'Living trust' means a trust created during the lifetime of

the grantor that can be amended or revoked in its entirety

by the grantor, which is fully includable in the grantor's

gross estate for federal estate tax purposes upon the

grantor's death, and which is used for the disposition of all

or part of the grantor's estate at the grantor's death to

beneficiaries designated in the trust instrument or to further

trusts created under the trust instrument.
"

Sec. 2. G.S. 37-21 reads as rewritten:

"§ 37-21. Income earned and expenses incurred during administration of

a decedent 's estate, estate or a living trust.

(a) Unless the will or trust instrument otherwise provides or the

court otherwise directs:

(1) All expenses incurred in connection with the administration

and settlement of a decedent's estate or in connection with

the administration and settlement of a living trust following

the grantor's death and prior to the distribution of the trust

property to the beneficiaries or to further trusts entitled to

succeed to the property after the grantor's death (other than

expenses of management and operation of the estate or trust

property), including debts, funeral and burial expenses,

death taxes, penalties concerning death taxes, and family

allowances, shall be charged against the principal of the

estate; estate or the living trust; and

(2) Compensation of attorneys attorneys, trustees, and personal

representatives and court costs, to the extent they are

incurred in the administration and settlement of a decedent's
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estate, estate or of a decedent's living trust (following the
death of the grantor of the trust and prior to distribution of
the trust property to the beneficiaries or to further trusts

entitled to succeed to the property after the grantor's death),

shall be charged against the principal of the estate, estate or
the living trust; and

(3) All expenses incurred in the management and operation of
the estate property a decedent's estate or living trust shall be
charged against principal or income of the estate or living

trust in accordance with the rules applicable to a trustee

under the succeeding provisions of this Article.

(b) Unless the will or trust instrument otherwise provides, or the
court otherwise directs, income from the assets of a decedent's estate

or living trust after the death of the decedent and before distribution,

including income from property used to discharge liabilities, shall be
determined in accordance with the rules applicable to a trustee under
this Chapter and distributed as follows:

(1) To specific legatees and legatees, devisees, and distributees

the income from the property bequeathed—or devised
bequeathed, devised, or directed to be distributed to them
respectively, less taxes, ordinary repairs and other expenses
of management and operation of the property, and
appropriate portions of interest expense accrued since the

death of the decedent and taxes imposed on income
(excluding taxes chargeable against principal) which accrue
during the period of administration; administration of the

decedent's estate or living trust;

(la) To all legatees or distributees of pecuniary bequests, other
than pecuniary bequests:

a^ To or for the benefit of the decedent's surviving spouse
that are or can be qualified for the federal estate tax

marital deduction; or

b. To or for the benefit of charitable organizations that are

qualified for the federal estate tax charitable deduction,

including a charitable remainder trust,

as provided in G.S. 37-21.1;

(2) To all other legatees and devisees legatees, devisees, and
distributees (except legatees of pecuniary bequests not in

trust) and to all takers by intestacy, the balance of the

income, less the balance of taxes, ordinary repairs and
other expenses of management and operation of all property
from which the estate or living trust is entitled to income,
interest expense accrued since the death of the decedent and
taxes imposed on income (excluding taxes chargeable
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against principal) which accrue during the period of

administration, administration of the estate or living trust,

in proportion to their respective interests in the

undistributed assets of the estate or living trust computed at

times of distribution on the basis of inventory federal estate

tax value,

(c) Income received under subsection (b) by a trustee shall be

treated as income of the trust.

"

Sec. 3. Chapter 37 of the General Statutes is amended by

adding a new section to read:

" § 37-21 . 1 . Interest on pecuniaiy bequests.

Unless the will or trust instrument otherwise provides, or the court

otherwise directs, interest on pecuniary bequests, other than pecuniary

bequests:

(1) To or for the benefit of a decedent's surviving spouse which

are or can be qualified for the federal estate tax marital

deduction; or

(2) To or for the benefit of charitable organizations which are

qualified for the federal estate tax charitable deduction,

including a charitable remainder trust,

shall be computed as provided in G.S. 24-1 and shall begin to accrue

on the date that is one year following either the date of death of the

person whose death gives rise to the payment of the pecuniary

bequest, or the happening of any other contingency which gives rise to

the payment of the pecuniary bequest.
"

Sec. 4. G.S. 37-30 reads as rewritten:

"§ 37-30. Taxes.

(a) Regularly Except as provided in subsection (d) of this section,

regularly recurring taxes assessed against any portion of the principal

and any tax levied on receipts defined as income under this Article or

the trust instrument shall be charged against income.

(b) Any tax levied upon profits, gains or receipts allocated to

principal shall be charged against principal notwithstanding

denomination of the tax as an income tax by the taxing authority.

(c) If an estate or inheritance tax is levied in respect of a trust in

which both an income beneficiary and a remainderman have an

interest, any amount apportioned to the trust shall be charged against

principal even though the income beneficiary also has rights in the

principal.

(d) One-half of ad valorem taxes and intangibles taxes shall be

charged against income, and one-half of such taxes shall be charged

against principal.
"

Sec. 5. G.S. 37-3 1(b) reads as rewritten:
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"(b) Unless the court otherwise directs, compensation of the trustee

other than regular compensation shall be charged against income if the

matter primarily concerns the income interest,—

s

hall be charged
agains t principal if the matter primarily concerns principal and shall

be charged one half against each if the primary concern cannot readily

-be

—

determined;—provided—that

—

compensation principal, including

compensation relating to environmental remediation; provided that if

the matter relates only to the income interest, the compensation shall

be charged to income. Compensation computed on principal as an
acceptance, distribution or termination fee shall be charged against

principal." .< -,

Sec. 6. G.S. 37-33 reads as rewritten: -

" § 37-33. Management of principal and application of income.

Ail One-half of all expenses reasonably incurred for current

management of principal and application of income shall be charged
against income; income, and one-half of such expenses shall be
charged against principal; except that the direct costs of investing and
reinvesting principal shall be charged against principal."

Sec. 7. G.S. 37-35 reads as rewritten:
" § 37-35. Premiums on insurance.

Premiums on insurance taken upon the interests of the income
beneficiary, remainderman, or trustee shall be charged against

income, income, except that premiums for surety bonds shall be
charged one-half against income and one-half against principal.

"

Sec. 8. This act becomes effective January 1, 1994, and applies

to trusts in existence on that date or established on or after that date

and to tax years of decedents' estates beginning on or after that date,

except that Sections 4 through 7 of this act apply only to trusts

established on or after January 1, 1994.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

H.B. 385 CHAPTER 285

AN ACT TO REDUCE THE BLOOD ALCOHOL CONTENT FOR
DRIVING WHILE IMPAIRED AND RELATED OFFENSES
FROM 0.10 TO 0.08; TO REDUCE THE MINIMUM BLOOD
ALCOHOL CONTENT NECESSARY FOR AN IMMEDIATE
TEN-DAY REVOCATION OF DRIVING PRIVILEGES FROM
0.10 TO 0.08; TO MAKE THE RESULTS OF A FIRST BF^ATH
TEST ADMISSIBLE UNDER CERTAIN CIRCUMSTANCES; TO
ESTABLISH THAT THE REVOCATION OF A PROVISIONAL
LICENSEE'S LICENSE FOR DRIVING AFTER CONSUMING
ALCOHOL SHALL BE UNTIL THE LICENSEE'S
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EIGHTEENTH BIRTHDAY OR FORTY-FIVE DAYS,
WHICHEVER IS LONGER; TO PROVIDE CLARIFICATION
ABOUT WHEN AN EARLIER CONVICTION FOR DRIVING
WHILE IMPAIRED CAN BE USED FOR AGGRAVATION
PURPOSES; TO ADD A NEW GROSSLY AGGRAVATING
FACTOR TO IMPAIRED DRIVING; TO AMEND THE FELONY
DEATH BY VEHICLE STATUTE; AND TO REQUIRE THAT
THERE BE NO INSURANCE CONSEQUENCES FOR A
REVOCATION UNDER G.S. 20-16.5 WHEN THERE IS A
DISMISSAL OR ACQUITTAL OF THE IMPAIRED DRIVING
OFFENSE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 20-138. 1(a) reads as rewritten:

"(a) Offense. - A person commits the offense of impaired driving

if he drives any vehicle upon any highway, any street, or any public

vehicular area within this State:

(1) While under the influence of an impairing substance; or

(2) After having consumed sufficient alcohol that he has, at any

relevant time after the driving, an alcohol concentration of

OAQ 0.08 or more."

Sec. 2. G.S. 20-12. 1(a) reads as rewritten:

"(a) It is unlawful for any person to accompany another person

driving a motor vehicle, in accordance with G.S. 20-11, or instruct

another person driving a motor vehicle, in accordance with G.S.

20-7(1-1) and (m) or G.S. 20-12:

(1) While the person accompanying or instructing is under the

influence of an impairing substance; or

(2) After having consumed sufficient alcohol that he has, at any

relevant time after the driving, an alcohol concentration of

OOQ 0.08 or more."

Sec. 3. G.S. 20-16. 2(a) reads as rewritten:

"(a) Basis for Charging Officer to Require Chemical Analysis;

Notification of Rights. — Any person who drives a vehicle on a

highway or public vehicular area thereby gives consent to a chemical

analysis if he is charged with an implied-consent offense. The

charging officer must designate the type of chemical analysis to be

administered, and it may be administered when he has reasonable

grounds to believe that the person charged has committed the

implied-consent offense. Except as provided in subsection (b), the

person charged must be taken before a chemical analyst authorized to

administer a test of a person's breath, who must inform the person

orally and also give him a notice in writing that:

(1) He has a right to refuse to be tested.
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(2) Refusal to take any required test or tests will result in an
immediate revocation of his driving privilege for at least 10
days and an additional 12-month revocation by the Division
of Motor Vehicles.

(3) The test results, or the fact of his refusal, will be admissible
in evidence at trial on the offense charged.

(4) His driving privilege will be revoked immediately for at least

10 days if:

a. The test reveals an alcohol concentration of 4U^ 0.08 or

more; or

b. He was driving a commercial motor vehicle and the test

reveals an alcohol concentration of 0.04 or more.

(5) He may have a qualified person of his own choosing
administer a chemical test or tests in addition to any test

administered at the direction of the charging officer.

(6) He has the right to call an attorney and select a witness to

view for him the testing procedures, but the testing may not

be delayed for these purposes longer than 30 minutes from
the time he is notified of his rights."

Sec. 4. G.S. 20-16.2(1) reads as rewritten:

"(i) Right to Chemical Analysis before Arrest or Charge. — A
person stopped or questioned by a law-enforcement officer who is

investigating whether the person may have committed an
implied-consent offense may request the administration of a chemical
analysis before any arrest or other charge is made for the offense.

Upon this request, the officer must afford the person the opportunity

to have a chemical analysis of his breath, if available, in accordance
with the procedures required by G.S. 20-139. 1(b). The request

constitutes the person's consent to be transported by the

law-enforcement officer to the place where the chemical analysis is to

be administered. Before the chemical analysis is made, the person
must confirm his request in writing and he must be notified:

(1) That the test results will be admissible in evidence and may
be used against him in any implied-consent offense that may
arise;

(2) That his license will be revoked for at least 10 days if:

a. The test reveals an alcohol concentration of . 1 0.08 or

more; or

b. He was driving a commercial motor vehicle and the test

results reveal an alcohol concentration of 0.04 or more.

(3) That if he fails to comply fully with the test procedures, the

officer may charge him with any offense for which the

officer has probable cause, and if he is charged with an

implied-consent offense, his refusal to submit to the testing
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required as a result of that charge would result in revocation

of his driver's license. The resuhs of the chemical analysis

are admissible in evidence in any proceeding in which they

are relevant."

Sec. 5. G.S. 20-16.5(b) reads as rewritten:

"(b) Revocations for Persons Who Refuse Chemical Analyses or

Have Alcohol Concentrations of QAQ 0.08 or More After Driving a

Motor Vehicle or of 0.04 or More After Driving a Commercial

Vehicle. — A person's driver's license is subject to revocation under

this section if:

(1) A charging officer has reasonable grounds to believe that the

person has committed an offense subject to the

implied-consent provisions of G.S. 20-16.2;

(2) The person is charged with that offense as provided in G.S.

20- 16. 2(a);

(3) The charging officer and the chemical analyst comply with

the procedures of G.S. 20-16.2 and G.S. 20-139.1 in

requiring the person's submission to or procuring a

chemical analysis; and

(4) The person:

a. Willfully refuses to submit to the chemical analysis;

b. Has an alcohol concentration of QAQ 0.08 or more

within a relevant time after the driving; or

c. Has an alcohol concentration of 0.04 or more at any

relevant time after the driving of a commercial vehicle."

Sec. 6. G.S. 20-16. 5(bl) reads as rewritten:

"(bl) Precharge Test Results as Basis for Revocation. -
Notwithstanding the provisions of subsection (b), a person's driver's

license is subject to revocation under this section if:

(1) He requests a precharge chemical analysis pursuant to G.S.

20-16.2(1); and

(2) He has:

a. An alcohol concentration of OUjO 0.08 or more at any

relevant time after driving; or

b. An alcohol concentration of 0.04 or more at any relevant

time after driving a commercial motor vehicle; and

(3) He is charged with an implied-consent offense."

Sec. 7. G.S. 20-139. 1(b3) reads as rewritten:

"(b3) Sequential Breath Tests Required. - By January 1, 1985,

the regulations of the Commission for Health Services governing the

administration of chemical analyses of the breath must require the

testing of at least duplicate sequential breath samples. Those

regulations must provide:
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(1) A specification as to the minimum observation period before

collection of the first breath sample and the time

requirements as to collection of second and subsequent

samples.

(2) That the test results may only be used to prove a person's

particular alcohol concentration if:

a. The pair of readings employed are from consecutively

administered tests; and

; b. The readings do not differ from each other by an alcohol

concentration greater than 0.02.

. i (3) That when a pair of analyses meets the requirements of

subdivision (2), only the lower of the two readings may be

used by the State as proof of a person's alcohol

concentration in any court or administrative proceeding.

A person's willful refusal to give the sequential breath samples

necessary to constitute a valid chemical analysis is a willful refusal

under G.S. 20-16. 2(c).

A person's willful refusal to give the second or subsequent breath

sample shall make the result of the first breath sample, or the result of

the sample providing the lowest alcohol concentration if more than one

breath sample is provided, admissible in any judicial or administrative

hearing for any relevant purpose, including the establishment that a

person had a particular alcohol concentration for conviction of an

offense involving impaired driving.
"

Sec. 8. G.S. 20- 13. 2(d) reads as rewritten:

"(d) A The length of revocation under this section continues until

shall be equal to the number of days from the date of the charge to the

provisional licensee licensee's eighteenth birthday reaches 18 years of

age or 45 days have elapsed, whichever occurs—last is longer .

Revocations under this section run concurrently with any other

revocations, but a limited driving privilege issued pursuant to law does

not authorize a provisional licensee to drive if his license is revoked

under this section."

Sec. 9. G.S. 20- 179(c) reads as rewritten:

"(c) Determining Existence of Grossly Aggravating Factors ;

Habitual Offender. Factors

.

~ At the sentencing hearing, based upon
the evidence presented at trial and in the hearing, the judge must first

determine whether there are any grossly aggravating factors in the

case. If the defendant has been convivted of two prior offenses

involving impaired driving and the convictions occurred within seven

years before the date of the offense for which he is being sentenced,

the judge must impose the Level One punishment under subsection

(g^ The judge must also impose the Level One punishment under

subsection (g) of this section if he the judge determines that two or
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more of the following grossly aggravating factors apply: apply. The

judge must impose the Level Two punishment under subsection (h) of

this section if the judge determines that only one of the grossly

aggravating factors applies. The grossly aggravating factors are:

(1) A single conviction prior conviction for an offense involving

impaired driving, if driving if:

a^ -the The conviction occurred within seven years before

the date of the offense for which the defendant is being

sentenced, sentenced; or

b_. The conviction occurs after the date of the offense for

which the defendant is presently being sentenced, but

prior to or contemporaneously with the present

sentencing.

Each prior conviction is a separate grossly aggravating

factor.

(2) Driving by the defendant at the time of the offense while his

driver's license was revoked under G.S. 20-28, and the

revocation was an impaired driving revocation under G.S.

20-28. 2(a).

(3) Serious injury to another person caused by the defendant's

impaired driving at the time of the offense.

(4) Driving by the defendant while a child under the age of 16

years was in the vehicle at the time of the offense.

If the judge determines that only one of the above grossly aggravating

factors applies, he must impose the Level Two punishment under

subsection (h).

In imposing a Level One or Two punishment, the judge may
consider the aggravating and mitigating factors in subsections (d) and

(e) in determining the appropriate sentence. If there are no grossly

aggravating factors in the case, the judge must weigh all aggravating

and mitigating factors and impose punishment as required by

subsection (f)."

Sec. 10. G.S. 20-141. 4(al) reads as rewritten:

"(al) Felony Death by Vehicle. — A person commits the offense of

felony death by vehicle if he unintentionally causes the death of

another person while engaged in the offense of impaired driving under

G.S. 20-138.1 or G.S. 20-138.2 and commission of that offense is the

proximate cause of the death."

Sec. 11. G.S. 58-36-75 is amended by adding a new subsection

to read:
"
(a2) The subclassification plan shall provide that there shall be no

premium surcharge or assessment of points against an insured where
(i) the insured's driver's license has been revoked under G.S. 20-

16.5; and (ii) the insured is subsequently acquitted of the offense
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involving impaired driving, as defined in G.S. 20-4.01 (24a), that is

related to the revocation, or the charge for that offense is dismissed.

In addition, no insurer shall use, for rating, underwriting, or

classification purposes, including ceding any risk to the Facility or

writing any kind of coverage subject to this Article, any license

revocation under G.S. 20-16.5 if the insured is acquitted or the

charge is dismissed as described in this subsection.
"

Sec. 12. This act becomes effective October 1, 1993, and

applies to all offenses committed on or after that date.

In the General Assembly read three times and ratified this the 5th

day of July, 1993.

S.B. 30 CHAPTER 286

AN ACT TO MAKE IT A GENERAL MISDEMEANOR TO
COMMIT AN ASSAULT ON A SPORTS OFFICIAL.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-33(b) is rewritten to read:

"(b) Unless his conduct is covered under some other provision of

law providing greater punishment, any person who commits any

assault, assault and battery, or affray is guilty of a misdemeanor
punishable by a fine, imprisonment for not more than two years, or

both such fine and imprisonment if, in the course of the assault,

assault and battery, or affray, he:

(1) Inflicts, or attempts to inflict, serious injury upon another

person or uses a deadly weapon; or

(2) Assaults a female, he being a male person at least 18 years

of age; or

(3) Assaults a child under the age of 12 years; or

. (4) to (7). Repealed by Session Laws 1991, c. 525, s. 1.

(8) Assaults an officer or employee of the State or of any

political subdivision of the State, when the officer or

employee is discharging or attempting to discharge his

official duties.

(9) Commits an assault and battery against a sports official when
the sports official is discharging or attempting to discharge

official duties at a sports event, or immediately after the

sports event at which the sports official discharged official

duties. A 'sports official' is a person at a sports event who
enforces the rules of the event, such as an umpire or

referee, or a person who supervises the participants, such as

a coach. A 'sports event' includes any interscholastic or

intramural athletic activity in a primary, middle, junior
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high, or high school, college, or university, any organized

athletic activity sponsored by a community, business, or

nonprofit organization, any athletic activity that is a

professional or semiprofessional event, and any other

organized athletic activity in the State.
"

Sec. 2. This act becomes effective December 1, 1993, and

applies to offenses occurring on or after that date.

In the General Assembly read three times and ratified this the 6th

day of July, 1993.

S.B. 628 CHAPTER 287

AN ACT TO PROHIBIT THE SALE OR OTHER TRANSFER OF A
CROSSBOW UNLESS THE PURCHASER HAS A PERMIT FOR
THE WEAPON.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-402 reads as rewritten:

"§ 14-402. Sale of certain weapons without permit forbidden.

(a) It shall be unlawful for any person, firm, or corporation in this

State to sell, give away, or transfer, or to purchase or receive, at any

place within this State from any other place within or without the State

any pistol or crossbow unless a license or permh therefor has first

been obtained by the purchaser or receiver from the sheriff of the

county in which that purchaser or receiver resides.

It shall be unlawful for any person or persons to receive from any

postmaster, postal clerk, employee in the parcel post department, rural

mail carrier, express agent or employee, railroad agent or employee

within the State of North Carolina any pistol or crossbow without

having in his or their possession and without exhibiting at the time of

the delivery of the same and to the person delivering the same the

permit from the sheriff as provided in G.S. 14-403. Any person

violating tne provisions of this section shall be guilty of a

misdemeanor, and upon conviction thereof shall be fined not less than

fifty dollars ($50.00) nor more than two hundred dollars ($200.00),

or imprisoned not less than 30 days nor more than six months, or

both, in the discretion of the court.

'Antique firearm' as defined by G.S.—1 4"409.11, and 'historic

edged weapon' as defined by G.S. 1 4-409. 12» are hereby excepted

from the provisions of this section.

(b) This section does not apply to an antique firearm or an historic

edged weapon.

(c) The following definitions apply in this section:

XI) Antique firearm. - Defined in G.S. 14-409.11.
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(2) Bolt. — A projectile made to be discharged from a crossbow.
The bolt differs from an arrow in that the bolt is heavier and
shorter than an arrow.

(3) Crossbow. — A mechanical device consisting of, but not

limited to, strings, cables, and prods transversely mounted
on either a shoulder or hand-held stock. This devise is

mechanically held at full or partial draw and released by a

trigger or similar mechanism which is incorporated into a

stock or handle. When operated, the crossbow discharges a

projectile known as a bolt.

(4) Historic edged weapon. -- Defined in G.S. 14-409.12. "

Sec. 2. G.S. 14-409.1 reads as rewritten:
" § 14-409. 1 . Sale of certain weapons without permit forbidden.

(a) It shall be unlawful for any person, firm, or corporation in this

State to sell, give away, or transfer, or to purchase or receive, at any
place within this State from any other place within or without the State

any pitsol pistol or crossbow unless a license or permit therefor has

first been obtained by the purchaser or receiver from the clerk of the

superior court of the county in which that purchaser or receiver

resides.

It shall be unlawful for any person or persons to receive from any
postmaster, postal clerk, employee in the parcel post department, rural

mail carrier, express agent or employee, railroad agent or employee
within the State of North Carolina any pistol without having in his or

their possession and without exhibiting at the time of the delivery of

the same and to the person delivering the same, the permit from the

clerk of superior court as provided in G.S. 14-409.2. Any person
violating the provisions of this section shall be guilty of a

misdemeanor, and upon conviction thereof shall be fined not less than

fifty dollars ($50.00) nor more than two hundred dollars ($200.00),
or imprisoned not less than 30 days nor more than six months, or

both, in the discretion of the court.

'Antique firearm' as defined by G.S.—1 4-409.11 > and 'historic

edged weapon' as defined by G.S. 1 4-409. 12 , are hereby excepted

from the provisions of this section.

(b) This section does not apply to an antique firearm or an historic

edged weapon.

(c) The following definitions apply in this section:

0) Antique firearm. - Defined in G.S. 14-409.11.

(2) Bolt. — A projectile made to be discharged from a crossbow.

The bolt differs from an arrow in that the bolt is heavier and
shorter than an arrow.

(3) Crossbow. — A mechanical device consisting of, but not

limited to, strings, cables, and prods transversely mounted
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on either a shoulder or hand-held stock. This devise is

mechanically held at tull or partial draw and released by a

trigger or similar mechanism which is incorporated into a

stock or handle. When operated, the crossbow discharges a

projectile known as a boh.
^ ^no n "

(4) Historic edged weapon. -- Defined in G.S. 14-409.12.

Sec. 3. This act becomes effective December 1, 1993, and

applies to offenses occurring on or after that date.
.^ ^ ^^. . .,.

In the General Assembly read three times and ratified this the 6th

day of July, 1993.

H.B. 395 CHAPTER 288

AN ACT TO CLARIFY THE LAW REGARDING THE

RECORDING OF CERTIFIED COPIES OF DOCUMENTS IN

THE OFFICE OF THE REGISTER OF DEEDS AND TO

PROVIDE THAT AN ASSIGNMENT OF A MORTGAGE OR

DEED OF TRUST NEED NOT BE RECORDED IN ORDER TO

PERFECT THE ASSIGNMENT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 8-20 is repealed.

Sec. 2. G.S. 47-31 reads as rewritten:

"
§ 47-31 Certified copies may be registered; used as evidence.

A duly certified copy of any deed or writing required or allowed to

be registered may be registered in any country; county without further

rprtifiration pursuant to G.S. 47-14; and the f^^^ify registered or

duly certified copy of any deed or writing when that has been

registered in the county where the land is situate may be given in

evidence in any court of the State."

Sec. 3. Instruments registered pursuant to G.S. 47-31 prior to

the effective date of this act that were not further certified pursuant to

G S 47-14 at the time of registration are hereby validated.

Sec. 4. Article 2 of Chapter 47 of the General Statutes is

amended by adding a new section to read:

"
§ 47-17.2. Assignments of mortgages, deeds of trust, or other

agreements pledging real property as security.

It shall not be necessary in order to effect a valid assignment ot a

note"and~deed of trust, mortgage, or other agreement pledging real

property or an interest in real property as security tor an obligation^
record a written assignment in the office of the register of deeds in the

county in which the real property is located. A transfer of the

promissory note or other instrument secured by the deed of trust,

mortgage, or other security interest that constitutes an effective
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assignment under the law of this State shall be an effective assignment
of the deed of trust, mortgage, or other security instrument. The
assignee of the note shall have the right to enforce all obligations

contained in the promissory note or other agreement, and all the

rights of the assignor in the deed of trust, mortgage, or other security

instrument, including the right to substitute the trustee named in any
deed of trust, and to exercise any power of sale contained in the

instrument without restriction. The provisions of this section do not

preclude the recordation of a written assignment of a deed of trust,

mortgage, or other security instrument, with or without the

promissory note or other instrument that it secures, provided that the

assignment complies with applicable law.
"

Sec. 5. This act is effective upon ratification, and applies to

assignments made on or after that date.

In the General Assembly read three times and ratified this the 6th

day of July, 1993.

H.B. 1021 CHAPTER 289

AN ACT TO REQUIRE THAT ALL STATE AGENCIES ISSUING
BUSINESS LICENSES OR PRIVILEGE LICENSES REPORT
QUARTEPO^Y TO THE BUSINESS LICENSE INFORMATION
OFFICE THE NUMBER OF LICENSES ISSUED BY
CATEGORY.

The General Assembly of North Carolina enacts:

Section L Article 4B of Chapter 147 of the General Statutes is

amended by adding a new section to read:
" § 147-54. 19. Report by State agencies.

Each State agency issuing licenses shall, on a quarterly basis,

report to the Office the number of licenses issued during the previous
quarter. The report shall be broken down by category, and shall be
made on a form prescribed and furnished by the Secretary of State.

"

Sec. 2. This act applies with respect to licenses issued on and
after July 1, 1993.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 6th

day of July, 1993.

SB. 59 CHAPTER 290

AN ACT TO PROHIBIT THE DISPOSAL OF CERTAIN CLASSES
OF RECYCLABLE SOLID WASTE IN LANDFILLS OR BY
INCINERATION.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-309.10 reads as rewritten:

"§ 130A-309. 10. Prohibited acts relating to packaging; coded labeling

of plastic containers required; disposal of certain special solid wastes in

landfills or by incineration prohibited.

(a) After 1 January 1990, no No beverage shall be sold or offered

for sale within the State in a beverage container designed and
constructed so that the container is opened by detaching a metal ring

or tab.

(b) After 1 October 1991, no No person shall distribute, sell, or

offer for sale in this State, any product packaged in a container or

packing material manufactured with fully halogenated

chlorofluorocarbons (CFC). Producers of containers or packing

material manufactured with chlorofluorocarbons (CFC) are urged to

introduce alternative packaging materials which are environmentally

compatible.

(c) (1) Aftef

—

1 January 1991, no No plastic bag shall be
provided at any retail outlet to any retail customer to use for

the purpose of carrying items purchased by that customer
unless the bag is composed of material which is recyclable.

Notice of recyclability shall be printed on each bag
purchased by the retailer after 1 January 1991. retailer.

(2) It is the goal of the State 4h^ that by 1 January 1993, at

least twenty-five percent (25%) of the plastic bags provided

at retail outlets in the State to retail customers for carrying

items purchased by the customer be recycled.

(d) (1) After 1 October 1991, no No person shall distribute,

sell, or offer for sale in this State any polystyrene foam
product which is to be used in conjunction with food for

human consumption unless such product is composed of

material which is recyclable.

(2) After 4- October U 1991 , no person shall distribute, sell, or

offer for sale in this State any polystyrene foam product that

is to be used in conjunction with food for human
consumption unless the Secretary certifies that at least

twenty-five percent (25%) of such products are being

recycled. This subdivision does not apply to any polystyrene

foam product containing at least twenty-five percent (25%)
polystyrene derived from products that have been collected

for recycling after those products have served the purpose
for which they were manufactured.

(e) After 1 July 1991, no No person shall distribute, sell, or offer

for sale in this State any plastic container product unless the product
has a molded label indicating the plastic resin used to produce the
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plastic container product. The code shall consist of a number placed

within three triangulated arrows and letters placed below the

triangulated arrows. The three arrows shall form an equilateral

triangle with the common point of each line forming each angle of the

triangle at the midpoint of each arrow and rounded with a short

radius. The arrowhead of each arrow shall be at the midpoint of each

side of the triangle with a short gap separating the arrowhead from the

base of the adjacent arrow. The triangle formed by the three arrows

curved at their midpoints shall depict a clockwise path around the code

number. The label shall appear on the bottom of the plastic container

product and be clearly visible. Plastic beverage containers having a

capacity of less than 16 fluid ounces, nonsolid food liquid containers

having a capacity of less than 16 fluid ounces, and rigid plastic

containers having a capacity of less than eight fluid ounces are exempt
from the requirements of this subsection. The numbers and letters

shall be as follows:

(1) For polyethylene terephthalate, the letters 'PETE' and the

number 1.

(2) For high density polyethylene, the letters 'HDPE' and the

number 2.

(3) For vinyl, the letter 'V and the number 3.

(4) For low density polyethylene, the letters 'LDPE' and the

number 4.

(5) For polypropylene, the letters 'PP' and the number 5.

(6) For polystyrene, the letters 'PS' and the number 6.

(7) For any other, including multi-material containers, the

letters 'OTHER' and the number 7.

(f) In accordance with the following schedule, no person shall

knowingly dispose of the following special solid wastes in landfills:

(1) Repealed by Session Laws 1991, c. 375, s. 1, effective

October 1, 1991.

(2) Used oil, oil. after 1 October 1990.

(3) Yard trash, -aftet—1

—

January—1993, except in landfills

classified for such use under rules adopted by the

Commission. Yard trash that is source separated from solid

waste may be accepted at a solid waste disposal area where
the area provides and maintains separate yard trash

composting facilities.

(4) White goods, goods, after 1 January 1991 .

(5) Antifreeze (ethylene glycol).

(6) Aluminum cans, after July 1, 1994.

(fl) In accordance with the following schedule, no person shall

knowingly dispose of the following solid wastes by incineration in an

incinerator for which a permit is required under this Article:
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(1) Antifreeze (ethylene glycol) used solely in motor vehicles,

after July 1, 1994.

(2) Aluminum cans, after July 1, 1994.

(3) Steel cans, unless the steel is recoverable at the end of the

incineration process, after July 1, 1994.

(4) White goods, after July 1, 1994.

Provided that this subsection shall not apply to solid waste incinerated

in an incinerator solely owned and operated by the generator of the

solid waste; and provided further that this subsection shall not apply to

antifreeze (ethylene glycol) which cannot be recycled or reclaimed to

make it usable as antifreeze in a motor vehicle.

(g) Prior to the effective dates specified in this section, the

Department shall identify and assist in developing alternative disposal,

processing, or recycling options for the solid waste identified in this

section.

(h) The accidental or occasional disposal of small amounts of

prohibited solid waste by landfill or incineration shall not be construed

as a violation of subsections (f) or (fl) of this section.
"

Sec. 2. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.

S.B. 117 CHAPTER 291

AN ACT RELATING TO ILLEGALLY PARKED VEHICLES.

The General Assembly of North Carolina enacts:

Section 1. The Board of Aldermen of the City of Winston-

Salem and the City Council of the City of Greensboro may provide, by
ordinance, for the use of wheel locks on illegally parked vehicles for

which there are three or more outstanding, unpaid, and overdue

parking tickets for a period of ninety days. The ordinance shall

provide for notice or warning to be affixed to the vehicle,

immobilization, towing, impoundment, appeal hearing, an
immobilization fee not to exceed fifty dollars ($50.00), and charges for

towing and storage. The Cities of Winston-Salem and Greensboro
shall not be responsible for any damage to an immobilized illegally

parked vehicle resulting from unauthorized attempts to free or move
that vehicle.

Sec. 2. This act applies to the Cities of Winston-Salem and
Greensboro only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.
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SB. 442 CHAPTER 292 j

AN ACT TO APPROVE AN ANNEXATION AGREEMENT
BETWEEN DAVIDSON COUNTY, THE CITY OF HIGH
POINT, AND THE CITY OF THOMASVILLE, AS TO
TERRITORY IN DAVIDSON COUNTY.

The General Assembly of North Carolina enacts: .
>

Section 1. An ORDINANCE ESTABLISHING AN
ANNEXATION AGREEMENT BETWEEN THE CITY OF HIGH
POINT, NORTH CAROLINA AND THE CITY OF
THOMASVILLE, NORTH CAROLINA AND PROVIDING FOR
THE APPROVAL OF SAID AGREEMENT BY THE BOARD OF
COMMISSIONERS OF DAVIDSON COUNTY, NORTH
CAROLINA, AS REQUIRED BY THE GENERAL STATUTES OF
NORTH CAROLINA, CHAPTER 160A, SECTION 58.24 (e),

approved by the City of High Point on October 15, 1992, the City of

Thomasville on October 19, 1992, and Davidson County on

November 6, 1992, is hereby approved and validated.

Sec. 2. Notwithstanding Section 1 of this act, the agreement

may be modified or terminated as provided in the agreement or as

provided by G.S. 160A-58.24(d).

Sec. 3. This act is effective from and after January 1, 1993.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.

SB. 885 CHAPTER 293

AN ACT TO ENSURE THAT CONSUMERS HAVE THE RIGHT
TO SELECT THE PHARMACY OF THEIR CHOICE.

The General Assembly of North Carolina enacts:

Section 1. Chapter 58 of the General Statutes is amended by

adding a new section to read:
" § 58-51-58. Pharmacy of choice.

(a) This section shall apply to all health benefit plans providing

pharmaceutical services benefits, including prescription drugs, to any

resident of North Carolina. This section shall also apply to insurance

companies and health maintenance organizations that provide or

administer coverages and benefits for prescription drugs. This section

shall not apply to any entity that has its own facility, employs or

contracts with physicians, pharmacists, nurses, and other health care

personnel, and that dispenses prescription drugs from its own
pharmacy to its employees and to enrollees of its health benefit plan;
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provided, however, this section shall apply to an entity otherwise

excluded that contracts with an outside pharmacy or group of

pharmacies to provide prescription drugs and services. This section

shall not apply to any federal program, clinical trial program, hospital

or other health care facility licensed pursuant to Chapter 13 IE or

Chapter 122C of the General Statutes, when dispensing prescription

drugs to its patients.

(b) As used in this section:

(1) 'Copayment' means a type of cost sharing whereby insured

or covered persons pay a specified predetermined amount
per unit of service with their insurer paying the remainder

of the charge. The copayment is incurred at the time the

service is used. The copayment may be a fixed or variable

amount.

(2) 'Contract provider' means a pharmacy granted the right to

provide prescription drugs and pharmacy services according

to the terms of the insurer.

(3) 'Heahh benefit plan' is as that term is defined in G.S. 58-

50-110(11).

(4) Tnsurer' means any entity that provides or offers a heaUh

benefit plan.

(5) 'Pharmacy' means a pharmacy registered with the North

Carolina Board of Pharmacy.

(c) The terms of a health benefit plan shall not:

(1) Prohibit or limit a resident of this State, who is eligible for

reimbursement for pharmacy services as a participant or

beneficiary of a health benefit plan, from selecting a

pharmacy of his or her choice when the pharmacy has

agreed to participate in the health benefit plan according to

the terms offered by the insurer;

(2) Deny a pharmacy the opportunity to participate as a contract

provider under a health benefit plan if the pharmacy agrees

to provide pharmacy services that meet the terms and

requirements, including terms of reimbursement, of the

insurer under a health benefit plan, provided that if the

pharmacy is offered the opportunity to participate, it must
participate or no provisions of G.S. 58-51-58 shall apply;

(3) Impose upon a beneficiary of pharmacy services under a

health benefit plan any copayment, fee, or condition that is

not equally imposed upon all beneficiaries in the same
benefit category, class, or copayment level under the health

benefit plan when receiving services from a contract

provider;
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(4) Impose a monetary advantage or penalty under a health

benefit plan that would affect a beneficiary's choice of
pharmacy. Monetary advantage or penalty includes higher
copayment, a reduction in reimbursement for services, or

promotion of one participating pharmacy over another by
these methods.

(5) Reduce allowable reimbursement for pharmacy services to a

beneficiary under a health benefit plan because the

beneficiary selects a pharmacy of his or her choice, so long

as that pharmacy has enrolled with the health benefit plan

. under the terms offered to all pharmacies in the plan

coverage area; or

(6) Require a beneficiary, as a condition of payment or

reimbursement, to purchase pharmacy services, including

prescription drugs, exclusively through a mail-order

pharmacy.

(d) A pharmacy, by or through a pharmacist acting on its behalf as

its employee, agent, or owner, may not waive, discount, rebate, or
distort a copayment of any insurer, policy, or plan, or a beneficiary's

coinsurance portion of a prescription drug coverage or reimbursement
and if a pharmacy, by or through a pharmacist's acting on its behalf

as its employee, agent or owner, provides a pharmacy service to an
enrollee of a health benefit plan that meets the terms and requirements
of the insurer under a health benefit plan, the pharmacy shall provide

its pharmacy services to all enrollees of that health benefit plan on the

same terms and requirements of the insurer. A violation of this

subsection shall be a violation of the Pharmacy Practice Act subjecting

the pharmacist as a licensee to disciplinary authority of the North
Carolina Board of Pharmacy pursuant to G.S. 90-85.38.

(e) At least 60 days before the effective date of any health benefit

plan providing reimbursement to North Carolina residents for

prescription drugs, which restricts pharmacy participation, the entity

providing the health benefit plan shall notify, in writing, all

pharmacies within the geographical coverage area of the health benefit

plan, and offer to the pharmacies the opportunity to participate in the

health benefit plan. All pharmacies in the geographical coverage area

of the plan shall be eligible to participate under identical

reimbursement terms for providing pharmacy services, including
prescription drugs. The entity providing the health benefit plan shall,

through reasonable means, on a timely basis, and on regular intervals

in order to effectuate the purposes of this section, inform the

beneficiaries of the plan of the names and locations of pharmacies that

are participating in the plan as providers of pharmacy services and
prescription drugs. Additionally, participating pharmacies shall be
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entitled to announce their participation to their customers through a

means acceptable to the pharmacy and the entity providing the health

benefit plans. The pharmacy notification provisions of this section

shall not apply w^hen an individual or group is en rolled, but when the

plan enters a particular county of the State.

(f) If rebates or marketing incentives are allowed to pharmacies or

other dispensing entities providing services or benefits under a health

benefit plan, these rebates or marketing incentives shall be offered on

an equal basis to all pharmacies and other dispensing entities

providing services or benefits under a health benefit plan when

pharmacy services, including prescription drugs, are purchased in the

same volume and under the same terms of payment. Nothing in this

section shall prevent a pharmaceutical manufacturer or wholesale

distributor of pharmaceutical products from providing special prices,

marketing incentives, rebates, or discounts to different purchasers not

prohibited by federal and State antitrust laws.

(g) Any entity or insurer providing a health benefit plan is subject

to G.S. 58-2-70. A violation of this section shall subject the entity

providing a health benefit plan to the sanctions of revocation,

suspension, or refusal to renew license in the discretion of the

Commissioner pursuant to G.S. 58-3-100.

(h) A violation of this section creates a civil cause of action for

damages or injunctive relief in favor of any person or pharmacy

aggrieved by the violation.

(i) The Commissioner shall not approve any health benefit plan

providing pharmaceutical services which does not conform to this

section.

(l) Any provision in a health benefit plan which is executed,

delivered, or renewed, or otherwise contracted for in this State that is

contrary to any provision of this section shall, to the extent of the

conflict, be void.

(k) It shall be a violation of this section for any insurer or any

person to provide any health benefit plan providing for pharmaceutical

services to residents of this State that does not conform to the

provisions of this section.
"

Sec. 2. If any provision of this act or the application thereof to

any person or circumstance is held invalid, such invalidity shall not

affect other provisions or applications of the act which can be given

effect without the invalid provisions or application, and to this end the

provisions of this act are declared to be severable.

Sec. 3. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.
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SB. 914 CHAPTER 294

AN ACT TO PROVIDE THAT ANY PROVISION IN A
CONTRACT TO IMPROVE REAL PROPERTY THAT
PROVIDES THAT THE CONTRACT IS SUBJECT TO THE
LAWS OF ANOTHER STATE OR SUBJECT TO LITIGATION
AND ARBITRATION IN ANOTHER STATE IS VOID AS
AGAINST PUBLIC POLICY.

The General Assembly of Nonh Carolina enacts:

Section 1. The title of Article 1 of Chapter 22B of the General
Statutes reads as rewritten:
"
Construction Indemnit)^ x^i^greements Invalid. Invalid Agreements. "

Sec. 2. Chapter 22B of the General Statutes is amended by
adding a new section to read:
" § 22B -2. Contracts to improve real property.

A provision in any contract, subcontract, or purchase order for the

improvement of real property in this State, or the providing of

materials therefor, is void and against public policy if it makes the

contract, subcontract, or purchase order subject to the laws of another

state, or provides that the exclusive forum for any litigation,

arbitration, or other dispute resolution process is located in another

state.
"

Sec. 3. This act is effective October 1, 1993, and applies to all

contracts, subcontracts, or purchase orders entered into on or after

that date.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.

SB. 1006 CHAPTER 295

AN ACT PROVIDING FOR THE REGULATION OF PURCHASES
OF REGULATED METALS PROPERTY BY SECONDARY
METALS RECYCLERS IN NORTH CAROLINA.

The Geiieral Assembly of North Carolina enacts:

Section 1. G.S. 66-10 reads as rewritten:

"§ 66-10. Failure of junk dealers of scrap, salvage, or surplus to keep

record ofpurchases of certain items misdemeanor.

(a) Every person, firm, or corporation buying brass or copper, or

any other metal, or any rubber, or leather and rubber belts rubber or

leather, rubber belts, and belting, as junk, scrap, salvage, or surplus

shall keep a register and shall keep therein containing a true and
accurate record of each purchase, showing including the description of
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the article purchased, the name from whom purchased, the amount

paid for the same, article purchased, the date thereof, of the purchase,

and -also any and all marks or brands upon said metal, rubber, or

leather and rubber belts the rubber or leather, rubber belts, and

belting. The said This register and the metal and rubber, and leather

and rubber belts rubber, leather, rubber belts, and belting purchased

shall be at all times open to the inspection of the public. A failure to

comply with these requirements or the making of a false entry

concerning such metals, rubber, the rubber or leather, of rubber

belts, or belting shall constitute a misdemeanor.

(b) Every person, fipm firm, or corporation engaged in the

business of buying or dealing in what is commonly known as 'junk,'

scrap, salvage, or surplus, including scrap metal of every kind, nature

or description

^

glass, waste paper, burlap, cloth, cordage, rubber,

leather, or belting of every kind, or brass, in addition to the above

requirements, requirements under subsection (a) of this section, shall

make and keep a record of the name and address of the person from

whom such junk this scrap, salvage, or surplus is purchased and the

license number, if any, and if there is no license, a description of the

vehicle in which such junk this scrap, salvage, or surplus is delivered.

Any person, fem firm, or corporation who or which fails to comply

with the requirements of this paragraph subsection shall be guilty of a

misdemeanor and upon conviction shall be fined not in excess of fifty

dollars ($50.00) in the discretion of the court."

Sec. 2. G.S. 66-11 reads as rewritten:

"§ 66-11. Dealing in certain metals regulated; regulated metals property;

purchasing from minors; violations of section misdemeanor.

Every person, firm, or corporation buying railroad bra sses or any

composition metal specially used in the operation of trains, or brasses ,

composition metals, or copper or aluminum of the kind or quality

used by manufacturing or power plants or by the communication or

electric utilit)^ industry, or any copper, brass or bronze of whatever

kind or description, shall keep a register and shall insert therein a true

and accurate record of each purchase, showing the name, address and

driver's license number, the make and type of vehicle hauling said

scrap, together with the license plate number thereon, of the person

from whom purchased, the amount paid for the same, the dat€

thereof, and also any and all marks or brands upon such metal. Such

records shall be kept at the place of business of the person, firm or

corporation and shall be open to inspection by any law officer. The
register shall be at all times open to the inspection of the public. Any
person or dealer buying or selling metals without complying with this

section shall be guilty of a misdemeanor; and any person making a

false entry in such register shall be guilty of a misdemeanor. Every
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person, firm^ or corporation who shall buy or receive any such metals

from persons under 18 years old, or who shall buy or receive any
such metal s after the same have been broken up and the marks or
brands obliterated, shall be guilt}^ of a misdemeanor; and every person
buying, receiving or selling, or offering for sale metals broken into

small pieces, or so broken as to obliterate the marks or brands, shall

be prima facie presumed to have received such metals kjiowing the

same to have been stolen.

(a) Definitions. - As used in this section:

(1) 'Law enforcement officer' means any duly constituted law
enforcement officer of the State or of any municipality or
county.

(2) 'Regulated metals property' means all ferrous and
nonferrous metals.

(3) 'Secondary metals recycler' means any person, firm, or
corporation in the State:

£. That, from a fixed location or otherwise, is

predominately engaged in the business of gathering or
obtaining ferrous or nonferrous metals that have served

their original economic purpose or is in the business of

performing the manufacturing process by which ferrous

metals or nonferrous metals are converted into raw
material products consisting of prepared grades and
having an existing or potential economic value; or

b^ That has facilities for performing the manufacturing
process by which ferrous metals or nonferrous metals
are converted into raw material products consisting of

prepared grades and having an existing or potential

economic value, by methods including, but not limited

to, the processing, sorting, cutting, classifying, cleaning,

baling, wrapping, shredding, shearing, or changing the

. ' physical form or chemical content of the metals, but not

including the exclusive use of hand tools.

(4) 'Fixed location' means any site occupied by a secondary
metals recycler as the owner of the site or as a lessee of the

site under a lease or other rental agreement providing for

occupation of the site by the secondary metals recycler for a

total duration of not less than 364 days.

(b) Records Required. --

(1) A secondary metals recycler shall maintain a record of all

purchase transactions in which the secondary metals recycler

purchases regulated metals property.
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(2) The following information shall be maintained for

transactions in which a secondary metals recycler purchases

regulated metals property:

a. The name and address of the secondary metals recycler.

K The name, initials, or other identification of the

individual entering the information.

c. The date of the transaction.

d^ The weight of the regulated metals property purchased.

e^ The description made in accordance with the custom of
~

the trade of the type of regulated metals property

purchased.

f. The amount of consideration given for the regulated

metals property.

g^ The name and address of the vendor of the regulated

metals property.

h^ The drivers license number or identification card

number issued by the Division of Motor Vehicles of the

person delivering the regulated metals property to the

secondary metals recycler, or, if the person delivering

the regulated metals property does not have a drivers

license or an identification card issued by the Division of

Motor Vehicles, a signed written statement that the

delivery person does not have a drivers license or an

identification card issued by the Division of Motor
Vehicles.

(3) A secondary metals recycler shall keep and maintain the

information required under this subsection for not less than

two years from the date of the purchase of the regulated

metals property.

(c) Inspection of Regulated Metals Property and Records. —
During the usual and customary business hours of a secondary metals

recycler, a law enforcement officer shall have the right to inspect

either of the following:

(1) Any and all purchased regulated metals property in the

possession of the secondary metals recycler.

(2) Any and all records required to be maintained under

subsection (b) of this section.

(d) Cash Transactions. — No secondary metals recycler shall

purchase regulated metals property for cash consideration from other

than a fixed location.

(e) Right to Restitution. — The court may order a defendant to

make restitution to the secondary metals recycler for any damage or

loss caused by the defendant arising out of an offense committed by
the defendant.
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(f) Violations. — Any person violating any of the provisions of this

section shall be guilty of a misdemeanor and upon conviction shall be
fined not more than five hundred dollars ($500.00), imprisoned for

not longer than two years, or both.

(g) Exemptions. — This section shall not apply to purchases of

regulated metals property from a manufacturing, industrial, or other

commercial vendor that generates or sells regulated metals property in

the ordinary course of its business.

(h) Preemption. — A county or municipality shall not enact any
local law, ordinance, or regulation regulating secondary metals

recyclers or regulated metals property that conflicts with this section,

and this law preempts all existing laws, ordinances, or regulations.
"

Sec. 3. This act becomes effective December 1, 1993, but

applies only to offenses committed on or after that date.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.

S.B. 1082 CHAPTER 296

AN ACT TO EXEMPT NASH AND FRANKLIN COUNTIES AND
THE MUNICIPALITIES LOCATED IN FRANKLIN COUNTY
FROM CERTAIN NOTICE REQUIREMENTS FOR THE
PURPOSE OF ADOPTING OR AMENDING ZONING
OPX)INANCES FOR WATER SUPPLY WATERSHED
PROTECTION.

The General Assembly of Norih Carolina enacts:

Section 1. (a) Notwithstanding G.S. 153A-343 or any other

provision of law, when a county is adopting a local water supply

watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of proposed zoning classification actions to any
party or other person, the county may publish once a week for four

successive calendar weeks in a newspaper having general circulation

in the area maps showing the boundaries of the area affected by the

proposed watershed regulation. The map shall not be less than one-

half of a newspaper page in size. The notice shall only be effective

for property owners who reside in the area of general circulation of

the newspaper which publishes the notice. Property owners who
reside outside of the newspaper circulation area, according to the

address listed on the most recent property tax listing for the affected

property, shall be notified by mail pursuant to G.S. 153A-343. The
person or persons mailing the notices shall certify to the board of

commissioners that fact, and the certificates shall be deemed
conclusive in the absence of fraud. In addition to the published
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notice, a county shall post one or more prominent signs immediately

adjacent to the subject area reasonably calculated to give public notice

of the proposed rezoning.

(b) Notwithstanding G.S. 153A-323 or any other provision of

law, when a county is adopting or amending any ordinance in order to

adopt a local water supply watershed protection program as required

by G.S. 143-214.5, the county shall hold a public hearing on the

ordinance or amendment. Notice of the hearing shall be published

along with the notice required by subsection (a) of this section. The
hearing shall be held not less than 10 days nor more than 25 days

after the day of last publication required by subsection (a) of this

section. In computing such period, the day of last publication is not

to be included, but the day of hearing shall be included.

Sec. 2. (a) Notwithstanding G.S. 160A-384 or any other

provision of law, when a city is adopting a local water supply

watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of proposed zoning classification actions to any

party or other person, the city may publish once a week for four

successive calendar weeks in a newspaper having general circulation

in the area maps showing the boundaries of the area affected by the

proposed watershed regulation. The map shall not be less than one-

half of a newspaper page in size. The notice shall only be effective

for property owners who reside in the area of general circulation of

the newspaper which publishes the notice. Property owners who
reside outside of the newspaper circulation area, according to the

address listed on the most recent property tax listing for the affected

property, shall be notified by mail pursuant to G.S. 153A-343. The
person or persons mailing the notices shall certify to the city council

that fact, and the certificates shall be deemed conclusive in the

absence of fraud. In addition to the published notice, a city shall post

one or more prominent signs immediately adjacent to the subject area

reasonably calculated to give public notice of the proposed rezoning.

(b) Notwithstanding G.S. 160A-364 or any other provision of

law, when a city is adopting or amending any ordinance in order to

adopt a local water supply watershed protection program as required

by G.S. 143-214.5, the city shall hold a public hearing on the

ordinance or amendment. Notice of the hearing shall be published

along with the notice required by subsection (a) of this section. The
hearing shall be held not less than 10 days nor more than 25 days

after the day of last publication required by subsection (a) of this

section. In computing such period, the day of last publication is not

to be included, but the day of hearing shall be included.

Sec. 3. Section 1 of this act applies only to Nash and Franklin

Counties.
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Sec. 4. Section 2 of tliis act applies only to the municipalities

located within Franklin County.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.

H.B. 521 CHAPTER 297

AN ACT TO AUTHORIZE THE CITY COUNCIL OF THE CITY
OF DURHAM TO DELEGATE TO THE CITY MANAGER
AUTHORITY TO APPROVE PETITIONS FOR WATER AND
SEWER SERVICE.

The General Assembly of North Carolina enacts:

Section 1. Section 82 of the Charter of the City of Durham,
being Chapter 671, 1975 Session Laws, is amended by adding a new
subdivision to read:

"(9) The City Council may delegate authority to the City

Manager or designee of the City Manager to approve or

deny any petition submitted pursuant to this section, and to

take any other actions which the City Council is authorized

to take pursuant to this section, all without the necessity of

further action by the City Council."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.

H.B. 818 CHAPTER 298

AN ACT TO DEFINE THE LIMITS OF LOCAL GOVERNMENT
EMPLOYEE POLITICAL ACTIVITIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A-99 reads as rewritten:

" § 155A-99. County employee political activity.

(a) Purpose. The purpose of this section is to ensure that county

employees are not subjected to political or partisan coercion while

performing their job duties, to ensure that employees are not restricted

from political activities while off duty, and to ensure that public funds

are not used for political or partisan activities.

It is not the purpose of this section to allow infringement upon the

rights of employees to engage in free speech and free association.

Every county employee has a civic responsibility to support good
government by every available means and in every appropriate
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manner. Employees are not shall not be restricted from affiliating

with civic organizations of a partisan or political nature, nor -ate shall

employees, while off duty, be restricted from attending political

meetings, or advocating and supporting the principles or policies of

civic or political organizations, or supporting partisan or nonpartisan

candidates of their choice in accordance with the Constitution and laws

of the State and the Constitution and laws of the United States of

America.

(b) Definitions. For the purposes of this section:

(1) 'County employee' or 'employee' means any person

employed by a county or any department or program thereof

that is supported, in whole or in part, by county funds;

(2) 'On duty' means that time period when an employee is

engaged in the duties of his or her employment; and

(3) 'Workplace' means any place where an employee engages in

his or her job duties.

(c) No employee while on duty or in the workplace may:

(1) Use his or her official authority or influence for the purpose

of interfering with or affecting the resuh of an election or

nomination for political office; or

(2) Coerce, solicit, or compel contributions for political or

partisan purposes by another employee.

(d) No employee may be required as a duty or condition of

employment, promotion, or tenure of office to contribute funds for

political or partisan purposes.

(e) No employee may use county funds, supplies, or equipment for

partisan purposes, or for political purposes except where such political

uses are otherwise permitted by law.

(f) Nothing in this section shall be construed to prohibit a county

from adopting or enforcing personnel policies not in conflict with the

rights of employees under the Constitution and laws of the State or the

Constitution and laws of the United States of America. To the extent

that this section conflicts with the provisions of any local act, local

ordinance, resolution, or policy, this section prevails to the extent of

the conflict.
"

Sec. 2. G.S. 160A-169 reads as rewritten:
" § 160A-I69. City employee political activity.

(a) Purpose. The purpose of this section is to ensure that city

employees are not subjected to political or partisan coercion while

performing their job duties, to ensure that employees are not restricted

from political activities while off duty, and to ensure that public funds

are not used for political or partisan activities.

It is not the purpose of this section to allow infringement upon the

rights of employees to engage in free speech and free association.

581



CHAPTER 298 Session Laws - 1993

Every city employee has a civic responsibility to support good
government by every available means and in every appropriate

manner. Employees are not shall not be restricted from affiliating

with civic organizations of a partisan or political nature, nor ^re shall

employees, while off duty, be restricted from attending political

meetings, or advocating and supporting the principles or policies of

civic or political organizations, or supporting partisan or nonpartisan

candidates of their choice in accordance with the Constitution and laws

of the State and the Constitution and laws of the United States of

America.

(b) Definitions. For the purposes of this section:

(1) 'City employee' or "'employee' means any person employed

by a city or any department or program thereof that is

supported, in whole or in part, by city funds;

(2) 'On duty' means that time period when an employee is

engaged in the duties of his or her employment; and

(3) 'Workplace' means any place where an employee engages in

his or her job duties.

(c) No employee while on duty or in the workplace may:

(1) Use his or her official authority or influence for the purpose

of interfering with or affecting the result of an election or

nomination for political office; or

(2) Coerce, solicit, or compel contributions for political or

partisan purposes by another employee.

(d) No employee may be required as a duty or condition of

employment, promotion, or tenure of office to contribute funds for

political or partisan purposes.

(e) No employee may use city funds, supplies, or equipment for

partisan purposes, or for political purposes except where such political

uses are otherwise permitted by law.

(f) Nothing in this section shall be construed to prohibit a city

from adopting or enforcing personnel policies not in conflict with the

rights of employees under the Constitution and laws of the State or the

Constitution and laws of the United States of America. To the extent

that this section conflicts with the provisions of any local act, city

charter, local ordinance, resolution, or policy, this section prevails to

the extent of the conflict.
"

Sec. 3. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.
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H.B. 944 CHAPTER 299

AN ACT TO RAISE THE LIMIT ON THE AMOUNT
RECOVERED IN A WRONGFUL DEATH ACTION THAT IS

LIABLE FOR THE PAYMENT OF HOSPITAL AND MEDICAL
EXPENSES OF THE DECEDENT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 28A-l8-2(a) reads as rewritten:

"(a) When the death of a person is caused by a wrongful act,

neglect or default of another, such as would, if the injured person had

lived, have entitled him to an action for damages therefor, the person

or corporation that would have been so liable, and his or their

personal representatives or collectors, shall be liable to an action for

damages, to be brought by the personal representative or collector of

the decedent; and this notwithstanding the death, and although the

wrongful act, neglect or default, causing the death, amounts in law to

a felony. The personal representative or collector of the decedent who

pursues an action under this section may pay from the assets of the

estate the reasonable and necessary expenses, not including attorneys'

fees, incurred in pursuing the action. At the termination of the

action, any amount recovered shall be applied first to the

reimbursement of the estate for the expenses incurred in pursuing the

action, then to the payment of attorneys' fees, and shall then be

distributed as provided in this section. The amount recovered in such

action is not liable to be applied as assets, in the payment of debts or

legacies, except as to burial expenses of the deceased, and reasonable

hospital and medical expenses not exceeding one thousand five

hundred dollars ($1^'^'^^) four thousand five hundred dollars ($4,500)

incident to the injury resulting in death; death, except that the amount

applied for hospital and medical expenses shall not exceed fifty percent

(50%) of the amount of damages recovered after deducting attorneys'

fees. pro\ided that all All claims filed for such services shall be

approved by the clerk of the superior court and any party adversely

affected by any decision of said clerk as to said claim may appeal to

the superior court in term time, but shall be disposed of as provided

in the Intestate Succession Act."

Sec. 2. This act becomes effective October 1, 1993, and applies

to deaths occurring on or after that date.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.
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H.B. 1047 CHAPTER 300

AN ACT TO REVISE CERTAIN PROCEDURES FOR APPEAL
UNDER THE OCCUPATIONAL SAFETY AND HEALTH ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-1 35 (j) is repealed.

Sec. 2. G.S. 95-137(b) reads as rewritten:

"(b) Procedure for Enforcement. —

(1) If, after an inspection or investigation, the Director issues a

citation under any provisions of this Article, 4i€ the Director

shall, within a reasonable time after the termination of such

inspection or investigation, notify the employer by certified

mail of any penalty, if any, h,Q the Director has

recommended to the Commissioner to be proposed under the

provisions of this Article and that the employer has 15

working days within which to notify the Director that -be the

employer wishes to contest to:

a^ Contest the citation or proposed assessment of penalty ,

penalty; or

_b. Request an informal conference.

Following an informal conference, unless the employer and

Department have entered into a settlement agreement, the

Director shall send the employer an amended citation or

notice of no change. The employer has 15 working days

from the receipt of the amended citation or notice of no
change to notify the Director that the employer wishes to

contest the citation or proposed assessment of penalty,

whether or not amended. If, within 15 working days from
the receipt of the notice issued by the Director, the employer
fails to notify the Director that ie the employer requires an

informal conference to be held or intends to contest the

citation or proposed assessment of penalty, and no notice is

filed by any employee or representative of employees under

the provisions of this Article within such time, the citation

and the assessment as proposed to the Commissioner shall

be deemed final and not subject to review by any court.

(2) If the Director has reason to believe that an employer has

failed to correct a violation for which a citation has been

issued within the period permitted for its correction (which

period shall not begin to run until the entry of a final order

by the Board in case of any review proceedings under this

Article initiated by the employer in good faith and not solely

for a delay or avoidance of penalties), the Director shall
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notify the employer by certified mail of such failure and of

the penalty proposed to be assessed under this Article by

reason of such failure and that the employer has 15 working

days within which to notify the Director that -he the employer

wishes to contest the Director's notification of the proposed

assessment of penalty. If, within 15 working days from the

receipt of notification issued by the Director, an employer

fails to notify the Director that -be the employer intends to

contest the notification or proposed recommendation of

penalty, the notification and the proposed assessment made

by the Director shall be final and not subject to review by

any court.

(3) No citation may be issued under this section after the

expiration of six months following the occurrence of any

violation.

(4) If an employer notifies the Director that -be the employer

intends to contest a citation issued under the provisions of

this Article or notification issued under the provisions of this

Article, or if, within 15 working days of the receipt of a

citation under this Article, any employee or -bis

representative thereof files a notice with the Director alleging

that the period of time fixed in the citation for the abatement

of the violation is unreasonable, the Director shall

immediately advise the Board of such notification, and the

Board shall afford an opportunity for a hearing. The Board

shall thereafter issue an order, based on findings of fact,

affirming, modifying, or vacating the Director's citation or

the proposed penalty fixed by the Commissioner, or directing

other appropriate relief, and such order shall become final

30 days after its issuance. Upon showing by an employer of

a good faith effort to comply with the abatement

requirements of a citation, and that an abatement has not

been completed because of factors beyond -bis the employer's

reasonable control, the Director, after an opportunity for a

hearing as provided in this Article, shall issue an order

affirming or modifying the abatement requirements in such

citation. The rules of procedure prescribed by the chairman

of the Board shall provide affected employees or

representatives of affected employees an opportunity to

participate as parties to hearings under this section.

^ Mouvithstanding subdivision (4) of this section.—it-an

agricultural employer notifies the Director that he intends to

contest a citation issued under the provisions of this Articl e

or notification issued under the provisions of this Article ,
or
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ift within 15 working days of the receipt of a citation under
this Article, any employee of an agricultural employer or the

employee' s representative files a notice with the Director

alleging that the period of time fixed in the citation for the

abatement of the violation is unreasonable, the Director shall

immediately advise the person giving such notice of hi s

rights to file a petition for a contested case under the

provisions of Article 3 of Chapter 15QB. Upon showing by

an employer of a good faith effort to comply with the

abatement requirements of a citation, and that an abatement

Jhas—not—been

—

completed—because of factors—beyond—bis

reasonable control, the administrative law judge, after an

opportunity for a hearing as provided in Article 3 of Chapter

150B,—may

—

issue—an

—

order—affirming or—modifying the

abatement requirements in such citation. Affected employees

or representatives of affected employees shall be considered

aggrieved persons under G.S. 150B-23 for contested cases

under this section.

(6) Each local unit of government shall report each violation for

which it is issued a citation to its local governing board at its

next public meeting and to its workers compensation

insurance carrier or to the risk pool of which it is a member
pursuant to Article 23 of Chapter 58 of the General

Statutes."

Sec. 3. G.S. 95-223(1) reads as rewritten:

"(1) 'Agricultural employment' means employment in any

service or activity included within the provisions of Section

3(f) of the Fair Labor Standards Act of 1938, or section

3121(g) of the Internal Revenue Code of 1986; and the

handling, planting, drying, packing, packaging, processing,

freezing, or grading prior to delivery for storage of any

agricultural or horticultural commodity in its

unmanufactured state and including the harvesting of

Christmas trees; trees, and the harvesting of saltwater

crabs; ".

Sec. 4. This act becomes effective October 1, 1993, and applies

to citations issued on or after that date.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.

HE. 1143 CHAPTER 301

AN ACT TO CLARIFY THAT BREAST FEEDING DOES NOT
VIOLATE INDECENCY LAWS.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 14-190.9 reads as rewritten:

"
§ 14-190.9. Indecent exposure.

(a) Any person who shall willfully expose the private parts of his or

her~person in any public place and in the presence of any other

person or persons, of the opposite sex, or aids or abets in any such

act, or who procures another to perform such act; or any person, who

as owner, manager, lessee, director, promoter or agent, or in any

other capacity knowingly hires, leases or permits the land, buildmg,

or premises of which he is owner, lessee or tenant, or over which he

has control, to be used for purposes of any such act, shall be guilty of

a misdemeanor punishable by a fine not to exceed five hundred dollars

($500.00), imprisonment for not more than six months, or both.

(b) Notwithstanding any other provision of law, a woman may

breast feed in any public or private location where she is otherwise

authorized to be, irrespective of whether the nipple of the mother^s

breast is uncovered during or incidental to the breast feeding.
"

Sec. 2. G.S. 14-190.13(6) reads as rewritten:

"(6) Sexually Explicit Nudity. - The showing of:

a. Uncovered, or less than opaquely covered, human

genitals, pubic area, or buttocks, or the nipple or any

portion of the areola of the human female fefeast^

breast, except as provided in G.S. 14-190.9(b); or

b. Covered human male genitals in a discernibly turgid

state."

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.

H.B. 826 CHAPTER 302

AN ACT TO APPOINT PERSONS TO VARIOUS PUBLIC

OFFICES UPON THE RECOMMENDATION OF THE

PRESIDENT OF THE SENATE.

Whereas, G.S. 120-121 authorizes the General Assembly to

make certain appointments to public offices upon the recommendation

of the President of the Senate; and

Whereas, the President of the Senate has made recommendations;

Now, therefore.

The General Assembly of North Carolina enacts:
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Section 1. Robert Epting of Orange County and Kirk Glenn of

Forsyth County are appointed to the Environmental Management
Commission for terms expiring June 30, 1995.

Sec. 2. Unless otherwise specified, all appointments made by

this act are for terms to begin upon ratification of this act.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 7th

day of July, 1993.

S.B. 422 CHAPTER 303

AN ACT REGULATING THE PRACTICE OF ACUPUNCTURE
AND ADDING THE PRACTICE OF DIETETICS/NUTRITION
TO THE LIST OF PRACTICES THAT ARE NOT CONSIDERED
PRACTICING MEDICINE WITHOUT A LICENSE.

The General Assembly of North Carolina enacts:

Section 1. Chapter 90 of the General Statutes is amended by

adding a new Article to read:
"ARTICLE 30.

"Practice of Acupuncture.
" § 90-450. Purpose.

It is the purpose of this Article to promote the health, safety, and

welfare of the people of North Carolina by establishing an orderly

system of acupuncture licensing and to provide a valid, effective means
of establishing licensing requirements.

"^90-451. Definitions.

The following definitions apply in this Article:

(1) Acupuncture. — A form of health care developed from

traditional and modern Chinese medical concepts that employ
acupuncture diagnosis and treatment, and adjunctive

therapies and diagnostic techniques, for the promotion,

maintenance, and restoration of health and the prevention of

disease.

(2) Board. — The Acupuncture Licensing Board.

(3) Practice of acupuncture or practice acupuncture. — The
insertion of acupuncture needles and the application of

moxibustion to specific areas of the human body based upon

acupuncture diagnosis as a primary mode of therapy.

Adjunctive therapies within the scope of acupuncture may
include massage, mechanical, thermal, electrical, and

electromagnetic treatment and the recommendation of herbs,

dietary guidelines, and therapeutic exercise.

"§ 90-452. Practice of acupuncture without license prohibited.
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(a^ Unlawful Acts. -- It is unlawful to engage in the practice of

flcununcture without a license issued pursuant to this Article It is

unlawful to advertise or otherwise represent oneself as qualitied or

authorized to engage in the practice ot acupuncture without having the

license required by this Article. A violation of this subsection is a

misdemeanor punishable by imprisonment for up to two years, a fine,

or both.
, c ^u"

IbT" Exemptions. -- This section shall not apply to any ot the

following persons:

(1) A physician licensed under Article 1 of this Chapter.

(2) A student practicing acupuncture under the direct

supervision of a licensed acupuncturist as part of a course of

study approved by the Board.

(3) A chiropractor licensed under Article 8 of this Chapter.

"
§ 90^53. Acupuncture Licensing Board.

(a) Membership. -- The Acupuncture Licensing Board shall consist

of"ibrmembers, two appointed by the Governor and four by the

General Assembly. The four members appointed by the Generaj

Assembly shall be licensed to practice acupuncture in this State a^

shall not be licensed physicians under Article 1 of this Chapter. The

person s initially appointed to those positions by the General Assembly

need not be licensed at the time of selection but shallhave met the

qualifications under G.S. 90-455(a)(4) and (5^. Of the Governor's

two appointments, one shall be a layperson who is not employed in a

health care profession; the other shall be a physician licensed under

Article 1 of this Chapter who has successfully completed 200 hours of

Category I American Medical Association credit in medical

acupuncture training as recommended by the American Academy of

Medical Acupuncture. Of the members to be appointed by the

General Assembly, two shall be appointed upon the recommendation

of the Speaker of the House of Representatives, and two shall be

appointed upon the recommendation of the Presiden t Pro Tempore of

the Senate. The members appointed by the General Assembly must

be appointed in accordance with G.S. 120-121.

Members serve at the pleasure of the appointing authority.

Vacancies shall be filled by the original appointing authority and the

term shall be for the balance of the unexpired term. A vacancy by a

member appointed by the General Assembly must be filled in

accordance with G.S. 120-122.

(b) Terms - The members appointed initially by the Governor

shiiriidTierve a term ending on June 30, 1994. Of the General

Assembly's initial appointments upon the recommendation of the

Speaker of the House of Representatives, one shall serve a term

ending June 30, 1995, and the other shall serve a term ending June
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30, 1996. Of the General Assembly's initial appointments upon the

recommendation of the President Pro Tempore of the Senate, one
shall serve a term ending June 30, 1995, and the other shall serve a

term ending June 30, 1996. After the initial appointments, all

members shall be appointed for terms of three years beginning on July

1. No person may serve more than two consecutive full terms as a

member of the Board.

(c) Meetings. -- The Board shall meet at least once each year

within 45 days after the appointment of the new members. At the

Board's first meeting each year after the new members have been
appointed, the members shall elect a chair of the Board and a

secretary for the year. No person shall chair the Board for more than

five consecutive years. The Board shall meet at other times as needed
to perform its duties. A majority of the Board shall constitute a

quorum for the transaction of business.

(d) Compensation. -- Members of the Board are entitled to

compensation and to reimbursement for travel and subsistence as

provided in G.S. 93B-5.
" § 90-454. Powers and duties of Board.

The Board may:

(1) Deny, issue, suspend, and revoke licenses in accordance
with rules adopted by the Board, and may collect fees,

investigate violations of this Article, and otherwise

administer the provisions of this Article.

(2) Sponsor or authorize other entities to offer continuing

education programs, and approve continuing education

requirements for license renewal.

(3) Establish requirements for and approve schools of

acupuncture in this State. The requirements shall be at least

as stringent as the core curricula standards of the Council of

Colleges of Acupuncture and Oriental Medicine.

(4) Sue to enjoin violations of G.S. 90-452. The court may
issue an injunction even though no person has yet been
injured as a resuU of the unauthorized practice.

(5) Adopt and use a seal to authenticate official documents of the

Board

.

(6) Employ personnel as may be needed to carry out its

functions, and purchase, lease, rent, sell, or otherwise

dispose of personal and real property for the operations of

the Board.

(7) Expend funds as necessary to carry out the provisions of this

Article from revenues and interest generated by fees

collected under this Article.
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(8) Adopt rules to implement this Article in accordance with

Chapter 150B of the General Statutes.

(9) Establish practice parameters to become effective July 1,

1995. The practice parameters shall be applicable to general

and specialty areas of practice. The Board shall review the

parameters on a regular basis and shall require licensees to

identify parameters being utilized, the plan of care, and

treatment modalities utilized in accordance with the plan of

care.

"§ 90-455. Qualifications for license; renewal.

(a) Initial License. — To receive a license to practice acupuncture,

a person shall meet all of the following requirements:

(1) Submh a completed application as required by the Board.

(2) Submit any fees required by the Board.

(3) Successfully complete a licensing examination administered

or approved by the Board.

(4) Successfully complete a three-year postgraduate acupuncture

college or training program approved by the Board.

(5) Successfully complete the Clean Needle Technique Course

offered by the Council of Colleges of Acupuncture and

Oriental Medicine.

(b) Renewal of License. — The license to practice acupuncture

shall be renewed every two years. To renew a license, a person shall

complete 40 hours of Board-approved Continuing Education Units

within each renewal period.
" § 90-456. Prohibited activities.

The Board may deny, suspend, or revoke a license, require

remedial education, or issue a letter of reprimand, if a licensed

acupuncturist or applicant:

(1) Engages in false or fraudulent conduct which demonstrates

an unfitness to practice acupuncture, including any of the

following activities:

a_. Misrepresentation in connection with an application for a

license or an investigation by the Board.

J2_.
Attempting to collect fees for services which were not

performed.

£. False advertising, including guaranteeing that a cure will

result from an acupuncture treatment.

d^ Dividing, or agreeing to divide, a fee for acupuncture

services with anyone for referring a patient.

(2) Fails to exercise proper control over one's practice by any of

the following activities:

a. Aiding an unlicensed person in practicing acupuncture.
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K Delegating professional responsibilities to a person the

acupuncturist knows or should know is not qualified to

perform.

£. Failing to exercise proper control over unlicensed
personnel working with the acupuncturist in the practice.

(3) Fails to maintain records in a proper manner by any of the

following:

a. Failing to keep written records describing the course of
treatment for each patient.

b^ Refusing to provide to a patient upon request records that

have been prepared for or paid for by the patient.

c. Revealing personally identifiable information about a

patient, without consent, unless otherwise allowed by
law.

(4) Fails to exercise proper care for a patient, including either

of the following:

a^ Abandoning or neglecting a patient without making
reasonable arrangements for the continuation of care.

b^ Exercising, or attempting to exercise, undue influence

within the acupuncturist/patient relationship by making
sexual advances or requests for sexual activity or making
submission to such conduct a condition of treatment.

(5) Displays habitual substance abuse or mental impairment so

as to interfere with the ability to provide effective treatment.

(6) Is convicted of or pleads guilty or no contest to any crime
which demonstrates an unfitness to practice acupuncture.

(7) Negligently fails to practice acupuncture with the level of

skill recognized within the profession as acceptable under
such circumstances.

(8) Willfully violates any provision of this Article or rule of the

Board.

(9) Has had a license denied, suspended, or revoked in another
jurisdiction for any reason which would be grounds for this

action in this State.

" § 90-457. Fees.

The Board may establish fees, not to exceed the following amounts,
to cover the cost of services rendered:

(1) For an application and an examination, one hundred dollars

($100.00).

(2) For issuance of a license, five hundred dollars ($500.00).

(3) For renewal of a license, three hundred dollars ($300.00).

(4) For the late renewal of a license, an additional late fee of
seventy-five dollars ($75.00).

" § 90-458. Use of titles and display of license.
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The titles 'Licensed Acupuncturist' or 'Acupuncturist' shall be used

only by persons licensed under this Article. Possession of a license

under this Article does not by itself entitle a person to identify oneself

as a doctor or physician. Each person licensed to practice

acupuncture shall post the license in a conspicuous location at the

person's place of practice.

" § 90-459. Third-party reimbursements.

Nothing in this Article shall be construed to require direct third-

party reimbursement to persons licensed under this Article.
"

Sec. 2. G.S. 90-18 reads as rewritten:

" § 90-18. Practicing without license; practicing defined; penalties.

No person shall practice medicine or surgery, or any of the

branches thereof, nor in any case prescribe for the cure of diseases

unless he shall have been first licensed and registered so to do in the

manner provided in this Article, and if any person shall practice

medicine or surgery without being duly licensed and registered, as

provided in this Article, he shall not be allowed to maintain any action

to collect any fee for such services. The person so practicing without

license shall be guilty of a misdemeanor, and upon conviction thereof

shall be fined not less than fifty dollars ($50.00) nor more than one

hundred dollars ($100.00). or imprisoned at the discretion of the court

for each and every offense.

Any person shall be regarded as practicing medicine or surgery

within the meaning of this Article who shall diagnose or attempt to

diagnose, treat or attempt to treat, operate or attempt to operate on. or

prescribe for or administer to, or profess to treat any human ailment,

physical or mental, or any physical injury to or deformity of another

person: Provided, that the following cases shall not come within the

definition above recited:

(1) The administration of domestic or family remedies in cases

of emergency.

(2) The practice of dentistry by any legally licensed dentist

engaged in the practice of dentistry and dental surgery.

(3) The practice of pharmacy by any legally licensed

pharmacist engaged in the practice of pharmacy.

(4) The practice of medicine and surgery by any surgeon or

physician of the United States army, navy, or public health

service in the discharge of his official duties.

(5) The treatment of the sick or suffering by mental or spiritual

means without the use of any drugs or other material

means.

(6) The practice of optometry by any legally licensed

optometrist engaged in the practice of optometry.

(7) The practice of midwifery as defined in G.S. 90-178.2,
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(8) The practice of chiropody by any legally licensed

chiropodist when engaged in the practice of chiropody, and
; , without the use of any drug.

(9) The practice of osteopathy by any legally licensed osteopath

when engaged in the practice of osteopathy as defined by
law, and especially G.S. 90-129.

(10) The practice of chiropractic by any legally licensed

chiropractor when engaged in the practice of chiropractic

as defined by law, and without the use of any drug or

surgery.

(11) The practice of medicine or surgery by any reputable

physician or surgeon in a neighboring state coming into

this State for consultation with a resident registered

physician. This proviso shall not apply to physicians

resident in a neighboring state and regularly practicing in

this State.

(12) Any person practicing radiology as hereinafter defined shall

be deemed to be engaged in the practice of medicine within

the meaning of this Article. 'Radiology' shall be defined as,

that method of medical practice in which demonstration and

examination of the normal and abnormal structures, parts

or functions of the human body are made by use of X ray.

Any person shall be regarded as engaged in the practice of

radiology who makes or offers to make, for a

consideration, a demonstration or examination of a human
being or a part or parts of a human body by means of

fluoroscopic exhibition or by the shadow imagery registered

with photographic materials and the use of X rays; or holds

himself out to diagnose or able to make or makes any
interpretation or explanation by word of mouth, writing or

otherwise of the meaning of such fluoroscopic or registered

shadow imagery of any part of the human body by use of X
rays; or who treats any disease or condition of the human
body by the application of X rays or radium. Nothing in

this subdivision shall prevent the practice of radiology by
any person licensed under the provisions of Articles 2,7,
8, and 12A of this Chapter.

(13) Any act, task or function performed by an assistant to a

person licensed as a physician by the Board of Medical

Examiners when
a. Such assistant is approved by and annually registered

with the Board as one qualified by training or

experience to function as an assistant to a physician,
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except that no more than two assistants may be

currently registered for any physician, and

b. Such act, task or function is performed at the direction

or under the supervision of such physician, in

accordance with rules and regulations promulgated by

the Board, and

c. The services of the assistant are limited to assisting the

physician in the particular field or fields for which the

assistant has been trained, approved and registered;

Provided that this subdivision shall not limit or prevent any

physician from delegating to a qualified person any acts,

tasks or functions which are otherwise permitted by law or

established by custom.

(14) The practice of nursing by a registered nurse engaged in

the practice of nursing and the performance of acts

otherwise constituting medical practice by a registered

nurse when performed in accordance with rules and

regulations developed by a joint subcommittee of the Board

of Medical Examiners and the Board of Nursing and

adopted by both boards.

(15) The practice of dietetics/nutrition by a licensed

dietitian/nutritionist under the provisions of Article 25 of

this Chapter.

(16) The practice of acupuncture by a licensed acupuncturist in

accordance with the provisions of Article 30 of this

Chapter.
"

Sec. 3. The Acupuncture Licensing Board shall waive the

requirements of G.S. 90-455, as enacted by this act, and shall grant a

license to practice acupuncture to a resident applicant who had

established residency in North Carolina as of January 1, 1993, and

presents evidence satisfactory to the Board no later than December 3 1

,

1994, of successful completion of training at an approved acupuncture

college or a Board-approved training program.

Sec. 4. If any portion of this act shall be declared invalid or

unconstitutional, the declaration shall not affect the validity and
constitutionality of the remaining portions.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of July, 1993.
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SB. 689 CHAPTER 304

AN ACT TO PERMIT THE CITY OF DURHAM TO PROVIDE
RELOCATION ASSISTANCE PAYMENTS FOR THE VALUE
OF MORTGAGE CREDIT CERTIFICATES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 133-9(a) is amended by adding a new
subdivision to read:

"
(4) The amount, if any, which will compensate the displaced

person for the value of a mortgage credit certificate for a

federal income tax credit. This subsection applies only to a

certificate which has been issued by the North Carolina

Housing Finance Agency and which will expire because of

the agency's acquisition of the dwelling.
"

Sec. 2. This act applies only to the City of Durham.
Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 8th

day of July, 1993.

S.B. 834 CHAPTER 305

AN ACT TO CLARIFY THE PROCEDURE FOR FORECLOSURE
UNDER POWER OF SALE AND TO ESTABLISH A NEW
UPSET BID PROCEDURE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 45-21.1 reads as rewritten:

"% 45-21.1. Definition, Definitions; construction.

(a) As used in this Article, The following definitions apply in this

Article:

(1) 'Resale' means a resale of real property or a resale of any
leasehold interest created by a lease of real property held

pursuant to G.S. 45-21.30.

(2) 'sale' 'Sale' means a sale of real property or a sale of any
leasehold interest created by a lease of real property

pursuant to {}) an express power of sale contained in a

mortgage, deed of trust, leasehold mortgage, or leasehold

deed of trust, trust or (ii) a 'power of sale', under this

Article, authorized by other statutory provisions.

(b) The following constructions apply in this Article:

(1) The terms 'mortgage' or 'deed of trust' include leasehold

mortgages or leasehold deeds of trust.
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(2) The terms ^mortgagee' or 'trustee^ include any person or

—
entity exercising a power of sale pursuant to this Article.

(3) the terms 'real property' or 'property' include any leasehold

interest created by a lease of real property.
"

Sec. 2. G.S. 45-21.3 is repealed.

Sec. 3. G.S. 45-2 1.7 (a) reads as rewritten:

"(a) When the property to be sold consists of separate tracts ot real

property situated in different counties, there shall be a separate

advertisement, sale and report of sale of the property in each county^

The report of sale for the property in any one county shall be tiled

with the clerk of the superior court of the county in which such

property is situated. The calc, and eirh cubc cqu ent revi l e sale of

each such tract shall be subject to -a separate upset bid. bids, Ihe

clerk of the superior court of the county where the property is situated

has jurisdiction with respect to *€s^ upset bids of property situated

within his county. To the extent the clerk deems necessary, the sale

of each separate tract within his county, with respect to which an upset

bid is received, shall be treated as a separate sale for the purpose ot

determining the procedure applicable thereto."

Sec. 4. G.S. 45-21.8 is amended by adding a new subsection to

"(bl) When real property is sold in parts, the sale of any such part

i. subject to a separate upset bid; and, to the extent the clerk of

superior court having jurisdiction deems advisaple, the sale ot each

such part shall thereafter be treated as a separate sale for the purpose

of determining the procedure applicable thereto.
"

Sec. 5. G.S. 45-21.9A reads as rewritten:

"
§ 45-2 L9A. Simultaneous foreclosure of two or more instruments.

When the same property/ secures two or more mortgages or deeds of

trust held by the same person, person are secured in whole or in part

bv the same property, and there are no intervening liens, except tor ad

valorem taxes, between such mortgages or deeds of trust, the

obligations secured by such mortgages or deeds of trust may be

combined and the property sold once to satisfy the combined

obligations if (i) powers of sale are provided in all such instruments;

(ii) there is no provision in any such instrument which would not

permit such a procedure; (iii) all the terms of all such instruments

requiring compliance by the lender in connection with foreclosure

sales are complied with; and (iv) all requirements of this Chapter

governing power of sale foreclosures are met with respect to all such

instruments. The proceeds of any sale shall be applied as provided in

this Chapter As between the combined obligations being foreclosed,

proceeds shall be applied in the order of priority of the instruments

securing them, and any deficiencies shall be determined accordingly.
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Sec. 6. G.S. 45-21. 10(b) reads as rewritten:

"(b) If the instrument contains no provision with respect to a cash

deposit at the sale, the mortgagee or trustee holding the sale of real

property may require the highest bidder immediately to make a cash

deposit not to exceed ten percent (10%) of the amount of the bid up to

and including one thousand dollars ($1,000), plus five percent (5%)
of any excess over one thousand dollars ($1,000). the greater of five

percent (5%) of the amount of the bid or seven hundred fifty dollars

($750.00)/
'

Sec. 7. G.S. 45-21. 15(b) reads as rewritten:

"(b) When no sale has actually been held, compensation for a

trustee's services is determined as follows:

(1) If no compensation for the trustee's services in holding a

sale is provided for in the instrument, the trustee is not

entitled to any compensation;

(2) If compensation is specifically provided for the trustee's

services when no sale is actually held, the trustee is entitled

to such compensation;

(3) If the instrument provides for compensation for the trustee's

services in actually holding a sale, but does not provide

compensation for the trustee's services when no sale is

actually held, the trustee is entitled to *«eh compensation as

the parties agree upon; follows: (i) one-fourth of the

completed sale compensation before the trustee files the

notice of hearing; (ii) one-half after the filing of the notice

of hearing; and (iii) three-fourths after the hearing.

(4) If the instrument provides for compensation for the trustee's

services in actually holding a sale, but does not provide

compensation for the trustee's services when no sale is

actually held, and the parties are not able to agree as to the

trustee's—compensation,—thea—five

—

percent—(5%)—of the

amount of the obligation secured by the instrument, not

exceeding—the

—

amount—stipulated—ia—the

—

instrument—as

compensation for the trustee's services in actually holding a

sale, shall be deposited with the clerk of the superior court.

Such sum shall be held by the clerk until the tru stee's

compensation is fixed by the clerk, upon petition by the

trustee, after notice to the person who deposited such sum. "

Sec. 8. G.S. 45-21.16 reads as rewritten:
" § 45-21 .16. Notice ai^d hearing.

(a) The mortgagee or trustee granted a power of sale under a

mortgage or deed of trust who seeks to exercise such power of sale

shall serve upon each party entitled to notice under this section a

notice of hearing, file with the clerk of court a notice of hearing in
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accordance with the terms of this section. The notice shall specif^/ a

time and pb^'- f^^ "^ hpnrmg before the clerk of court and yhall be

cer/ed not If^ *- t*^-^" ^^ ^^y^ P'-'^^
tn the date of such hearing

,

After

the notice of hearing is filed, the notice of hearing shall be served

upon each party entitled to notice under this section. The notice shall

be f:ep'ed in any m a n n er pt-^^^JH^H Uy the Pnlef. of Civil Procedure for

the sei-'/ice "f 'I'r.mon^, or mqy he served bv actual delivery by

registered or ^^rfifj^H mnil, rptnrn receipt requested: provided, that in

thoce ingt ri n'-'-'- '» ^^'^'^^^ ypnnre by publication would be authorized,

cer.'ice may b" "^-^^^ '^y pf^^ting n notice in a conspicuou s place and

manner uf'?p t*^^ pmpprtiy for -a period of not less than 20 days before

the date of th^ hp^rin^; provnHed further, if service upon a part>^

cannot be eff-^t^H <iffpr n renfon^ble and diligent effort in a manner

authorized above, notice to such part]
,

^ may be given by posting a

notice in a -rr^ncpimony plqre nnd manner upon the proper^ for a

period of n ^ t
'^^^ ^^-^^ ^^ '^'^y^ t^^f^re the date of hearing, which

20 day period n-'^y '•'" ronrnrrently y \ '\th anv other effort to effect

ser.'ice. The notice shall specify a time and place for the hearing

before the clerk of court and shall be served not less than 10 days

prior to the date of such hearing. The notice shall be served and

proof of service shall be made in any manner provided by the Rules of

Civil Procedure for service of summons, including service by

registered mail or certified mail, return receipt requested. However,

in those instances that publication would be authorized, service may

be made by posting a notice in a conspicuous place and manner upon

the property not less than 20 days prior to the date of the hearing, and

if service upon a party cannot be effected after a reasonable and

diligent effort in a manner authorized above, notice to such party may

be given by posting the notice in a conspicuous place and manner

upon the property not less than 20 days prior to the date of hearing.

Service by posting may run concurrently with any other effort to effect

service. The notice shall be posted by the sheriff. In the event that

the service is obtained by posting, an affidavit shall be filed with the

clerk of court showing the circumstances warranting the use of service

by posting.

If all parties are not pep'H '" timp to holH the hearing on the d ate

stated in the notice of hearing, the clerk shall order it continu ed, If

any party is not served or is not timely served prior to the date of the

hearing, the clerk shall order the hearing continued to a date and time

certain, not less than 10 days from the date scheduled for the original

hearing. All notices already timely served remain effective; when the

mortgagee or trustee has satisfied the notice requirements of this

section, the clerk shall notif^^ all parties of the date to which the

hearing has been continued, effective. The mortgagee or trustee shall
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satisfy the notice requirement of this section with respect to those

parties not served or not timely served with respect to the original

hearing. The clerk shall notify any party who has not received actual

notice of the date to which the hearing has been continued by sending

the notice by first clas s mail to his last imown—address. Any party

timely served, who has not received actual notice of the date to which
the hearing has been continued, shall be sent the order of continuance

by first-class mail at his last known address.

(b) Notice of hearing shall be given served in a manner authorized

in subsection (a) 4^ upon:

(1) Any person to whom the security interest instrument itself

directs notice to be sent in case of default.

(2) Any person obligated to repay the indebtedness against

whom the holder thereof intends to assert liability therefor,

and any such person not notified shall not be liable for any

deficiency remaining after the sale.

(3) Every record owner of the real estate whose interest is of

record in the county where the real property is located at

the time of giving notice, the notice of hearing is filed in

that county. The term 'record owner' means any person

owning a present or future interest of record in the real

property^ property, which interest is of record at the time

that the notice of hearing is filed and would be affected by
the foreclosure proceeding, but does not mean or include

the trustee in a deed of trust or the owner or holder of a

mortgage, deed of trust, judgment, mechanic's or

materialman's lien, or other lien or security interest in the

real property. Tenants in possession under unrecorded

leases or rental agreements shall not be considered record

owners.

(c) Notice shall be in writing and shall state in a manner
reasonably calculated to make the party entitled to notice aware of the

following:

(1) The particular real estate security interest being foreclosed,

with such a description as is necessary to identify the real

property, including the date, original amount, original

holder, and book and page of the security instrument.

(2) The name and address of the holder of the security

instrument^ and if different from the original holder, hi s

name and address, instrument at the time that the notice of

hearing is filed.

(3) The nature of the default claimed.

(4) The fact, if such be the case, that the secured creditor has

accelerated the maturity of the debt.
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(5) Any right of the debtor to pay the indebtedness or cure the

defauh if such is permitted.

(6) Repealed by Session Laws 1977, c. 359, s. 7.

(7) The right of the debtor (or other party served) to appear

before the cleric of court at a time and on a date specified,

at which appearance he shall be afforded the opportunity to

show cause as to why the foreclosure should not be allowed

to be held. The notice shall contain a statement that if the

debtor does not intend to contest the creditor's allegations

of default, the debtor does not have to appear at the hearing

and that his failure to attend the hearing will not affect his

right to pay the indebtedness and thereby prevent the

proposed sale, or to attend the actual sale, should he elect

to do so.

(8) That if the foreclosure sale is consummated, the purchaser

will be entitled to possession of the real estate as of the date

of delivery of his deed, and that the debtor, if still in

possession, can then be evicted.

(8a) The name, address, and telephone number of the trustee or

mortgagee.

(9) That the debtor should keep the trustee or mortgagee

notified in writing of his address so that he can be mailed

copies of the notice of foreclosure setting forth the terms

under which the sale will be held, and notice of any

postponements or resales.

(10) If the notice of hearing is intended to serve also as a notice

of sale, such additional information as is set forth in G.S.
45-21. 16A.

(11) That the hearing may be held on a date later than that

stated in the notice and that the party will be notified of any

change in the hearing date.

(d) The hearing provided by this section shall be held before the

clerk of court in the county where the land, or any portion thereof, is

situated. In the event that the property to be sold consists of separate

tracts situated in different counties or a single tract in more than one
county, only one hearing shall be necessary. However, prior to that

hearing, the mortgagee or trustee shall file the notice of hearing in

any other county where any portion of the property to be sold is

located. Upon such hearing, the clerk shall consider the evidence of

the parties and may consider, in addition to other forms of evidence

required or permitted by law, affidavits and certified copies of

documents. If the clerk finds the existence of (i) valid debt of which
the party seeking to foreclose is the holder, (ii) default, (iii) right to

foreclose under the instrument, and (iv) notice to those entitled to
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such under subsection (b), then the clerk shall authorize the

mortgagee or trustee to proceed under the instrument, and the

mortgagee or trustee can give notice of and conduct a sale pursuant to

the provisions of this Article. A certified copy of any authorization or

order by the clerk shall be Filed in any other county vyhere any portion

of the property to be sold is located before the mortgagee or trustee

may proceed to advertise and sell any property located in that county.

In the event that sales are to be held in more than one county, the

provisions of G.S. 45-21.7 apply.

(dl) The act of the clerk in so finding or refusing to so find is a

judicial act and may be appealed to the judge of the district or superior

court having jurisdiction at any time within 10 days after said act.

Appeals from said act of the clerk shall be heard de novo. If an

appeal is taken from the clerk's findings, the appealing party shall post

a bond with sufficient surety as the clerk deems adequate to protect the

opposing party from any probable loss by reason of appeal; and upon
posting of the bond the clerk shall stay the foreclosure pending appeal.

(e) In the event of an appeal, either party may demand that the

matter be heard at the next succeeding term of the court to which the

appeal is taken which convenes 10 or more days after the hearing

before the clerk, and such hearing shall take precedence over the trial

of other cases except cases of exceptions to homesteads and appeals in

summary ejectment actions, provided the presiding judge may in his

discretion postpone such hearing if the rights of the parties or the

public in any other pending case require that such case be heard first.

In those counties where no session of court is scheduled within 30
days from the date of hearing before the clerk, either party may
petition any regular or special superior court judge resident in a

district or assigned to hold courts in a district where any part of the

real estate is located, or the chief district judge of a district where any
part of the real estate is located, who shall be authorized to hear the

appeal . A certified copy of any order entered as a result of the appeal

shall be filed in all counties where the notice of hearing has been
filed.

(f) Waiver of the right to notice and hearing provided herein shall

not be permitted except as set forth herein. In any case in which the

original principal amount of indebtedness secured was one hundred
thousand dollars ($100,000), or more, any person entitled to notice

and hearing may waive after default the right to notice and hearing by
written instrument signed and duly acknowledged by such party. In

all other cases, at any time subsequent to service of the notice of

hearing provided above, the clerk, upon the request of the mortgagee
or trustee, shall mail to all other parties entitled to notice of such
hearing a form by which such parties may waive their rights to the
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hearing. Upon tlie return of the forms to the clerk bearing the

signatures of each such party and that of a witness to each such

party's signature (which witness shall not be an agent or employee of

the mortgagee or trustee), the clerk in his discretion may dispense

with the necessity of a hearing and proceed to issue the order

authorizing sale as set forth above.

(g) Any notice, order, or other papers required by this Article to

be filed in the office of the clerk of superior court shall be Filed in the

same manner as a special proceeding.
"

Sec. 9. G.S. 45-21.16A reads as rewritten:
" § 45-21 . 16A. Contents of notice of sale.

The notice of sale shall — •'

(1) Describe the instrument pursuant to which the sale is held,

by identifying the original mortgagors and recording data,

and if data. If the record owner is different from the

original mortgagors mortgagors, the notice shall also list the

record owner of the property, as reflected on the records of

the register of deeds not more than 10 days prior to posting

the notice, who may be identified as present owners, and

4ttay notice. The notice may also reflect the owner not

reflected on the records if known;

(2) Designate the date, hour and place of sale consistent with the

provisions of the instrument and this Article;

(3) Describe the real property to be sold in such a manner as is

reasonably calculated to inform the public as to what is

being sold, which description may be in general terms and
may incorporate the description as used in the instrument

containing the power of sale by reference thereto. Any
property described in the instrument containing the power of

sale which is not being offered for sale should also be

described in such a manner as to enable prospective

purchasers to determine what is and what is not being

offered for sale;

(4) Repealed by Session Laws 1967, c. 562, s. 2.

(5) State the terms of the sale provided for by the instrument

pursuant to which the sale is held, including the amount of

the cash deposit, if any, to be made by the highest bidder at

the sale;

(6) Include any other provisions required by the instrument to

be included therein; -aod

(7) State that the property will be sold subject to taxes and
special assessments if it is to be so sold , sold; and
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, , (^ State whether the property is being sold subject to or

f together with any subordinate rights or interests provided

those rights and interests are sufficiently identified.
"

Sec. 10. G.S. 45-21.17 reads as rewritten:

" § 45-21 . 1 7. Posting and publishing notice of sale of real property.

In addition to complying with such provisions with respect to

posting or publishing notice of sale as are contained in the security

instrument,

(1) Notice of sale of real property shall

a. Be posted, at the courthouse door in the area designated

by the cleric of superior court for posting public notices

in the county in which the property is situated, l&r at

-1 least 45 20 days immediately preceding the sale.

b. And in addition thereto,

1. If a newspaper qualified for legal advertising is

publi shed in the count}f, the notice shall be published

in such a newspaper once a week for at least tM^o

successive weeks; but The notice shall be published

once a week for at least two successive weeks in a

newspaper published and qualified for legal

advertising in the county in which the property is

situated.

2. If no such newspaper is published in the county,

then notice shall be published once a week for at

least two successive weeks in a newspaper having a

general circulation in the county.

3. In addition to the required newspaper advertisement

under 1 or 2 above, advertisement, the clerk may in

his discretion, on application of any interested party,

V authorize such additional advertisement as in the

opinion of the clerk will serve the interest of the
'

parties, and permit the charges for such further

advertisement to be taxed as a part of the costs of the

foreclosure.

(2) When the notice of sale is published in a newspaper,

a. The period from the date of the first publication to the

date of the last publication, both dates inclusive, shall not

be less than seven days, including Sundays, and

, , b. The date of the last publication shall be not more than

10 days preceding the date of the sale.

(3) When the real property to be sold is situated in more than

one county, the provisions of subdivisions (1) and (2) shall

be complied with in each county in which any part of the

property is situated.
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(4) The notice of sale shall be mailed by first-class mail at least

20 days prior to the date of sale to each party entitled to

notice of the hearing provided by G.S. 45-21.16 whose

address is known to the trustee or mortgagee and in addition

shall also be mailed by first-class mail to any party desiring

a copy of the notice of sale who has complied with

subdivision (5) below. G.S. 45-21. 17A. Notice of the

hearing required by G.S. 45-21.16 shall be sufficient to

satisfy the requirement of notice under this section provided

such notice contains the information required by G.S.

45-21. 16A.

45) -ar Requests for Copies of Notice. - x^ny person desiring a

copy of any notice of default and sale under any security

instrument with power of sale upon real propert^f may, at

any time subsequent to the recordation of the security

instrument and prior to the giving of notice of hearing

provided for in G.S. 45 -21.16, cause to be filed for

record in the office of the register of deeds of the count^f

where all or any part of the real propert}^ is situated, a

duly acknowledged request for a copy of such notice of

sale. This request shall be signed and acknowledged by

the party making the request, shall specif^' the name and

address of the party to whom the notice is to be mailed,

shall identif)^ the deed of trust or mortgage by stating the

names of the parties thereto,—the date of recordation,

and the book and page where the same is recorded, and

shall be in substantially the following form:

-^^tt

—

accordance—with—the

—

provisions—of

—

G.S.

45-2 1.1 7(5) request is hereby made that a copy of any

notice—of sale—under—the—deed

—

of trust—(mortgage)

recorded on ................ 19...., in Book
page , records of Count}f, North Carolina,

executed by—...............—as

—

trustor—(mortgagor),—in

which ....... is named as beneficiary (mortgagee),

and as trustee, be mailed to .................

at the following address:. ................i .

Signature:

br Register of Deeds' Duties. —Upon the filing for record

of such request, the register of deeds shall index in the

general index of grantor s the names of the trustors

(mortgagors)—recited—therein,—and—the

—

names

—

of the

persons requesting copies, with a marginal entry in the

index of the book and page of the recorded securit)^

instrument to which the request refers; or upon the filing
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for record of such request, the register of deeds—m«y
instead of indexing such request on the general index of

grantors stamp upon the face of the security instrument

V ,- referred to in the request the book and page of each

i ; request for notice thereunder.

Gt Mailing Notice.—^

—

The mortgagee, trustee, or other

person authorized to conduct the sale shall at leas t 20
:rr.. days prior to the date of the sale cause to be deposited in

-! the United States mail an envelope with postage prepaid

! , containing a copy of the notice of sale, addressed to each

person whose name and address are set forth in a duly

recorded request therefor as specified in [paragraph] a

i above, directed to the address designated in such request.

,
. 4, Effect of Request on Title.— No request for a copy of

any

—

notice—filed

—

pursuant—to—this

—

section—nof—any
statement or allegation in any such request nor any

record thereof shall affect the title to real property, or be

deemed notice to any person that the person requesting

copies of notice has any claim or any right, title or

:.jic 4'- interest—Ith—of—lien—of

—

charge—upon,—the

—

property

:...; . described in the deed of trust or mortgage referred to

;
therein.

•&T Evidence—of

—

Compliance.——Tlie

—

affidavit—of—the

. mortgagee, trustee, or other person authorized to conduct
the sale that copies of the notice of sale have been mailed

to all parties filing requests for the same hereunder shall

be deemed prima facie true. If on hearing it is proven

that a party seeking to have the foreclosure sale set aside

or seeking damages resulting from the foreclosure sale

was mailed notice in accordance with this section or had

actual notice of the sale before it was held (or if a resale

,
, . was involved, prior to the date of the last resale), then he

shall—not

—

prevail

.

—Costs,—expenses,—and

—

reasonable

.,: attorneys' fees incurred by the prevailing party in any
action to set aside the foreclosure sale or for damages
resulting from the foreclosure sale shall be allowed as of

course to the prevailing party.

fx Action to Set Foreclosure Sale Aside for Failure to

Comply. — A person entitled to notice of sale by virtue

of G.S. 45-21. 17(5)a shall not bring any action to set the

sale aside on grounds that he was not mailed the notice

;
of sale unless such action is brought prior to the filing of

/ -the—filial

—

report—and

—

account—as

—

provided—m—Gr^
45-21.33, if the property is purchased by someone other
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than the secured part^f, or if brought by the secured

part}f, unless the action is brought within six months of

the date of such Filing and prior to the time the secured

part)^ sell s the propert)^ to a bona Fide purchaser for

value; nor unless the part^r bringing such action al so

tenders an amount exceeding the reported sale price or

4li€

—

amount—of the—secured—party's—interest—in—the

propert}f, including all expenses and accrued interest^

whichever is greater. Such tender shall be irrevocable

pending Final adjudication of the action.

^ Action for Damages from Foreclosure Sale for Failure to

Comply.— A person entitled to notice of sale by virtue

of G.S. 45-21.17(5)3 shall not bring any action for

damages resulting from the sale on grounds that he was

not mailed the notice unless such action is brought

within six months of the date of the Filing of the Final

report and account as provided in G . S. 45-21.33, nor

unless the part}^ bringing such action also deposits with

the clerk a cash or suret^f bond approved by the clerk

and in such amount as the clerk deems adequate to

secure the part}^ defending the action for such costs,

expenses, and reasonable attorneys' fees to be incurred

in the action.

(6) Any time periods relating to notice of hearing or notice of

sale that are provided in the security instrument may
commence with and run concurrently with the time periods

provided in G.S. 45 -21.16 or 45-21.17. G.S. 45-21.16, 45-

21.17, or 45-21, 17A.
"

Sec. 11. Article 2A, Chapter 45 of the General Statutes is

amended by adding a new section to read:

" § 45-2 1 .17A. Requests for copies of notice.

(a) Any person desiring a copy of any notice of sale may, at any

time subsequent to the recordation of the security instrument and prior

to the Filing of notice of hearing provided for in G.S. 45-21.16, cause

to be Filed for record in the ofFice of the register of deeds of each

county where all or any part of the real property is situated, a duly

acknowledged request for a copy of such notice of sale. This request

shall be a separate instrument entitled 'Request for Notice' and shall

be signed and acknowledged by the party making the request, shall

specify the name and address of the party to whom the notice is to be

mailed, shall identify the deed of trust or mortgage by stating the

names of the parties thereto, the date of recordation, and the book

and page where the same is recorded, and shall be in substantially the

following form:
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'REQUEST FOR NOTICE'
Tn accordance with the provisions of G.S. 45-21.17A, request is

hereby made that a copy of any notice of sale under the deed of trust

(mortgage) recorded on , 19...., in Book
page records of County, North Carolina, executed by

as trustor (mortgagor), in which is named
as beneficiary (mortgagee), and as trustee, be mailed to

at the following address:

Signature:

[Acknowledgement]

(b) Register of Deeds' Duties. — Upon the filing for record of

such request, the register of deeds shall index in the general index of

grantors the names of the trustors (mortgagors) recited therein, and

the names of the persons requesting copies, with a marginal entry in

the index of the book and page of the recorded security instrument to

which the request refers; or upon the filing for record of such

request, the register of deeds may, instead of indexing such request on

the general index of grantors, stamp upon the face of the security

instrument referred to in the request the book and page of each

request for notice thereunder.

(c) Mailing Notice. — The mortgagee, trustee, or other person

authorized to conduct the sale shall at least 20 days prior to the date of

the sale cause to be deposited in the United States mail an envelope

with postage prepaid containing a copy of the notice of sale, addressed

to each person whose name and address are set forth in the Request

for Notice, and directed to the address designated in such request.

(d) Effect of Request on Title. — No request for a copy of any

notice filed pursuant to this section nor any statement or allegation in

any such request nor any record thereof shall affect the title to real

property, or be deemed notice to any person that the person requesting

copies of notice has any claim or any right, title or interest in, or lien

or charge upon, the property described in the deed of trust or

mortgage referred to therein.

(e) Evidence of Compliance. — The affidavit of the mortgagee,

trustee, or other person authorized to conduct the sale that copies of

the notice of sale have been mailed to all parties filing requests for the

same hereunder shall be deemed prima facie true. If on hearing it is

proven that a party seeking to have the foreclosure sale set aside or

seeking damages resulting from the foreclosure sale was mailed notice

in accordance with this section or had actual notice of the sale before

it was held (or if a resale was involved, prior to the date of the last

resale), then the party shall not prevail. Costs, expenses, and

reasonable attorneys' fees incurred by the prevailing party in any

action to set aside the foreclosure sale or for damages resulting from
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the foreclosure sale shall be allowed as of course to the prevailing

party. .

(0" Action to Set Foreclosure Sale Aside for Failure to Comply. --

A person entitled to notice of sale by virtue of this section shall not

bring any action to set the sale aside on grounds that he was not

mailed the notice of sale unless such action is brought prior to the

filing of the final report and account as provided in G. S. 45-21.33, if

the property was purchased by someone other than the secured party;

or if brought by the secured party, unless such action is brought

within six months of the date of such filing and prior to the time the

secured party sells the property to a bona fide purchaser for value, if

the property was purchased by the secured party. In either event, the

party bringing such an action shall also tender an amount exceeding

the reported sale price or the amount of the secured party ^s interest m

the property, including all expenses and accrued interest, whichever is

greater Such tender shall be irrevocable pending final adjudication of

the action.

(g) Action for Damages from Foreclosure Sale for Failure to

Comply. -- A person entitled to notice of sale by virtue of this section

shall not bring any action for damages resulting from the sale on

grounds that he was not mailed the notice unless such action is

brough t within six months of the date of the filing of the final report

and account as provided in G.S. 45-21.33. The party bringing such

an action shall also deposit with the clerk a cash or surety bond

approved by the clerk and in such amount as the clerk deems adequate

to secure the party defending the action for such costs, expenses, and

reasonable attorneys^ fees to be incurred in the action.
"

Sec. 12. G.S. 45-21.21 reads as rewritten:

"
§ 45-2 1.21 . Postponement of sale.

(a) Any person exercising a power of sale may postpone the sale to

a day certain not later than 90 days, exclusive of Sunday, after the

original date for the sale -

(1) When there are no bidders, or

(2) When, in his judgment, the number of prospective bidders

at the sale is substantially decreased by inclement weather or

by any casualty, or

(3) When there are so many other sales advertised to be held at

the same time and place as to make it inexpedient and

impracticable, in his judgment, to hold the sale on that day,

or

(4) When he is unable to hold the sale because of illness or for

other good reason, or

(5) When other good cause exists.

609



CHAPTER 305 Session Laws - 1993

The person exercising a power of sale may postpone the sale more
than once whenever any of the above conditions are met, so long as

the sale is held not later than 90 days after the original date for the

sale.

(b) Upon postponement of a sale, the person exercising the power
of sale shall personally, or through his agent or attorney —

(1) At the time and place advertised for the sale, publicly

announce the postponement thereof; ^afld

(2) On the same day, attach to or enter on the original notice of

sale or a copy thereof, posted at the courthouse door, as

^ provided by G.S. 45-21.17, a notice of the postponement;
and

(3) Give written or oral notice of postponement to each party

entitled to notice of sale under G.S. 45-21.17.

(c) The posted notice of postponement shall ~
(1) State that the sale is postponed,

(2) State the hour and date to which the sale is postponed,

(3) State the reason for the postponement, and

(4) Be signed by the person authorized to hold the sale, or by
his agent or attorney.

(d) If a sale is not held at the time fixed therefor and is not

postponed as provided by this section, or if a postponed sale is not

held at the time fixed therefor or within 90 days of the date originally

fixed for the sale, then prior to such sale's sale taking place the

provisions of G.S. 45 -21.16, 45-21.16 need not be complied with but

the provisions of 45-21. 16A, and 45 -21.17 45-21.17, and 45-21. 17A
shall be again complied with with, except or if on appeal, that if on
appeal from findings of the clerk pursuant to G.S. 45 -21. 16(d) and (e)

the appellate court authorizes orders the sale to be held, as to such
sale so authorized the provisions of G.S. 45-21.16 need not be
complied with again but those of G.S. 45-21.16A 45-21.16A, -aod

45-21.17 45-21.17, and 45-21. 17A shall be.

(e) A sale may be postponed more than once provided the final

postponed sale date is not later than 90 days, exclusive of Sunday and
legal holidays, after the original date for the sale.

"

Sec. 13. G.S. 45-21.22 reads as rewritten:

"§ 45-21.22. Procedure upon dissolution of order restraining or
enjoining sale, sale, or upon lifting of automatic bankruptcy stay.

(a) When, before the date fixed for a sale, a judge dissolves an
order restraining or enjoining the sale, he may, if the required notice

of sale has been given, provide by order that the sale shall be held

without additional notice at the time and place originally fixed

therefor, or he may, in his discretion, make an order with respect

thereto as provided in subsection (b).
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(b) When, after the date fixed for a sale, a judge dissolves an order

restraining or enjoining the sale, he shall by order fix the time and

place for the sale to be held upon notice to be given in such manner

and for such length of time as he deems advisable.

(c) When, after the entry of any authorization or order by the clerk

of superior court pursuant to G.S. 45-21.16 and before the expiration

of the 10-day upset bid period, the foreclosure is stayed by the debtor

filing a bankruptcy petition and thereafter the stay is lifted, the trustee

or mortgagee shall not be required to comply with the provisions of

G.S. 45-21.16, but shall advertise and hold the sale in accordance

with the provisions of G.S. 45-21 16A, 45-21.17, and 45-21. 17A.
"

Sec. 14. G.S. 45-21.23 reads as rewritten:

"^45-21.23. Time of sale.

(a) A sale shall begin at the time designated in the notice of sale or

as soon thereafter as practicable, but not later than one hour after the

time fixed therefor unless it is delayed by other sales held at the same
place. The sale shall be held between the hours of 10:00 A.M. and

4:00 P.M. on any day other than Sunday or a legal holiday.

(b) No sale shall commence before 10:00 o'clock A.M . or after

4:00 o'clock P.M.
(c) No sale shall continue after 4 :00 o'clock P.M., except that in

cities or towns of more than 5,000 inhabitants, as shown by the most

recent federal census, sale of personal property may continue until

10:00 o'clock P.M. "

Sec. 15. G.S. 45-21.24 reads as rewritten:

"§ 45-21.24. Continuance of uncompleted sale.

A sale commenced but not completed within the time allowed by

G.S. 45-21.23 shall be continued by the person holding the sale to a

designated time between 10:00 o'clock A.M. and 4:00 o'clock P.M.
the next following day, other than Sunday. Sunday or a legal holiday.

In case such continuance becomes necessary, the person holding the

sale shall publicly announce the time to which the sale is continued."

Sec. 16. G.S. 45-21.27 reads as rewritten:
" § 45-21 .27. Upset bid on real property; compliance bonds.

(a) An upset bid is an advanced, increased, or raised bid whereby
any person offers to purchase real property theretofore sold, for an

amount exceeding the reported sale price by ten percent (10%) of the

first one thousand dollars ($1000) thereof plus five percent (5%) of

any excess above one thousand dollars ($1000), or last upset bid by a

minimum of five percent (5%) thereof, but in any event with a

minimum increase of tsvent)f-five dollars ($25.00), seven hundred fifty

dollars ($750.00). Subject to the provisions of subsection (b) of this

section, an upset bid shall be made by delivering to the clerk of

superior court, with whom the report of sale or last notice of upset bid
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was Filed, a deposit in cash or by certified check or cashier's check
satisfactory to the clerk in an amount greater than or equal to five

percent (5%) of the amount of the upset bid but in no event less than

seven hundred fifty dollars ($750.00). such increase being deposited

in cash^ or by certified check or cashier's check sati sfactory to the

said clerks The deposit required by this section shall be filed with the

clerk of the superior court, with whom the report of the sale or the

last notice of upset bid was filed, within ten days after the filing of

such report; such deposit to be made with the clerk of the superior

court before the expiration of the tenth day, filed by the close of

normal business hours on the tenth day after the filing of the report of

the sale or the last notice of upset bid, and if the tenth day shall fall

upon a Sunday or legal holiday, or upon a day in which the office of

the clerk is not open for the regular dispatch of its business, the

deposit may be made and the notice of upset bid filed on the day
following when said office is open for the regular dispatch of its

business. An upset bid need not be in writing, and the timely depos it

with the clerk of the required amount, together with an indication to

the clerk as to the sale to which it is applicable, is sufficient to

constitute the upset bid, subject to the provisions of subsection (b).

Subject to the provisions of G.S. 45-21.30, there shall be no resales;

rather, there may be successive upset bids each of which shall be
followed by a period of 10 days for a further upset bid. When an

upset bid is not filed following a sale, resale, or prior upset bid within

the time specified, the rights of the parties to the sale or resale become
fixed.

(b) The clerk of the superior court may require the person

submitting an upset bid an upset bidder or the highest bidder at a

resale held pursuant to G.S. 45-21.30 also to deposit with the clerk a

cash bond, or, in lieu thereof at the option of the bidder, a surety

bond, approved by the clerk. The amount of such compliance bond
shall not exceed the amount of the upset bid be in such amount as the

clerk deems adequate, but in no case greater than the amount of the

bid of the person being required to furnish the bond, less the amount
of -the any required deposit. The compliance bond shall be payable to

the State of North Carolina for the use of the parties in interest and
shall be conditioned on the principal obligor's compliance with the

bid.

(c) The clerk of the superior court may in the order of resale

require the highest bidder at a resale had pursuant to an upset bid to

deposit with the clerk a cash bond, or, in lieu thereof at the option of

the bidder, a suret)^ bond, approved by the clerk. The bond shall be in

such amount as the clerk deems adequate, but in no case greater than

612



Session Laws - 1993 CHAPTER 305

the amount -f ^^'^ ^'^^ ^f ^hr prr^on being required to furnish the

(d) A conir ' in"'-" *^^"^ ^^^'^ ^^ '" provided for by subsections (h)

and (c), :h il l b'- ry^^^^" ^^ ^^^ ^^"^"^ ^^ ^^^'^^ Carolin a for the n^e of

the pgrtif-i in -^^-r-.n nnH -hnll be ronditioned on the prin ci r?»l

obligor's compliance with his bi d.
.

(e) At the same time that an upset bid on real property is submitted

to the court as provided for in subsection (a) above, together with a

compliance bond if one is required, the upset bidder shal

simultaneously file with the clerk a notice ot upset bid. The notice ot

upset bid shall :—(Tr"State the name, address, and telephone number of the upset

bidder;

(2) Specify the amount of the upset bid;

JT) Provide that the sale shall remain open for a period of 10—
days after the date on which the notice of upset bid is filed

for the filing of additional upset bids as permitted by law;

and r

(4) Be"signed by the upset bidder or the attorney or the agent ot

the upset bidder.

(el) When an upset bid is made as provided in this section, the

clerk shall notify the trustee or mortgagee who shall thereafter mail a

written notice of upset bid by first-class mail to the last known address

of the last prior bidder and the current record owner (s) of the

property. . ,.
i

(fTWhen an upset bid is made as provided in this section, the last

prior bidder, regardless of how the bid was made, shall bereleased

from any further obligation on account of the bid and any deposit or

bond provided by him shall be released.

(g) Any person offering to purchase real property by upset bid as

permitted in this Article shall be subject to and bound by the terms of

the original notice of sale except as modified by court order or the

provisions of this Article.

(h) The clerk of superior court shall make all such orders as may

be just and necessary to safeguard the interests of all parties, and shall

have the authority to fix and determine all necessary procedural details

with respect to upset bids in all instances in which this Article fails tp

make definite provisions as to that procedure.
"

Sec. 17. G.S. 45-21.28 is repealed.

Sec. 18. G.S. 45-21.29 reads as rewritten:

"§ 45-21.29. Resale of real property; jurisciiction; procedure;—orders

Orders for possession

.
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(a) When an upset bid on real property is submitted to the clerk of

the superior courts together with a compliance bond if one is required,

the clerk shall order a resale.

(b) Notice of any resale to be held because of an upset bid shall

•(1^ Be posted, at the courthouse door in the county in which the

property is situated, for 15 days immediately preceding the

42^ And in addition thereto,

ar If a newspaper qualified for legal advertising is published

in the county, the notice shall be published in such a

newspaper once a week for at least t\vo succes s ive weeks;

feut

br If no such newspaper is published in the county, then

notice shall be publi shed once a week for at leas t t\vo

successive—weeks—m—a

—

newspaper—having—a

—

general

circulation in the county.

(3) Notice of resale shall be mailed to each party entitled to

notice of sale pursuant to G.S. 45 -21 . 17.

(c) When the notice of resale is published in a newspaper,

41^ The period from the date of the First publication to the date

of the last publication, both dates inclusive, shall not be les s

than eight days, including Sunday, and

42) The date of the last publication shall not be more than seven

days preceding the date of sale.

(d) When the real property to be resold is situated in more than

one county, the provisions of subsections (b) and (c) shall be complied

with in each county in which any part of the property is situated.

(e) The person holding the resale shall report the resale in the same
manner as required by G.S. 45-21.26.

(f) When there is no bid at a resale other than the upset bid

resulting in such resale, the person who made the upset bid is deemed
the highest bidder at the resale. Such resale remains subject to other

upset bids and resales pursuant to this Article.

(g) Resales may be had as often as upset bids are submitted in

compliance with this Article.

(h) When a resale of real property is had pursuant to an upset bid,

such sale may not be con summated until it is confirmed by the clerk

of the superior court. No order of confirmation may be made until the

time for submitting any further upset bid, pursuant to G.S . 45 -21.27,

has expired.

(i) Except as otherwise provided in this section, all the provisions of

this Article applicable to an original sale are applicable to resales.

(j) The clerk of the superior court shall make all such orders as

may be just and necessary to safeguard the interests of all parties, and
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ch all have [^M tb ^'-J^^ ^^ fi y '^ "^ Hptprmine all neces sary procedural

details with rrsp^^^ ^^ rpyqlpt in nil ingf^ncRS in which this Article fails

to make definite provi sion as to such procedure,

(k) Orders for possession of real property sold pursuant to this

Article, in favor of the purchaser and against any party or parties -in

possession at th'- t'^^'- ^f ^Hp ^-jIp urho remain in possession at the time

of application therefor, may be issued by the clerk of the superior

court of the county in which such property is sold, when:

(1) Such property has been sold in the exercise of the power of

sale contained in any JMortgage or deed of trust or granted

.by tbi« Article , mortgage, deed of trust, leasehold

mortgage, leasehold deed of trust, or a power of sale

authorized by any other statutory provisions, «od

(2) The purchaser is entitled to possession , and

(2a) The provisions of this Article have been complied with, -afld

(3) The sale has been consummated, and the purchase price

has been paid, -and

(4) The sale has been consummated, or if a resale is hel d ,

such resale has been confirmed, The purchaser has

acquired title to and is entitled to possession of the real

property sold, -ae^

(5) Ten days' notice has been given to the party or parties m
possession at the time of the sale or resale who remain in

possession at the time application is made, and

(6) Application is made by petition to such clerk by the

mortgagee, the trustee named in such deed of trust, any

substitute trustee, or the purchaser of the property/.

trustee, the purchaser of the property, or any such person's

authorized representative.

(1) An order for possession issued pursuant to G.S. 45-21. 29(k)

shall be directed to the sheriff, sheriff and shall authorize him to

remove all occupants the partly or parties in possession, and their

personal propert^N property from the premises and to put the

purchaser in possession, and shall be executed in accordance with the

procedure for executing a writ or order for possession in a summary

ejectment proceeding under G.S. 42-36.2. The purchaser shall have

the same rights and remedies in connection with the execution of an

order for possession and the disposition of personal property following

execution as are provided to a landlord under North Carolina law,

including Chapters 42 and 44A of the General Statutes.

(m) When the real property sold is situated in more than one

county, the provisions of subsection (1) of this section shall be

complied with in each county in which any part of the property is

situated.
"
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Sec. 19. G.S. 45-21.29A reads as rewritten:
" § 45-2 1.29A. No necessity Necessity for confirmation of sale.

No confirmation of sales or resales of real property made pursuant
to this Article shall be required—except—as provided—io—Gx^
45 -2 1.29(h) for resales, required. If in case of an original sale under
this Article no upset bid has been filed at the expiration of the IQ'day

period, as provided in G.S. 45-21.27, an upset bid is not filed

following a sale, resale, or prior upset bid within the period specified

in this Article, the rights of the parties to the sale or resale become
fixed."

Sec. 20. G.S. 45-21.30 reads as rewritten:

"§ 45-21.30. Failure of bidder to make cash deposit or to comply with

bid; resale.

(a) If the terms of a sale of real property require the highest bidder

to make a cash deposit at the sale, and he fails to make such required

deposit, the person holding the sale shall at the same time and place

again offer the property for sale.

(b) Repealed by Session Laws 1967, c. 562, s. 2.

(c) When the highest bidder at a sale or resale of real property or

any upset bidder fails to comply with his bid upon tender to him of a

deed for the real property or after a bona fide attempt to tender such a

deed, the person—authorized to sell the property may hold a re sale.

the clerk of superior court may, upon motion, enter an order

authorizing a resale of the real property. The procedure for such
resale shall be is the same in every respect as is provided by this

Article in the case of an original sale of real property except that the

provisions of G.S. 45-21.16 are not applicable to a resale, and the

provisions of G.S. 45-21. 29(b), (c) and (d) apply with respect to the

posting and publishing of the notice of such resale, the resale.

(d) A defaulting bidder at any sale or resale or any defaulting upset

bidder is liable on his bid, and in case a resale is had because of such
default, he shall remain liable to the extent that the final sale price is

less than his bid plus all the costs of such resale or resales, the resale.

Any deposit or compliance bond made by the defaulting bidder shall

secure payment of the amount, if any, for which the defaulting bidder

remains liable under this section.

(e) Nothing in this section deprives any person of any other

remedy against the defaulting bidder."

Sec. 21. G.S. 45-21. 33(c) reads as rewritten: -

"(c) The person who holds the sale shall also file with the clerk ~
(1) A copy of the notices of sale and resale, if any, which were

posted, and
>.

t
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(2) A copy of the notices of sale and resale, if any, which were

published in a newspaper, together with an affidavit of

publication thereof, if the notices were so published;

(3) Proof as required by the clerk, which may be by affidavit,

that notices of hearing, sale and resale were served upon all

parties entitled thereto under G.S. 45-21.16, 45 -21.17 and

45-21. 29. G.S. 45-21.17, 45-21 .ITA, and 45-21.30. In the

absence of an affidavit to the contrary filed with the clerk,

clerk prior to the order confirming the sale, an affidavit by

the person holding the sale that the notice of sale was posted

at the courthouse door in the area designated by the clerk of

superior court for posting public notices in the county or

counties in which the property is situated 20 days prior to

the sale shall be proof of compliance with the requirements

of G.S. 45-21. 17(l)a."

Sec. 22. G.S. 45-21.34 reads as rewritten:

"§ 45-21.34. Enjoining morigage sales or confirmations thereof on

equitable grounds.

Any owner of real estate, or other person, firm or corporation

having a legal or equitable interest therein, may apply to a judge of

the superior court, prior to the confirmation of any sale of such real

estate—by—a

—

mortgagee,—trustee,—commissioner—of-—other—person

authorized to sell the same, time that the rights of the parties to the

sale or resale becoming fixed pursuant to G.S. 45-21.29A to enjoin

such sale, sale or the confirmation thereof, upon the ground that the

amount bid or price offered therefor is inadequate and inequitable and

will result in irreparable damage to the owner or other interested

person, or upon any other legal or equitable ground which the court

may deem sufficient: Provided, that the court or judge enjoining such

sale or the confirmation—thereof, sale, whether by a temporary

restraining order or injunction to the hearing, shall, as a condition

precedent, require of the plaintiff or applicant such bond or deposit as

may be necessary to indemnify and save harmless the mortgagee,

trustee, cestui que trust, or other person enjoined and affected thereby

against costs, depreciation, interest and other damages, if any. which

may result from the granting of such order or injunction: Provided

further, that in other respects the procedure shall be as is now
prescribed by law in cases of injunction and receivership, with the

right of appeal to the appellate division from any such order or

injunction."

Sec. 23. G.S. 45-21.35 reads as rewritten:

"§ 45-21.35. Ordering resales before confirmation; resales; receivers

for property; tax payments.
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The court or judge granting such order or injunction, or before

whom the same is returnable, shall have the right before, but not

after, any sale is confirmed the rights of the parties to the sale or

resale becoming fixed pursuant to G.S. 45-21.29A to order a resale by

the mortgagee, trustee, commissioner, or other person authorized to

make the same in such manner and upon such terms as may be just

and equitable: Provided, the rights of all parties in interest, or who
may be affected thereby, shall be preserved and protected by bond or

indemnity in such form and amount as the court may require, and the

court or judge may also appoint a receiver of the property or the rents

and proceeds thereof, pending any sale or resale, and may make such

order for the payment of taxes or other prior lien as may be

necessary, subject to the right of appeal to the appellate division in all

cases."

Sec. 24. G.S. 45-38 reads as rewritten:

"^45-38. Recording offoreclosure.

In case of foreclosure of any deed of trust, or mortgage, the trustee

or mortgagee trustee, mortgagee, or the trustee's or mortgagee's

attorney shall record a notice of foreclosure and, whenever it is

practical to do so, may also enter upon the margin of the record of the

deed of trust or mortgage of the fact that such foreclosure and the date

when, and the person to whom, a conveyance was made by reason of

the foreclosure. In the event the entire obligation secured by a

mortgage or deed of trust is satisfied by a sale of only a part of the

property embraced within the terms of the mortgage or deed of trust,

the trustee or mortgagee trustee, mortgagee, or the trustee's or

mortgagee's attorney shall indicate in the notice of foreclosure which

property was sold and which was not sold, and may make an

additional notation indicating the same, whenever practical.

A notice of foreclosure shall consist of a separate instrument, or

that part of the original deed of trust or mortgage rerecorded, reciting

the information required hereinabove, the names of all parties to the

original instrument, the amount of the obligation secured, a reference

by book and page number to the record of the instrument foreclosed,

and the date of recording the notice of foreclosure."

Sec. 25. This act becomes effective October 1, 1993, and

applies to instruments recorded prior to, on, or after that date.

In the General Assembly read three times and ratified this the 8th

day of July, 1993.
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S.B. 859 CHAPTER 306

AN ACT TO AMEND THE CHARTER OF THE CITY OF
REIDSVILLE TO ALTER THE SIZE AND METHOD OF
ELECTING THE CITY COUNCIL.

The General Assembly of North Carolina enacts:

Section 1. Article II of the Charter of the City of Reidsville,

being Chapter 957, Session Laws of 1989, reads as rewritten:

"ARTICLE 11. GOVERNING BODY.
"Section 2.1. Mayor and City Council. The Mayor and the City

Council > hereinafter referred to as the 'Council,' Council shall be the

governing body of the City. The Mayor shall be a member of the City

Council.

"Section 2.2. City Council; Composition; Terms of Office. Xbe
Council shall be composed of five members elected by all the qualified

voters of the City for terms of tv^^o years or until their successors are

elected and qualified . Following the 1993 City election, the City

Council shall consist of seven members elected as follows: (i) two

members elected from District A by the voters of that district only; (ii)

two members elected from District B by the voters of that district only;

(iii) two members elected at large by all the voters of the City; and (iv)

the Mayor elected by all the voters of the City. In 1993 two members

shall be elected from District A for two-year terms, two members

shall be elected from District B for two-year terms, two members shall

be elected at large for four-year terms, and the Mayor shall be elected

at large for a four-year term. As the terms of the Council members
and Mayor elected in 1993 expire, their successors shall all be elected

for terms of four years.

"Section 2.3. Mayor; Term of Office; Duties. The Council shall

elect one of its members to serve as Mayor for a term of t^vo years .

The Mayor shall be the official head of the City Government and

preside at meetings of the Council, shall have the right to vote on all

matters before the Council, and shall exercise the powers and duties

conferred by law or as directed by the Council. The Mayor shall be a

participating member of the Council and is entitled to make motions,

vote, and take other actions the same as any other Council member.

"Section 2.4. Mayor Pro Tempore. The Council shall elect one of

its members choose one of the two members elected at large as Mayor
Pro Tempore to perform the duties of the Mayor during his or her the

Mayor's absence or disability, in accordance with general law. The
member chosen as Mayor Pro Tempore shall serve in such capacity
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until the organizational meeting following the next regular municipal

election, despite the contrar)^ provi sions of G . S. 160A-7Q. that office

for the period of that member's term as a Council member.
"Section 2.5 .

—

Meetings.—In accordance with general law, the

Council shall establish a suitable time and place for its regular

meetings .—Special and emergency meetings may be held as provided

by general law.

"Section 2 . 6.—Voting requirements; Quorum,—Official action s of the

Council and all votes shall be taken in accordance with the applicable

provisions of general law, particularly G.S. 160A"75 .

—

A majority of

the membership of the Council shall constitute a quorum.
"Section 2.7 . Compensation; Qualifications for Office; Vacancies ,

The compensation and qualification s of the Mayor and Council shall

be in accordance with general law.—Vacancies that occur in any

elective office of the City shall be filled as provided in G . S . 160A-63.

"Section 2.5. Residency. To be eligible to be a candidate for

election from District A or B, a person must be a resident of that

district at the time of filing notice of candidacy. If, at any time after

taking office, a member elected or appointed to represent District A or

B ceases to reside in that district, the Council may declare a vacancy

in that office and shall appoint as a replacement a person who resides

in the district.

"Section 2.6. Vacancies. If a Council member other than the

Mayor dies, resigns, ceases to reside in a district as required by

Section 2.5, or otherwise vacates that office, the remaining members
of the Council shall appoint a person to fill the vacancy. The person

appointed by the Council shall serve the remainder of the unexpired

term. A vacancy in the office of Mayor shall be filled as provided by

general law.

"Section 2.7. Districts, Districts A and B used for the election of

Council members shall be as follows:

District A — The portion of the City north of the following line

running east to west from the point where the City limit crosses

Lawsonville Avenue (Highway 158) on the east side of the City: west

on Lawsonville Avenue to Harrison Street, southwest on Harrison to

the Southern Railway track, south along the railroad track to Woodrow
Street, west on Woodrow to Maple Avenue, south on Maple to

Crescent Drive, southwest on Crescent to Summit Avenue, west on
Summit to Courtland Avenue, south on Courtland to North
Woodleigh, southwest on Woodleigh to Linville Drive, north on
Linville to Vance Street, west on Vance to the City limit on the west

side of the City.
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District B - The remaining portion of the City being that part south

of the line descrit^d above. District lines may be ahered as provided

by general law.
"

Sec. 2. Article III of the Charter of the City of Reidsville,

being Chapter 957, Session Laws of 1989, reads as rewritten:

"ARTICLE III. ELECTIONS.
" Section 3.1. Regular Municipal City Elections. Regular municipal

city elections shall be held in each odd numbered year in accordance

with the uniform municipal election laws of North Carolina . Carolina,

except as provided in this Article. Elections are conducted on a

nonpartisan basis and the res ult determined u s ing the nonparti san

plurality method as provided in G.S. 163 -292.

"Section 3.2. Election of Council Members other tliait Mayor, five

Council members shall be elected in each regular municipal election.

Council members other than the Mayor shall be elected by the

nonpartisan plurality method as provided in G.S. 163-292.

"Section 3.3. Election of Mayor. The Mayor shall be elected by

the nonpartisan election and runoff method as provided in G.S. 163-

293, except that a candidate shall be elected with a substantial plurality

of the total votes cast rather than having to receive a majority. A
substantial plurality shall be determined by multiplying the total vote

cast for all candidates by forty percent (40%). A vote total in excess

of that number shall be a substantial plurality, and the candidate who
receives a substantial plurality shall be declared elected. If two

candidates receive a substantial plurality, the candidate receiving the

highest number of votes shall be declared elected.

"Section 3.4. Time of City Elections. Elections for Mayor and City

Council Members shall be in October four weeks before the Tuesday

after the first Monday in November. In years in which the Mayor is

being elected, the runoff for Mayor, if necessary, shall be on Tuesday

after the first Monday in November.

"Section 3.5. Filing Period. In all city election years, the period

for filing notices of candidacy shall begin at noon on the first Friday

in August and end at noon on the third Friday in August preceding

the election.

"Section ^^3-. 3.6. Special Elections and Referendums. Special

elections and referendums may be held only as provided by general

law or applicable local acts of the General Assembly."

Sec. 3. This act is effective upon ratification and shall be

implemented beginning with the regular 1993 city election, provided it

has been precleared by August 5, 1993, pursuant to Section 5 of the

federal Voting Rights Act. If the new election method described in

this act is not precleared by August 5, 1993, the 1993 election shall

be conducted according to the current at-large election method, but the
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period for filing notices of candidacy shall run from noon on the first

Friday in August until noon on the third Friday of that month. If the

United States Attorney General, acting pursuant to Section 5 of the

Voting Rights Act, objects to any feature of the election method

described in this act, the Reidsville City Council may alter the election

method to remove the objection, by adoption of a resolution to that

effect. Such resolution shall have the same effect as an act of the

General Assembly, and shall be filed with the Secretary of State.

In the General Assembly read three times and ratified this the 8th

day of July, 1993.

S.B. 889 CHAPTER 307

AN ACT TO PROVIDE FOR MANDATORY CONTINUING
EDUCATION FOR NORTH CAROLINA'S DENTISTS AND
DENTAL HYGIENISTS.

The General Assembly of North Carolina enacts: H'i

Section 1. Article 2 of Chapter 90 of the General Statutes is

amended by adding a new section to read:

" § 90-3 1. 1. Continuing education courses required.

All dentists licensed under G.S. 90-30 shall be required to attend

Board-approved courses of study in subjects relating to dentistry. The
Boaid shall have authority to consider and approve courses, or

providers of courses, to the end that those attending will gain (i)

information on existing and new methods and procedures used by

dentists, (ii) information leading to increased safety and competence in

their dealings with patients and staff, and (iii) information on other

matters, as they develop, that are of continuing importance to the

practice of dentistry. The Board shall determine the number of hours

of study within a particular period and the nature of course work
required. The Board may provide exemptions or waivers from
continuing education requirements where dentists are receiving

alternate learning exp)eriences or where they have limited practices.

The Board shall by regulation define circumstances for exemptions or

waivers for dentists who are involved in dental education or training

pursuits where they gain experiences equivalent to formal continuing

education courses, for those who have reached an advanced age and

are semiretired or have otherwise voluntarily restricted their practices

in volume and scope, and for such other situations as the Board in its

discretion may determine meet the purposes of this section.
"

Sec. 2. G.S. 90-34 reads as rewritten:

"% 90-34. Rejusal to grant renewal of license.
.i
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For nonpayment of fee or fees required by this Article, for failure

to comply with continuing education requirements adopted by the

Board under the authority of G.S. 90-31.1, or for violation of any of

the terms or provisions of G . S . 90-4 1, G.S. 90-41 concerning

disciplinary actions, the North Carolina State Board of Dental

Examiners may refuse to issue a certificate for renewal of license. As

used Jieceia in this section, the term 'license' shall include includes

license, provisional license or intern permit."

Sec. 3. Article 16 of Chapter 90 of the General Statutes is

amended by adding the following new section to read:

" § 90-225. 1 . Continuing education courses required.

All dentc l hygienists licensed under G.S. 90-225 shall be required

to attend Bo ; rd-approved courses of study in subjects relating to dental

hygiene, "^ le Board shall have authority to consider and approve

courses, oi providers of courses, to the end that those attending will

gain (i) information on existing and new methods and procedures used

by dental liygienists, (ii) information leading to increased safety and

competence in their dealings with patients and supervising dentists,

and (iii) information on other matters, as they develop, that are of

continuing importance to the practice of dental hygiene as a part of the

practice of dentistry. The Board shall determine the number of hours

of study vithin a particular period and the nature of course work
required. Failure to comply with continuing education requirements

adopted under the authority of this section shall be grounds for the

Board to decline to issue a renewal certificate under G.S. 90-227. "

Sec. 4. This act becomes effective October 1, 1993, and applies

to requirements imposed on or after that date.

In the General Assembly read three times and ratified this the 8th

day of July, 1993.

H.B. 545 CHAPTER 308

AN ACT TO IMPLEMENT A RECOMMENDATION OF THE
GENERAL STATUTES COMMISSION TO MAKE TECHNICAL
AMENDMENTS REGARDING THE RENUNCIATION OF
PROPERTY.

The General Assembly of North Carolina enacts:

Section 1. G.S. 31B-3(b) reads as rewritten:

"(b) In the event that the property or interest renounced was created

by testamentary disposition, the devolution of the property or interest

renounced shall be governed by G.S. 31 -42(a) and (b) notwithstanding

that in fact the renouncer has not actually died before the testator."
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Sec. 2. G.S. 31B-3 is amended by adding a new subsection to

read:
"
(c) In the event that the decedent dies intestate, or the ownership

or succession to property or to an interest is to be determined as

though a decedent had died intestate, and the renouncer has living

issue who would have been entitled to an interest in the property or
interest if the renouncer had predeceased the decedent, then the

property or interest renounced shall be distributed to such issue, per
stirpes. If the renouncer does not have such issue, then the property
or interest shall be distributed as though the renouncer had
predeceased the decedent.

"

Sec. 3. This act becomes effective October 1, 1993, and applies

to any renunciation made on or after that date.

In the General Assembly read three times and ratified this the 8th

day of July, 1993.

H.B. 734 CHAPTER 309

AN ACT TO ALLOW ANNEXATION OF A DESCRIBED PIECE
OF PROPERTY TO THE TOWN OF OLD FORT.

The General Assembly of North Carolina enacts:

Section 1. The governing board of the Town of Old Fort may
by ordinance add the following described territory to the corporate

limits of the town:

The Old Morris Farm Tract, consisting of approximately 51.3
acres, which is more fully described in a survey by Mitchell E. Effler,

R.L.S., dated September 24, 1982, and recorded in Plat Book 4, Page
123, McDowell County Public Registry, Any ordinance adopted
under this act shall be recorded under G.S. 160A-39 as if it had been
adopted under Part 2 of Article 4A of Chapter 160A of the General
Statutes.

Sec. 2. This act becomes effective June 30, 1993.

In the General Assembly read three times and ratified this the 8th

day of July, 1993.

H.B. 735 CHAPTER 310

AN ACT TO ALLOW THE TOWN OF SURF CITY TO REPLACE
A WATER LINE WITH ITS OWN CREW AND EQUIPMENT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143-135 reads as rewritten:
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"§ 143-135. Limitation of application of Article.

Except for the provisions of G.S. 143-129 requiring bids for the

purchase of apparatus, supplies, materials or equipment, this Article

shall not apply to construction or repair work undertaken by the State

or by subdivisions of the State of North Carolina (i) when the work is

performed by duly elected officers or agents using force account

qualified labor on the permanent payroll of the agency concerned and

(ii) when the total cost of the project, including without limitation all

direct and indirect costs of labor, services, materials, supplies and

equipment, does not exceed seventy-five thousand dollars ($75,000).

two hundred thousand dollars ($200,000). Such force account work
shall be subject to the approval of the Director of the Budget in the

case of State agencies, of the responsible commission, council, or

board in the case of subdivisions of the State. Complete and accurate

records of the entire cost of such work, including without limitation,

all direct and indirect costs of labor, services, materials, supplies and

equipment performed and furnished in the prosecution and completion

thereof, shall be maintained by such agency, commission, council or

board for the inspection by the general public. Construction or repair

work undertaken pursuant to this section shall not be divided for the

purposes of evading the provisions of this Article."

Sec. 2. This act applies to the Town of Surf City only.

Sec. 3. This act applies only to the replacement of an old six-

inch military water line running approximately one mile through the

center of town.

Sec. 4. This act is effective upon ratification and expires one

year from that date.

In the General Assembly read three times and ratified this the 8th

day of July, 1993.

S.B. 70 CHAPTER 311

AN ACT TO REQUIRE THE INSPECTION OF OSTRICHES AND
OTHER RATITES UNDER THE MEAT INSPECTION ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 106-549.15 is amended by adding a new
subdivision to read:

"(21a) 'Ratite' means a bird whose breastbone is smooth so that

flight muscles cannot attach, such as an ostrich, an emu,
and a rhea. These birds are subject to the provisions of

this Article and Article 49C to the same extent as any

other meat food product.
"

Sec. 2. G.S. 106-549.39 reads as rewritten:
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" § 106-549.39. Hours of inspection; overtime work; fees.

(a) Overtime Fees. — The Commissioner,—©t—bis—agents,

Commissioner -shall js not be required to furnish meat inspection, as

herein provided, inspection services during the following times unless

the establishment under inspection pays the Department for the

services: for more than eight hours in any one day, or in excess-of
4 hours in any one calendar week or on Sundays or legal holidays

«xeept—on

—

payment—to—the

—

Department—by—the

—

operator—of an
establishment under inspection of an hourly fee for each hour of State

meat inspection furnished over eight hours in any one day or in excess
of 4 hours in any calendar week or on Sundays and legal holidays.

(1) More than eight hours in a day.

(2) More than 40 hours in a calendar week.

(3) On a Sunday.

(4) On a legal holiday.
**

The Commissioner may establish a fee at an hourly rate to be paid by
an establishment inspected during the times listed above. The fee

shall be credited to the Department as a departmental receipt and
applied to the cost of inspecting the establishment.

(b) Ratite Fees. - The Commissioner «ball may establish a fee at

an hourly rate to be paid by an establishment preparing ostriches or

other ratites as a meat food product. The fee shall be credited to the

Department as a departmental receipt and applied to the cost of

inspecting ostriches and other ratites. for such overtime at an amount
sufficient to defray the cost of such inspection.

All fees received by the Department under this section s hall be
depos ited in the general fund in the State treasury, credited to the

Department of Agriculture account, and continuou s ly appropriated to

the Department for the purpose of administration and enforcement of

this and the previous Article ."

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

S.B. 1019 CHAPTER 312

AN ACT TO FACILITATE VOLUNTARY ADDITIONS TO THE
EXTRATERRITORIAL JURISDICTION AND TO PERMIT
ADDITIONAL VOLUNTARY ANNEXATIONS TO THE TOWN
OF APEX.

The General Assembly of North Carolina enacts:

Section 1. Notwithstanding the limitations of G.S. 160A-360,
the Extraterritorial Jurisdiction of the Town of Apex under Article 19
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of Chapter 160A of the General Statutes includes the following

described tract or parcel of land subject to the limitations of Section 2

of this act.

BEGINNING at a point on the southwest corner of Wake County tax

parcel 646-18, land now or formerly owned by Roger G. & Mary
Guay, said point being at the existing Town of Apex Extra Territorial

Jurisdiction (ETJ) western line.

Thence, from said Point of Beginning, west approximately 7,240 feet

along various contiguous property lines to the southwestern corner of

parcel 645-03, land now or formerly owned by Florence Holland.

Thence, easterly along the centerline of Olive Chapel Road a distance

of approximately 650 feet to the southwest corner of land owned by

C.G. Edmonds, parcel 620-05.

Thence, north along the western property lines of the Edmonds
property and the Lamb property parcel 594-01, and the Hornick-

Garner property parcel 594-60 to the centerline of the current

Highway US 64 a distance of approximately 6,550 feet.

Thence, east along the current centerline of Highway US 64 for a

distance of approximately 9,700 feet to the current Town of Apex ETJ
line.

Thence, continuing along the existing ETJ line south along the

western property line of parcel 621-12, approximately 1,700 feet, then

east along the same land approximately 450 feet to the centerline of

Beaver Creek.

Thence, southerly along said ETJ line following Beaver Creek to the

centerline of Kelly Road, SR 1163, a distance of approximately 7,600
feet.

Thence, from the centerline of Kelly Road, east along the existing ETJ
line and across parcel 646-2A, known as the Cash land a distance of

approximately 2,450 feet to the east property line.

Thence, south along the Cash property line and the ETJ line to a point

approximately 3,000 feet.

Thence, west along the ETJ line and across Kelly Road approximately

1,050 feet to the northwest corner of parcel 646-25.

Thence, south along the existing ETJ line and the west property line

of parcels 646-20, 27, 21, 22 and 18, a distance of approximately

2,600 feet to the Point of BEGINNING, containing approximately

2,146 acres.

Sec. 2. Properties within the area described in Section 1 of this

act become part of the Jurisdiction of the Town of Apex under Article

19 of Chapter 160A of the General Statutes upon the request of the

Board of Commissioners of the Town of Apex and the approval of the

Board of Commissioners of Wake County, which shall be recorded
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and delineated as provided by G.S. 160A-360(b). G.S. 160A-360(g)
also applies.

Sec. 3. G.S. 160A-58. 1(b)(5) does not apply to the Town of
Apex with respect to the lands described in Section 1 of this act which
have become part of the Extraterritorial Jurisdiction of the Town of
Apex pursuant to Section 2 of this act.

Sec. 4. This act becomes effective July 1, 1993.
In the General Assembly read three times and ratified this the 9th

day of July, 1993.

S.B. 1139 CHAPTER313

AN ACT TO IMPOSE A PROCESSING FEE ON TWENTY-DAY
FAILURES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 20-24.1 reads as rewritten:

"§ 20-24.1. Revocation for failure to appear or pay fine, penalty or
costs for motor vehicle offenses.

(a) The Division must revoke the driver's license of a person upon
receipt of notice from a court that the person was charged with a
motor vehicle offense and he:

(1) failed to appear, after being notified to do so, when the case
was called for a trial or hearing; or

(2) failed to pay a fine, penalty, or court costs ordered by the

court.

Revocation orders entered under the authority of this section are
effective on the sixtieth day after the order is mailed or personally
delivered to the person.

(b) A license revoked under this section remains revoked until the

person whose license has been revoked:

(1) disposes of the charge in the trial division in which he failed

to appear when the case was last called for trial or hearing;

or

(2) demonstrates to the court that he is not the person charged
with the offense; or

(3) pays the penalty, fine, or costs ordered by the court; or

(4) demonstrates to the court that his failure to pay the penalty,

fine, or costs was not willful and that he is making a good
faith effort to pay or that the penalty, fine, or costs should
be remitted.

Upon receipt of notice from the court that the person has satisfied the

conditions of this subsection applicable to his case, the Division must
restore the person's license as provided in subsection (c). In addition,
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if the person whose license is revoked is not a resident of this State,

the Division may notify the driver licensing agency in the person's

state of residence that the person's license to drive in this State has

been revoked.

(bl) A defendant must be afforded an opportunity for a trial or a

hearing within a reasonable time of the defendant's appearance. Upon
motion of a defendant, the court must order that a hearing or a trial

be heard within a reasonable time.

(c) If the person satisfies the conditions of subsection (b) that are

applicable to his case before the effective date of the revocation order,

the revocation order and any entries on his driving record relating to it

shall be deleted and the person does not have to pay ^ the restoration

fe#T fee set by G.S. 20-7(il). For all other revocation orders issued

pursuant to this section, the person must pay the restoration fee

required—by—GrS,

—

20-7(il) and satisfy any other applicable

requirements of this Article before he may be relicensed.

(d) To facilitate the prompt return of licenses and to prevent

unjustified charges of driving while license revoked, the clerk of

court, upon request, must give the person a copy of the notice it sends

to the Division to indicate that the person has complied with the

conditions of subsection (b) applicable to his case. If the person

complies with the condition before the effective date of the revocation,

the notice must indicate that the person is eligible to drive if he is

otherwise validly licensed.

(e) As used in this section and in G.S. 20-24.2, the word offense

includes crimes and infractions created by this Chapter."

Sec. 2. G.S. 7A-304(a) is amended by adding a new
subdivision to read:

"
(6) For support of the General Court of Justice, for the

issuance by the clerk of a report to the Division of Motor
Vehicles pursuant to G.S. 20-24.2, the sum of fifty dollars

($50.00), to be remitted to the State Treasurer. Upon a

showing to the court that the defendant failed to appear

because of an error or omission of a Judicial official, a

prosecutor, or a law-enforcement officer, the court shall

waive this fee.
"

Sec. 3. This act becomes effective July 15, 1993, and applies to

reports issued on or after that date.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.
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H.B. 57 CHAPTER 314

AN ACT TO REQUIRE PARTNERSHIPS TO FURNISH EACH
PARTNER A COPY OF THE STATE "K-1" TAX FORM.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105- 154(c) reads as rewritten:

"(c) Information Returns of Partnerships. — A partnership doing

business in this State and required to file a return under the Code

shall file an information return with the Secretary. A partnership that

the Secretary believes to be doing business in this State and to be

required to file a return under the Code shall file an information

return when requested to do so by the Secretary. The information

return shall contain all information required by the Secretary. It shall

state specifically the items of the partnership's gross income, the

deductions allowed under the Code, and the adjustments required by

this Division. The information return shall also include the name and

address of each person who would be entitled to share in the

partnership's net income, if distributable, and the amount each

person's distributive share would be. The information return shall

specify the part of each person's distributive share of the net income

that represents corporation dividends. The information return shall be

signed by one of the partners under affirmation in the form prescribed

in G.S. 105-155.

A partnership that files an information return under this subsection

shall furnish to each person who would be entitled to share in the

partnership's net income, if distributable, any information necessary

for that person to properly file a State income tax return. The

information shall be in the form prescribed by the Secretary and muTt

be furnished on or before the due date of the information return.
"

Sec. 2. This act is effective for taxable years beginning on or

after January 1, 1993.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

H.B. 173 CHAPTER 315

AN ACT TO PROVIDE THAT THE STATE SHALL PAY
INTEREST ON INCOME TAX REFUNDS NOT REFUNDED TO
THE TAXPAYER WITHIN FORTY-FIVE DAYS AFTER THE
RETURN WAS FILED OR DUE TO BE FILED, WHICHEVER
IS LATER.

The General Assembly of North Carolina enacts:
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Section 1. G.S. 105-163.43 reads as rewritten:

"% 105-163.43. Overpayment rejUnded.

Any 0- crrT;iv»"^ ^f ^cf;mnt,^H tny fhill be cred iteri to the t^ryy^yer

and jppliH ^" *»-" ^''^ impnrf^H upon the taxpayer hy Article 4
,

The

Secretary fr*- ?" " "^ '"''f""^ -^" ^^ o>^prmvment before the corporition

filec itc ^nrv?' '•^^"'•" ^f "P^" examining the annual reti i rn
,

the

Secretary fin d r ^
^ ?* '^'^ p^^timntPH tny mid bv the corporation evreedK

the amount -^ ^-^^ Smp^c^H ..pnn the rorooration under Article 4 ,

the

Secretary f''''"
-''<^""^ ^'^'' nmnnnt of the oyerpnyment in accordance

with the provisiong of Article 9 ,

If the amount of estimated tax paid under this Article exceeds the

taxes against which the estimated tax is credited pursuant to this

Article "the excess is considered an overpayment by the taxpayer and

shall be refunded as provided in Article 9 of this Chapter.
"

Sec. 2. G.S. 105-163.16 reads as rewritten:

"% 105-163.16. Overpayment refunded.

^ Where If the amount of wages withheld at the source under

G S 105-163.2 exceeds the tax imposed by Article 4 of this Chapter

against which the ta;t co v/jthheld may be withheld tax is credited

under GS 105-163.10, the excess shall be ]s considered an

overpayment by the employee, -(b) If the amount of estimated tax paid

under G.S. 105-163.15 exceeds the taxes imposed by Article 4 of this

Chapter against which the estimated tax co paid may be ]s credited

under the provisions of this Article, the excess shall be js considered

an overpayment by the taxpayer. An overpayment shall be refunded

as provided in Article 9 of this Chapter.

(c) Notirithntimding ^^ ins .7^^ nnH GS 105 266 , 1, an

overpayment of any tar imposed under Article 4 of thic Chapter, ^«

diccbced by *^'^ tovp^yprV innml return required to be filed by

.Article 4, chnM ^'^ r^fnnHpH to thft taxpayer yubiect to the following

exceptions;

41^ The trrpgyer "^?y '''^^* ^^ ^pp'y ^^^- overpayment to another

purpose ac pro\fided in Article 9 of this Chapter ,

^ If the amov"
t

^^f ^^^ nvprpiyment iff le^v than one dollar

($1.00), it 'vill be r>>f..nHpH nnly upon the taxpayer' s written

demand for a refund ,

^ There will b" "^ r^fnnH nf nnif pirt of the overpayment set

off under the "^^^^ff ^'^^^ rnllprtinn Act. Chapter 1 05 A

E-ery refund juthorirH ^^y *^'^^ c^rtinn fhill he made as evpeditiously

ac poEdble t^V'' *^'' t^vpnypr filpg the final return, and nithin six

months after the date on which the final return ic filed or due to be

filed, ^yhi':hr'e'•
'^- i"^'"-, inmfir ig practical . No intcrcct rhall be paid

ivith refpect t^ ''"y '•"f""^ "^^^p ^'^'thin thic six -month period ,

RefundE made n^*- *^'^ ''"^ "f ^hp riy month period shall bear interest
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computed at the rate established in G.S. 105 -24 1.1(i) for assessments
from the end of the six-month period until paid .—It is not necessary
for the Attorney General to approve the refund. The making of the
refund does not absolve any taxpayer of any income tax liabilit>' which
may in fact exist and the Secretary may make any assessment for any
deficiency in the manner provided in Article 9 of this Chapter . No
overpayment of tax by the taxpayer shall be refunded irrespecti\re of
whether upon discovery or receipt of written demand if the discovery
is not made or the demand is not recei\^ed within three years from the
date set by the statute for the filing of the annual return by the
taxpayer or >vithin six months of the payment of the tax alleged to be
an overpayment, whichever date is the later .

(d) to (f) Repealed by Session Laws 1991, c. 45, s. 22. "

Sec. 3. G.S. 105-266 reads as rewritten:
" § 105-266. Overpayment of taxes to be refunded with interest.

(a) Refund. — If the Secretary of Revenue discovers from the
examination of any return, or otherwise, that any discovers that a
taxpayer has overpaid the correct amount of tax (including penalties,

interes t and costs if any), a tax, that overpayment if the amount of
three dollars ($3.00) or more, shall be refunded to the taxpayer within
60 day^; after it is ascertained together with interest at the rate

established in G . S. 105 -24 1 . 1(1) for assessments; provided, that

interest on the refund shall be computed from a date 90 days after the
date the tax was originally paid by the taaxpayer; except that there shall

be no refund to the taxpayer of any sum set off under the provi sion s of
Chapter 105A, the Set-off Debt Collection Act . as soon as possible
together with any applicable interest. The Secretary shall not refund
an overpayment before the taxpayer has filed the final return for the
tax period. The Secretary may not refund any of the following:

(1) An overpayment set off under Chapter 105A, the Setoff Debt
Collection Act, or under another setoff debt collection

program authorized by law.

(2) An income tax overpayment the taxpayer has elected to apply
to another purpose as provided in this Article.

(3) An individual income tax overpayment of less than one
dollar ($1 .00) or another tax overpayment of less than three
dollars ($3.00), unless the taxpayer makes a written demand
for the refund.

(b) Interest. — An overpayment of tax bears interest at the rate

established in G.S. 105-241.1(1) from the date that interest begins to

accrue until a refund is paid. A refund is considered paid on a date
determined by the Secretary that is no sooner than five days after a
refund check is mailed.
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Interest on an overpayment of a tax, other than a tax levied under

Article 4 of this Chapter, accrues from a date 90 days after the date

the tax was originally paid by the taxpayer until the refund is paid.

Interest on an overpayment of a tax levied under Article 4 of this

Chapter accrues from a date 45 days after the latest of the following

dates until the refund is paid:

(1) The date the final return was filed.

(2) The date the final return was due to be filed.

(3) The date of the overpayment.

The date of an overpayment of a tax levied under Article 4 of this

Chapter is determined in accordance with section 6611(d), (f), (g),

and (h) of the Code.

(c) Statute of Limitations. — If the overpayment is less than three

dollars ($3.00) the overpayment shall be refunded only upon receipt

by the Secretary of Revenue of a written demand for the refund from

the taxpayer .

—

Provided, however, that no No overpayment shall be

refunded irrespective of refunded, whether upon discovery or receipt

of written demand demand, if the discovery is not made or the demand
is not received within three years from after the date set by the statute

for the filing of the return or within six months e( after the payment

of the tax alleged to be an overpayment, whichever date is the ]s later.

(d) Effect of Refund. — A refund made under this section does not

absolve the taxpayer of a tax liability that may in fact exist; the

Secretary may make an assessment for any deficiency as provided in

this Article.

(e) Scope. — This section does not apply to interest required under

G.S. 105-267. This section applies to a refund payable to a husband
and wife who filed a joint return."

Sec. 4. This act is effective upon ratification and applies to

overpayments refiected in final returns filed on or after the date of

ratification.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

H.B. 379 CHAPTER 316

AN ACT TO ALLOW HALIFAX COUNTY TO CREATE FIRE
PROTECTION DISTRICTS IN WHICH FIRE PROTECTION IS

FUNDED BY FEES RATHER THAN TAXES AND TO
RESTRICT EXPENDITURES OF FUNDS DONATED TO THE
FIRE DEPARTMENT OF THE TOWN OF BETHEL.

The General Assembly of North Carolina enacts:
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Section 1. Article 11 of Chapter 153A of the General Statutes

is amended by adding a new section to read:
"
§ I53A-236. Fee-supported fire districts.

(a) Request for Fee-Supported District. — A county may create a

fee-supported fire district for insurance grading purposes if it receives

one of the following:

(1) A written request to create the district signed by at least two-

thirds of the members of the board of directors of a fire

department that contracts with the county to provide fire

protection within an area of the county.

(2) A petition requesting creation of a district signed by fifteen

percent (15%) of the resident freeholders living in an area

in the county. The petition must describe the area to be

designated as the district.

(b) Creation of Fee-Supported District. — Upon receipt of a request

as provided in subsection (a) of this section, the county may adopt a

resolution establishing a fee-supported fire district and imposing
annual fees for the provision of fire protection services within the

district. The district may not include any area that is within (i) a tax-

supported fire district established under Article 3A of Chapter 69 of

the General Statutes; (ii) a county service district established under
Article 16 of this Chapter for fire protection purposes; or (iii) another

fee-supported fire district. The district may not include any area that

is within the corporate limits of a municipality unless the governing

body of the municipality agrees to the inclusion. However, it is not

necessary to obtain the consent of a municipality if the municipality

has not levied a tax, performed any official act, nor held any elections

within a period of 10 years preceding the adoption of the resolution

including the area within the district.

(c) Fees. — The fees imposed by the county may not exceed the

cost of providing fire protection services within the district. The fees

may be imposed on the owners of all property that benefits from the

availability of fire protection and is either real property or a mobile or

other manufactured home that is classified as personal property. For
the purpose of this section, the term 'fire protection' includes

furnishing emergency medical, rescue, and ambulance services to

protect persons in the district from injury or death. The county shall

establish a schedule of fees for different classes of property, and the

fee for each class of property shall be proportional to the estimated

cost of providing fire protection services to that class of property. The
schedule of fees shall include the following classes of property, and
the fee on each class of property shall not exceed the following

maximums:
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(1) A single-family dwelling or manufactured home, and

appurtenant structures, plus up to five acres of surrounding

land. The fee on this class of property may not exceed

seventy-five dollars ($75.00) per site per year.

(2) Unimproved land other than the five acres of land classified

as part of a single-family dwelling or manufactured home.

The fee on this class of property may not exceed ten cents

(IOC) per acre per year. The county may establish a

minimum fee for unimproved land of not more than ten

dollars ($10.00) per yeari

(3) An animal production, poultry production, or horticultural

operation. The fee on this class of property may not exceed

twenty-five dollars ($25.00) per structure per year.

(4) A commercial, industrial, or agricultural facility that is not

included under subdivision (3) of this section. The fee on

this class of property may not exceed seventy-five dollars

($75.00) per site per year for facilities with structuTes

encompassing less than 5,000 square feet, and one hundred

fifty dollars ($150.00) per site per year for facilities with

structures encompassing 5,000 square feet or more.

(5) A multiple-family dwelling. The fee on a duplex may not

exceed seventy-five dollars ($75.00) per building per year.

The fee on a triplex may not exceed one hundred dollars

($100.00) per building per year. The fee on any other

multiple-family dwelling may not exceed one hundred fifty

dollars ($150.00) per building per year.

(6) Any other class of property selected by the county. The fee

on these classes of property may not exceed seventy-five

dollars ($75.00) per year
(d) Billing of Fees. — The county may include a fee imposed under

this section on the property tax bill for the property on which the fee

is imposed. The fees are payable in the same manner as property

taxes and become a lien on the property for which they were imposed.

In case of nonpayment, the fees may be collected in any manner by

which delinquent personal and real property taxes can be collected.

(c) Use of Fees. -- The county shall credit the fees collected within

the district to a separate fund to be used only to furnish fire protection

in the district. The board of commissioners shall administer the fund

to provide fire protection by one or more of the following methods:

(1) Contracting with any municipality, any incorporated

nonprofit volunteer or community fire department, or the

Department of Environment, Health, and Natural Resources.

(2) Furnishing fire protection itself if it maintains an organized

fire department.
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(3) Establishing a fire department in the district.

(f) Audit of Fire Department. -- If the county contracts with a fire

department to provide fire protection services in a fee-supported fire

district, the fire department shall prepare an annual budget based on
anticipated revenues and shall submit the budget to the county for

processing and approval through the county's regular budget
procedure. Upon request of the county, the fire department shall

make quarterly or semiannual reports to the county detailing its

revenues, expenditures, and activities. The county may audit the fire

department's financial records upon reasonable notice to the fire

department.

(g) Extension of Area of District. — The county may by resolution

annex to any fee-supported fire district any territory that it could

include in a new district under subsection (b) of this section, upon
finding that:

(1) The area to be annexed is contiguous to the district, with at

least one-eighth of the area's aggregate external boundary
coincident with the existing boundary of the district; and

(2) The area to be annexed requires the services of the district.

The county may also by resolution annex to any fee-supported fire

district any territory it could include in a new district under subsection

(b) of this section if one hundred percent (100%) of the property

owners in the territory to be annexed that would be subject to the fees

have petitioned the board of commissioners for annexation to the

service district.

The area of any fee-supported fire district may be increased by
including within the boundaries of the district any adjoining territory

lying within a municipality if the territory is not already included in

another fire protection district, and both the municipal governing body
and the county commissioners of the county in which the district is

located agree by resolution to the inclusion. However, it is not

necessary to obtain the consent of a municipality if the municipality

has not levied a tax, performed any official act, nor held any elections

within a period of 10 years preceding the adoption of the resolution

including the area within the district.

(h) Annexation of District. — When any portion of a fee-supported

fire district has been annexed by a municipality furnishing fire

protection to its citizens, and the municipality has not agreed to allow

territory within it to be in the district, then the portion of the district

annexed is no longer part of a fee-supported district. For the purposes

of this section and regardless of the actual effective date of annexation,

the date of annexation shall be considered to be a date in the month of

June.
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(i) Abolition of District. -- Upon finding that there is no longer a

need for a given fee-supported fire district, the board of

commissioners may repeal the resolution establishing the district and

thus abolish the district.
"

Sec. 2. Funds previously donated to the Bethel Fire Department

or raised by fire department fund-raising events and now on hand in

the amount of seventy-eight thousand one hundred twenty-six dollars

and seventy-five cents ($78,126.75), plus any interest that has accrued

since March 31, 1993, are hereby made subject to the restrictions set

forth in Section 3 of this act.

Sec. 3. The donated funds identified in Section 2 of this act

shall be kept by the Town of Bethel in a fund separate from other

municipal funds. The donated funds shall be spent only upon the

advice and authorization of a committee appointed by the governing

body of the Town of Bethel. The committee shall consist of no less

than three and no more than seven members, as determined by the

governing board, who shall be appointed from those persons

recommended by the volunteer members of the Bethel Fire

Department. Expenditures from the funds shall be limited to

expenditures in the following categories:

(1) Food;

(2) Purchase, repair, and maintenance of furniture, appliances,

and equipment;

(3) Uniform accessories;

(4) Training aids and subscriptions;

(5) Professional dues;

(6) Florist costs;

(7) Printing, office equipment, and supplies;

(8) Charitable donations; and

(9) Services provided to citizens who reside outside the corporate

limits of town.

Sec. 4. Upon authorization of expenditures pursuant to this act,

the governing body of the Town of Bethel shall include such

expenditures in its budget ordinance or amendments thereto, and the

funds shall be accounted for and audited as are all other municipal

funds.

Sec, 5. Section 1 of this act applies to Halifax County only.

Sections 2 through 4 of this act apply to the Town of Bethel only.

Sec. 6. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.
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H.B. 504 CHAPTER 317

AN ACT TO CLARIFY RECORD PROTECTION DURING
ONGOING OSHA INVESTIGATIONS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-136(e) reads as rewritten:

"(e) The Commissioner is authorized to compile, analyze, and
publish, in summary or detailed form, all reports or information

obtained under this section. Files and other records relating to

investigations and enforcement proceedings pursuant to this Article

shall not be subject to inspection and examination as authorized by

G.S. 132-6 while such investigations and proceedings are pending.
"

Sec. 2. G.S. 95-136 is amended by adding the following new
subsection to read:

"
(el) The names of witnesses or complainants, and any

information within statements taken from witnesses or complainants

during the course of inspections or investigations conducted pursuant

to this Article that would name or otherwise identify the witnesses or

complainants, shall not be released to any employer or third party. A
witness or complainant may, however, sign a written release

permitting the Commissioner to provide information specified in the

release to any persons or entities designated in the release. Nothing
in this section shall be construed to prohibit the use of the name or

statement of a witness or complainant in enforcement proceedings or

hearings held pursuant to this Article. The Commissioner may permit

the use of names and statements of witnesses and complainants and
information obtained during the course of inspections or investigations

conducted pursuant to this Article by public officials in the

performance of their public duties.
"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

H.B. 588 CHAPTER 318

AN ACT TO AMEND THE CHARTER OF THE CITY OF
WILMINGTON RELATING TO SITE PLAN REVIEW AND
AUTHORIZING ADOPTION OF A UNIFIED LAND USE
ORDINANCE.

The General Assembly of North Carolina enacts:
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Section 1. The Charter of the City of Wilmington, being

Chapter 495 of the 1977 Session Laws, as amended, is amended by
adding a new section to read as follows: <'

"
Sec. 23.12. Site Plans.

(a) The City Council may require as part of its zoning regulations

that a site plan be prepared, submitted, and approved prior to the

issuance of any building permit for new construction, excluding

renovation and repair of existing structures, and excluding accessory

uses and their structures, unless the renovations and repairs and
accessory uses shall cause an increase in the off-street parking

requirement or a change in occupancy as occupancy is defined by the

North Carolina State Building Code. Such ordinance shall specify the

elements to be included in site plans submitted for approval in

accordance with standards of the applicable ordinances; such elements

may include, where appropriate, those relating to off-street parking,

driveway access, internal circulation, screening, signs, landscaping,

architectural features, locations and dimensions, topography and
grading, utilities, drainage structures, open space and recreation

areas, street and sidewalk improvements, loading and service areas,

fire hydrants, and such other elements as may reasonably be related to

the health, safety, and general welfare of the community. Where
appropriate, approval of site plans may be conditioned to include

requirements that street and utility rights-of-way and recreational space

be dedicated to or reserved for the public, or street, utility, or other

improvements be made to the same extent as required by local

subdivision regulations. The regulations may also provide for the

payment in lieu of the dedication of property and rights-of-way or

construction of improvements to the same extent as required by local

land use regulations. This provision shall not apply to site plans for

individual detached, single and two-family units to be constructed on
previously subdivided lots. This provision shall not apply to additions

of less than five percent (5%) of gross floor area on an annual basis

unless such addition causes an increase in the off-street parking

requirement or a change in occupancy as occupancy is defined by the

North Carolina State Building Code.

(b) The City Council shall prescribe procedures for review and
approval of site plans to ensure that development of property shall

conform to applicable zoning or other relevant laws or regulations,

with approvals by designated City staff. Appeal shall lie from the staff

to the Board of Adjustment or the City Council. The City Council
may require that site plans be in conformity with previously approved
subdivision plans or conditional use permits for the same property. In

the event of a conflict between a requirement for site plan approval
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and requirements for previously approved subdivision plans or special

or conditional use permits, the latter shall control.
"

Sec. 2. The Charter of the City of Wilmington, being Chapter
495 of the 1977 Session Laws, as amended, is amended by adding a

new section to read as follows:
"
Sec. 23.13. Unified Land Use Ordinance Authorized.

The City Council may adopt a unified land use or development
ordinance, which combines into one document zoning, subdivision,

and other regulations authorized or referenced under Article 19 of

Chapter 160A of the General Statutes and the Wilmington City

Charter. The ordinance may treat subdivision preliminary plat

applications in the same manner as special or conditional use

permits.
"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

H.B. 630 CHAPTER 319

AN ACT TO UPDATE THE CONTROLLED SUBSTANCES
SCHEDULES IN ARTICLE 5 OF CHAPTER 90 OF THE
GENERAL STATUTES.

The General Assembly of North Carolina eitacts: .,; .

Section 1. G.S. 90-89(c) reads as rewritten:

"(c) Any material, compound, mixture, or preparation which
contains any quantity of the following hallucinogenic substances,

including their salts, isomers, and salts of isomers, unless specifically

excepted, or listed in another schedule, whenever the existence of such

salts, isomers, and salts of isomers is possible within the specific

chemical designation:

1. 3, 4-methylenedioxyamphetamine.

2. 5-methoxy-3, 4-methylenedioxyamphetamine.

2a. 3, 4-Methylenedioxymethamphetamine (MDMA). ?

2b. 3,4-methylenedioxy-N-ethylamphetamine (also known as N-
ethyl-alpha-methyl-3,4-(methylenedioxy)phenethylamine, N-
ethyl MDA, MDE, and MDEA).

2c. N-hydroxy-3,4-methylenedioxyamphetamine (also known as

N-hydroxy-alpha-methyl-3 ,4-

(methylenedioxy)phenethylamine, and N-hydroxy MDA). i

3. 3, 4, 5-trimethoxyamphetamine.

4. Bufotenine.

5. Diethyltryptamine. '

6. Dimethyltryptamine.
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7. 4-methyl-2, 5-dimethoxyamphetamine.

8. Ibogaine.

9. Lysergic acid diethylamide.

10. Mescaline.
, , r- j

11 Peyote, meaning all parts of the plant presently classified

botanically as Lophophora Williamsii Lemaire, whether

growing or not; the seeds thereof; any extract from any

part of such plant; and every compound, manufacture, salt,

derivative, mixture or preparation of such plant, its seed or

extracts.

12. N-ethyl-3-piperidyl benzilate.

13. N-methyl-3-piperidyl benzilate.

14. Psilocybin.

15. Psilocyn.

16. 2, 5-dimethoxyamphetamine.

16a. 2, 5-dimethoxv-4-ethylamphetamine. Some trade or other

names: POET.
17. 4-bromo-2, 5-dimethoxyamphetamine.

18. 4-methoxyamphetamine.

19. Ethylamine analog of phencyclidine. Some trade or other

names: N-ethyl-1-phenylcyclohexylamine,

(1-phenylcyclohexyl) ethylamine, N-(l-phenylcyclohexyl)

ethylamine, cyclohexamine, PCE.

20. Pyrrolidine analog of phencyclidine. Some trade or other

names: l-(l-phenylcyclohexyl)-pyrrolidine, PCPy, PHP.

21. Thiophene analog of phencyclidine. Some trade or other

names: l-[l-(2-thienyl)-cyclohexyl]-piperidine, 2-thienyl

analog of phencyclidine, TPCP, TCP.

21a. l-[l-(2-thienyl)cyclohexyl]pyrrolidine; Some other names:

TCPy.
22. Parahexyl."

Sec. 2. G.S. 90-89(e) reads as rewritten:

"(e) Stimulants. - Unless specifically excepted or unless listed in

another schedule, any material, compound, mixture, or preparation

that contains any quantity of the following substances having as

stimulant effect on the central nervous system, including its salts,

isomers, and salts of isomers:

Ol. Cathinone. Some trade or other names: 2-amino- 1 -phenyl- 1-

propaiione, alpha-aminopropiophenone, 2-aminopropiophenone, and

norephedrone.

1. Fenethylline.

la. (+ /-)cis-4-methylaminorex [(+ /-)cis-4,5-dihydro-4-methyl-

5-phenyl-2-oxazolamine] (also known as 2-amino-4-methyl-

5-phenyl-2-oxazoline)

.
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lb. N,N-dimethylamphetamine [Some other names: N,N,alpha-
trimethylbenzeneethaneamine;

N,N,alpha-trimethylphenethylamine].

2. N-ethylamphetamine."

Sec. 3. G.S. 90-90(a) reads as rewritten:

"(a) Any of the following substances whether produced directly or
indirectly by extraction from substances of vegetable origin, or
independently by means of chemical synthesis, or by a combination of
extraction and chemical synthesis, unless specifically excepted or
unless listed in another schedule:

1. Opium and opiate, and any salt, compound, derivative, or
preparation of opium and opiate, excluding apomorphine,
thebaine derived butorphanol, nalbuphine, dextrorphan,
naloxone, naltrexone and nalmefene, and their respective

salts, but including the following:

(i) Raw opium.
(ii) Opium extracts.

(iii) Opium fluid extracts.

(iv) Powdered opium.
~

(v) Granulated opium. '•

(vi) Tincture of opium.
(vii) Codeine.

(viii) Ethylmorphine.

(ix) Etorphine hydrochloride.

(x) Hydrocodone.
(xi) Hydromorphone. > , /

(xii) Metopon.
(xiii) Morphine.
(xiv) Oxycodone. •

(xv) Oxymorphone.
(xvi) Thebaine.

2. Any salt, compound, derivative, or preparation thereof which
is chemically equivalent or identical with any of the

substances referred to in paragraph 1 of this subdivision,

except that these substances shall not include the

isoquinoline alkaloids of opium.
3. Opium poppy and poppy straw.

4. Cocaine and any salt, isomer, salts of isomers, compound,
derivative, or preparation thereof, or coca leaves and any
salt, isomer, salts of isomers, compound, derivative, or
preparation of coca leaves, or any salt, isomer, salts of
isomers, compound, derivative, or preparation thereof which
is chemically equivalent or identical with any of these

substances, except that the substances shall not include
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decocanized coca leaves or extraction of coca leaves, which
extractions do not contain cocaine or ecgonine.

5. Concentrate of poppy straw (the crude extract of poppy straw

in either liquid, solid or powder form which contains the

phenanthrine alkaloids of the opium poppy)."

Sec. 4. G.S. 90-90(d) reads as rewritten:

"(d) Any material, compound, mixture, or preparation which
contains any quantity of the following substances having a depressant

effect on the central nervous system, including its salts, isomers, and
salts of isomers whenever the existence of such salts, isomers, and
salts of isomers is possible within the specific chemical designation,

unless specifically exempted by the Commission or listed in another

schedule:

1

.

Amobarbital

la. Glutethimide

2. Repealed by Session Laws 1983, c. 695, s. 2, effective

October 1, 1983.

3. Pentobarbital

4. Phencyclidine

5. Phencyclidine immediate precursors:

a. 1 -Phenylcyclohexylamine

b. 1-Piperidinocyclohexanecarbonitrile (PCC)
6. Secobarbital."

Sec. 5. G.S. 90-9 1(b) reads as rewritten:

"(b) Any material, compound, mixture, or preparation which
contains any quantity of the following substances having a depressant

effect on the central nervous system unless specifically exempted or

listed in another schedule:

1. Any substance which contains any quantity of a derivative

of barbituric acid, or any salt of a derivative of barbituric

acid.

2. Chlorhexadol.

•^ Glutethimide.

4. Lysergic acid.

5. Lysergic acid amide.

6. Methyprylon.

7. Sulfondiethylmethane.

8. Sulfonethylmethane.

9. Sulfonmethane.

9a. Tiletamine and zolazepam or any salt thereof. Some trade

or other names for tiletamine-zolazepam combination
product: Telazol. Some trade or other names for

tiletamine:
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2-(ethylamino)-2-(2-thienyl)-cyclohexanone. Some trade or

other names for zolazepam: 4-(2-fluorophenyl)-6,8-

dihydro-1 ,3,8-trimethylpyrazolo-[3,4-e][l ,4]-diazepin-

7(lH)-one. flupyrazapon.

10. Any compound, mixture or preparation containing

(i) Amobarbital.

(ii) Secobarbital.

(iii) Pentobarbital.

or any salt thereof and one or more active ingredients

which are not included in any other schedule.

1 1

.

Any suppository dosage form containing

(i) Amobarbital.

(ii) Secobarbital.

(iii) Pentobarbital.

or any salt of any of these drugs and approved by the

federal Food and Drug Administration for marketing as a

suppository.

"

Sec. 6. G.S. 90-92(a) reads as rewritten:

"(a) Depressants. — Unless specifically excepted or unless listed in

another schedule, any material, compound, mixture, or preparation

which contains any quantity of the following substances, including its

salts, isomers, and salts of isomers whenever the existence of such

salts, isomers, and salts of isomers is possible within the specific

Chemical designation:

1.

2.

Alprazolam.

Barbital.

3.

4.

5.

Bromazepam.
Camazepam.
Chloral betaine.

6.

7.

8.

Chloral hydrate.

Chlordiazepoxide.

Clobazam.

9.

10.

11.

12.

Clonazepam.

Clorazepate.

Clotiazepam.

Cloxazoiam.

13.

14.

15.

Delorazepam.

Diazepam.

Estazolam.

16.

17.

Ethchlorvynol.

Ethinamate.

18.

19.

20.

Ethyl loflazepate.

Fludiazepam.

Flunitrazepam.
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21. Flurazepam.

22. Halazepam.

23. Haloxazolam.

24. Ketazolam.

25. Loprazolam,

26. Lorazepam,

27. Lormetazepam.

28. Mebutamate.

29. Medazepam.

30. Meprobamate.

31. Methohexital.

32. Methylphenobarbital (mephobarbital)

.

33. Midazolam.

34. Nimetazepam.

35. Nitrazepam.

36. Nordiazepam.

37. Oxazepam.

38. Oxazolam.

39. Paraldehyde.

40. Petrichloral.

41. Phenobarbital.

42. Pinazepam.

43. Prazepam.

44. Quazepam.

45. Temazepam.

46. Tetrazepam.

47. Triazolam.

48. Zolpidem.
"

Sec. 7. G.S. 90-93 (a) reads as rewritten:

"(a) This schedule includes the controlled substances listed or to

be listed by whatever official name, common or usual name, chemical

name, or trade name designated. In determining that a substance

comes within this schedule, the Commission shall find: a low potential

for abuse relative to the substances listed in Schedule IV of this

Article; currently accepted medical use in the United States; and

limited physical or psychological dependence relative to the substances

listed in Schedule IV of this Article. The following controlled

substances are included in this schedule:

1. Any compound, mixture or preparation containing any of the

following limited quantities of narcotic drugs or salts thereof,

which shall include one or more nonnarcotic active

medicinal ingredients in sufficient proportion to confer upon

the compound, mixture, or preparation valuable medicinal

qualities other than those possessed by the narcotic alone:
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(i) Not more than 200 milligrams of codeine or any of
its salts per 100 milliliters or per 100 grams,

(ii) Not more than 100 milligrams of dihydrocodeine or
any of its salts per 100 milliliters or per 100 grams,

(iii) Not more than 100 milligrams of ethylmorphine or
any of its salts per 100 milliliters or per 100 grams,

(iv) Not more than 2.5 milligrams of diphenoxylate and
not less than 25 micrograms of atropine sulfate per
dosage unit,

(v) Not more than 100 milligrams of opium per 100
milliliters or per 100 grams,

(vi) Not more than 0.5 milligram of difenoxin and not

less than 25 micrograms of atropine sulfate per
dosage unit.

2. Repealed by Session Laws 1985, c. 172, s. 9, effective May
10, 1985.

3. Stimulants. - Unless specifically exempted or excluded or
unless listed in another schedule, any material, compound,
mixture, or preparation which contains any quantity of the

following substances having a stimulant effect on the central

nervous system, including its salts, isomers and salts of
isomers: -

ar Propylhexedrine ,

b. Pyrovalerone."

Sec. 8. Prosecutions for offenses committed under Article 5 of
Chapter 90 before the effective date of this act are not abated or
affected by this act, and the statutes that would be applicable but for

this act remain applicable to those prosecutions.

Sec. 9. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 9th
day of July, 1993.

H.B. 1355 ^ CHAPTER 320

AN ACT TO ESTABLISH THE PERCENTAGE RATES FOR THE
PUBLIC UTILITY REGULATORY FEE AND THE INSURANCE
REGULATORY CHARGE, TO INCREASE AMUSEMENT
DEVICE INSPECTION FEES, TO INCREASE ELEVATOR
FEES, AND TO REMOVE THE SUNSET ON THE
MOTORCYCLE SAFETY EDUCATION PROGRAM.

The General Assembly of North Carolina enacts:

Section 1. The percentage rate to be used in calculating the

public utility regulatory fee under G.S. 62-302(b)(2) is eight and one-
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half hundredths percent (0.085%) of each public utility's North

Carolina jurisdictional revenues earned during each quarter that

begins on or after July 1, 1993.

Sec. 2. The percentage rate to be used in calculating the

insurance regulatory charge under G.S. 58-6-25 is seven and twenty-

five hundredths percent (7.25%) for the 1993 calendar year.

Sec. 3. G.S. 95-106 reads as rewritten:

" § 95-106. Amusement, aerial tramway, and inclined railroad inspection

fees.

(a) The Department of Labor shall assess and collect the following

inspection service fees for annual inspections for each location within

the State of amusement devices, aerial passenger tramways, and

inclined railroads:

Type Inspection Unit Fee

Amusement Devices $ 1

5

Gondolas, Chairlifts,

and Inclined Railroads 137

J- or T-Bars 62

Rope Tows 31

(b) In the event that an amusement device owner or operator

notifies the Department of Labor pursuant to G.S. 95-111.8 that he

intends to operate one or more amusement devices for the public at a

particular location and requests an inspection at a particular time:

(1) When the inspector arrives and no amusement devices are

present, the Department shall assess a fee against the owner
or operator at an amount sufficient to cover the cost of travel

to and from the location at a rate not to exceed twenty-three

cents (23C) per mile the mileage rate set forth in G.S. 138-6

plus an hourly rate of up to sixty dollars ($60.00) for each

inspector for the time expended by the inspector in travelling

to and from the location at a rate not to exceed fifteen dollars

($ 15 . (X)) per hour per inspector, location.

(2) When the inspector arrives and amusement devices are

present but present, are not ready for inspection, but become
ready for inspection before the inspector leaves, the

Department shall assess a fee in an amount s ufficient against

the owner or operator to cover the time the inspector must

wait before he can make making the inspection at -a an

hourly rate not to exceed fifteen dollars ($15.00) sixty

dollars ($60.00) per hour per for each inspector.

(3) If When the inspector must make an additional a return trip

to 4be a location because -the amusement devices were not

ready for inspection at the appropriate time, when the

inspector made a previous trip to the location, the
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Department shall add to the fees authorized under this

subdivision the cost of the additional travel required at a rate

not to exceed ^venty three cents (23C) per mile plus the cost
of the travel time expended by the in spector at a rate not to

exceed fifteen dollars ($15.00) per hour per in spector , assess

a fee against the owner or operator to cover the cost of travel

to and from the location in the amount set in subdivision (1)

of this subsection.

(4) No fee shall be assessed pursuant to this subsection if the

owner or operator has notified the Department of Labor at

least 24 hours in advance that the amusement devices will

not be present or that the devices will not be ready for

inspection until a later specified time.

(c) The Commissioner of Labor may adopt rules to implement this

section. The rules shall conform to Article 14B of this Chapter and
shall promote the effective utilization of the staff of the

Commissioner. "

Sec. 4, G.S. 95-105 reads as rewritten:

"§ 95-105. Elevator, escalator, dumbwaiter, and special equipment

inspection fees.

The Department of Labor shall assess and collect the following

inspection service fees for the installation and alteration of elevators,

escalators, dumbwaiters that are not installed or altered in restaurants,

and special equipment based on the cost of installation or alteration:

Cost of Installation or Alteration Unit Fee
$0 - $10,000 $100
10,001 - 30,000 150
30,001 - 50,000 200
50,001 - 80,000 250
80,001 - 100,000 300

Over 100,000 350
An additional fee of one hundred dollars ($100.00) shall be assessed

for each follow-up inspection of a new installation required subsequent

to the original inspection.

The Department of Labor shall assess and collect a fee of ten

dollars ($10.00) for the periodic inspection of special equipment and
shall assess and collect the following fees for the periodic inspection of

elevators, escalators, and dumbwaiters:
Number of Building Floors

1-5 Floors $20 30
6-lOFloors 00 40
11-15 Floors 40 50
16-20Floors 50 60
21 Floors and over ^ 70.

"

648



Session Laws - 1993 CHAPTER 321

Sec. 5. Section 4 of Chapter 755 of the 1989 Session Laws

reads as rewritten:

"Sec. 4. This act shall become effective October 1, 1989, and shall

expire October 1, 1993. becomes effective October 1. 1989.
"

Sec. 6. Sections 1, 3, 4, and 5 of this act become effective July

1, 1993. The remaining sections of this act are effective upon

ratification.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

S.B. 27 CHAPTER 321

AN ACT TO MAKE CONTINUATION AND EXPANSION
BUDGET APPROPRIATIONS FOR CURRENT OPERATIONS
OF STATE DEPARTMENTS, INSTITUTIONS, AND
AGENCIES, AND FOR OTHER PURPOSES.

The General Assembly of North Carolina enacts:

INTRODUCTION
Section 1. The appropriations made in this act are for

maximum amounts necessary to provide the services and accomplish

the purposes described in the budget. Savings shall be effected where

the total amounts appropriated are not required to perform these

services and accomplish these purposes and, except as allowed by the

Executive Budget Act, or this act, the savings shall revert to the

appropriate fund at the end of each fiscal year.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
TITLE OF ACT

Sec. 2. This act shall be known as the Current Operations

Appropriations Act of 1993.

PART 1 . GENERAL FUND APPROPRIATIONS

CURRENT OPERATIONS/GENERAL FUND
Sec. 3. Appropriations from the General Fund of the State for

the maintenance of the State departments, institutions, and agencies,

and for other purposes as enumerated are made for the biennium

ending June 30, 1995, according to the schedule that follows.

Amounts set out in brackets are reductions from General Fund
appropriations for the 1993-94 and 1994-95 fiscal years.

649



CHAPTER 321 Session Laws - 1 993

Current Operations - General Fund 1993-94 1994-95

General Assembly $ 21,235,599 $24,732,877

Judicial Department 247,922,854 250,716,110

Office of the Governor
01. Office of the Governor 5,591,133 5,860,409
02. Office of State Budget

and Management 3,311,982 3,434,483
03. Office of State Planning 1,580,119 1,604,233

Office of the Lieutenant Governor 598,002 599,843

Department of Secretary of State 4,878,150 4,837,901

Department of State Auditor 8,401,577 7,845,701

Department of State Treasurer

01. State Treasurer 5,867,689 6,344,754
02. Special Contributions 5,437,248 5,437,248

Public Education

01

.

Department of Public

Instruction 55,921,458 54,539,621
02. State Aid to Local School

Administrative Units 3,501,446,758 3,523,885,399
03. State Board of Education 98,408 98,408

Total Public Education 3,557,466,624 3,578,523,428

Department of Justice 54,052,134 54,357,084

Department of Administration 51,301,446 52,530,060

Department of Agriculture 43,012,661 42,953,239

Department of Labor 13,775,815 13,830,286

Department of Insurance 13,640,140 12,998,139
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Department of Transportation

01. Aeronautics 8,516,571 9,016,571

02. Aid to Railroads 96,305 100,000

Total Department of

Transportation 8,612,876 9,116.571

Department of Environment, Health, and

Natural Resources 207,323,665 215,469,490

Office of Administrative Hearings 1,929,239 1,933,500

Rules Review Commission 258,516 258,593

Department of Human Resources

01. DHR - Secretary 13,563,208 13,636,858

02. Division of Aging 12,257,170 12,319,395

03. Schools for the Deaf and
Hard of Hearing 21,895,398 22,145,677

04. Social Services 183,475,062 192,970,884
05. Medical Assistance 860,289,202 1,009,564,797

06. Social Services - State Aid to

Non-State Agencies 7,011,725 6,711,725
07. Division of Services

for the Blind 13,915,564 14,431,625

08. Division of Mental Health,

Developmental Disabilities, and

Substance Abuse Services 440,684,269 448,468,682
09. Division of Facility

Services 74,508,291 99,256,351
10. Division of Vocational

Rehabilitation Services 23,525,990 24,241,967
11. Division of Youth Services 53,333,891 53,826,841

Total Department of

Human Resources 1,704,459,770 1,897,574,802

Department of Correction

Department of Commerce
01. Commerce 39,083,978 31,913,823
02. Biotechnology Reserve 7,014,396 7,014,396
03. MCNC 15,680,000 15,680,000
04. REDC 1,470,000 1,470,000

Department of Revenue 57,254,295 53,914,171
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Department of Cultural Resources 42,355,631 42,699,770

Department of Crime Control

and Public Safety 29,520,666 27,447,220

Office of the State Controller 6,405,431 6,41 1 ,017

University of North Carolina - Board
of Governors

01. General Administration 17,200,841 17,166,323

02. University Institutional

Programs 45,110,245 34,641,173

03. Related Educational

Programs 47,116,796 47,732,771

04. University of North Carolina

at Chapel Hill

a. Academic Affairs 137,621,265 139,521,105

b. Health Affairs 109,719,612 111,962,193

c. Area Health Education

Centers 32,351,252 32,347,434

05. North Carolina State University

at Raleigh

a. Academic Affairs 179,626,831 180,459,614

b. Agricultural Research

Service 36,838,445 36,903,257

c. Cooperative Extension

Service 28,882,861 28,613,730

06. University of North Carolina at

Greensboro 55,765,417 55,961,841

07. University of North Carolina at

Charlotte 59,807,408 60,072,862

08. University of North Carolina at

Asheville 17,274,278 17,376,386

09. University of North Carolina at

Wilmington 34,024,551 34,264,199

10. East Carolina University

a. Academic Affairs 75,557,468 76,109,240

b. Division of Health

Affairs 37,715,639 37,768,125

1 1

.

North Carolina Agricultural and
Technical State University 41,202,109 41,430,408

12. Western Carolina University 36,951,472 37,011,981

13. Appalachian State

University 53,291,855 53,368,375
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14. Pembroke State University 16,639,745 16,742,244

15. Winston-Salem State

University 16,623,929 16,751,903

16. Elizabeth City State

University 15,683,323 15,703,970

17. Fayetteville State

University 19,563,111 19,942,709

18. North Carolina Central

University 28,319,792 28,533,237

19. North Carolina School of the

Arts 8,078,021 8,097,592

20. North Carolina School of

Science and Mathematics 7,569,189 7,619,946
21. UNC Hospitals at

Chapel Hill 40,690,416 43,476,135
Total University of North

Carolina - Board of Governors 1,199,225,871 1,199,578,753

Department of Community Colleges 412,797,941 404,414,482

State Board of Elections

Contingency and Emergency

Reserve for Salary Increases

a. 2% Salary Increase

b. Wage Floor for Lowest
Paid Employees

Reserve for

Compensation Bonus

Reserve for Public School

Employees' Sick Leave

Bank

Reserve for Restoring Paydate

Reserve for Salary Adjustments

Reserve for Lowest Paid Employees

Reserve for OSHA -

Bloodborne Pathogens

653

545,539 545,885

1,125,000 1,125,000

112,052,142 116,549,560

135,500 135,500

34,244,460 ~

1,000,000 1,000,000

214,200,000 --

500,000 500,000

1,400,724 1 ,400,724

1,000,000 1,000,000
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Reserve for Retiree 30%
Reduction (7,247,298) (7,247,298)

Reserve for Retirement

Rate Change 1,316,400 1,316,400

Debt Service 92,263,558 89,113,783

Local Government Shared Revenue 236,824,154 236,824,154

Health Care Initiatives 5,500,000 2,000,000

GRAND TOTAL CURRENT OPERATIONS -

GENERAL FUND $9,025,073,307 $9,016,344,686

PART 2. CURRENT OPERATIONS/HIGHWAY FUND

Sec. 4. Appropriations from the Highway Fund of the State for

the maintenance and operation of the Department of Transportation,

and for other purposes as enumerated, are made for the biennium
ending June 30, 1995, according to the following schedule:

Current Operations - Highway Fund 1993-94 1994-95

Department of Transportation

01. Administration $41,039,126 $ 38,232,451
02, Division of Highways

a. Administration and

Operations 33,415,706 33,440,792

b. State Construction

(01) Primary Construction

(02) Secondary

Construction 66,486,917 66,884,639

(03) Urban Construction 20,000,000 20,000,000

(04) Access and Public

Service Roads 2,000,000 2,000,000

(05) Spot Safety

Improvements 9,100,000 9,100,000
c. State Funds to Match Federal

Highway Aid

(01) Construction 37,020,332 37,020,332

(02) Planning Survey and Highway
Planning Research 2,959,649 2,959,649
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d. State Maintenance

(01) Primary 98,104,791 100,168,650

(02) Secondary 171,916,160 175,543,548

(03) Urban 25,796,101 26,358,971

(04) Contract Resurfacing 87,500,000 87,500,000

e. Ferry Operations 15,541,455 15,541,455

03. Division of Motor Vehicles 79,025,411 78,654,819

04. Governor's Highway Safety

Program 290,923 291,575

05. State Aid to Municipalities 66,486,917 66,884,639

06. State Aid for Public

Transportation 10,596,461 10,646,921

07. Salary Adjustments for Highway

Fund Employees 200,000 200,000

08. Reserve to Correct Occupational

Safety and Health Conditions 425,000 425,000

09. Debt Service 37,359,875 27,664,550

10. Reserve for Compensation

Increases 7,109,156 7,109,156

1 1

.

Reserve for Transportation

Study 222,750 346,500

12. Reserve for Air Cargo

Authority 750,000 750,000

Reserve for Compensation Bonus 3,481,723

Reserve for Retirement Formula

Change 113,000 113,000

Emergencies and Inflationary

Adjustment 1,085,490 1,585,490

Appropriations for Other State Agencies

01. Crime Control and Public

Safety 92,671,325 93,601,574

02. Other Agencies

a. Department of Agriculture 3,057,180 3,030,245

b. Department of Revenue 2,063,522 2,065,412

c. Department of Environment,

Health, and Natural Resources:

LUST Trust Fund 4,809,298 4,904,343

Chemical Test Program 371,944 373,407

d. Department of Correction 4,614,056 4,614,056
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e. Department of Public

Instruction 23,188,826 23,188,826

f

.

Department of State

Treasurer 9,900,000 10,500,000

GRAND TOTAL CURRENT OPERATIONS -

HIGHWAY FUND $958,703,093 $951,700,000

PART 3. HIGHWAY TRUST FUND

Sec. 5. Appropriations from the Highway Trust Fund are made
for the fiscal biennium ending June 30, 1995, according to the

following schedule:

Highway Trust Fund 1993-94 1994-95

01. Intrastate System $213,689,246$ 226,572,368

02. Secondary Roads Construction 49,470,987 51,222,727

03. Urban Loops 86,407,031 91,616,429

04. State Aid - Municipalities 22,420,986 23,772,726

05. Program Administration 15,711,750 16,215,750

06. Transfer to General Fund 170,000,000 170,000,000

GRAND TOTAL/
HIGHWAY TRUST FUND $557,700,000 $579,400,000

PART 4. BLOCK GRANT APPROPRIATIONS

Requested by: Senators Richardson, Hyde, Walker, Representatives

Easterling, Nye, Redwine, Hill, Dickson

DHR BLOCK GRANT PROVISIONS
Sec. 6. (a) Appropriations from federal block grant funds are

made for the fiscal year ending June 30, 1994, according to the

following schedule:

COMMUNITY SERVICES BLOCK GRANT

01. Community Action Agencies $ 9,105,422

02. Limited Purpose Agencies 505,857
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03. Department of Human Resources

to administer and monitor

the activities of the ' '

Community Services Block Grant 505,857

TOTAL COMMUNITY SERVICES BLOCK GRANT $ 10,1 17,136

SOCIAL SERVICES BLOCK GRANT

01. County Departments of Social Services $ 42,253,005

02. Allocation for In-Home Services provided

by County Departments of

Social Services 458,722

03. Division of Mental Health, Developmental

Disabilities, and Substance Abuse 5,519,178

04. Division of Services for the Blind 3,205,71

1

05. Division of Youth Services 1,052,674

06. Division of Facility Services 336,575

07. Division of Aging 334,663

08. Day Care Services 12,158,899

09. Volunteer Services 55,458

10. State Administration and State Level

Contracts 3,473,524

11. Voluntary Sterilization Funds 98,710

12. Transfer to Maternal and Child

Health Block Grant 1,585,833

13. Adult Day Care Services 306,323

14. County Departments of Social Services for

Child Abuse/Prevention and

Permanency Planning 394,841

L 657



CHAPTER 321 Session Laws - 1993

15. Allocation to Division of Maternal and

Child Health for Grants-in-Aid to Prevention

Programs 439,261

16. Transfer to Preventive Health

Block Grant for Emergency Medical Services

and Basic Public Health Services 695,834

17. Allocation to Preventive Health Block

Grant for AIDS Education : ;. 81,001

18. Allocation to Department of Administration • .

for North Carolina Fund for Children 45,270

19. Allocation to Home and Community Care

Block Grant for Persons Age 60
and Older 1,649,077

20. Allocation to the Division of Economic
Opportunity for Head Start,

Elderly and Handicapped Services 197,421

TOTAL SOCIAL SERVICES BLOCK GRANT $ 74,341 ,980

LOW INCOME ENERGY BLOCK GRANT

01. Energy Assistance Programs $16,672,034

02. Crisis Intervention 5,411,563

03. Administration 2,413,779

04. Weatherization Program 2,100,000

05. Indian Affairs 33,022

TOTAL LOW INCOME ENERGY BLOCK GRANT $ 26,630,398

MENTAL HEALTH SERVICES BLOCK GRANT

01. Provision of Community-Based ^

Services in accordance with the

Mental Health Study Commission's
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Adult Severe and Persistently

Mentally 111 Plan - $3,794,179

02. Provision of Community-Based
Services in accordance with the

Mental Health Study Commission's

Child Mental Health Plan 1 ,802 , 8 1

9

03. Administration 514,037

TOTAL MENTAL HEALTH SERVICES BLOCK GRANTS
6,111,035

BLOCK GRANT FOR THE PREVENTION AND
TREATMENT OF SUBSTANCE ABUSE

01 . Provision of Community-Based
Alcohol and Drug-Abuse Services,

Tuberculosis Services, and Services .

provided by the Alcohol, Drug-Abuse
Treatment Centers $10,335,939

02. Continuation and Expansion of

Services for Pregnant Women and

Women with Dependent Children 4,795,389

03. Continuation and Expansion of

Services to IV Drug Abusers and others

at risk for HIV diseases 5,567,328

04. Provision of services in accordance with

the Mental Health Study Commission's

Child and Adolescent Alcohol and other

Drug-Abuse Plan 4,396,416

05. Administration 1,669,460

TOTAL BLOCK GRANT FOR PREVENTION
AND TREATMENT OF SUBSTANCE ABUSE $ 26,764,532

CHILD CARE AND DEVELOPMENT BLOCK GRANT

01. Child Day Care Services $ 14,953,945
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02. Administrative Expenses and Quality

and Availability Initiatives : • 1,544,405

03. Before and After School Child Care Programs
and Early Childhood Development Programs 5,010,698

04. Quality Improvement Activities 1 ,480,737

TOTAL CHILD CARE AND DEVELOPMENT
BLOCK GRANT $ 22,989,785

(b) Decreases in Federal Fund Availability

If federal funds are reduced below the amounts specified above

after the effective date of this act, then every program, in each of the

federal block grants listed above, shall be reduced by the same
percentage as the reduction in federal funds.

(c) Increases in Federal Fund Availability

Any block grant funds appropriated by the United States Congress

in addition to the funds specified in this act shall be expended by the

Department of Human Resources, with the approval of the Office of

State Budget and Management, provided the resultant increases are in

accordance with federal block grant requirements and are within the

scope of the block grant plan approved by the General Assembly. All

these budgeted increases shall be reported to the Joint Legislative

Commission on Governmental Operations and to the Director of the

Fiscal Research Division.

This subsection shall not apply to Job Training Partnership Act

funds.

(d) If funds appropriated through the Child Care and

Development Block Grant for any program cannot be obligated or

spent in that program within the obligation or liquidation periods

allowed by the federal grants, the Department may move funds to

other programs, in accordance with the federal requirements of the

grant, in order to use the federal funds fully.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
NER BLOCK GRANT PROVISIONS

Sec. 7. (a) Appropriations from federal block grant funds are

made for the fiscal year ending June 30, 1994, according to the

following schedule:

TOTAL JOB TRAINING PARTNERSHIP ACT $ 53,841 ,243
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COMMUNITY DEVELOPMENT BLOCK GRANT
01. State Administration $ 1,026,940

02. Urgent Needs and Contingency 2,242,830

03. Housing Development 2,242,829

04. Economic Development 8,971,318

05. Community Revitalization 31,399,613

06. State Technical Assistance 463,470

TOTAL COMMUNITY DEVELOPMENT
BLOCK GRANT $ 46,347,000

MATERNAL AND CHILD HEALTH SERVICES

01 . Healthy Mother/Healthy Children

Block Grants to Local Health

Departments $ 1 1 ,399,969

02. High Risk Maternity Clinic Services,

Perinatal Education, and Consultation

to Local Health Departments
and Other Health Care Providers 1,383,538

03. Services to Children with

Disabilities 5,065,331

04. Reimbursements for Local Health

Departments for Contracted

Nutritional Services 120,530

TOTAL MATERNAL AND CHILD
HEALTH SERVICES $ 17,969,368

PREVENTIVE HEALTH BLOCK GRANT

01. Emergency Medical Services $ 452,375

02. Basic Public Health Services 428,395

03. Hypertension Programs 671,630
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04. Statewide Health Promotion Programs 2,651,119

05. Fluoridation of Water Supplies 228,404

06. Rape Prevention and Rape
Crisis Programs ; >i 183,632

07. AIDS/HIV Education, Counseling,

and Testing 81,001

08. Office of Minority Health and
Minority Health Council 190,000

TOTAL PREVENTIVE HEALTH BLOCK GRANT $ 4,886,566

(b) Decreases in Federal Fund Availability

If federal funds are reduced below the amounts specified above
after the effective date of this act, then every program, in each of the

federal block grants listed above, shall be reduced by the same
percentage as the reduction in federal funds.

(c) Increases in Federal Fund Availability

Any block grant funds appropriated by the United States Congress
in addition to the funds specified in this act shall be expended as

follows:

(1) For the Community Development Block Grant -- each

program category under the Community Development Block
Grant shall be increased by the same percentage as the

increase in federal funds.

(2) For the Maternal and Child Health Services Block Grant --

thirty percent (30%) of these additional funds shall be
allocated to services for children with special health care

needs and seventy percent (70%) shall be allocated to local

health departments to assist in the reduction of infant

mortality.

(3) For the Preventive Health Block Grants -- these additional

funds may be budgeted by the appropriate department, with

the approval of the Office of State Budget and Management,
provided the resultant increases are in accordance with

federal block grant requirements and are within the scope of

the block grant plan approved by the General Assembly. All

these budgeted increases shall be reported to the Joint

Legislative Commission on Governmental Operations and to

the Director of the Fiscal Research Division.
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(d) Education Setaside of JTPA Funds
The Department of Commerce shall certify to the Joint Legislative

Commission on Governmental Operations and to the Fiscal Research

Division of the Legislative Services Office when Job Training

Partnership Act funds have been distributed to each agency, the total

amount distributed to each agency, and the total amount of eight

percent (8%) Education Setaside funds received.

(e) Limitations on Community Development Block Grant Funds
Of the funds appropriated in this section for the Community

Development Block Grant, not more than one million twenty-six

thousand nine hundred forty dollars ($1,026,940) may be used for

State administration; up to two million two hundred forty-two thousand

eight hundred thirty dollars ($2,242,830) may be used for Urgent
Needs and Contingency; up to two million two hundred forty-two

thousand eight hundred twenty-nine dollars ($2,242,829) may be used

for Housing Development; up to eight million nine hundred seventy-

one thousand three hundred eighteen dollars ($8,971,318) may be

used for Economic Development; not less than thirty-one million three

hundred ninety-nine thousand six hundred thirteen dollars

($31,399,613) shall be used for Community Revitalization; and up to

four hundred sixty-three thousand four hundred seventy dollars

($463,470) may be used for State Technical Assistance. If federal

block grant funds are reduced or increased by the United States

Congress after the effective date of this act, then these reductions or

increases shall be allocated in accordance with subsection (b) or (c) of

this section, as applicable.

PARTS. GENERAL PROVISIONS

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

PERMIT DEVIATION FROM EXPENDITURE OF FUNDS
RESTRICTION

Sec. 9. For the 1993-94 fiscal year only, G.S. 143-16.3 does

not apply to the extent that the Director of the Budget finds that

compliance is impossible and that deviation is necessary because of

complications in the budget process that were not contemplated when
the budget for the 1993-95 fiscal biennium was enacted.

The Director of the Budget shall report on a quarterly basis for

the first six months of the 1993-94 fiscal year and monthly thereafter,

to the Joint Legislative Commission on Governmental Operations and
to the Fiscal Research Division of the Legislative Services Office on
any deviations from G.S. 143-16.3, the reasons that compliance was
impossible, and the complications in the budget process that were not
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contemplated when the budget for the 1993-95 fiscal biennium was
enacted that made compliance impossible.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
SPECIAL FUNDS, FEDERAL FUNDS, AND DEPARTMENTAL
RECEIPTS/AUTHORIZATION FOR EXPENDITURES

Sec. 10. There is appropriated out of the cash balances, federal

receipts, and departmental receipts available to each department,

sufHcient amounts to carry on authorized activities included under
each department's operations. All these cash balances, federal

receipts, and departmental receipts shall be expended and reported in

accordance with provisions of the Executive Budget Act, except as

otherwise provided by statute, and shall be expended at the level of

service authorized by the General Assembly. If the receipts, other

than gifts and grants that are unanticipated and are for a specific

purpose only, collected in a fiscal year by an institution, department,

or agency exceed the receipts certified for it in General Fund Codes or

Highway Fund Codes, then the Director of the Budget shall decrease

the amount he allots to that institution, department, or agency from
appropriations from that Fund by the amount of the excess, unless the

Director of the Budget finds that the appropriations from the Fund are

necessary to maintain the function that generated the receipts at the

level anticipated in the certified Budget Codes for that Fund. Funds
that become available from overrealized receipts in General Fund
Codes and Highway Fund Codes, other than gifts and grants that are

unanticipated and are for a specific purpose only, shall not be used for

new permanent employee positions or to raise the salary of existing

employees except:

(1) As provided in G.S. 116-30.1, 116-30.2, 116-30.3, 116-

30.4, or 143-27; or

(2) If the Director of the Budget finds that the new permanent
employee positions are necessary to maintain the function

that generated the receipts at the level anticipated in the

certified budget codes for that Fund. The Director of the

Budget shall notify the President Pro Tempore of the Senate,

the Speaker of the House of Representatives, the chairmen of

the appropriations committees of the Senate and the House
of Representatives, and the Fiscal Research Division of the

Legislative Services Office that he intends to make such a

finding at least 10 days before he makes the finding. The
notification shall set out the reason the positions are

necessary to maintain the function.
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The Office of State Budget and Management shall report to the Joint

Legislative Commission on Governmental Operations and to the Fiscal

Research Division of the Legislative Services Office within 30 days

after the end of each quarter the General Fund Codes or Highway

Fund Codes that did not result in a corresponding reduced allotment

from appropriations from that Fund.

The Director of the Budget shall develop necessary budget

controls, regulations, and systems to ensure that these funds and other

State funds subject to the Executive Budget Act, are not spent in a

manner which would cause a deficit in expenditures.

Pursuant to G.S. 143-34.2, State departments, agencies,

institutions, boards, or commissions may make application for,

receive, or disburse any form of non-State aid. All non-State monies

received shall be deposited with the State Treasurer unless otherwise

provided by State law. These funds shall be expended in accordance

with the terms and conditions of the fund award that are not contrary

to the laws of North Carolina.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
INSURANCE AND FIDELITY BONDS

Sec. 11. All insurance and all official fidelity and surety bonds

authorized for the several departments, institutions, and agencies shall

be effected and placed by the Insurance Department, and the cost of

placement shall be paid by the affected department, institution, or

agency with the approval of the Insurance Commissioner.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
CONTINGENCY AND EMERGENCY FUND ALLOCATION

Sec. 12. Of the funds appropriated in this act to the

Contingency and Emergency Fund, the sum of nine hundred thousand

dollars ($900,000) for the 1993-94 fiscal year and the sum of nine

hundred thousand dollars ($900,000) for the 1994-95 fiscal year shall

be designated for emergency allocations, which are for the purposes

outlined in G.S. 143-23(al)(3), (4), and (5). Two hundred twenty-

five thousand dollars ($225,000) for the 1993-94 fiscal year and two

hundred twenty-five thousand dollars ($225,000) for the 1994-95

fiscal year shall be designated for other allocations from the

Contingency and Emergency Fund.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
BUDGETING OF PILOT PROGRAMS
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Sec. 13, (a) Any program designated by the General Assembly
as experimental, model, or pilot shall be shown as a separate budget

item and shall be considered as an expansion item until a succeeding

General Assembly reapproves it.

Any new program funded in whole or in part through a special

appropriations bill shall be designated as an experimental, model, or

pilot program.

(b) The Governor shall submit to the General Assembly with his

proposed budget a report of which items in the proposed budget are

subject to the provisions of this section.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
AUTHORIZED TRANSFERS

Sec. 14. The Director of the Budget may transfer to General

Fund budget codes from the General Fund salary adjustment

appropriation, and may transfer to Highway Fund budget codes from
the Highway Fund salary adjustment appropriation, amounts required

to support approved salary adjustments made necessary by difficulties

in recruiting and holding qualified employees in State government.

The funds may be transferred only when the use of salary reserve

funds in individual operating budgets is not feasible.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
EXPENDITURES OF FUNDS IN RESERVES LIMITED

Sec. 15. All funds appropriated by this act into reserves may be

expended only for the purposes for which the reserves were
established.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
STATE MONEY RECIPIENTS/CONFLICT OF INTEREST POLICY

Sec. 16. Each private, nonprofit entity eligible to receive State

funds, either by General Assembly appropriation, or by grant, loan,

or other allocation from a State agency, before funds may be
disbursed to the entity, shall file with the disbursing agency a

notarized copy of that entity's policy addressing conflicts of interest

that may arise involving the entity's management employees and the

members of its board of directors or other governing body. The
policy shall address situations where any of these individuals may
directly or indirectly benefit, except as the entity's employees or

members of the board or other governing body, from the entity's

disbursing of State funds, and shall include actions to be taken by the
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entity or the individual, or both, to avoid conflicts of interest and the

appearance of impropriety.

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

BUDGET REFORM STATEMENTS
Sec. 17. The General Fund and availability used in developing

the 1993-95 budget is as shown below:

(1) Composition of the 1993-94 beginning availability:

a. Revenues collection in 1992-93 in

excess of authorized estimates $202,000,000

b. Unexpended appropriations

during 1992-93 (reversions) 137,000,000

c. Disproportionate share payments

received in 1992-93 159,000,000

Subtotal $498,000,000

d. Transfer to Savings Reserve 124,500,000

e. Transfer to Reserve

for Repair and

Renovations

Ending Fund Balance

(2) Beginning Unrestricted

Fund Balance

Revenues Existing Tax

Structure

Changes:

1

.

Accelerated Growth with

Implementation of GPAC
recommendation

2. Retain in General Fund
interest previously paid to

Highway Trust Fund
(G.S. 105- 187.9(b))

3. Increase Court Fees

1993-94

57,000,000

$316,500,000

1994-95

$ 316,500,000

58,649,700,000 $9,212,100,000

5,400,000

7,000,000

5,900,000

5,400,000

7,000,000

5,900,000
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5. Transfer from Department of

Insurance Fund

6. Treasurer's Banking Fees/Local

Government Operation

7. Disproportionate Share

Receipts

8. Highway Fund Transfer

Reduction Related to

Sales Tax Exemption

9. Transfer from Savings

Reserve

Total Changes

Revised Revenues

Total Availability

Revenue Growth Rates:

Economic Basis

Less Impact of Special Factors

Actual Basis 7.1%

(474,580) (1,132,000)

634,300

93,200,000

(200,000)

121,000,000

1,106,000

(200,000)

232,459,720 18,074,000

8,882,159,720 9,230,174,000

9,198,659,720 9,230,174,000

6.2% 6.5%
.9% -2.6%

3.9%

(3) Estimate of Disproportionate Share

Receipts to be deposited as a nontax

revenue and reserved by the State

Controller:

1993-94 $114,200,000.

Requested by: Senators Daniel, Plyler, Conder, Representatives

Nesbitt, Diamont
REPAIRS/RENOVATIONS RESERVE CREATED

Sec. 17.1. (a) G.S. 143-15.2 reads as rewritten:
" § 143-15.2. Use of General Fund credit balance.

The State Controller shall reserve up to one-fourth of any credit

balance, as determined on a cash basis, remaining in the General
Fund at the end of each fiscal year to the Savings Reserve Account as

provided in G.S. 143-15.3, unless that would result in the Savings

Reserve Account having funds in excess of five percent (5%) of the

amount appropriated the preceding year for the General Fund
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operating budget, including local government tax-sharing funds; in

that case, only funds sufficient to reach the five percent (5%) level

shall be reserved. The State Controller shall also reserve the lesser of

(i) one-fourth of any credit balance, as determined on a cash basis,

remaining in the General Fund and (ii) one and one-half percent

(1.5%) of the replacement value of all State buildings supported from

the General Fund, at the end of each fiscal year to the Repairs and

Renovations Reserve Account as provided in G.S. 143-15. 3A. The
General Assembly may appropriate that part of the anticipated General

Fund credit balance not expected to be reserved to the Savings Reserve

Account or the Repairs and Renovations Reserve Account only for

capital improvements or other one-time expenditures.
"

(b) Chapter 143 of the General Statutes is amended by adding a

new section to read:

" § 143-1 5. 3A. Repairs and Renovalions Reserve Account.

(a) There is established a Repairs and Renovations Reserve

Account as a restricted reserve in the General Fund. The State

Controller shall reserve to the Repairs and Renovations Reserve

Account one-fourth of any unreserved credit balance remaining in the

General Fund at the end of each fiscal year. As used in this section,

the term 'unreserved credit balance' means that part of the credit

balance, as determined on a cash basis, not already reserved to the

Savings Reserve Account or the Repairs and Renovations Reserve

Account.

(b) The funds in the Repairs and Renovations Reserve Account

shall be used only for the repair and renovation of State buildings and

related infrastructure that are supported from the General Fund7 The
Director of the Budget shall not use funds in the Repairs and

Renovations Reserve Account unless the use has been approved by an

act of the General Assembly. "

(c) G.S. 143- 15. 3 (a) reads as rewritten:

"(a) There is established a Savings Reserve Account as a restricted

reserve in the General Fund. The State Controller shall reserve to the

Savings Reserve Account one-fourth of any unreserved credit balance

remaining in the General Fund at the end of each fiscal year until the

account contains funds equal to five percent (5%) of the amount
appropriated the preceding year for the General Fund operating

budget, including local government tax-sharing funds. If the balance

in the Savings Reserve Account falls below this level during a fiscal

year, the State Controller shall reserve to the Savings Reserve Account
for the following fiscal years up to one-fourth of any unreserved credit

balance remaining in the General Fund at the end of each fiscal year

until the account again equals five percent (5%) of the amount
appropriated the preceding year for the General Fund operating
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budget, including local government tax-sharing funds. As used in this

section, the term 'unreserved credit balance' means that part of the
credit balance, as determined on a cash basis, not already reserved to

the Savings Reserve Account . Account or the Repairs and Renovations
Reserve Account.

"

(d) G.S. 143-11 reads as rewritten:
" § 143-1 1 . Survey of departments.

On or before the fifteenth day of December, biennially in the even-
numbered years, the Director shall make a complete, careful survey of
the operation and management of all the departments, bureaus,
divisions, officers, boards, commissions, institutions, and agencies
and undertakings of the State and all persons or corporations who use
or expend State funds, in the interest of economy and efficiency, and
of obtaining a working knowledge upon which to base
recommendations to the General Assembly as to appropriations for

maintenance and special funds and capital expenditures for the

succeeding biennium. If the Director and the Commission shall agree
in their recommendations for the budget for the next biennial period,
he shall prepare their report in the form of a proposed budget,
together with such comment and recommendations as they may deem
proper to make. If the Director and Commission shall not agree in

substantial particulars, the Director shall prepare the proposed budget
based on his own conclusions and judgment, and the Commission or
any of its members retain the right to submit separately to the General
Assembly such statement of disagreement and the particulars thereof
as representing their views. The budget report shall contain a
complete and itemized plan of all proposed expenditures for each State

Department, bureau, board, division, institution, commission. State

agency or undertaking, person or corporation who receives or may
receive for use and expenditure any State funds, in accordance with
the classification adopted by the State Controller, and of the estimated
revenues and borrowings for each year in the ensuing biennial period
beginning with the first day of July thereafter. Opposite each item of
the proposed expenditures, the budget shall show in separate parallel

columns the amount expended for the last preceding appropriation
year, for the current appropriation year, and the increase or decrease.
The budget shall clearly differentiate between General Fund
expenditures for operating and maintenance, special fund expenditures
for any purpose, and proposed capital outlays.

The Director shall accompany the budget with:

(1) A budget message supporting his recommendations and
outlining a financial policy and program for the ensuing
biennium. The message will include an explanation of

increase or decrease over past expenditures, a discussion of
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proposed changes in existing revenue laws and proposed

bond issues, their purpose, the amount, rate of interest,

term, the requirements to be attached to their issuance and

the effect such issues will have upon the redemption and

annual interest charges of the State debt.

(2) State Controller reports including:

a. An itemized and complete financial statement for the

State at the close of the last preceding fiscal year ending

June 30.

b. A statement of special funds.

(2a) A statement showing the itemized estimates of the condition

of the State treasury as of the beginning and end of each of

the next two appropriation years.

(3) A report on the fees charged by each State department,

bureau, division, board, commission, institution, and

agency during the previous fiscal year, the statutory or

regulatory authority for each fee, the amount of the fee,

when the amount of the fee was last changed, the number
'

of times the fee was collected during the prior fiscal year,

and the total receipts from the fee during the prior fiscal

year.

(4) A statement showing the State Board of Education's

request, in accordance with G.S. 115C-96, for sufficient

funds to provide textbooks to public school students.

(5) A proposal for expenditure of the funds in the Repairs and

Renovations Reserve Account, which is established in G.S.

143- 15. 3A. The Director shall consider the data from "the

Facilities Condition and Assessment Program in the Office

of State Construction when establishing priorities for the

proposed expenditure of these funds.

It shall be a compliance with this section by each incoming

Governor, at the first session of the General Assembly in his term, to

submit the budget report with the message of the outgoing Governor,

if he shall deem it proper to prepare such message, together with any

comments or recommendations thereon that he may see fit to make,

either at the time of the submission of the said report to the General

Assembly, or at such other time, or times, as he may elect and fix.

The function of the Advisory Budget Commission under this section

applies only if the Director of the Budget consults with the

Commission in preparation of the budget."

(e) This section becomes effective beginning with the General

Fund credit balance at the end of the 1992-93 fiscal year.
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Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyier

HIGHWAY FUND AVAILABILITY
Sec. 18. The Highway Fund appropriations availability used in

developing the 1993-95 Highway Fund budget is shown below:

($Million) ($Million)

< 1993-94 1994-95
Beginning Credit Balance

Estimated Revenues:

Transfer from Equipment Fund
Transfer to Highway Trust Fund

Total Highway Fund Availability

$9:03

944.6

10.0

$961.3

(9.6)

$963.63 $951.7

Requested by: Senator Daniel, Representative Nesbitt

HEALTH CARE INITIATIVES
Sec. 20. Funds appropriated in this act to the Reserve for

Health Care Initiatives shall be used as provided by the General
Assembly in this act or acts establishing such programs.

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyier

AUTHORIZATION OF PRIVATE LICENSE TAGS ON STATE-
OWNED MOTOR VEHICLES

Sec. 21. (a) Pursuant to the provisions of G.S. 14-250, for the

1993-95 fiscal biennium, the General Assembly authorizes the use of

private license tags on State-owned motor vehicles only for the State

Highway Patrol and for the following:

Department Exemption Category Number
Motor Vehicles License and Theft 97
Justice SBI Agents 277
Correction Probation/Parole Surveillance

Officers (intensive

''->^^'K

probation) 25 , :-:;-.

Crime Control and ^,:-'H
-;

Public Safety ALE Officers 92
(b) The 92 ALE vehicles authorized by this section to use private

license tags shall be distributed as follows:

(1) 54 among Agent I officers;

(2) 20 among Agent II officers;
'

(3) 1 to the Deputy Director; ?;

(4) 12 to the District Offices/Extra Vehicles; and
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(5) 5 to the Director, to be distributed at the Director's

discretion.

(c) Except as provided in this section, all State-owned motor

vehicles shall bear permanent registration plates issued under G.S. 20-

84.

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

RESTORATION OF THE JUNE 30 PAYDATE
Sec, 21.1. Funds appropriated in this act to the Reserve for

Paydate Restoration in the amount of two hundred fourteen million

two hundred thousand dollars ($214,200,000) shall be used to restore

the June 30 Payday for State Employees, University Employees, and

Community Colleges Employees so that they will be paid from the

General Fund on June 30, 1994, instead of July 1, 1994, for work
done during June of 1994.

Funds allotted pursuant to this section to constituent institutions

of The University of North Carolina that have been designated as

special responsibility constituent institutions under G.S. 116-30.1 are

exempt from the provisions of G.S. 116-30.2 and G.S. 116-30.3.

In no event shall any allotments made pursuant to this section

exceed the actual General Fund requirements, which are to be

reported to the 1993 General Assembly, Regular Session 1994, and to

the Fiscal Research Division by June 30, 1994.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
ELIMINATE LIABILITY FOR TEACHER PAYDATE DEFERRAL

Sec. 21.2. G.S. 143-15. 3(b) reads as rewritten:

"(b) The Director may not use funds in the Savings Reserve

Account unless the use has been approved by an act of the General

Assembly. It is the intent of the General Assembly that in future

sessions , as funds are available, it will reduce and then eliminate the

State' s

—

liability—iof—payroll—deferral s

—

iof—State

—

employees—and

community college employees and for the deferral of the twelfth month
of teacher payroll .

—

These actions will bring the State into closer

conformit}f with the GAAP , effective as of the 1994-95 fiscal year the

State's liability for the deferral of the twelfth month of teacher payroll

shall be eliminated. Funds may be used from the Savings Reserve

Account and, to the extent necessary, may be combined with other

available funds to eliminate this liability and thus bring the State into

conformity with the GAAP. "
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Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

DISPOSITION OF DISPROPORTIONATE SHARE RECEIPTS
Sec. 21.3. During the 1993-94 fiscal year, as it receives funds

associated with Disproportionate Share Payments from the State

psychiatric hospitals, the Division of Medical Assistance shall deposit

funds appropriated for the Medicaid program, in a sum equal to the

federal share of the Disproportionate Share Payments, as nontax
revenue. Any of these funds that are not appropriated by the 1993
General Assembly shall be reserved by the State Controller for future

appropriation.

PART 6. GENERAL GOVERNMENT

Requested by: Senators Plexico, Martin of Guilford, Codington,
Representatives Mercer, Crawford, Wainwright, Ellis, Gray, Hensley,
Jeffus, Kennedy, Nichols, Wilkins, Nesbitt, Diamont
BUDGET PRACTICES STUDY COMMISSION

Sec. 22. (a) There is created the Budget Practices Study
Commission, an independent commission to study the effectiveness of

the Executive Budget Act, Article 1 of Chapter 143 of the General
Statutes. The Commission shall consist of 14 members. The Speaker
of the House of Representatives shall appoint seven members, six who
shall be members of the House of Representatives and one who shall

be familiar with and have experience in government fiscal

management. The President Pro Tempore of the Senate shall appoint
seven members, six who shall be members of the Senate and one who
shall be familiar with and have experience in government fiscal

management. Initial appointments shall be made within 30 days
following the 1993 General Assembly's adjournment for a period of

more than 10 days.

The President Pro Tempore of the Senate and the Speaker of the

House of Representatives shall each appoint a cochair of the

Commission from their appointees. The cochairs shall call the first

meeting and preside at alternate meetings.

(b) The Budget Practices Study Commission shall examine the

current content, interpretation, and application of the Executive Budget
Act, and shall address in particular the following topics:

(1) Similarities and differences between the Executive Budget
Act and analogous statutes in other states, including the

advantages of various approaches to budget preparation,

presentation, appropriation, and execution.

(2) The effect of current statutory provisions, appropriations

techniques, and administrative practices upon:
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a. The ability of the General Assembly to anticipate,

evaluate, and meet the financial needs of State

government.

b. The availability of data needed by the General Assembly

for informed fiscal decision-making; particularly the

availability of output, impact, or performance data.

c. The General Assembly's ability to exercise its authority

under Section 7 of Article V of the North Carolina

Constitution; namely, its authority to control withdrawals

from the State treasury and to determine the purposes for

which State funds may be expended.

d. The Governor's authority under Section 5 of Article III

of the North Carolina Constitution; namely, the authority

to prepare and recommend a budget and the obligation to

administer the budget as enacted by the General

Assembly.

e. The balance between fiscal control and management

flexibility in the administration of agency budgets.

f. The ability of State agencies to plan their fiscal conduct

and to perform their statutorily assigned functions

efficiently in accordance with modern business practices.

(3) Provisions of the budget system regarding management of

various fund types, including special revenue funds, federal

funds, proprietary funds, university funds, and fiduciary

funds; and various types of departmental receipts.

(4) The appropriate role of legislative oversight mechanisms,

including the Joint Legislative Commission on Governmental

Operations.

(5) Such matters as may, in the judgment of the Commission,

affect the capacity of the General Assembly or the Governor

to devise, adopt, and implement a sound program of fiscal

management on behalf of the people of North Carolina.

(c) The Budget Practices Study Commission shall also have the

following additional powers and duties with specific reference to the

performance budget review process:

(1) To review and evaluate the development and implementation

of the performance budgeting system authorized by the

General Assembly.

(2) To examine the presentation of information in the

performance budgeting system to assure the quality and

validity of the information.

(3) To work in cooperation with the Governor and other State

agencies as additional program areas are converted into the

performance budgeting system.

675



CHAPTER 321 Session Laws - 1993

(4) To propose strategies for the General Assembly to manage
and make decisions based on tlie performance budgeting

system.

(d) Subject to the approval of the Legislative Services

Commission, the professional and clerical staff of the Legislative

Services Office shall be available to the Budget Practices Study
Commission. Upon request of the Commission, all State departments
and agencies shall furnish to the Commission any information in their

possession or available to them. The Commission may acquire by
contract or purchase such other expertise or information as may be
necessary to complete its report.

(e) Members of the Commission who are also members of the

General Assembly shall be paid subsistence and travel expenses at the

rate set forth in G.S. 120-3.1. Members of the Commission who are

officials or employees of the State shall receive travel allowances at the

rate set forth in G.S. 138-6. All other members of the Commission
shall be paid per diem and allowances at the rates set forth in G.S.
138-5.

(f) The Budget Practices Study Commission shall report its

findings and recommendations to the 1993 General Assembly, 1994
Regular Session.

(g) Of the funds appropriated from the General Fund to the

General Assembly, the sum of forty thousand dollars ($40,000) for the

1993-94 fiscal year shall be allocated for this study.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
RESERVE FOR IMPLEMENTATION OF FEDERAL OSHA
REGULATIONS REGARDING BLOODBORNE PATHOGENS/USE
OF FUNDS; LONG-RANGE PLAN

Sec. 23. (a) Funds appropriated in this act to the Office of

State Budget and Management for the implementation of the federal

OSHA regulations regarding bloodborne pathogens shall be used only

to support the cost of testing, inoculations, personal protective

equipment, and required cleanup equipment and supplies for

employees who are subject to these regulations and only if adequate

funds are not available for these purposes. They shall not be used as

planning money or for salaries for any new positions or for any other

purpose than specifically authorized by this section.

(b) The Office of State Budget and Management, in consultation

with the Department of Environment, Health, and Natural Resources,

the Department of Labor, the Office of State Personnel, and the

Department of Administration, shall prepare a long-range plan for

State government implementation of the federal OSHA regulations
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regarding bloodborne pathogens. The plan shall include identification

of all implementation costs over a five-year period, both recurring and

nonrecurring, by agency and by type of expenditure. The plan shall

be presented to the General Assembly by April 1, 1994.

Requested by: Representatives Crawford, Wainwright, Senator Plexico

STATE MILEAGE ALLOWANCE
Sec. 24. (a) Effective August 1, 1993, G.S. 138-6(a)(l) reads

as rewritten:

"(I) For transportation by privately owned automobile,

tivent-y-fp/e cfntF T*^^) the business standard mileage rate

set by the Internal Revenue Service per mile of travel and

thp actual cost of tolls paid. Any" other law which sets a

mileage rate by referring to the rate set herein, instead

establishes a rate of twenty-five cents (25 C) per mile. No

reimbursement shall be made for the use of a personal car

in commuting from an employee's home to his duty station

in connection with regularly scheduled work hours. Any

designation of an employee's home as his duty station by a

department head shall require prior approval by the Office

of State Budget and Management on an annual basis."

(b) Effective upon the convening of the 1995 Regular Session of

the General Assembly, G.S. 120-3. 1(a)(1) reads as rewritten:

"(1) A weekly travel allowance for each week or fraction thereof

that the General Assembly is in regular or extra session.

The amount of the weekly travel allowance shall be

calculated for each member by multiplying the actual

round-trip mileage from that member's home to the City of

Raleigh by the rate per mile allowed to State employees for

official travel, which is the business standard mileage rate

set by the Internal Revenue Service in Rev. Proc. 92-104,

December 28, 1992.
"

(c) Effective upon the convening of the 1995 Regular Session of

the General Assembly, G.S. 120-3. 1(a)(2) reads as rewritten:

"(2) A travel allowance at the rate allox^fed by statute for State

employees which is the business standard mileage rate set

by the Internal Revenue Service in Rev. Proc. 92-104,

December 28, 1992, whenever the member travels,

whether in or out of session, as a representative of the

General Assembly or of its committees or commissions,

with the approval of the Legislative Services Commission."

Requested by: Representatives Crawford, Wainwright, Senator Plexico

MEDIATION COSTS
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Sec. 25. (a) Notwithstanding the provisions of G.S. 143-23,

any State department or agency may use funds available from lapsed

salaries to pay costs apportioned to the department or agency as a

result of mediation ordered by the Industrial Commission or of a

mediated settlement conference in the Office of Administrative

Hearings ordered by the chief administrative law judge.

(b) If House Bill 657, 1993 Regular Session is enacted, the first

sentence of Section 3 of that act is amended by deleting "only if the

General Assembly appropriates funds to implement the purpose of this

act,". If House Bill 658, 1993 Regular Session is enacted, the first

sentence of Section 4 of that act is amended by deleting "only if the

General Assembly appropriates funds to implement the purpose of this

act,".

Requested by: Representatives Nesbitt, Barnes; Senators Daniel,

Plyler

LOCAL FINANCIAL SECURITY
Sec. 26. (a) Effective July 1, 1995, G.S. 105-213 reads as

rewritten:

"§ 105-213. Appropriation to counties and municipalities; use of
appropriation, Distribution of taxes collected.

(a) Amount to be Distributed. — On or before June 25 of each

year, the Secretary shall distribute to counties and municipalities

There is annually appropriated from the General Fund to counties and

municipalities one hundred three percent (103%) of the amount of

revenue collected under this Article from the preceding July 1 through

the preceding April 30, during the 1989-90 fi scal year, les s an

amount equal to the costs during the preceding fiscal year of: less all

of the following:

(1) An amount equal to the costs during the preceding fiscal

year of:

a^ Refunds made during the fiscal year of taxes levied

under this Article.

42) b. The Department of Revenue to collect and administer

the taxes levied under this Article.

4^ c. The Department of Revenue in performing the duties

imposed by Article 15 of this Chapter.

44) d. The Property Tax Commission.

45) e^ The Institute of Government in operating a training

program in property tax appraisal and assessment.

46) f. The personnel and operations provided by the

Department of State Treasurer for the Local

Government Commission,
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(2) An amount equal to the excess of the amount of revenue

collected under this Article during the 1993-94 Fiscal year

over the amount of revenue collected under this Article

during the 1989-90 fiscal year, as certified by the

Secretary.

The appropriation shall be distributed by August 30 of each year .

Xbe

—

appropriation—sball—be

—

included—m—the

—

Current Operations

Appropriation s Act .

(b) Allocation of Distribution. — The appropriation amount of

revenue to be distributed under subsection (a) shall be allocated

among the counties in proportion to the net amount of taxes collected

under this Article in each county during the preceding fiscal year.

The net amount of taxes collected in a county is the amount collected

less the amount of refunds made of taxes previously collected. The
Secretary of Revenue shall keep a separate record by counties of the

taxes collected under this Article. The Secretary shall allocate the

amount appropriated of revenue to be distributed under thi s section

subsection (a) to the counties according to the county in which the

ta.\es were collected, in accordance with the tax records. The amounts
so allocated to each county shall in turn be allocated between the

county and the municipalities in the county in proportion to the total

amount of ad valorem taxes levied by each during the fiscal year

preceding the distribution. In dividing these amounts between each

county and its municipalities, the Secretary shall treat taxes levied by a

merged school administrative unit described in G.S. 115C-513 in a

part of the unit located in a county as taxes levied by the county in

which that part is located. After making these allocations, the

Secretary of Re\fenue shall certify to the State Controller and to the

State Treasurer the amount to be distributed to each county and
municipality in the State. The State Controller shall then issue a

warrant on the State Treasurer to each county and municipality in the

amount certified. The fund s—

s

hall be drawn—from—the Local
Government Tax Sharing Reserve.

For the purpose of computing the distribution of the tax under this

subsection to any county and the municipalities located therein in the

county for any quarter with respect to which the property valuation of

a public service company is the subject of an appeal purs uant to the

provisions of the Machinery Act, or to applicable provi s ions of federal

4aw, and the Department of Revenue is restrained by operation of law
or by a court of competent jurisdiction from certifying *uGh the

valuation to the county and the municipalities therein, in the county,
the Department shall use the last property valuation of ««ch the public

service company which that has been so certified in order to determine
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the ad valorem tax levies applicable to such public service company in

the county and the municipalities therein , certified.

The chair of each board of county commissioners and the mayor of

each municipality shall report to the Secretary of Revenue information
requested by the Secretary to enable the Secretary to allocate the

amount appropriated by this section, distributed by this subsection. If

a county or municipality fails to make a requested report within the

time allowed, the Secretary may disregard the county or municipality

in allocating the amount appropriated by this section , distributed by
this subsection.

(c) Use of Revenue. — The amount distributed to each county and
municipality shall be used by the county or municipality in proportion

to property tax levies made by it for the various funds and activities of

the county or municipality, unless the county or municipality has
pledged the amount to be distributed to it under this section in

payment of a loan agreement with the North Carolina Solid Waste
Management Capital Projects Financing Agency. A county or
municipality that has pledged amounts distributed under this section in

payment of a loan agreement with the Agency may apply the amount
the loan agreement requires.

(b) (d) Definition. — For purposes of this section, the term
'municipality' includes any urban service district defined by the

governing board of a consolidated city-county, and the amounts due
thereby shall be distributed to the government of the consolidated

city-county."

(b) Effective July 1, 1995, G.S. 105-275. 1(b) reads as rewritten:

"(b) Subsequent Distributions. ~ As soon as practicable after

January 1, 1990, the Secretary shall pay to each county and city the

amount it received under subsection (a) in 1989 plus an amount equal

to the county or city average rate multiplied by the value of the items

described in subdivisions (ii) and (iii) of subsection (a) that were
required to be listed and assessed as of January 1, 1987, and were
listed on or before September 1, 1987, in the county or city, plus or
minus the percentage of this product that equals the percentage by
which State personal income has increased or decreased during the

most recent 12-month period for which State personal income data has
been compiled by the Bureau of Economic Analysis of the United
States Department of Commerce. As soon as practicable after January
1, 1990, the Secretary shall also pay to each county and city an
amount equal to the average rate for each special district for which the

county or city collected taxes in 1987, but whose tax rates were not

included in the county or city's rates, multiplied by the value of the

items described in subdivisions (ii) and (iii) of subsection (a) that were
required to be listed and assessed as of January 1, 1987, and were
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listed on or before September 1, 1987, in the district, plus or minus

the percentage of this product that equals the percentage by which

State personal income has increased or decreased during the most

recent 12-month period for which State personal income data has been

compiled by the Bureau of Economic Analysis of the United States

Department of Commerce. As soon as practicable after January 1

,

1991, except as provided in subsection (f), the Secretary shall pay to

each county and city the amount it received under this section the

preceding year plus an amount equal to the county or city average rate

multiplied by the value of the items described in subdivision (v) of

subsection (a) contained in the list submitted by the county or city,

plus or minus the percentage of this product that equals the percentage

by which State personal income has increased or decreased during the

most recent 12-month period for which State personal income data has

been compiled by the Bureau of Economic Analysis of the United

States Department of Commerce. As soon as practical after January

1, 1992, except as provided in subsection (f), the Secretary shall

distribute to each county and city the amount it received under this

section the preceding year. On or before April 30, 1993, except as

provided in subsection (f), the Secretary shall distribute to each county

and city ninety-nine and eighty-one one-hundredths percent (99.81%)

of the amount it received under this section the preceding year.

Thereafter, until August 1995, except as provided in subsection (0, on

or before April 30 of each year, the Secretary shall distribute to each

county and city the amount it received under this section the preceding

year. On or before August 30, 1995, the Secretary shall determine

for each county and city the amount it received in April 1995 under

this section. Beginning in August 1995 and each year thereafter^

except as provided in subsection (f), the Secretary shall distribute to

each county and city sixty percent (60%) of this amount on or before

August 30 and the remaining forty percent (40%) on or before the

following April 30.

Of the funds received by each county and city pursuant to this

subsection in 1990, the portion that was received because the county

or city was collecting taxes for a special district (either because the

district's tax rate was included in the city or county's rate or because

the Secretary paid the county or city the product of the district's

average rate and the value of the inventories and other items in the

district) shall be distributed among the districts in the county or city as

soon as practicable after the city or county receives the funds. The

county or city shall distribute to each special district in the county or

city the amount it distributed to the district in 1989 plus an amount

equal to the average rate for the district multiplied by the value of the

items, other than inventory, described in subdivisions (ii) and (iii) of
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subsection (a) that were required to be listed and assessed as of

January 1, 1987, and were listed on or before September 1, 1987, in

the district, plus or minus the percentage of this product that equals

the percentage by which State personal income has increased or

decreased during the most recent 12-month period for which State

personal income data has been compiled by the Bureau of Economic
Analysis of the United States Department of Commerce.

Each year thereafter, until August 1995, as soon as practicable after

receiving funds under this subsection, every county and city shall

distribute among the special districts for which the county or city

collects tax an amount equal to the amount it distributed among such

districts the previous year. Each year thereafter, beginning in August
1995, as soon as practical after receiving funds under this subsection

in August, every county and city shall distribute among the special

districts for which the county or city collects tax an amount equal to

sixty percent (60%) of the amount it distributed among such districts

in April 1995, and as soon as practicable after receiving funds under

this subsection in April, every county and city shall distribute among
the special districts for which the county or city collects tax an amount
equal to forty percent (40%) of the amount it distributed among such

districts in April 1995. 3i€
The Local Government Commission may adopt rules for the

resolution of disputes and correction of errors in the distribution

among special districts provided in this subsection. In addition, the

Local Government Commission may adopt rules for the reallocation of

funds when a special district is dissolved, merged, or consolidated, or

when a special district ceases to levy tax, either temporarily or

permanently."

(c) Effective July 1, 1995, G.S. 105-277A(b) reads as rewritten:

"(b) First Per Capita Distribution. — As soon as practicable after

January 1 of 1989, the Secretary shall distribute to each taxing unit

the unit's per capita share of the sum of fifteen million seven hundred
forty-five thousand dollars ($15,745,000). Thereafter, as soon as

practicable after January 1 of 1990 and 1991, the Secretary shall

distribute to each taxing unit the unit's per capita share of an amount
equal to the sum distributed to all taxing units the previous year under

this subsection plus or minus the product of the sum distributed the

previous year and the percentage by which State personal income has

increased or decreased during the most recent 12-month period for

which State personal income data has been compiled by the Bureau of

Economic Analysis of the United States Department of Commerce.
Thereafter, on On or before April 30 of each year 1992, 1993,

1994, and 1995, the Secretary shall distribute to each taxing unit the

unit's per capita share of the sum that this subsection provided was to
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be distributed to all taxing units in 1991. Beginning August 1995 and

each year thereafter, the Secretary shall determine for each taxing unit

the unit's per capita share of the sum that this subsection provided was

to be distributed to all taxing units in 1991. Each year, the Secretary

shall distribute to each taxing unit sixty percent (60%) of this share on

or before August 30 and the remaining forty percent (40%) of this

share on or before the following April 30.

To make the per capita distributions required by this subsection, the

Secretary shall first allocate the sum to be distributed among the

counties on a per capita basis. The Secretary shall then compute a

per capita distributable amount for each county by dividing the amount

allocated to a county by the total population of the county, plus the

population of any incorporated towns and cities located in the county.

Each taxing unit in a county, including the county itself, shall receive

the product of the population of the taxing unit and the per capita

distributable amount for that county.

A city or county that receives funds under this subsection and that

collects taxes for another taxing unit shall distribute part of the taxes

received by it to the taxing unit for which it collects tax. The

distribution shall be made on the basis of the proportionate amount of

ad valorem taxes levied, for the most recent fiscal year beginning July

1, by the city or county and by all the taxing units for which the city

or county collects tax. This distribution shall be made as soon as

practicable after a city or county receives funds from the State under

this section."

(d) Effective July 1, 1995, G.S. 105-277A(c) reads as rewritten:

"(c) Second Per Capita Distribution. — On or before March 20,

1989, the Secretary shall allocate to each county the county's per

capita share of the sum of thirty-nine million dollars ($39,000,000).

Each year thereafter, thereafter through April 1995, on or before

April 30, the Secretary of Revenue shall allocate to each county the

amount it received the previous year under this subsection. On or

before August 30, 1995, the Secretary shall determine for each county

the amount it received in April 1995 under this subsection.

Beginning in August 1995 and each year thereafter, the Secretary

shall distribute sixty percent (60%) of this amount to each county on

or before August 30 and the remaining forty percent (40%) to each

county on or before the following April 30.

Amounts allocated to a county under this subsection shall in turn be

divided and distributed between the county and the cities located in the

county in proportion to the total amount of ad valorem taxes levied by

each during the fiscal year preceding the distribution. For the

purposes of this section, the amount of the ad valorem taxes levied by

a county or city shall include any ad valorem taxes collected by the
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county or city in behalf of a special district. For the purpose of
computing the distribution for any year with respect to which the

property valuation of a public service company is the subject of an
appeal and the Department of Revenue is restrained by law from
certifying the valuation to the appropriate counties and cities, the

Department shall use the latest property valuation of that public service

company that has been certified.

The governing body of each county and city shall report to the

Secretary of Revenue such information as he may request in order to

make the distribution under this subsection. If a county or city fails

to make a requested report within the time prescribed, the Secretary
may disregard that county or city and the other taxing units in the

county or city in making the distribution."

(e) Effective July 1, 1995, G.S. 105-277A(cl) reads as

rewritten:

"(cl) Claims-based Distribution. -- On or before March 20, 1989,
the Secretary shall distribute to each county and city an amount equal
to the amount by which the county or city's inventory loss, as defined
in subsection (d) of this section, exceeds the amount of the

reimbursement received by the county or city under subsection (c) of
this subsection, section

.

Except as provided in subsection (g) of this section, each year
thereafter, thereafter through April 1995, on or before April 30, the

Secretary shall distribute to each county and city the amount it

received the previous year under this subsection. On or before
August 30, 1995, the Secretary shall determine for each county and
city the amount it received in April 1995 under this subsection.

Beginning in August 1995 and each year thereafter, the Secretary
shall distribute sixty percent (60%) of this amount to each county and
city on or before August 30 and the remaining forty percent (40%) of
this amount to each county and city on or before the following April

(f) Effective July 1, 1995, G.S. 105-277A(c2) reads as

rewritten:

"(c2) Supplemental Distribution. -- On or before March 20, 1989,
the Secretary shall determine, with respect to each county and city,

whether the sum of (i) the amount the county or city received under
subsection (c), plus (ii) the amount the county or city received under
subsection (cl), plus (iii) three and four-tenths percent (3.4%) of the

total distribution received by the county or city under G.S. 105-472,
105-486, 105-501, and Chapter 1096 of the 1967 Session Laws
between January 1, 1988, and December 31, 1988, is less than ninety

percent (90%) of the amount of taxes the county or city actually levied

on inventories owned by retailers and wholesalers for the 1987-88 tax f
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year. If that sum is less than ninety percent (90%) of the amount of

taxes the county or city actually levied on those inventories for the

1987-88 tax year, the Secretary shall distribute to that county or city a

supplemental amount equal to the amount by which ninety percent

(90%) of the taxes it actually levied on inventories owned by retailers

and wholesalers for the 1987-88 tax year exceeds the total of

subdivisions (i), (ii), and (iii).

Except as provided in subsection (g) of this section, each year

thereafter, thereafter through April 1995, on or before April 30, the

Secretary shall distribute to each county and city the amount it

received the previous year under this subsection. On or before

August 30, 1995, the Secretary shall determine for each county and

city the amount it received in April 1995 under this subsection.

Beginning in August 1995 and each year thereafter, the Secretary

shall distribute sixty percent (60%) of this amount to each county and

city on or before August 30 and the remaining forty percent (40%) of

this amount to each county and city on or before the following April

30."—
(g) Effective July 1, 1995, G.S. 105-113.82 reads as rewritten:

"^ 105-113.82. iipprnpriniion of amount equal to DislribuUon of part of

beer and wine taxes.

(a) Amount, Method. - An amount equal to the following

percentagec ?f t*^^ "^^ -.mnimt nf evrivp taxes collected, during the

period that bfgff" n^nhpr i, 1Q«0 nnd ended September 30. 1990,

The Secretary shall distribute annually the following percentages of the

net amount of excise taxes collected on the sale of malt beverages and

wine, wine during the preceding 12-month period ending March 31,

less the amount of the net proceeds credited to the Department of

Agriculture under G.S 105-1 13. 81A, is annually appropriated from

the General Fund to the counties and cities in which the retail sale of

these beverages is authorized:

(1) Of the tax on malt beverages levied under G.S.

105-1 13.80(a), twenty-three and three-fourths percent (23

3/4%);

(2) Of the tax on unfortified wine levied under G.S.

105-1 13.80(b), sixty-two percent (62%); and

(3) Of the tax on fortified wine levied under G.S.

105-1 13.80(b), twenty-two percent (22%).

If malt beverages, unfortified wine, or fortified wine may be

licensed to be sold at retail in both a county and a city located in the

county, both the county and city shall receive a portion of the amount

appropriated, distributed, that portion to be determined on the basis of

population. If one of these beverages may be licensed to be sold at

retail in a city located in a county in which the sale of the beverage is
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otherwise prohibited, only the city shall receive a portion of the

amount appropriated, distributed, that portion to be determined on the

basis of population. The amount of the appropriation to be amounts
distributed under subdivisions (1), (2), and (3) shall be computed
separately,

(b) Reduction in Appropriation. Amount Distributed. — Where the

sale of malt beverages, unfortified wine, or fortified wine is prohibited

in a defined area of a city or county in which the sale of the beverage

is authorized, the amount that would otherwise be appropriated

distributed to the city or county on the basis of population under

subsection (a) shall be reduced in the same ratio that the area of the

defined area bears to the total area of the city or county, unless the

defined area is a city. If the defined area in a county is a city, the

reduction in the amount that would otherwise be appropriated

distributed to the county under subsection (a) shall be based on

population instead of area.

(c) Exception. — Notwithstanding subsection (a), in a county in

which ABC stores have been established by petition, the amount
appropriated revenue shall be distributed as though the entire county

had approved the retail sale of a beverage whose retail sale is

authorized in part of the county.

(d) Time. — The appropriation revenue shall be distributed to cities

and counties within 60 days after September 30 March 31 of each

year.

(e) Population Estimates. ~ To determine the population of a city

or county for purposes of the distribution required by this section, the

Secretary shall use the most recent annual estimate of population

certified by the State Budget Officer.

(f) City Defined. — As used in this section, the term 'city' means a

city as defined in G.S. 153A-1(1) or an urban service district defined

by the governing body of a consolidated city-county.

(g) Use of Funds. — Funds appropriated distributed to a county or

city under this section may be used for any public purpose.

4h) Aet,—-

—

The appropriation made by thi s section s hall be

included in the Current Operations Appropriation s Act.
"

(h) Effective July 1, 1995, and applicable beginning with taxes

collected during the calendar quarter ending June 30, 1995, G.S.

105-1 16(d) reads as rewritten:

" (d) Appropriation .

—

There—is

—

annually—appropriated—item—the

General Fund Distribution. — For the purpose of this subsection, the

term 'distribution amount' means three and nine hundredths percent

(3.09%) of the taxable gross receipts derived during a period by an

electric power company and a natural gas company from sales within a

municipality of the commodities and services described in subsection
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(a) of this section. The Secretary shall distribute to each municipality

the distribution amount for that municipality for the preceding

calendar quarter less an amount equal to one-fourth of the excess of

the distribution amount for that municipality for the period April 1,

1994, to March 31, 1995, over the distribution amount for that

municipality for the period April 1, 1990, to March 31, 1991, as

certified by the Secretary, an amount that equal s three and nine

hundredths percent (3.09%) of the taxable gross receipts derived,

from April 1, ^QQ^
,

*^ ^/f-^rrh 11 10Q1 by nn electric power

company—and—a

—

natural—gas

—

company—item—sales

—

within—the

municipali^y "f t^? ^^mmnHiti^^c inH gprvirpr Hegrribed in s ubsection

4a>, The Secretary of Revenue shall transfer the amount appropriated

to g municipality^ '}V
qmrtpriy inctQllmpntr on or before September 15.

December 15, March 15, and June 15 in proportion to the taxable

grocc receipts d^^"^?^ ivithin thp mnniripilitif during the preceding

calendar quartfr distribute the revenue within 75 days after the end of

each quarter. If a company's report does not state the company's

taxable gross receipts derived within a municipality, the Secretary «f

Revenue shall determine a practical method of allocating part of the

company's taxable gross receipts to the municipality. Before

transferring the amount appropriated by thi s subsection, the Secretary

of Re-'enue shall ^i="-ti^y ^^'^ ^imnnnt tn he trgnyferred to the State

Controller. The appropriation made by this subsection shall be

included in the Current Operations Appropriations Act .

As used in this subsection, the term 'municipality' includes an

urban service district defined by the governing board of a consolidated

city-county. The amount due an urban service district shall be

distributed to the governing board of the consolidated city-county."

(i) Effective July 1, 1995, and applicable beginning with taxes

collected during the calendar quarter ending June 30, 1995, G.S.

105- 120(c) reads as rewritten:

"(c) Appropriation. • There is annually appropriated from the

General Fund Distribution. - For the purpose of this subsection, the

term 'distribution amount' means three and nine hundredths percent

(3.09%) of the taxable gross receipts derived during a period from

local telecommunications service provided within a municipality. The

Secretary shall distribute to each municipality the distribution amount

for that municipality for the preceding calendar quarter less an amount

equal to one-fourth of the excess of the distribution amount for that

municipality for the period April 1, 1994, to March 31, 1995, over

the distribution amount for that municipality for the period April 1,

1990, to March 31, 1991, as certified by the Secretary, an amount

that equals three and nine hundredths percent (3.09%) of the taxable

gross receipts derived, from April 1, 1990, to March 31, 1991, from
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local telecommunications service provided within the municipality.

The Secretary of Revenue shall transfer the amount appropriated to a

municipality in quarterly installments on or before September 15,

December 15, March 15, and June 15 in proportion to the taxable

gross receipts derived within the municipality during the preceding

calendar quarter , distribute the revenue within 75 days after the end of

each quarter. If a company's report does not state the company's
taxable gross receipts derived within a municipality, the Secretary ^
Revenue shall determine a practical method of allocating part of the

company's taxable gross receipts to the municipality. Before

transferring the amount appropriated by this subsection, the Secretary

of Revenue shall certify the amount to be transferred to the State

Controller . The appropriation made by this subsection shall be

included in the Current Operations Appropriations Act.

As used in this subsection, the term 'municipality' includes an

urban service district defined by the governing board of a consolidated

city-county. The amount due an urban service district shall be

distributed to the governing board of the consolidated city-county."

(j) G.S 105-277A(d) (5) reads as rewritten:

"(5) 'Taxing unit' means a unit that levied a property tax or for

which another unit collected a property tax for the fiscal

year beginning July 1 of the year preceding the 4ate fiscal

year a distribution is made under this section."

(k) G.S. 105-213. 1(d) reads as rewritten:

"(d) Source. ~ Funds distributed under this section shall be drawn
from collections received under Division J II of Article 4 of this

Chapter."

(I) Subsections (h) and (i) become effective July 1, 1995, and
apply beginning with taxes collected during the calendar quarter

ending June 30, 1995. Subsection (k) of this section is effective upon
ratification. The remaining subsections of this section become
effective July 1, 1995.

PART 7. DEPARTMENT OF ADMINISTRATION

Requested by: Senator Plexico, Representatives Crawford, Wainwright
STATE CAPITOL RESTORATION

Sec. 27. For all construction projects concerning restoration of

the North Carolina State Capitol, the Department of Administration

may prequalify bidders.
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Requested by: Senator Plexico, Representatives Crawford, Wainwright

OFFICE OF MARINE AFFAIRS' TRANSFER TO THE
DEPARTMENT OF ENVIRONMENT, HEALTH, AND NATURAL
RESOURCES

Sec. 28. (a) G.S. 143B-279.3(a) is amended by adding a new
subdivision to read:

"
(14) Office of Marine Affairs, Department of Administration.

"

(b) G.S. 143B-279.3(b) is amended by adding a new subdivision

to read:

"(23) North Carolina Aquariums Commission, Department of

Administration.
"

(c) G.S. 143B-279.2 is amended by adding a new subdivision to

read:
"
(la) To administer the State Outer Continental Shelf (OCS)

Task Force and coordinate State participation activities in

the federal outer continental shelf resource recovery

programs as provided under the OCS Lands Act

Amendments of 1978 (43 USC §§ 1801 et seq.) and the

OCS Lands Act Amendments of 1986 (43 USC §§ 1331

et seq.).
"

(d) Part 8A of Article 9 of Chapter 143B of the General Statutes,

G.S. 143B-390.2 through G.S. 143B-390.4, is recodified as Part 5B
of Article 7 of Chapter 143B of the General Statutes, G.S. 143B-

289.20 through G.S. 143B-289.22.

(e) G.S. 143B-390.2, as recodified as G.S. 143B-289.20 by

subsection (d) of this section, reads as rewritten:

"§ I43B-289.20. Office of Marine Affairs — organization; powers and
duties.

(a) The Office shall be organized as prescribed by the Secretary of

Administration the Department of Environment, Health, and Natural

Resources and exercise the following powers and duties:

(1) Repealed by Session Laws 1991, c. 320, s. 3.

(la) To establish and maintain the North Carolina Aquariums;

(lb) To administer the operations of the North Carolina

Aquariums, such administrative duties to include, but not

be limited to the following:

a. Adopt goals and objectives for the Aquariums and

review and revise these goals and objectives

periodically;

b. Review and approve requests for use of the Aquarium
facilities and advise the Secretary of Admini stration the

Department of Environment, Health, and Natural

Resources on the most appropriate use consistent with

the goals and objectives of the Aquariums;
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c. Continually review and evaluate the types of projects

and programs being carried out in the Aquarium
facilities and determine if the operation of the facilities

is in compliance with the established goals and
objectives;

d. Recommend to the Secretary of Administration the

Department of Environment, Health, and Natural

- - Resources any policies and procedures needed to assure
^ effective staff performance and proper liaison among

Aquarium facilities in carrying out the overall purposes

of the Aquarium programs;

;. e. Review Aquarium budget submissions to the Secretary

of Administration; the Department of Environment,

Health, and Natural Resources;

f. Recruit and recommend to the Secretary of

Administration the Department of Environment, Health,

and Natural Resources candidates for the positions of

directors of the North Carolina Aquariums; and

g. Create local advisory committees in accordance with the

provisions of G.S. 1 436 -390. 4 . 143B-289.22.

42^ Provide staff to the North Carolina Council on Ocean
Affairs in furtherance of the Councir s statutory powers and
4utie^

43^ Advi se—the

—

Secretary—of Admini stration—regarding—the

analysis,—planning—and

—

implementation—of current—and

future—State

—

and federal—goals >
—policies—and

—

program s

relating to the ocean—and

—

marine—resources

—

of North
Carolina, such duties to include, but not be limited to,

giving advice regarding:

ftr Providing—recommendation s—to

—

other—educational,

,
informational—aad

—

policy-making—bodies—regarding
' marine and ocean resource issues ;

•b. Administering the State Outer Continental Shelf (PCS)
Task Force and coordinate State participation activities

in the federal outer continental s helf resource recovery

programs—as

—

provided—under the OCS—Land s—Act

Amendments of 1978 (43 USC §§ 1801 ct scq . ) and

the OCS Lands Act Amendments of 1986 (43 USC §§
1331 «t sgq . ); and

«T Coordinating necessary legal or technical research to

carry out the duties set forth in this subdivision.

(4) to (6) Repealed by Session Laws 1991, c. 320, s. 3.

(7) Assume any other powers and duties assigned to it by the

Secretary.
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(b) The Secretary may adopt any rules and procedures necessary to

implement this section."

(f) G.S. 143B-390.4, as recodified as G.S. 143B-289.22 by

subsection (d) of this section reads as rewritten:

" § / 43B-289. 22. Local advisory committees; duties; membership.

Local advisory committees created pursuant to G . S .

1 43B -390.2(a)(lb) G.S. 143B-289.20(a)(lb) shall assist each North

Carolina Aquarium in its efforts to establish projects and programs

and to assure adequate citizen-consumer input into those efforts.

Members of these committees shall be appointed by the Secretary of

Administration the Department of Environment, Health, and Natural

Resources for three-year terms from nominations made by the

Director of the Office of Marine Affairs. Each committee shall select

one of its members to serve as chairperson. Members of the

committees shall serve without compensation for services or

expenses."

(g) Part 8B of Article 9 of Chapter 143B of the General Statutes

is repealed.

(h) Part 8C of Article 9 of Chapter 143B of the General Statutes,

G.S. 143B-390.15 through G.S. 143B-390.16, is recodified as Part

28 of Article 7 of Chapter 143B of the General Statutes, G.S. 143B-

344 . 16 through G.S. 143B-344 . 1 7

.

(i) G.S. 143B-390.16, as recodified as G.S. 143B-344.17 by

subsection (h) of this section, reads as rewritten:

"§ I43B-344.I7. North Carolina Aquariums Commission —
organization, powers, and duties.

(a) The Commission shall consist of 12 members appointed as

follows:

(1) Four members appointed by the Governor, including one

member designated by the Governor to serve as chair of the

Commission and one member appointed upon

recommendation of the North Carolina Aquarium Society,

Inc., who resides in one of the counties where the North

Carolina Aquariums are located: Carteret, Dare, and New
Hanover,

(2) Four members appointed by the General Assembly upon
the recommendation of the Speaker of the House of

Representatives in accordance with G.S. 120-121,

including one member appointed upon the recommendation
of the North Carolina Aquarium Society, Inc., who resides

in another of the counties where the North Carolina

Aquariums are located: Carteret, Dare, and New Hanover,

(3) Four members appointed by the General Assembly upon
the recommendation of the President Pro Tempore of the
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Senate in accordance with G.S. 120-121, including one
member appointed upon the recommendation of the North
Carolina Aquarium Society, Inc., who resides in another of

the counties where the North Carolina Aquariums are

located: Carteret, Dare, and New Hanover.

(b) Commission members shall serve for terms of four years,

beginning July 1, 1992, and may be removed at any time by the

appointing authority. If a vacancy on the Commission occurs, the

appointing authority shall appoint a replacement to serve for the

unexpired term.

(c) The Commission shall meet upon the call of the chair.

(d) The Secretary of Administration the Department of

Environment, Health, and Natural Resources shall provide staff

support for Commission activities and travel reimbursement for

Commission members.
(e) The Commission may recommend a schedule of uniform fees

for the North Carolina Aquariums to the Secretary of the Department
of Administration Environment, Health, and Natural Resources who
may adopt the schedule. The schedule may be revised from time to

time by the same procedure.

(f) The North Carolina Special Aquariums Fund, hereafter 'Fund',

is hereby created, and shall be a special and nonreverting fund. The
Fund shall be used only for repair, maintenance, and educational

exhibit construction at existing aquariums. The Fund may also be

used to match private funds that are raised for these purposes.

(g) All entrance fee receipts shall be credited to the Fund. The
Secretary of Administration the Department of Environment, Health,

and Natural Resources may expend monies from the Fund only upon
the authorization of the General Assembly."

Requested by: Senator Plexico, Representatives Crawford, Wainwright
DEPARTMENT OF ADMINISTRATION EMPLOYEE TRAINING

Sec. 29. Of the funds appropriated for Travel Expenses in the

Division of Information Services, Department of Administration,

during fiscal year 1993-94 and fiscal year 1994-95, at least three

thousand dollars ($3,000) per year shall be used to support employee
training.

Requested by: Senator Plexico, Representatives Crawford, Wainwright
ALLOCATION OF RAPE CRISIS CENTER FUNDS

Sec. 30. All funds for the Rape Crisis Centers appropriated to

the Department of Administration, the North Carolina Council for

Women, for the 1993-94 fiscal year and the 1994-95 fiscal year in

this act shall be available to Rape Crisis Centers providing direct

692



Session Laws - 1993 CHAPTER 321

services to victims of sexual assault and rape prevention services.

Funds shall be awarded according to criteria established by the

Department of Administration. Grants shall be awarded by September

1 each fiscal year and the funds shall be disbursed on a quarterly

basis.

Requested by: Senator Plexico, Representatives Crawford, Wainwright

DOMESTIC VIOLENCE CENTER FUNDS
Sec. 31. The funds appropriated in this act to the Department

of Administration, the North Carolina Council for Women, for the

1993-94 fiscal year and for the 1994-95 fiscal year for domestic

violence centers shall be allocated equally among domestic violence

centers in operation on July 1, 1990, that offer services including a

hotline, transportation services, community education programs,

daytime services, and call forwarding during the night and that fulfill

other criteria established by the Department of Administration. Grants

shall be awarded based on criteria established by the Department of

Administration and disbursed on a quarterly basis. The North

Carolina Coalition against Domestic Violence, Incorporated, is eligible

for a grant of ten thousand dollars ($10,000) under this section.

Requested by: Senator Plexico, Representatives Crawford, Wainwright

PARKING REVENUES
Sec. 32. The Secretary of Administration may use funds from

parking revenues that are in excess of parking system expense

requirements to fund the ten dollar ($10.00) per month subsidies for

vanpools and transit passes.

Requested by: Representatives Wainwright, Crawford, Gray, Senators

Plexico, Martin of Guilford

MARTIN LUTHER KING, JR. COMMISSION FUNDS
Sec. 32.1. At least two-thirds of the funds appropriated to the

Department of Administration for the Martin Luther King, Jr.

Commission shall be used for program development and support.

PART 8. DEPARTMENT OF CULTURAL RESOURCES

Requested by: Senator Plexico, Representatives Crawford,

Wainwright, Gray
REPEAL RESTRICTION ON GRASSROOTS ARTS PROGRAM
FUNDS

Sec. 33. Section 5 of Chapter 1008 of the 1977 Session Laws
reads as rewritten:
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"Sec. 5. Funds for counties without organizations which meet the

necessary standards set by the Department of Cultural Resources shall

be retained by the department and used for arts programming within

these counties. Where feasible, the department shall maintain the

same per capita rate for distribution of funds to these counties and

shall require the same matching ratio. No State funds appropriated

for the programs set forth in this act shall be used to pay for

personnel pos itions.
"

Requested by: Senator Plexico, Representatives Crawford, Wainwright

CULTURAL RESOURCES SECURITY OFFICERS
Sec. 34. On July 1, 1994, the Department of Cultural

Resources shall redefine the job responsibilities of its security

positions so that the services of a certified law enforcement officer are

no longer required, and shall accordingly discontinue payments to the

Law Enforcement Officers' Retirement System.

Requested by: Senator Plexico, Representatives Crawford, Wainwright
DEPARTMENT OF CULTURAL RESOURCES VEHICLES

Sec. 35. On or before December 30, 1993, the Department of

Cultural Resources shall transfer ownership of all vans, pickups,

utility vehicles, and similar passenger-carrying vehicles to the Division

of Motor Fleet Management, Department of Administration.

Requested by: Representatives Crawford, Wainwright, Gray, Senator

Plexico

NORTH CAROLINA SYMPHONY FUNDS
Sec. 37. The Department of Cultural Resources shall use funds

appropriated in this act to the Department for the North Carolina

Symphony to expand symphony programs into economically depressed

rural counties and low-wealth school administrative districts.

The Department shall reduce by one-half any fee customarily

paid by a sponsor for a performance by the North Carolina Symphony
if: (i) the sponsor is located in an economically depressed county or a

low-wealth school administrative district and (ii) the symphony has not

performed in that county or local school administrative district during

the calendar year in which the request is made.

Requested by: Representatives Wilkins, Crawford, Wainwright,

Senator Plexico

STATE AID TO PUBLIC LIBRARIES FUNDS
Sec. 38. A grant to a local library system from the Aid to

Public Libraries Fund shall not be terminated but shall be reduced

proportionately by the Department of Cultural Resources if the local

694



Session Laws - 1993 CHAPTER 321

funding for a public library was reduced by the local governing body

as part of an overall general budgetary reduction reflecting local

economic conditions and local government fiscal constraints.

PART 9. OFFICE OF THE GOVERNOR

Requested by: Senator Plexico, Representatives Crawford,

Wainwright, Gray
COUNCIL OF GOVERNMENT FUNDS

Sec. 39. (a) Of the funds appropriated in this act to the Office

of State Planning, eight hundred sixty-four thousand two hundred

seventy dollars ($864,270) for the 1993-94 fiscal year and eight

hundred sixty-four thousand two hundred seventy dollars ($864,270)

for the 1994-95 fiscal year shall only be used as provided by this

section. Each regional council of government or lead regional

organization is allocated up to forty-eight thousand fifteen dollars

($48,015) for each fiscal year, with the actual amount calculated as

provided in subsection (b) of this section.

(b) The funds shall be allocated as follows: A share of the

maximum forty-eight thousand fifteen dollars ($48,015) each fiscal

year shall be allocated to each county and smaller city based on the

most recent annual estimate of the Office of State Budget and

Management of the population of that county (less the population of

any larger city within that county) or smaller city, divided by the sum
of the total population of the region (less the population of larger cities

within that region) and the total population of the region living in

smaller cities. Those funds shall be paid to the regional council of

government for the region in which that city or county is located upon

receipt by the Office of State Planning of a resolution of the governing

board of the county or city requesting release of the funds. If any city

or county does not so request payment of funds by June 30 of a State

fiscal year, that share of the allocation for that fiscal year shall revert

to the General Fund.

(c) A regional council of government may use funds

appropriated by this section only to assist local governments in grant

applications, economic development, community development, support

of local industrial development activities, and other activities as

deemed appropriate by the member governments.

(d) Funds appropriated by this section may not be used for

payment of dues or assessments by the member governments, and may
not supplant funds appropriated by the member governments.

(e) As used in this section "Larger City" means an incorporated

city with a population of 50,000 or over. "Smaller City" means any

other incorporated city.
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Requested by: Representatives Wainwright, Crawford, Gray, Senators

Plyler, Plexico, Martin of Guilford

WORLD LANGUAGE CENTER FUNDS
Sec. 39.1. (a) It is the intent of the General Assembly that the

North Carolina Center for World Languages and Cultures, which is to

be located at Pfeiffer College in Misenheimer, Stanly County, become
a self-supporting enterprise. No State funds shall be used for capital

construction unless approved by the General Assembly, The funds

appropriated by this act to the Office of the Governor for the North

Carolina Center for World Languages and Cultures for the 1993-94

fiscal year and for the 1994-95 fiscal year are contingent upon the

receipt of matching funds as follows:

(1) $250,000 for the 1993-94 fiscal year shall be matched by a

gift of real estate to the State of no less than 25 acres of

land.

(2) $250,000 for the 1994-95 fiscal year shall be matched on a

dollar-for-doUar basis by non-State funds.

(3) Upon full satisfaction of the match requirements of

subdivision (2) of this section, an additional $250,000 for

the 1994-95 fiscal year shall be allocated for the World
Language Center.

(b) The land conveyed to the State by Pfeiffer College to satisfy

the matching requirement in subsection (a) of this section shall revert

to Pfeiffer College if the land ceases to be used as the site of the North

Carolina Center for World Languages and Cultures and the deed

conveying that property to the State shall include a reversion clause to

that effect.

Requested by: Representatives Wainwright, Crawford, Diamont,

Senator Plexico

CITIES IN SCHOOLS FUNDS
Sec. 39.2. Of the funds appropriated in this act to the Office of

the Governor for Cities in Schools, the sum of one hundred fifty

thousand dollars ($150,000) shall be matched by non-State funds on
the basis of one non-State dollar for every State dollar.

Requested by: Representatives Wainwright, Crawford, Gray, Senators

Plexico, Martin of Guilford

NORTH CAROLINA EDUCATION STANDARDS AND
ACCOUNTABILITY COMMISSION

Sec. 39.3. (a) G. S. 115C-105.4(a), as enacted by Chapter

117 of the 1993 Session Laws, reads as rewritten:

"(a) The Commission shall:
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(1) Develop standards that outline what a high school graduate

should know and a series of benchmarks throughout the K-

12 grades structured to identify how well a student is

progressing towards the graduation standards. Standards

shall include how well a student is able to apply knowledge

gained in such core subject areas as mathematics, science,

communication, history, geography, and the arts.

(2) Define a system of benchmarks at appropriate grade levels

requiring students to demonstrate an ability to understand

and apply what is expected of them in these standards.

(3) Work with the Department of Public Instruction to ensure

that end-of-course assessments for core subjects are

consistent with these standards and with benchmarks set by

the Commission leading to these standards.

(4) Review and recommend a system of benchmark

measurements that appropriately assess the requirements as

outlined in subdivisions (2) and (3) of this subsection. The
Commission may consider multiple methods of

developmental assessment.

(5) Recommend ways to ensure that each student is challenged

to the fullest extent of the student's ability by describing

what actions shall be taken when a student's level of

achievement on a standard is less than the student's

potential. The Commission shall estimate the number of

students for whom these actions should be taken each year

and the cost of doing so.

(6) Recommend methods to measure each high school

graduate's performance on the standards, including a

system that incorporates a variety of measurement

instruments used to assess a student's progress throughout

the student's school career. These measures may be used

to assess a graduate's preparedness for work, continued

schooling, and successful living. The Commission shall

estimate the number of students who are unlikely to meet

the performance standards for high school graduation each

year, describe what actions should be taken to enable these

students to meet the standards, and estimate the cost of

those actions.

(7) Consider how the system of standards can serve the needs

of exceptional children.

(8) Consider and recommend any necessary refinements to the

substance or implementation of the Standard Course of

Study and the Testing Program.
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(9) Recommend the best methods of comparing North Carolina

students' performance to that of students in other states and

across the nation.

(10) Recommend how standards and performance measures can

accommodate the growing and changing body of

knowledge.

(11) Recommend any necessary statutory amendments to

implement its recommendations."

(b) G. S. 115C-105.5(3), as enacted by Chapter 117 of the 1993

Session Laws, reads as rewritten:

"(3) The Commission shall annually advise the General

Assembly, the Governor, and the State Board of Education

on the standards and assessments. In its report, the

Commission shall estimate (i) the number of students each

year who are unlikely to achieve at their potential and the

cost of the actions that should be taken to enable these

students to achieve at their potential, and (ii) the number of

students who are unlikely to meet the performance

standards for high school graduation each year and the cost

of the actions that should be taken to enable these students

to meet the standards."

(c) Section 2 of Chapter 117 of the 1993 Session Laws reads as

rewritten:

"Sec. 2. This act becomes effective upon appropriation by the

Genera l Assembly of funds for the implementation of thi s act , July 1,

1993. The Commission created by this act terminates December 31,

2000."

(d) The North Carolina Education Standards and Accountability

Commission shall report quarterly to the Joint Legislative Education

Oversight Committee regarding the progress being made on the

development of standards, benchmarks, and related assessments and

the progress in incorporating those standards into existing classrooms.

PART 10. DEPARTMENT OF INSURANCE

Requested by: Representatives Crawford, Wainwright, Nesbitt,

Senator Plexico

UNBUDGETED INSURANCE RECEIPTS REVERT TO GENERAL
FUND

Sec. 40. Appropriations to the Department of Insurance in this

act shall be repaid to the General Fund from the Department of

Insurance Fund in equal quarterly installments, except that the final

installment of the fiscal year shall be reduced by the difference

between the amount appropriated and actual expenditures in that fiscal
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year. Notwithstanding provisions in Section 10 of this act,

departmental receipts realized by the Department of Insurance in

excess of amounts approved for expenditure by the General Assembly,

as adjusted by the Office of State Budget and Management to reflect

the distribution of statewide reserves, shall revert to the General Fund

at the end of each fiscal year.

Requested by: Representatives Crawford, Wainwright, Senator Plexico

FIRE/RESCUE COMMISSION STAFF
Sec. 41. G.S. 58-78-5(a) reads as rewritten:

"(a) The Commission shall have the following powers and duties:

(1) To formally adopt a State Fire Education and Training

Plan, a State Master Plan for Fire Prevention and

Control, a Rescue Training Plan, and a State Master Plan

for Rescue Services;

(2) To assist and participate with State and local fire

prevention and control agencies in the improvement of fire

prevention and control in North Carolina and to work with

State and local rescue agencies to improve rescue services

in the State;

(3) To increase the professional skills of fire protection and

fire-fighting personnel and rescue personnel;

(4) To encourage public support for fire prevention and

control and rescue services;

(5) To accept gifts, bequests, devises, grants, matching funds,

and other considerations from private or governmental

sources for use in promoting its work;

(6) To make grants for use in pursuing its objectives, under

such conditions as are deemed to be necessary and such

other powers as may be necessary to carry out the State's

duties with respect to all grants to the State by the United

States Fire Administration and the National Fire

Academy; and all support programs brought into the State

by these two entities shall be coordinated and controlled

by the Commission;

(7) To make studies and recommendations for the

improvement of fire prevention and control and rescue

services in the State and to make studies and

recommendations for the coordination and implementation

of effective fire prevention and control and rescue services

and for effective fire prevention and control and rescue

services education;
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(8) To set objectives and priorities for the improvement of fire

I ;
prevention and control and rescue services throughout the

State;

(9) To advise State and local interests of opportunities for

securing federal assistance for fire prevention and control

and rescue services and for improving fire prevention and

control and rescue services administration and planning

within the State of North Carolina;

(10) To assist State agencies and institutions of local

government and combinations thereof in the preparation

and processing of applications for financial aid and to

. support fire prevention and control, rescue services, and

planning and administration;

(11) To encourage and assist coordination at the federal. State

and local government levels in the preparation and

implementation of fire prevention and control and rescue

services administrative improvements and crime reduction

plans;

(12) To apply for, receive, disburse and audit the use of funds

received from any public and private agencies and

instrumentalities for fire prevention and control and

rescue services, their administration and plans therefor;

(13) To enter into monitoring and evaluating the results of

contracts and agreements necessary or incidental to the

discharge of its assigned responsibilities;

(14) To provide technical assistance to State and local fire

prevention and control and rescue agencies in developing

programs for improvement;

(14a) To serve as a central office for the collection and

dissemination of information relative to fire service and

rescue service activities and programs in State

government. All State government agencies conducting

fire service and rescue service related programs and

activities shall report the status of these programs and

activities to the Commission on a quarterly basis and they

shall also report to the Commission any new programs or

changes to existing programs as they are implemented;

(14b) To establish voluntary minimum professional

qualifications for all levels of fire service and rescue

service personnel;

(14c) To prepare an annual report to the Governor on its fire

prevention and control activities and plans, rescue

activities and plans, and to recommend legislation
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concerning fire prevention and control and rescue

services; and

(14d) To reimburse the members of the Commission's

certification board, in accordance with G.S. 138-5, for

travel and subsistence expenses incurred by them in their

duties as certification board officers; and

(15) To take such other actions as may be deemed necessary or

appropriate to carry out its assigned duties and

responsibilities."

Requested by: Representatives Crawford, Wainwright, Senator Plexico

STATE CONTROLLER REVIEW OF INSURANCE CHART OF
ACCOUNTS

Sec. 42. The Office of the State Controller as authorized by

G.S. 143B-426.39 and this section shall review the chart of accounts

used by the Department of Insurance and shall report to the 1993

General Assembly and to the Department of Insurance by March 1

,

1994, the findings and recommendations of the State Controller's

Office regarding changes needed to align the accounting practices in

the Department of Insurance with standards of the Government

Accounting Standards Board and generally accepted principles of

governmental accounting used within the State's accounting system.

PART 11. OFFICE OF THE LIEUTENANT GOVERNOR

Requested by: Senator Plexico, Representatives Crawford, Wainwright

CERTAIN LIEUTENANT GOVERNOR APPROPRIATIONS NOT
TO BE TRANSFERRED

Sec. 43. Funds appropriated to the Office of Lieutenant

Governor for Other Services and for Service and Maintenance

Contracts shall not be transferred to other objects of expenditure.

PART 12. DEPARTMENT OF REVENUE

Requested by: Senator Plexico, Representatives Crawford, Wainwright

REVENUE FIELD OFFICE CLOSURES AND CONSOLIDATIONS
Sec. 44. The Department of Revenue shall thoroughly analyze

the effect of field office closures and consolidations executed pursuant

to recommendations by the Government Performance Audit

Committee, and shall report its findings to the General Assembly on

or before March 31, 1994. At a minimum, the report shall present

evidence relevant to the following issues:

(1) The impact of consolidation on tax compliance rates;
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(2) Changes in collections resulting from the loss of personal

contact between taxpayers and Department of Revenue
personnel engaged in taxpayer assistance; and

(3) Increases in operating efficiency made possible by shifting to

a smaller number of larger offices.

The General Assembly intends that this study by the Department of

Revenue shall be considered, together with other relevant data, to

determine whether a continued strategy of field office consolidation is

in the public interest.

PART 13. OFFICE OF STATE AUDITOR

Requested by: Senator Plexico, Representatives Crawford, Wainwright
INFORMATION FROM PRIVATE ORGANIZATIONS RECEIVING
STATE FUNDS; INFORMATION FROM STATE DEPARTMENTS
AND AGENCIES PROVIDING STATE FUNDS

Sec. 45. G.S. 143-6.1 reads as rewritten: -

"§ 143-6.1. Information from private organizations receiving State

funds; information from State departments and agencies providing State

funds.

Every corporation, organization, and institution which receives,

uses or expends any State funds shall use or expend such funds only

for the purposes for which such State funds were appropriated by the

General Assembly or collected by the State. State funds include

federal funds that flow through the State.

Each corporation, organization, and institution which receives, uses

or expends State funds in the amount of twenty-five thousand dollars

($25,000) or more annually, except when the funds are for the

purchase of goods or services, shall file annually with the State

Auditor and with the Joint Legislative Commission on Governmental
Operations financial statements in such form and on such schedule as

shall be prescribed by the State Auditor, and for that year in which

twenty-five thousand dollars ($25,000) or more in State funds were
received, used, or expended. These financial statements shall be

audited in accordance with the auditing standards prescribed by the

State Auditor, and the audit report shall be received by the State

Auditor within six months after the end of the private organization's

year in which twenty-five thousand dollars ($25,000) or more were
received, used, or expended. Each corporation, organization, and

institution shall furnish to the State Auditor for audit all books,

records and other information as shall be necessary for the State

Auditor to account fully for the use and expenditure of State funds.

Each such corporation, organization, and institution shall furnish such

additional financial or budgetary information as shall be requested by
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the State Auditor or by the Joint Legislative Commission on

Governmental Operations. The State shall not disburse State funds

appropriated by the General Assembly or collected by the State for use

by any private person, corporation, organization, or institution unless

until that person, corporation, organization, or institution has provided

all the reports and financial information required by this section. All

financial statements furnished to the State Auditor or to the Joint

Legislative Commission on Governmental Operations pursuant to this

section, and any audits or other reports prepared by the State Auditor,

shall be public records.

Each State department and agency shall identify to the State Auditor

each corporation, organization, and institution to which State funds

received by the department or agency have been provided, except for

the purchase of goods and services, and submit documents to the State

Auditor for approval in a prescribed format describing standards of

compliance and suggested audit procedures sufficient to give adequate

direction to independent auditors performing audits.

The receipt, use or expenditure of State funds by a corporation,

organization, and institution shall not, in and of itself, make or

constitute such corporation, organization, or institution a State

agency."

PART 14. SALARIES AND BENEFITS

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

APPROPRIATIONS
Sec. 47. (a) Of the funds appropriated from the General Fund

to the Reserve for Salary Increases, the sum of sixty-four million

twenty-seven thousand two hundred fifty-seven dollars ($64,027,257)
for the 1993-94 fiscal year and sixty-eight million five hundred twenty-

four thousand six hundred seventy-five dollars ($68,524,675) for the

1994-95 fiscal year shall be used to provide raises for State employees

and school personnel other than teachers.

(b) Of the funds appropriated from the Highway Fund to the

Reserve for Salary Increases, the sum of six million nine hundred
sixty-three thousand four hundred forty-six dollars ($6,963,446) for

the 1993-94 fiscal year and the sum of six million nine hundred sixty-

three thousand four hundred forty-six dollars ($6,963,446) for the

1994-95 fiscal year shall be used to provide raises for State

employees.

(c) Of the funds appropriated from the General Fund to the

Reserve for Salary Increases, the sum of forty-two million four

hundred forty-three thousand two hundred seventeen dollars
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($42,443,217) for the 1993-94 fiscal year and the sum of forty-two

million four hundred forty-three thousand two hundred seventeen
dollars ($42,443,217) for the 1994-95 fiscal year shall be used to

implement the teacher salary schedule provided in this act. This is the

equivalent of two percent (2%) of teacher payroll.

(d) Of the funds appropriated from the Highway Fund to the

Reserve for Salary Increases, the sum of one hundred forty-five

thousand seven hundred ten dollars ($145,710) for the 1993-94 fiscal

year and the sum of one hundred forty-five thousand seven hundred
ten dollars ($145,710) for the 1994-95 fiscal year shall be used to

implement the teacher salary schedule provided in this act. This is the

equivalent of two percent (2%) of teacher payroll.

(e) Of the funds appropriated from the General Fund to the

Reserve for Salary Increases, the sum of five million five hundred
eighty-one thousand six hundred sixty-eight dollars ($5,581,668) for

the 1993-94 fiscal year and the sum of five million five hundred
eighty-one thousand six hundred sixty-eight dollars ($5,581,668) for

the 1994-95 fiscal year shall be used to implement salary increases for

employees in locally operated State-funded programs as provided in

this act.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
GOVERNOR'S SALARY INCREASE

Sec. 48. G.S. 147-1 1(a) reads as rewritten:

"(a) The salary of the Governor shall be ninet}f-one thousand nine
hundred thirt>f-eight dollars ($91,938) ninety-three thousand seven
hundred seventy-seven dollars ($93,777) annually, payable monthly."

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
COUNCIL OF STATE/SALARY INCREASE

Sec. 49. The annual salaries for members of the Council of
State, payable monthly, for the 1993-94 and 1994-95 fiscal years are:

Council of State Annual Salary

Lieutenant Governor $77,289
Attorney General 77,289
Secretary of State 77,289
State Treasurer 77,289
State Auditor 77,289
Superintendent of Public Instruction 77,289
Agriculture Commissioner 77,289
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Insurance Commissioner 77,289

Labor Commissioner 77,289.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
NONELECTED DEPARTMENT HEAD/SALARY INCREASES

Sec. 50. In accordance with G.S. 143B-9, the maximum

annual salaries, payable monthly, for the nonelected heads of the

principal State departments for the 1993-94 and 1994-95 fiscal years

are:

Nonelected Department Heads Annual Salary

Secretary of Administration $77,289

Secretary of Correction 77,289

Secretary of Crime Control and

Public Safety 77,289

Secretary of Cultural Resources 77,289

Secretary of Commerce 77,289

Secretary of Environment, Health,

and Natural Resources 77,289

Secretary of Human Resources 77,289

Secretary of Revenue 77,289

Secretary of Transportation 77,289.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
CERTAIN EXECUTIVE BRANCH OFFICIALS/SALARY
INCREASES

Sec. 51. (a) The annual salaries, payable monthly, for the

1993-94 and 1994-95 fiscal years for the following executive branch

officials are:

Executive Bianch Officials Annual Salary

Chairman, Alcoholic Beverage Control

Commission $74,389

State Controller 120,301

Commissioner of Motor Vehicles 74,389

Commissioner of Banks 74,389

Chairman, Employment Security

Commission 74,389

State Personnel Director 77,289

Chairman, Parole Commission 67,926

Members of the Parole Commission 62,712

Chairman, Industrial Commission 66,837
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Members of the Industrial Commission 65,209

Executive Director, Agency for Public

Telecommunications 62,712

General Manager, Ports Railway

Commission 56,628

Director, Museum of Art 76,225

Executive Director, Wildlife Resources

Commission 64,205

Executive Director, North Carolina

Housing Finance Agency 92,063

Executive Director, North Carolina -

Agricultural Finance Authority 72,406

Director, Office of Administrative

Hearings 65,674.

(b) Any person carrying on the functions of a position listed in

subsection (a) of this section shall be paid only the salary set out in

that subsection, and the mere classification of the position to be some
other position does not allow the salary of that position to be set in

some other manner.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
LEGISLATORS/SALARY AND EXPENSES INCREASE

Sec. 52. Effective upon convening of the 1995 Regular Session

of the General Assembly, G.S. 120-3 reads as rewritten:

" § 120-3. Pay of members and officers of the General Assembly.

(a) The Speaker of the House shall be paid an annual salary of

thirty-five thousand six hundred twent)r-two dollars ($35,622), thirty-

six thousand three hundred thirty-four dollars ($36,334), payable

monthly, and an expense allowance of one thousand three hundred

twenty forty-six dollars ($1,320) ($1,346) per month. The President

Pro Tempore of the Senate shall be paid an annual salary of thirty-five

thou sand six hundred twenty-t^^o dollars ($35,622), thirty-six thousand

three hundred thirty-four dollars ($36,334), payable monthly, and an

expense allowance of one thousand three hundred twenty forty-six

dollars ($ 1,320) ($1,346) per month. The Speaker Pro Tempore of

the House shall be paid an annual salary of twenty thousand 4wo

hundred ninety-eight dollars seven hundred four dollars ($20,298),

($20,704) payable monthly, and an expense allowance of seven

hundred eighty ninety-six dollars ($780.00) ($796.00) per month.

The Deputy President Pro Tempore of the Senate shall be paid an

annual salary of twenty thousand two hundred ninety-eight dollars

seven hundred four ($20,298), ($20,704) payable monthly, and an

expense allowance of seven hundred eighty ninety-six dollars
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($780 .00) ($796.00) per month. The majority and minority leaders in

the House and the majority and minority leaders in the Senate shall be

paid an annual salary of Fifteen thousand nine hundred eighteen

dollars ($15,918), sixteen thousand two hundred thirty-six dollars

($16,236) payable monthly, and an expense allowance of six hundred

t\vent}'-t\vo thirty-four dollars ($622.00) ($634.00) per month.

(b) Every other member of the General Assembly shall receive

increases in annual salary only to the extent of and in the amounts

equal to the average increases received by employees of the State,

effective upon convening of the next Regular Session of the General

Assembly after enactment of these increased amounts. Accordingly,

upon convening of the 1993 1995 Regular Session of the General

Assembly, every other member of the General Assembly shall be paid

an annual salary of thirteen thousand twenty-six two hundred eighty-

seven dollars ($13,026), ($13,287) payable monthly, and an expense

allowance of five hundred twenty-tw^o thirty-two dollars ($522 . 00)

($532.00) per month.

(c) The salary and expense allowances provided in this section are

in addition to any per diem compensation and any subsistence and

travel allowance authorized by any other law with respect to any

regular or extra session of the General Assembly, and service on any

State board, agency, commission, standing committee and study

commission."

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
GENERAL ASSEMBLY PRINCIPAL CLERKS/SALARY
INCREASES

Sec. 53. G.S. 1 20-37 (c) reads as rewritten:

"(c) The principal clerks shall be full-time officers. Each principal

clerk shall be entitled to other benefits available to permanent

legislative employees and shall be paid an annual salary of forty-s ix

thousand—sii^—hundred—eighty-s ix—dollars

—

($46,686), forty-seven

thousand six hundred twenty dollars ($47,620) payable monthly. The
Legislative Services Commission shall review the salary of the

principal clerks prior to submission of the proposed operating budget

of the General Assembly to the Governor and Advisory Budget
Commission and shall make appropriate recommendations for changes
in those salaries. Any changes enacted by the General Assembly shall

be by amendment to this paragraph."

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont

707



CHAPTER 321 Session Laws - 1993

SERGEANT-AT-ARMS AND READING CLERKS/SALARY
INCREASES

Sec. 54. G.S. 120-37(b) reads as rewritten:

"(b) The sergeant-at-arms and the reading clerk in each house

shall be paid a salary of Uvo hundred nineteen dollars ($219.00) two

hundred twenty-three dollars ($223.00) per week, plus subsistence at

the same daily rate provided for members of the General Assembly,

plus mileage at the rate provided for members of the General

Assembly for one round trip only from their homes to Raleigh and
return. The sergeants-at-arms shall serve during sessions of the

General Assembly and at such time prior to the convening of, and

subsequent to adjournment or recess of, sessions as may be authorized

by the Legislative Services Commission. The reading clerks shall

serve during sessions only."

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
LEGISLATIVE EMPLOYEES/SALARY INCREASES

Sec. 55. The Legislative Administrative Officer may increase

the salaries of nonelected employees of the General Assembly in effect

for fiscal year 1992-93 by an amount equal to two percent (2%).
Nothing in this act limits any of the provisions of G.S. 120-32.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
JUDICIAL BRANCH OFFICIALS/SALARY INCREASE

Sec. 56. (a) The annual salaries, payable monthly, for

specified judicial branch officials for fiscal year 1993-94 and fiscal

year 1994-95 are:

Judicial Branch Officials Annual Salary

Chief Justice, Supreme Court $93,777 ^

Associate Justice, Supreme Court 91,855
Chief Judge, Court of Appeals 88,930
Judge, Court of Appeals 86,996
Judge, Senior Regular Resident

Superior Court 79,823
Judge, Superior Court 77,289
Chief Judge, District Court 68,256 \ •

Judge, District Court 65,674
District Attorney 71,965
Assistant District Attorney - an

average of 46,738
Administrative Officer of the Courts 79,823
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Assistant Administrative Officer

of the Courts 65,160

Public Defender 71,965

Assistant Public Defender - an

average of 46,738.

If an acting senior regular resident superior court judge is

appointed under the provisions of G.S. 7A-41, he shall receive the

salary for Judge, Senior Regular Resident, Superior Court, until his

temporary appointment is vacated, and the judge he replaces shall

receive the salary indicated for Judge, Superior Court.

The district attorney or public defender of a judicial district, with

the approval of the Administrative Officer of the Courts, shall set the

salaries of assistant district attorneys or assistant public defenders,

respectively, in that district such that the average salaries of assistant

district attorneys or assistant public defenders in that district do not

exceed forty-six thousand seven hundred thirty-eight dollars ($46,738),

and the minimum salary of any assistant district attorney or assistant

public defender is at least twenty-three thousand eight hundred sixty-

two dollars ($23,862) effective July 1, 1993.

(b) The salaries in effect for fiscal year 1992-93 for permanent,

full-time employees of the Judicial Department, except for those whose

salaries are itemized in this act, shall be increased by two percent

(2%), commencing July 1, 1993.

(c) The salaries in effect for fiscal year 1992-93 for all

permanent, part-time employees of the Judicial Department shall be

increased on and after July 1, 1993, by pro rata amounts of the two

percent (2%).

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

CLERK OF SUPERIOR COURT SALARY
DETERMINATION/INCREASE

Sec. 57. (a) G.S. 7A-101 reads as rewritten:

"§ 7A- 101. Compensation.

(a) The clerk of superior court is a full-time employee of the State

and shall receive an annual salary, payable in equal monthly

installments, based on the population of the county as determined in

subsection (al) of this section, according to the following schedule:

Population Annual Salary

M992-93'

Less than 100,000 $47,442 $48,391

100,000 to 199,999 149,999 53,550 54,621

200.000 and above 150,000 to 249,999 61,026. 62,247

250,000 and above 68,256.
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When a county changes from one population group to another, the

salary of the clerk shall be changed, on July 1 of the fiscal year for

which the change is reported, to the salary appropriate for the new
population group, except that the salary of an incumbent clerk shall

not be decreased by any change in population group during his

continuance in office."

(b) The increase required for the new annual salaries provided

in subsection (a) of this section shall be funded from funds available

to the Administrative Office of the Courts for fiscal years 1993-94 and
1994-95.

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

ASSISTANT AND DEPUTY CLERKS OF COURT/SALARY
INCREASE

Sec. 58. G.S. 7A- 102(c) reads as rewritten:

"(c) Notwithstanding the provisions of subsection (a), the

Administrative Officer of the Courts shall establish an incremental

salary plan for assistant clerks and for deputy clerks based on a series

of salary steps corresponding to the steps contained in the Salary Plan

for State Employees adopted by the Office of State Personnel, subject

to a minimum and a maximum annual salary as set forth below. On
and after July 1, 1985, each assistant clerk and each deputy clerk

shall be eligible for an annual step increase in his salary plan based

on satisfactory job performance as determined by each clerk.

Notwithstanding the foregoing, if an assistant or deputy clerk's years

of service in the office of superior court clerk would warrant an
annual salary greater than the salary first established under this

section, that assistant or deputy clerk shall be eligible on and after

July 1, 1984, for an annual step increase in his salary plan.

Furthermore, on and after July 1, 1985, that assistant or deputy clerk

shall be eligible for an increase of two steps in his salary plan, and
shall remain eligible for a two-step increase each year as

recommended by each clerk until that assistant or deputy clerk's

annual salary corresponds to his number of years of service. Any
person covered by this subsection who would not receive a step

increase in fiscal year 1992 -93 1993-94 because that person is at the

top of the salary range as it existed for fiscal year 1990-91 1992-93

shall receive a salary increase to the maximum annual salary provided

for fi scal year 1992 -93 by subsection (cl) of this section."

Sec. 59. G.S. 7A-102(cl) reads as rewritten:
"
(cl) A full-time assistant clerk or a full-time deputy clerk shall be

paid an annual salary subject to the following minimum and maximum
rates:
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Assistant Clerks Annual Salary

'1992 -93:

Minimum $20,712

Maximum 35,262 35,967

Deputy Clerks Annual Salary

'1992 -93'

Minimum $16,236 $16,560
Maximum 27,162. 27,705."

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
MAGISTRATES/SALARY INCREASE

Sec. 60. G.S. 7A- 17 1.1 (a)(1) reads as rewritten:

"(1) A full-time magistrate, so designated by the Administrative

Officer of the Courts, shall be paid the annual salary

indicated in the table below according to the number of

years he has served as a magistrate. The salary steps shall

take effect on the anniversary of the date the magistrate was
originally appointed:

Table of Salaries of Full-Time Magistrates

Number of Prior Years of Service Annual Salary

'1992 -93'

Less than 1 $17,058 $17,399
I or more but less than 3 17,934 18,293

3 or more but less than 5 19,698 20,092

5 or more but less than 7 21,642 22,075
7 or more but less than 9 23,81 4 24,290
9 or more but less than 1 1 26,178 26,702
II or more 28,758. 29,333.

A 'Full-time magistrate' is a magistrate who is assigned to

work an average of not less than 40 hours a week during his

term of office.

Notwithstanding any other provision of this subdivision, a

full-time magistrate, who was serving as a magistrate on

December 31, 1978, and who was receiving an annual

salary in excess of that which would ordinarily be allowed

under the provisions of this subdivision, shall not have the

salary, which he was receiving reduced during any

subsequent term as a full-time magistrate. That magistrate's

salary shall be fixed at the salary level from the table above
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which is nearest and higher than the latest annual salary he
was receiving on December 31, 1978, and, thereafter, shall

advance in accordance with the schedule in the table above."

Requested by: Senators Daniel, Plyler, Ward, Representatives

Nesbitt, Diamont
COMMUNITY COLLEGES PERSONNEL/SALARY INCREASES

Sec. 61. The Director of the Budget may transfer from the

Reserve for Salary Increases created in this act for fiscal years 1993-

94 and 1994-95 funds to the Department of Community Colleges

necessary to provide an average annual salary increase of two percent

(2%), including funds for the employer's retirement and social

security contributions, commencing July 1, 1993, for all permanent
full-time community college institutional personnel supported by State

funds. The State Board shall establish guidelines for providing salary

increases to community college institutional personnel. Salary funds
shall be used to provide an average annual salary increase of two
percent (2%) to all full-time employees and part-time employees on a

pro rata basis.

Requested by: Senators Daniel, Plyler, Ward, Representatives

Nesbitt, Diamont
HIGHER EDUCATION PERSONNEL/SALARY INCREASES

Sec. 62. The Director of the Budget shall transfer to the Board
of Governors of The University of North Carolina sufficient funds
from the Reserve for Salary Increases created in this act for fiscal year
1993-94 and fiscal year 1994-95 to provide an annual average salary

increase of two percent (2%), including funds for the employer's
retirement and social security contributions, commencing July 1,

1993, for all employees of The University of North Carolina, as well

as employees of the North Carolina School of Science and
Mathematics, supported by State funds and whose salaries are exempt
from the State Personnel Act. These funds shall be allocated to

individuals according to the rules adopted by the Board of Governors,
or the Board of Trustees of the North Carolina School of Science and
Mathematics, as appropriate, and may not be used for any purpose
other than for salary increases and necessary employer contributions

provided by this section.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
MOST STATE EMPLOYEES/SALARY INCREASES/ 1993-94

Sec. 63. (a) The salaries in effect for fiscal year 1992-93 for

all permanent full-time State employees whose salaries are set in
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accordance with the State Personnel Act and who are paid from the

General Fund or the Highway Fund shall be increased, on and after

July 1, 1993, unless otherwise provided by this act, by two percent

(2%).
(b) Except as otherwise provided in this act, the fiscal year

1992-93 salaries for permanent full-time State officials and persons in

exempt positions that are recommended by the Governor or the

Governor and the Advisory Budget Commission and set by the

General Assembly shall be increased by two percent (2%),

commencing July 1, 1993.

(c) The salaries in effect for fiscal year 1992-93 for all

permanent part-time State employees shall be increased on and after

July 1, 1993, by pro rata amounts of the two percent (2%) salary

increase provided for permanent full-time employees covered under

subsection (a) of this section.

(d) The Director of the Budget may allocate out of special

operating funds or from other sources of the employing agency, except

tax revenues, sufficient funds to allow a salary increase, on and after

July 1, 1993, in accordance with subsections (a), (b), or (c) of this

section, including funds for the employer's retirement and social

security contributions, for the permanent full-time and part-time

employees of the agency, provided the employing agency elects to

make available the necessary funds.

(e) Within regular Executive Budget Act procedures as limited

by this act, all State agencies and departments may increase on an

equitable basis the rate of pay of temporary and permanent hourly

State employees, subject to availability of funds in the particular

agency or department, by pro rata amounts of the two percent (2%)
salary increase provided for permanent full-time employees covered by

the provisions of subsection (a) of this section, commencing July 1,

1993.

(f) The provisions of this section do not apply to employees

whose salaries are determined in accordance with G.S. 7A-102 or

G.S. 20-1 87.3(a), except for those employees who would not receive a

salary increment for the 1993-94 fiscal year under G.S. 7A-102 or

G.S. 20-187. 3(a) because they are at the top of their salary range.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
SALARY INCREASE FOR STATE FUNDED LOCAL PROGRAMS

Sec. 64. Of the funds appropriated from the General Fund for

the Reserve for Salary Increases in this act for the 1993-94 fiscal year

and the 1994-95 fiscal year, funds shall be made available for

employees in locally operated State funded programs in an amount
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equivalent to a two percent (2%) across-the-board salary increase.

Such employees do not receive the compensation bonus provided in

this act. .

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

PUBLIC SCHOOL PERSONNEL/SALARY INCREASES
Sec. 65. (a) Superintendents, Assistant Superintendents,

Associate Superintendents, Supervisors, Directors, Coordinators,

Evaluators, and Program Administrators. — The Director of the

Budget may transfer from the Reserve for Salary Increases created in

this act for fiscal year 1993-94 and fiscal year 1994-95 funds

necessary to provide a salary increase of two percent (2%), including

funds for the employer's retirement and social security contributions,

commencing July 1, 1993, for all superintendents, assistant

superintendents, associate superintendents, supervisors, directors,

coordinators, evaluators, and program administrators whose salaries

are supported from the State's General Fund. These funds may not

be used for any purpose other than for the salary increase and
necessary employer contributions provided by this subsection,

(b) Noncertified Employees. — The Director of the Budget may
transfer from the Reserve for Salary Increases created in this act for

fiscal year 1993-94 and fiscal year 1994-95 funds necessary to provide

a salary increase of two percent (2%), including funds for the

employer's retirement and social security contributions, commencing
July 1, 1993, for all noncertified public school employees, except

school bus drivers, whose salaries are supported from the State's

General Fund. These funds may not be used for any purpose other

than for the salary increases and necessary employer contributions

provided by this subsection.

(c) The fiscal year 1992-93 pay rates adopted by local boards of

education for school bus drivers shall be increased by at least two

percent (2%) on and after July 1, 1993, to the extent that such rates

of pay are supported by the allocation of State funds from the State

Board of Education. Local boards of education shall increase the

rates of pay for all school bus drivers who were employed during

fiscal year 1992-93 and who continue their employment for fiscal year

1993-94 and fiscal year 1994-95 by at least two percent (2%) on and
after July 1, 1993. The Director of the Budget may transfer from the

salary increase reserve fund created in this act for fiscal year 1993-94
and fiscal year 1994-95 funds necessary to provide the salary increases

for school bus drivers whose salaries are supported from the State's

General Fund in accordance with the provisions of this subsection.
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Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

ALL STATE-SUPPORTED PERSONNEL/SALARY INCREASES
Sec. 66. (a) Salaries for positions that are funded partially

from the General Fund or Highway Fund and partially from sources

other than the General Fund or Highway Fund shall be increased

from the General Fund or Highway Fund appropriation only to the

extent of the proportionate part of the salaries paid from the General

Fund or Highway Fund.

(b) The granting of the salary increases under this act does not

affect the status of eligibility for salary increments for which

employees may be eligible unless otherwise required by this act.

(c) The salary increases provided in this Part are to be effective

July 1, 1993, do not apply to persons separated from State service due

to resignation, dismissal, reduction in force, death, or retirement,

whose last workday is prior to July 1, 1993, or to employees involved

in final written disciplinary procedures. The employee shall receive

the increase on a current basis when the final written disciplinary

procedure is resolved.

Payroll checks issued to employees after July 1, 1993, which

represent payment for services provided prior to July 1, 1993, shall

not be eligible for salary increases provided for in this act. This

subsection shall apply to all employees, subject to or exempt from the

State Personnel Act, paid from State funds, including public schools,

community colleges, and The University of North Carolina.

(d) Notwithstanding the provisions of Section 19.1 of Chapter

1137 of the 1979 Session Laws, as amended by Chapter 1053 of the

1981 Session Laws, G.S. 115C-12(9)a., 115C-12(16), 126-7, or any

other provision of law other than G.S. 20-187. 3(a) and G.S. 7A-

102(c), no employee or officer of the public school system shall

receive an automatic increment, and no State employee or officer shall

receive a merit increment during the 1993-94 and 1994-95 fiscal

years, except as otherwise permitted by this act.

(e) The Director of the Budget shall transfer from the Reserve

for Salary Increases created in this act for fiscal year 1993-94 and

fiscal year 1994-95 all funds necessary for the salary increases

provided by this act, including funds for the employer's retirement

and social security contributions.

(0 Nothing in this act authorizes the transfer of funds from the

General Fund to the Highway Fund for salary increases.

Requested by: Senators Daniel, Plyler, Representatives Barnes,

Nesbitt, Diamont
RESERVE FOR LOWEST PAID EMPLOYEES
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Sec. 67. Notwithstanding any other provisions of the current

law, the Office of State Budget and Management may use funds in the

Reserve for Lowest Paid Employees for the purpose of continuing

salary increases awarded during fiscal year 1992-93 to the lowest paid

State employees pursuant to Section 37 of Chapter 1066 of the 1989

Session Laws.

Requested by: Representatives Barnes, Nesbitt, Senators Daniel,

Plyler

SET A WAGE FLOOR FOR THE LOWEST PAID STATE
EMPLOYEES

Sec. 68. (a) The hiring rate of Salary Grade 50 under the

State Personnel System is twelve thousand eight hundred seventy-seven

dollars ($12,877) per year. The salary of any employee at Salary

Grade 50 which is less than that amount is raised to that amount.

(b) The hiring rate of Salary Grade 51 under the State Personnel

System is twelve thousand nine hundred seventy-seven dollars

($12,977) per year. The salary of any employee at Salary Grade 51

which is less than that amount is raised to that amount.

(c) The hiring rate of Salary Grade 52 under the State Personnel

System is thirteen thousand seventy-nine dollars ($13,079) per year.

The salary of any employee at Salary Grade 52 which is less than that

amount is raised to that amount.

(d) Of the funds appropriated to the Reserve for Salary Increases

for fiscal year 1993-94 the sum of one hundred thirty-five thousand

five hundred dollars ($135,500) and for fiscal year 1994-95 the sum
of one hundred thirty-five thousand five hundred dollars ($135,500)
shall be used to implement this section.

(e) The Office of State Personnel may use salary adjustment

funds to adjust salaries in Grades 50 through 52 on the basis of years

of experience for persons who on June 30, 1993, were above the

hiring rate but will be at the hiring rate for their grade as a result of

this section.

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

COMPENSATION BONUS
Sec. 69. (a) Any person:

(1) Whose salary is set by or under this Part;

(2) Who was, in the first half of the 1993-94 fiscal year, a

permanent officer or permanent employee whose salary is set

by or under this Part; and

(3) Who was such an officer or employee for the entire first half

of the fiscal year, or, if the permanent position was for a
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contract which provides for a term of four months or more

during the period July 1, 1993 through December 31, 1993

held the permanent position for the entire term of the

contract

shall receive in December of 1993, a compensation bonus of one

percent (1%) of the annual salary for that position.

(b) Any person:

(1) Who is not eligible for the compensation bonus provided by

subsection (a) of this section;

(2) Whose salary is set by or under this Part;

(3) Who was, in the second half of the 1993-94 fiscal year, a

permanent officer or permanent employee whose salary is set

by or under this Part; and

(4) Who was such an officer or employee for the entire second

half of the fiscal year, or, if the permanent position was for

a contract which provides for a term of four months or more
during the period January 1, 1994 through June 30, 1994

held the permanent position for the entire term of the

contract

shall receive in June of 1994, a compensation bonus of one percent

(1%) of the annual salary for that position.

(c) Any person:

(1) Whose salary is set by or under Section 132 of this act;

(2) Who was, in the first half of the 1993-94 fiscal year, a

principal or assistant principal whose salary is set by or

under Section 132 of this act;

(3) Who was such an principal or assistant principal for the

entire first half of the fiscal year, or, if the position was for

a contract which provides for a term of four months or more
during the period July 1, 1993 through December 31, 1993

held the position for the entire term of the contract; and

(4) Whose salary was increased by Section 132 of this act by

less than two percent (2%)
shall receive in December of 1993, a compensation bonus of the

difference between two percent (2%) and the percentage by which the

salary was increased by Section 132 of this act but not to exceed one

percent (1%) of the annual salary.

(d) Any person:

(1) Who is not eligible for the compensation bonus provided by

subsection (c) of this section;

(2) Whose salary is set by or under Section 132 of this act;

(3) Who was, in the second half of the 1993-94 fiscal year, a

principal or assistant principal whose salary is set by or

under this Part;
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(4) Who was such a principal or assistant principal for the

entire second half of the fiscal year, or, if the position was
for a contract which provides for a term of five months or
more during the period January 1, 1994, through June 30,
1994, held the position for the entire term of the contract;

and

(5) Whose salary was increased by Section 132 of this act by
less than two percent (2%)

shall receive in June of 1994, a compensation bonus of the difference
between two percent (2%) and the percentage by which the salary was
increased by Section 132 of this act but not to exceed one percent

(1%) of the annual salary.

(e) The annual salary on which the percentage bonus is based is

the annual salary in effect during the pay period in which the bonus is

paid.

(f) The provisions of this section do not apply to persons whose
salaries are determined In accordance with G.S. 7A-102 or G.S. 20-

187.3(a), except for those employees who would not receive a salary

increment for the 1993-94 fiscal year under G.S. 7A- 102 or G.S. 20-

187.3(a) because they are at the top of their salary range, and do not
apply to persons whose salaries are set by G.S. 120-3.

(g) The Director of the Budget shall transfer from the Reserve
for Compensation Bonus provided by this act sufficient funds to

implement this section.

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,
Plyler

SALARY-RELATED CONTRIBUTIONS/EMPLOYERS
Sec. 70. (a) Required employer salary-related contributions for

employees whose salaries are paid from department, office, institution,

or agency receipts shall be paid from the same source as the source of
the employees' salary. If an employee's salary is paid in part from
the General Fund or Highway Fund and in part from department,
office, institution, or agency receipts, required employer salary-related

contributions may be paid from the General Fund or Highway Fund
only to the extent of the proportionate part paid from the General
Fund or Highway Fund in support of the salary of the employee, and
the remainder of the employer's requirements shall be paid from the

source that supplies the remainder of the employee's salary. The
requirements of this section as to source of payment are also

applicable to payments on behalf of the employee for hospital-medical
benefits, longevity pay, unemployment compensation, accumulated
leave, workers' compensation, severance pay, separation allowances.

718



Session Laws - 1993 CHAPTER 321

and applicable disability income and disability salary continuation

benefits.

(b) Effective July 1, 1993, the State's employer contribution

rates budgeted for retirement and related benefits as a percentage of

covered salaries for the 1993-94 and 1994-95 fiscal years are (i) ten

and ninety-six hundredths percent (10.96%) - Teachers and State

Employees; (ii) fifteen and ninety-six hundredths percent (15.96%) -

State Law Enforcement Officers; (iii) eight and ninety-two hundredths

percent (8.92%) - University Employees' Optional Retirement

Program; (iv) twenty-four and eighty-three hundredths percent

(24.83%) - Consolidated Judicial Retirement System; and (v) thirty-

two and thirty hundredths percent (32.30%) - Legislative Retirement

System. Each of the foregoing contribution rates includes two percent

(2%) for hospital and medical benefits. The rate for State Law

Enforcement Officers includes five percent (5%) for the Supplemental

Retirement Income Plan. The rates for Teachers and State

Employees, State Law Enforcement Officers, and for the University

Employees' Optional Retirement Program includes forty-two

hundredths percent (0.42%) for the Disability Income Plan.

(c) The maximum annual employer contributions, payable

monthly, by the State for each covered employee or retiree for the

1993-94 fiscal year and the 1994-95 fiscal year to the Teachers' and

State Employees' Comprehensive Major Medical Plan are: (i)

Medicare-eligible employees and retirees - one thousand three

hundred twenty-one dollars ($1,321); and (ii) Non-Medicare-eligible

employees and retirees - one thousand seven hundred thirty-six dollars

($1,736).

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
ALLOW LEGISLATORS SERVING IN JANUARY 1985 TO
PURCHASE CREDITABLE SERVICE IN THE LEGISLATIVE
RETIREMENT SYSTEM

Sec. 71. G.S. 120-4.12 is amended by adding a new subsection

to read:
"
(cl) Any member of the Retirement System who was a member of

the General Assembly as of January 1985 may purchase prior service

credit for the month of January 1985 based upon seven percent (7%)

of the compensation received for that period.
"

Requested by: Representatives Nesbitt, Diamont, Senators Daniel,

Plyler

ALLOW LOCAL BOARDS OF EDUCATION TO ESTABLISH
SICK LEAVE BANKS FOR PUBLIC SCHOOL EMPLOYEES
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Sec. 72. (a) Effective January 1, 1994, G.S. 115C-336 is

amended by designating the existing language as subsection (a) and by
adding a new subsection to read:

"
(b) The State Board of Education shall adopt rules and regulations

for the establishment of voluntary sick leave banks by local boards of

education, from which an employee, upon exhaustion of accumulated

sick leave and annual leave, when allowable, may withdraw sick leave

days in the event of emergency or catastrophic illness. These rules

may include, but not be limited to, (i) requirements of minimum
service and minimum balance of sick leave before an employee may
join the sick leave bank, (ii) enrollment periods for present employees

and new hires, (iii) time limits for rejoining the sick leave bank, (iv)

limitation on number of days which can be withdrawn by any

employee, (v) waiting period before being eligible to withdraw sick

leave, (vi) exclusion of illness or injury covered by Workers'

Compensation Benefits, (vii) certification by physician attesting to

member's illness or accident, (viii) administration of each sick leave

bank by a Sick Leave Bank Committee to be made up of

representatives of different classifications of employees, and (ix) other

requirements to prevent any adverse selection by employees. The
rules concerning the establishment of sick leave banks shall include

provisions for notifying employees who donate sick leave to and

employees who withdraw sick leave from the sick leave bank, of the

State retirement credit consequences as to the donated sick leave.
"

(b) The Department of Public Instruction in fiscal years 1993-94

and 1994-95 may reimburse, from funds appropriated by this act,

local school administrative units for items relating to sick leave used

by employees under this section.

(c) Each local school administrative unit creating a sick leave

bank under the rules and regulations adopted by the State Board of

Education shall report to the Department of Public Instruction, on a

schedule prescribed by that Department, the number of employees

participating, itemized by job classification, the number of sick leave

days withdrawn, and the cost of the leave.

Requested by: Representatives Nesbitt, Diamont, Bowman, Senators

Daniel, Plyler

ALLOW PUBLIC SCHOOL EMPLOYEES AND STATE
EMPLOYEES TO CONVERT EXCESS ANNUAL LEAVE DAYS
TO SICK LEAVE

Sec. 73. (a) G.S. 115C-272(b)(2) reads as rewritten:

"(2) Notwithstanding any provisions of this section to the

contrary no person shall be entitled to pay for any vacation

day not earned by that person. Vacation days shall not be
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used for extending the term of employment of individuals

and shall not be cumulative from one fiscal year to another

fiscal year: Provided, that superintendents may accumulate

annual vacation leave days as follows: annual leave may be

accumulated without any applicable maximum until June 30

of each year. On June 30 of each year, any superintendent

with more than 30 days of accumulated leave shall have the

excess accumulation cancelled converted to sick leave so

that only 30 days are carried forward to July 1 of the same
year. All vacation leave taken by the superintendent will be

upon the authorization of his immediate supervisor and

under policies established by the local board of education.

An employee shall be paid in a lump sum for accumulated

annual leave not to exceed a maximum of 240 hours when
separated from service due to resignation, dismissal,

reduction in force, death, or service retirement. If the last

day of terminal leave falls on the last workday in the

month, payment shall be made for the remaining

nonworkdays in that month. Employees retiring on

disability retirement may exhaust annual leave rather than

be paid in a lump sum. The provisions of this subdivision

shall be accomplished without additional State and local

funds being appropriated for this purpose. The State Board

of Education shall adopt rules and regulations for the

administration of this subdivision."

(b) G.S. 115C-285(a)(2) reads as rewritten:

"(2) Supervisors and classified principals paid on an hourly or

other basis whether paid from State or from local funds

may accumulate annual vacation leave days as follows:

annual leave may be accumulated without any applicable

maximum until June 30 of each year. On June 30 of each

year, any supervisor or principals with more than 30 days

of accumulated leave shall have the excess accumulation

cancelled converted to sick leave so that only 30 days are

carried forward to July 1 of the same year. All vacation

leave taken by the employee will be upon the authorization

of his immediate supervisor and under policies established

by the local board of education. An employee shall be paid

in a lump sum for accumulated annual leave not to exceed

a maximum of 240 hours when separated from service due
to resignation, dismissal, reduction in force, death, or

service retirement. If the last day of terminal leave falls on
the last workday in the month, payment shall be made for

the remaining nonworkdays in that month. Employees
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retiring on disability retirement may exhaust annual leave

rather than be paid in a lump sum. The provisions of this

subdivision shall be accomplished without additional State

and local funds being appropriated for this purpose. The
State Board of Education shall adopt rules and regulations

for the administration of this subdivision."

(c) G.S. 115C-302(a)(3) reads as rewritten:

"(3) Notwithstanding any provisions of this section to the

contrary no person shall be entitled to pay for any vacation

day not earned by that person. The first 10 days of annual

vacation leave earned by a teacher during any fiscal year

period shall be scheduled to be used in the school calendar

adopted by the respective local boards of education.

Vacation days shall not be used for extending the term of

employment of individuals. Teachers may accumulate

annual vacation leave days as follows: annual leave may be

accumulated without any applicable maximum until June 30
of each year. On June 30 of each year, any teachers with

more than 30 days of accumulated leave shall have the

excess accumulation cancelled converted to sick leave so

that only 30 days are carried forward to July 1 of the same
year. All vacation leave taken by the teacher will be upon

the authorization of his immediate supervisor and under

policies established by the local board of education. An
employee shall be paid in a lump sum for accumulated

annual leave not to exceed a maximum of 240 hours when
separated from service due to resignation, dismissal,

reduction in force, death, or service retirement. If the last

day of terminal leave falls on the last workday in the

month, payment shall be made for the remaining

(
nonworkdays in that month. Employees retiring on
disability retirement may exhaust annual leave rather than

be paid in a lump sum. The provisions of this subdivision

shall be accomplished without additional State and local

funds being appropriated for this purpose. The State Board

of Education shall adopt rules and regulations for the

administration of this subdivision."

(d) G.S. 115C-3 16(a)(3) reads as rewritten:

"(3) Notwithstanding any provisions of this section to the

contrary no person shall be entitled to pay for any vacation

day not earned by that person. The first 10 days of annual

leave earned by a 10- or 11 -month employee during any

fiscal year period shall be scheduled to be used in the

school calendar adopted by the respective local boards of
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education. Vacation days sliall not be used for extending

the term of employment of individuals. Ten- or 11 -month

employees may accumulate annual vacation leave days as

follows: annual leave may be accumulated without any

applicable maximum until June 30 of each year. On June

30 of each year, any of these employees with more than 30
days of accumulated leave shall have the excess

accumulation cancelled converted to sick leave so that only

30 days are carried forward to July 1 of the same year. All

vacation leave taken by these employees will be upon the

authorization of their immediate supervisor and under

policies established by the local board of education. An
employee shall be paid in a lump sum for accumulated

annual leave not to exceed a maximum of 240 hours when
separated from service due to resignation, dismissal,

reduction in force, death or service retirement. If the last

day of terminal leave falls on the last workday in the

month, payment shall be made for the remaining

nonworkdays in that month. Employees retiring on
disability retirement may exhaust annual leave rather than

be paid in a lump sum. The provisions of this subdivision

shall be accomplished without additional State and local

funds being appropriated for this purpose. The State Board

of Education shall adopt rules and regulations for the

administration of this subdivision."

(e) G.S. 115C-3 16(a)(4) reads as rewritten:

"(4) Twelve-month school employees other than

superintendents, supervisors and classified principals paid

on an hourly or other basis whether paid from State or

from local funds may accumulate annual vacation leave

days as follows: annual leave may be accumulated without

any applicable maximum until June 30 of each year. On
June 30 of each year, any employee with more than 30
days of accumulated leave shall have the excess

accumulation cancelled converted to sick leave so that only

30 days are carried forward to July 1 of the same year. All

vacation leave taken by the employee will be upon the

authorization of his immediate supervisor and under

policies established by the local board of education. An
employee shall be paid in a lump sum for accumulated

annual leave not to exceed a maximum of 240 hours when
separated from service due to resignation, dismissal,

reduction in force, death, or service retirement. If the last

day of terminal leave falls on the last workday in the
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month, payment shall be made for the remaining
.'. nonworkdays in that month. Employees retiring on

disability retirement may exhaust annual leave rather than

be paid in a lump sum. The provisions of this subdivision

shall be accomplished without additional State and local

funds being appropriated for this purpose. The State Board
of Education shall adopt rules and regulations for the

administration of this subdivision."

(f) G.S. 126-8 reads as rewritten: -

" § 126-8. Minimum leave granted State employees.

The amount of vacation leave granted to each full-time State

employee subject to the provisions of this Chapter shall be determined

in accordance with a graduated scale established by the State

Personnel Commission which shall allow the equivalent rate of not

less than two weeks' vacation per calendar year, prorated monthly,

cumulative to at least 30 days. Any State employee who has vacation

leave in excess of the allowed accumulation shall have that leave

converted to sick leave. Sick leave allowed as needed to such State

employees shall be at a rate not less than 10 days for each calendar

year, cumulative from year to year. Notwithstanding any other

provisions of this section, no full-time State employee subject to the

provisions of Chapter 126, as the same appears in the Cumulative
Supplement to Volume 3B of the General Statutes, on May 23, 1973,

shall be allowed less than the equivalent of three weeks' vacation per

calendar year, cumulative to at least 30 days."

(g) This section becomes effective June 30, 1993.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
PROVIDE AN INCREASE TO RETIREES OF THE LOCAL
GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM, THE
TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM,
THE CONSOLIDATED JUDICIAL RETIREMENT SYSTEM, AND
THE LEGISLATIVE RETIREMENT SYSTEM, AND TO
INCREASE THE RETIREMENT FORMULA WITH ADJUSTING
INCREASE TO RETIREES OF THE TEACHERS' AND STATE
EMPLOYEES' RETIREMENT SYSTEM

Sec. 74. (a) G.S. 120-4.22A is amended by adding a new
subsection to read:

"
(h) In accordance with subsection (a) of this section, from and

after July 1. 1993, the retirement allowance to or on account of

beneficiaries whose retirement commenced on or before January 1

,

1993, shall be increased by one and six-tenths percent (1.6%) of the

allowance payable on January 1, 1993. Furthermore, from and after
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July 1, 1993, the retirement allowance to or on account of

beneficiaries whose retirement commenced after January 1, 1993, but

before June 30, 1993. shall be increased by a prorated amount of one

and six-tenths percent (1.6%) of the allowance payable as determined

by the Board of Trustees based upon the number of months that a

retirement allowance was paid between January 1, 1993, and June 30,

1993.
"

(b) G.S. 128-27 is amended by adding a new subsection to read:

"
(11) From and after July 1, 1993, the retirement allowance to or

on account of beneficiaries whose retirement commenced on or before

July 1, 1992, shall be increased by one and six-tenths percent (1.6%)

of the allowance payable on July 1, 1992, in accordance with G.S.

128-27(k). Furthermore, from and after July 1, 1993, the retirement

allowance to or on account of beneficiaries whose retirement

commenced after July 1, 1992, but before June 30, 1993, shall be

increased by a prorated amount of one and six-tenths percent (1.6%)

of the allowance payable as determined by the Board of Trustees based

upon the number of months that a retirement allowance was paid

between July 1, 1992, and June 30, 1993.
"

(c) G.S. 135-5(bl3) reads as rewritten:

"(bl3) Service Retirement Allowance of Members Retiring on or

after July 1, 1992, 1992, but before July 1, 1993. - Upon retirement

from service in accordance with subsection (a) above, on or after July

1, 1992, but before July 1, 1993, a member shall receive the

following service retirement allowance:

(1) A member who is a law enforcement officer or an eligible

former law enforcement officer shall receive a service

retirement allowance computed as follows:

a. If the member's service retirement date occurs on or

after his 55th birthday, and completion of five years of

creditable service as a law enforcement officer, or after

the completion of 30 years of creditable service, the

allowance shall be equal to one and seventy hundredths

percent (1.70%) of his average final compensation,

multiplied by the number of years of his creditable

service.

b. This allowance shall also be governed by the provisions

of G.S. 135-5(b9)(l)b.

(2) A member who is not a law enforcement officer or an

eligible former law enforcement officer shall receive a

service retirement allowance computed as follows:

a. If the member's service retirement date occurs on or

after his 65th birthday upon the completion of five years

of creditable service or after the completion of 30 years
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V of creditable service or on or after his 60th birthday
' upon the completion of 25 years of creditable service, the

allowance shall be equal to one and seventy hundredths
percent (1.70%) of his average final compensation,
multiplied by the number of years of creditable service,

b. This allowance shall also be governed by the provisions
of G.S. 135-5(b9)(2)b. c. and d."

(d) G.S. 135-5 is amended by adding a new subsection to read:
"
(bl4) Service Retirement Allowance of Members Retiring on or

after July 1, 1993. - Upon retirement from service in accordance
with subsection (a) above, on or after July 1, 1993, a member shall

receive the following service retirement allowance:

(1) A member who is a law enforcement officer or an eligible

former law enforcement officer shall receive a service

retirement allowance computed as follows^

a. If the member's service retirement date occurs on or
after his 55th birthday, and completion of five years of
creditable service as a law enforcement officer, or after

the completion of 30 years of creditable service, the

allowance shall be equal to one and seventy-one
hundredths percent (1.71%) of his average final

compensation, multiplied by the number of years of his

creditable service.

b. If the member's service retirement date occurs after his

50th and before his 55th birthday with 15 or more years
of creditable service as a law enforcement officer and
prior to the completion of 30 years of creditable service,

the allowance shall be computed as in G.S. 135-

5(bl4)(l)a., but shall be reduced by one-third of one
percent (1/3 of 1 %) thereof for each month by which the

' retirement date precedes the first day of the month
coincident with or next following his 55th birthday!

(2) A member who is not a law enforcement officer or an
eligible former law enforcement officer shall receive a
service retirement allowance computed as follows:

a^ If the member's service retirement date occurs on or
after his 65th birthday upon the completion of five years
of creditable service or after the completion of 30 years
of creditable service or on or after his 60th birthday
upon the completion of 25 years of creditable service, the

allowance shall be equal to one and seventy-one
hundredths percent (1.71%) of his average final

compensation, multiplied by the number of years of
creditable service.
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b. If the member's service retirement date occurs after his
"~

60th birthday and before his 65th birthday and prior to

the completion of 25 years or more of creditable service,

the retirement allowance shall be computed as in G.S.

135-5(bl4)(2)a. but shall be reduced by one-quarter of

one percent (1/4 of 1%) thereof for each month by

which his retirement date precedes the first day of the

month coincident with or next following his 65th

birthday.

c. If the member's service retirement date occurs before his
""

60th birthday and prior to the completion of 30 or more

years of creditable service, the service retirement

allowance shall be the actuarial equivalent of the

allowance payable at the age of 60 years as computed in

G.S. 135(bl4)(2)b.

d. Notwithstanding the foregoing provisions, any member

whose creditable service commenced prior to July 1,

1963, shall receive not less than the benefit provided by

G.S 135-5(b).
"

(e) G.S 135-5 is amended by adding two new subsections to

read:
" (w) Increase in Allowance as to Persons on Retirement Rolls as of

June 1, 1993. - From and after July 1, 1993, the retirement

allowance to or on account of beneficiaries on the retirement rolls as

of June 1, 1993, shall be increased by six-tenths of one percent (.6%)

of the allowance payable on June 1, 1993. This allowance shall be

calculated on the allowance payable and in effect on June 30, 1993, so

as not to be compounded on any other increase granted by act of the

1993 General Assembly.

(ww) From and after July 1, 1993, the retirement allowance to or

on account of beneficiaries whose retirement commenced on or before

July 1. 1992, shall be increased by one and six-tenths percent (1.6%)

of the allowance payable on July 1, 1992, in accordance with G.S.

135-5(0). Furthermore, from and after July 1, 1993, the retirement

allowance to or on account of beneficiaries whose retirement

commenced after July 1, 1992, but before June 30, 1993, shall be

increased by a prorated amount of one and six-tenths percent (1.6%)

of the allowance payable as determined by the Board of Trustees based

upon the number of months that a retirement allowance was paid

between July 1, 1992, and June 30, 1993.
"

(f) G.S. 135-65 is amended by adding a new subsection to read:
"
(n) From and after July 1, 1993, the retirement allowance to or

on account of beneficiaries whose retirement commenced on or before

July 1, 1992, shall be increased by one and six-tenths percent (1.6%)
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of the allowance payable on July 1, 1992. Furthermore, from and
after July 1, 1993, the retirement allowance to or on account of

beneficiaries whose retirement commenced after July 1, 1992, but

before June 30, 1993, shall be increased by a prorated amount of one
and six-tenths percent (1.6%) of the allowance payable as determined

by the Board of Trustees based upon the number of months that a

retirement allowance was paid between July 1, 1992, and June 30,

1993.
"

(g) In order to fund the provisions of this Part, the Board of

Trustees of the Teachers' and State Employees' Retirement System,

the Consolidated Judicial Retirement System, and the Legislative

Retirement System, with the advice of the consulting actuary, shall

apply the unencumbered actuarial gains in the Systems by allocating

the percentage of payroll contribution rates for employers between the

normal and accrued liability contributions to the Retirement System.

Requested by: Senators Daniel, Plyler, Harris, Representatives

Nesbitt, Diamont
PROVIDE THAT RETIRED MEMBERS IN RECEIPT OF A
RETIREMENT ALLOWANCE FROM THE STATE-
ADMINISTERED RETIREMENT SYSTEMS SHALL RECEIVE
RETIREMENT BENEFITS EQUAL TO AN AMOUNT NOT LESS
THAN THE ACCUMULATED CONTRIBUTIONS OF THE
RETIREE AT RETIREMENT

Sec. 74.1. (a) G.S. 120-4.26 reads as rewritten:

" § 120-4.26. Benefit payment options.

Any member may elect to receive his benefits in a retirement

allowance payable throughout life, or he may elect to receive the

actuarial equivalent of the retirement allowance in a reduced allowance

payable throughout life under the provisions of one of the options set

forth below. No election may be made after the first payment
becomes due, or the first retirement check cashed, nor may an

election be revoked or a nomination changed. The election of Option

2 or Option 3 or the nomination of the person thereunder shall be

revoked if the person nominated dies prior to the date the first

payment becomes normally due or until the first retirement check has

been cashed. The election may be revoked by the member prior to

the date the first payment becomes normally due or until his first

retirement check has been cashed. Provided, however, any member
having elected Options 2 or 3 and nominated his or her spouse to

receive a retirement allowance upon the member's death may, after

divorce from his or her spouse, revoke the nomination and elect a new
option, effective on the first day of the month in which the new option

is elected, providing for a retirement allowance computed to be the
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actuarial equivalent to the retirement allowance in effect immediately

prior to the effective date of the new option.

Option 1. For Members Retiring Prior to July 1. 1993. -- If a

member dies within 10 years from his retirement date, an amount

equal to his accumulated contributions at retirement, less one-one

hundred twentieth (1/120) for each month for which he has received a

retirement allowance payment, shall be paid to his legal representative

or to the person he nominates by written designation acknowledged

and filed with the Board of Trustees;

Option 2. -- Upon his death, his reduced retirement allowance shall

be continued throughout the life of and paid to the person he

nominates by written designation duly acknowledged and filed with the

Board of Trustees at the time of his retirement. If the person selected

is other than his spouse, the reduced retirement allowance payable to

the member shall not be less than one half of the retirement allowance

without optional modification which would otherwise be payable to

him; or

Option 3. -- Upon his death, one half of his reduced retirement

allowance shall be continued throughout the life of and paid to the

person he nominates by written designation duly acknowledged and

filed with the Board of Trustees at the time of his retirement."

(b) Article lA of Chapter 120 of the General Statutes is amended

by adding a new section to read:

"
§ 1 20-4. 26A. Benefits on death after retirement.

In the event of the death of a retired member while in receipt of a

retirement allowance under the provisions of this Article, there shall

be paid to such person or persons as the retiree shall have nominated

by written designation duly acknowledged and filed with the Board of

Trustees, if such person or persons are living at the time of the

retiree's death, otherwise to the retiree's legal representatives, a death

benefit equal to the excess, if any, of the accumulated contributions of

the retiree at the date of retirement over the total of the retirement

allowances paid prior to the death of the retiree.

In the event that a retirement allowance becomes payable to the

designated survivor of a retired member under the provisions of G.S.

120-4.26 and such retirement allowance to the survivor shall terminate

upon the death of the survivor before the total of the retirement

allowances paid to the retiree and the designated survivor combined

equals the amount of the accumulated contributions of the retiree at

the date of retirement, the excess, if any, of such accumulated

contributions over the total of the retirement allowances paid to the

retiree and the survivor combined shall be paid in a lump sum to such

person or persons as the retiree shall have nominated by written

designation duly acknowledged and filed with the Board of Trustees, if
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such person or persons are living at the time such payment falls due,

otherwise to the retiree's legal representative.
"

(c) G.S. 128-27(g) reads as rewritten:

"(g) Election of Optional Allowance, - With the provision that

until the first payment on account of any benefit becomes normally

due, or his first retirement check has been cashed, any member may
elect to receive his benefits in a retirement allowance payable

throughout life, or he may elect to receive the actuarial equivalent of

such retirement allowance in a reduced allowance payable throughout
life under the provisions of one of the Options set forth below. The
election of Option two or Option three or nomination of the person

thereunder shall be revoked if such person nominated dies prior to the

date the first payment becomes normally due or the first retirement

check has been cashed. Such election may be revoked by the member
prior to the date the first payment becomes normally due or his first

retirement check has been cashed. Provided, however, any member
having elected Options two, three, five, or six and nominated his or

her spouse to receive a retirement allowance upon the member's death

may, after divorce from his or her spouse, revoke the nomination and
elect a new option, effective on the first day of the month in which the

new option is elected, providing for a retirement allowance computed
to be the actuarial equivalent of the retirement allowance in effect

immediately prior to the effective date of the new option.

Option one. (a) In the Case of a Member Who Retires prior to

July 1, 1965. — If he dies before he has received in annuity payments
the present value of his annuity as it was at the time of his retirement,

the balance shall be paid to such person as he shall nominate by
written designation duly acknowledged and filed with the Board of

Trustees or, if none, to his legal representative.

(b) In the Case of a Member Who Retires on or after July 1,

-U»65, 1965, but prior to July 1, 1993. -- If he dies within 10 years

from his retirement date, an amount equal to his accumulated
contributions at retirement, less one one-hundred-twentieth thereof for

each month for which he has received a retirement allowance

payment, shall be paid to such person as he shall nominate by written

designation duly acknowledged and filed with the Board of Trustees

or, if none, to his legal representative; or

Option two. Upon his death his reduced retirement allowance shall

be continued throughout the life of and paid to such person as he shall

nominate by written designation duly acknowledged and filed with the

Board of Trustees at the time of his retirement, provided that if the

person selected is other than his spouse the reduced retirement

allowance payable to the member shall not be less than one half of the
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retirement allowance without optional modification which would

otherwise be payable to him; or

Option three. Upon his death, one half of his reduced retirement

allowance shall be continued throughout the life of, and paid to such

person as he shall nominate by written designation duly acknowledged

and filed with the Board of Trustees at the time of his retirement; or

Option four. Adjustment of Retirement Allowance for Social

Security Benefits. — Until the first payment on account of any benefit

becomes normally due, any member may elect to convert his benefit

otherwise payable on his account after retirement into a retirement

allowance of equivalent actuarial value of such amount that with his

benefit under Table II of the Federal Social Security Act, he will

receive, so far as possible, approximately the same amount per year

before and after the earliest age at which he becomes eligible, upon

application therefor, to receive a social security benefit. A member
who makes an election in accordance with thi s option shall be deemed

to have made a further election of Option one above .

Option five. For Members Retiring prior to July 1, 1993. The
member may «leet; elect to ^ Xq receive a reduced retirement

allowance under the conditions of Option two or Option three, as

provided for above, with the modification that if both he and the

person nominated die within 10 years from his retirement date, an

amount equal to his accumulated contributions at retirement, less

1/1 20th thereof for each month for which a retirement allowance has

been paid, shall be paid to his legal representatives or to such person

as he shall nominate by written designation duly acknowledged and

filed with the Board of Trustees ; Trustees. «*

(2) To receive a reduced retirement allowance during his life with

provisions for some other benefit to be paid after his death in

accordance with a plan submitted to and approved by the Board of

Trustees .

Option six. A member may elect either Option two or Option three

with the added provision that in the event the designated beneficiary

predeceases the member, the retirement allowance payable to the

member after the designated beneficiary's death shall be equal to the

retirement allowance which would have been payable had the member
not elected the option."

(d) G.S. 128-27 is amended by adding a new subsection to read:
"
(gl) In the event of the death of a retired member while in receipt

of a retirement allowance under the provisions of this Article, there

shall be paid to such person or persons as the retiree shall have

nominated by written designation duly acknowledged and filed with the

Board of Trustees, if such person or persons are living at the time of

the retiree's death, otherwise to the retiree's legal representatives, a
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death benefit equal to the excess, if any, of the accumulated
contributions of the retiree at the date of retirement over the total of

the retirement allowances paid prior to the death of the retiree.

In the event that a retirement allowance becomes payable to the

designated survivor of a retired member under the provisions above
and such retirement allowance to the survivor shall terminate upon the

death of the survivor before the total of the retirement allowances paid

to the retiree and the designated survivor combined equals the amount
of the accumulated contributions of the retiree at the date of

retirement, the excess, if any, of such accumulated contributions over

the total of the retirement allowances paid to the retiree and the

survivor combined shall be paid in a lump sum to such person or

persons as the retiree shall have nominated by written designation duly

acknowledged and filed with the Board of Trustees, if such person or

persons are living at the time such payment falls due, otherwise to the

retiree's legal representative.
"

(e) G.S. 135-5(g) reads as rewritten:

"(g) Election of Optional Allowance. — With the provision that

until the first payment on account of any benefit becomes normally

due, or his first retirement check has been cashed, any member may
elect to receive his benefits in a retirement allowance payable

throughout life, or he may elect to receive the actuarial equivalent of

such retirement allowance in a reduced allowance payable throughout

life under the provisions of one of the options set forth below. The
election of Option 2 or Option 3 or nomination of the person

thereunder shall be revoked if such person nominated dies prior to the

date the first payment becomes normally due or until the first

retirement check has been cashed. Such election may be revoked by
the member prior to the date the first payment becomes normally due
or until his first retirement check has been cashed. Provided,

however, any member having elected Options 2, 3, ^ or 6 and
nominated his or her spouse to receive a retirement allowance upon
the member's death may, after divorce from his or her spouse, revoke

the nomination and elect a new option, effective on the first day of the

month in which the new option is elected, providing for a retirement

allowance computed to be the actuarial equivalent of the retirement

allowance in effect immediately prior to the effective date of the new
option.

Option 1 . (a) In the Case of a Member Who Retires prior to July

1, 1963. — If he dies before he has received in annuity

payments the present value of his annuity as it was at the

time of his retirement, the balance shall be paid to his legal

representatives or to such person as he shall nominate by
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written designation duly acknowledged and filed with the

Board of Trustees,

(b) In the Case of a Member Who Retires on or after July 1

,

4963, 1963. but prior to July 1, 1993. -- If he dies within

10 years from his retirement date, an amount equal to his

accumulated contributions at retirement, less 1/120 thereof

for each month for which he has received a retirement

allowance payment, shall be paid to his legal representatives

or to such person as he shall nominate by written

designation duly acknowledged and filed with the Board of

Trustees; or

Option 2. Upon his death his reduced retirement allowance shall

be continued throughout the life of and paid to such person

as he shall nominate by written designation duly

acknowledged and filed with the Board of Trustees at the

time of his retirement, provided that if the person selected is

other than his spouse the reduced retirement allowance
payable to the member shall not be less than one half of the

retirement allowance without optional modification which
would otherwise be payable to him; or

Option 3. Upon his death, one half of his reduced retirement

allowance shall be continued throughout the life of, and paid

to such person as he shall nominate by written designation

duly acknowledged and filed with the Board of Trustees at

the time of his retirement; or

Option 4. Adjustment of Retirement Allowance for Social Security

Benefits. — Until the first payment on account of any benefit

becomes normally due, any member may elect to convert his

benefit otherwise payable on his account after retirement into

a retirement allowance of equivalent actuarial value of such
amount that with his benefit under Title II of the Federal

Social Security Act, he will receive, so far as possible,

approximately the same amount per year before and after the

earliest age at which he becomes eligible, upon application

therefor, to receive a social security benefit. A member who
makes an election in accordance with this option shall be
deemed to have made a further election of Option 1 above.

Option 5. For Members Retiring Prior to July 1, 1993. -- The
member may elect: elect to ^ To receive a reduced
retirement allowance under the conditions of Option 2 or
Option 3, as provided for above, with the modification that if

both he and the person nominated die within 10 years from
his retirement date, an amount equal to his accumulated
contributions at retirement, less 1/120 thereof for each
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month for which a retirement allowance has been paid, shall

be paid to his legal representatives or to such person as he
shall nominate by written designation duly acknowledged and
filed with the Board of Trustees ; Trustees, ot

(2) To receive a reduced retirement allowance during hi s life

with provision for some other benefit to be paid after his

death in accordance with a plan submitted to and approved
by the Board of Trustees .

Option 6. A member may elect either Option 2 or Option 3 with

the added provision that in the event the designated

beneficiary predeceases the member, the retirement

allowance payable to the member after the designated

beneficiary's death shall be equal to the retirement allowance

which would have been payable had the member not elected

the option."

(f) G.S. 135-5 is amended by adding a new subsection to read:
"
(gl) In the event of the death of a retired member while in receipt

of a retirement allowance under the provisions of this Article, there

shall be paid to such person or persons as the retiree shall have

nominated by written designation duly acknowledged and filed with the

Board of Trustees, if such person or persons are living at the time of

the retiree's death, otherwise to the retiree's legal representatives, a

death benefit equal to the excess, if any, of the accumulated
contributions of the retiree at the date of retirement over the total of

the retirement allowances paid prior to the death of the retiree.

In the event that a retirement allowance becomes payable to the

designated survivor of a retired member under the provisions above

and such retirement allowance to the survivor shall terminate upon the

death of the survivor before the total of the retirement allowances paid

to the retiree and the designated survivor combined equals the amount
of the accumulated contributions of the retiree at the date of

retirement, the excess, if any, of such accumulated contributions over

the total of the retirement allowances paid to the retiree and the

survivor combined shall be paid in a lump sum to such person or

persons as the retiree shall have nominated by written designation duly

acknowledged and filed with the Board of Trustees, if such person or

persons are living at the time such payment falls due, otherwise to the

retiree's legal representative.
"

(g) This section becomes effective July 1, 1993.

Requested by: Senators Odom, Daniel, Plyler, Representatives Nesbitt,

Diamont, Easterling, Black, McLaughlin
DEATH BENEFIT DATE CHANGE
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Sec. 74.2. (a) Section 12 of Chapter 1108 of the 1987 Session

Laws reads as rewritten:

"Sec. 12. Section 1 of this act is effective upon ratification. The

remainder of this act Xbis-act shall become effective August 1, 1988."

(b) Funds to support any costs incurred as a result of the date

change in subsection (a) of this section shall be made available from

funds within the Teachers' and State Employees' Death Benefit Plan.

PARTIS. COLLEGES AND UNIVERSITIES

Requested by: Senator Ward, Representatives Black, Rogers

UNC ACADEMIC PROVISIONS
Sec. 75. It is the intent of the General Assembly not to reduce

the budgets of The University of North Carolina for the 1993-95 fiscal

biennium in response to the thirty percent (30%) of costs of personnel

exempt from the State Personnel Act who retired during the 1992-93

fiscal year and were working in the areas of teaching, libraries, and

academic leadership.

Requested by: Senator Ward, Representatives Black, Rogers

INVENTORY
Sec. 76. The Board of Governors of The University of North

Carolina shall direct the chancellors and appropriate management staff

at the constituent institutions and other affiliated operations to review

their management of expendable inventory and to establish the best

management practices for inventory control, in keeping with the

recommendations of the Government Performance Audit Committee.

To the degree that savings can be achieved from better inventory

management, the Board shall report these savings to the Joint

Appropriations Committees of the General Assembly by April 15,

1994.

Requested by: Senator Ward, Representatives Black, Rogers

COMPUTER NETWORK MANAGEMENT
Sec. 77. The Board of Governors of The University of North

Carolina shall review its planned improvements in the LINCNET
network operated by The University of North Carolina, and, in

conjunction with the Office of the State Controller and the

Microelectronics Center of North Carolina, determine if the

improvements and the ongoing operation of LINCNET can be

accomplished more efficiently by combining LINCNET with other

networks or by its integration into the proposed statewide broadband

network. The Board shall report its findings to the General Assembly
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and to the Information Resources Management Commission by May
1, 1994.

Requested by: Senators Ward, Perdue, Representatives Diamont,
Black, Rogers, Barnes, Kuczmarski
WAKE FOREST AND DUKE MEDICAL SCHOOL
ASSISTANCE/FUNDING
FORMULAE

Sec. 78. (a) Funds appropriated in this act to the Board of

Governors of The University of North Carolina for continuation of

financial assistance to the medical schools of Duke University and
Wake Forest University shall be disbursed on certifications of the

respective schools of medicine that show the number of North
Carolina residents as first-year, second-year, third-year, and fourth-

year students in the medical school as of November 1, 1993, and
November 1, 1994. Disbursement to Wake Forest University shall be
made in the amount of eight thousand dollars ($8,000) for each

medical student who is a North Carolina resident, one thousand
dollars ($1,000) of which shall be placed by the school in a fund to be
used to provide financial aid to needy North Carolina students who are

enrolled in the medical school. The maximum aid given to any
student from this fund in a given year may not exceed the amount of

the difference in tuition and academic fees charged by the school and
those charged at the School of Medicine at the University of North
Carolina at Chapel Hill.

Disbursement to Duke University shall be made in the amount of

five thousand dollars ($5,000) for each medical student who is a

North Carolina resident, five hundred dollars ($500.00) of which shall

be placed by the school in a fund to be used to provide student

financial aid to financially needy North Carolina students who are

enrolled in the medical school. No individual student may be awarded
assistance from this fund in excess of two thousand dollars ($2,000)
each year. In addition to this basic disbursement for each year of the

biennium, a disbursement of one thousand dollars ($1,000) shall be
made for each medical student who is a North Carolina resident in the

first-year, second-year, third-year, and fourth-year classes to the

extent that enrollment of each of those classes exceeds 30 North
Carolina students.

The Board of Governors shall establish the criteria for

determining the eligibility for financial aid of needy North Carolina

students who are enrolled in the medical schools and shall review the

grants or awards to eligible students. The Board of Governors shall

adopt rules for determining which students are residents of North
Carolina for the purposes of these programs. The Board of Governors
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shall also make any regulations as necessary to ensure that these funds

are used directly for instruction in the medical programs of the

schools and not for religious or other nonpublic purposes. In

recognition of North Carolina's need for primary care physicians,

Bowman Gray School of Medicine and Duke University School of

Medicine shall each prepare a plan with the goal of encouraging

North Carolina residents to enter the primary care disciplines of

general internal medicine, general pediatrics, family medicine,

obstetrics/gynecology, and combined medicine/pediatrics and to strive

to have at least fifty percent (50%) of North Carolina residents

graduating from each school entering these disciplines. These schools

of medicine shall present their plans to the Board of Governors of The

University of North Carolina by April 15, 1994. The Board of

Governors shall report to the Joint Legislative Education Oversight

Committee by May 15, 1994, on the status of these efforts to

strengthen primary health care in North Carolina.

(b) The Board of Governors of The University of North Carolina

shall set goals for the Schools of Medicine at the University of North

Carolina at Chapel Hill and the School of Medicine at East Carolina

University for increasing the percentage of graduates who enter

residencies and careers in primary care. A minimum goal should be

at least fifty percent (50%) of graduates entering primary care

disciplines. Each school shall submit a plan with strategies to reach

these goals of increasing the number of graduates entering primary

care disciplines to the Board by April 15, 1994. The Board of

Governors shall report to the Joint Legislative Education Oversight

Committee by May 15, 1994, on the status of these efforts to

strengthen primary health care in North Carolina.

Primary care shall include the disciplines of family, medicine,

general pediatric medicine, general internal medicine, internal

medicine/pediatrics, and obstetrics/gynecology.

(c) The Board of Governors of The University of North

Carolina shall further initiate whatever changes are necessary on

admissions, advising, curriculum, and other policies for State-operated

medical schools to ensure that larger proportions of medical students

seek residencies in primary care disciplines. The Board shall work

with the Area Health Education Centers and other entities, adopting

whatever policies it considers necessary to ensure that residency

programs have sufficient medical residency positions for medical

school graduates in these primary care specialties.

(d) The progress of the private and public medical schools

towards increasing the number and proportion of graduates entering

primary care shall be monitored annually by the Board of Governors

of The University of North Carolina. Monitoring data shall include
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(i) the entry of State-supported medical graduates into primary care

residencies, and (ii) the specialty practices by a physician as of a date

five years after graduation. The Board of Governors shall certify data

on graduates, their residencies, and subsequent careers by October 1

of each calendar year, beginning in October of 1995, to the Fiscal

Research Division of the Legislative Services Office and to the Joint

Legislative Education Oversight Committee.

(e) The information provided in subsection (d) of this section

shall be made available to the Appropriations Committees of the

General Assembly for their use in future funding decisions on medical

education.

Requested by: Senator Ward, Representatives Black, Rogers

AID TO PRIVATE COLLEGES/LEGISLATIVE TUITION GRANT
LIMITATIONS

Sec. 79. (a) The amount of a tuition grant awarded to a

student enrolled in a degree program at a site away from the main

campus of the approved private institution, as defined in G.S. 116-

22(1), shall be no more than the result of the ratio of the cost per

credit hour for off-campus instruction at that site to the cost per credit

hour for regular, full-time on-campus instruction, multiplied by the

maximum grant award, or the maximum grant award allowable under

this act, whichever is less.

(b) No Legislative Tuition Grant funds shall be expended for a

program at an off-campus site of a private institution, as defined in

G.S. 116-22(1), established after May 15, 1987, unless (i) the private

institution offering the program has previously notified and secured

agreement from other private institutions operating degree programs in

the county in which the off-campus program is located or operating in

the counties adjacent to that county or (ii) the degree program is

neither available nor planned in the county with the off-campus site or

in the counties adjacent to that county.

An "off-campus program" is any program offered for degree

credit away from the institution's main permanent campus.

(c) Any member of the armed services as defined in G.S. 116-

143.3(a), abiding in this State incident to active military duty, who
does not qualify as a resident for tuition purposes as defined under

G.S. 116-143.1, is eligible for a Legislative Tuition Grant pursuant to

this section if the member is enrolled as a full-time student. The
member's Legislative Tuition Grant shall not exceed the cost of tuition

less any tuition assistance paid by the member's employer.

Requested by: Representatives Black, Rogers, Barnes, Kuczmarski,

Senators Ward, Perdue i : ^
a*!

-
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AID TO PRIVATE COLLEGES/PROCEDURE
Sec. 80. (a) Funds appropriated in this act to the Board of

Governors of The University of North Carolina for aid to private

colleges shall be disbursed in accordance with the provisions of G.S.

116-19, 116-21, and 116-22, These funds shall provide up to four

hundred fifty dollars ($450,00) per full-time equivalent North Carolina

undergraduate student enrolled at a private institution as of October 1

of each fiscal year.

These funds shall be placed in a separate, identifiable account in

each eligible institution's budget or chart of accounts. All funds in

this account shall be provided as scholarship funds for needy North

Carolina students during the fiscal year. Each student awarded a

scholarship from this account shall be notified of the source of the

funds and of the amount of the award. Funds not utilized under G,S,

116-19 shall be made available for the tuition grant program as

defined in subsection (b) of this section,

(b) In addition to any funds appropriated pursuant to G.S. 116-

19, and in addition to all other financial assistance made available to

private educational institutions located within the State, or to students

attending these institutions, there is granted to each full-time North

Carolina undergraduate student attending an approved institution as

defined in G,S, 116-22, a sum not to exceed one thousand one
hundred fifty dollars ($1,150) per academic year, which shall be

distributed to the student as hereinafter provided.

The tuition grants provided for in this section shall be

administered by the State Education Assistance Authority pursuant to

rules adopted by the State Education Assistance Authority not

inconsistent with this section. The State Education Assistance

Authority shall not approve any grant until it receives proper

certification from an approved institution that the student applying for

the grant is an eligible student. Upon receipt of the certification, the

State Education Assistance Authority shall remit, at such times as it

shall prescribe, the grant to the approved institution on behalf and to

the credit of the student.

In the event a student on whose behalf a grant has been paid is

not enrolled and carrying a minimum academic load as of October 1

of the first academic term or on the tenth classroom day following the

beginning of the second school term for which the grant was paid, the

institution shall refund the full amount of the grant to the State

Education Assistance Authority, Each approved institution shall be
subject to examination by the State Auditor for the purpose of

determining whether the institution has properly certified eligibility

and enrollment of students and credited grants paid on the behalf of

the students.
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In the event there are not sufficient funds to provide each eligible

student with a full grant:

(1) The Board of Governors of The University of North

Carolina, with the approval of the Office of State Budget and

Management, may transfer available funds to meet the needs

of the programs provided by subsections (a) and (b) of this

section; and

(2) Each eligible student shall receive a pro rata share of funds

then available for the remainder of the academic year within

the fiscal period covered by the current appropriation.

Any remaining funds shall revert to the General Fund.

(c) Expenditures made pursuant to this section shall be used only

for secular educational purposes at nonprofit institutions of higher

learning.

(d) G.S. 116-19 reads as rewritten:

"§ 116-19. Contracts with private institutions to aid North Carolina

students.

In order to encourage and assist private institutions to continue to

educate North Carolina students, the Board of Governors of The
University of North—Carolina—is

—

hereby authorized to the State

Education Assistance Authority may enter into contracts with the

institutions under the terms of which an institution receiving any funds

that may be appropriated pursuant to this section would agree that,

during any fiscal year in which such funds were received, the

institution would provide and administer scholarship funds for needy

North Carolina students in an amount at least equal to the amount

paid to the institution, pursuant to this section, during the fiscal year.

Under the terms of the contracts the Board of Governors ot The
Univers ity of North Carolina the State Education Assistance Authority

would agree to pay to the institutions, subject to the availability of

funds, a fixed sum of money for each North Carolina student enrolled

at the institutions for the regular academic year, said sum to be

determined by appropriations that might be made from time to time by

the General Assembly pursuant to this section. Funds appropriated

pursuant to this section shall be paid by the Department—of

Administration State Education Assistance Authority to an institution

upon recommendation of the Board of Governors of the Univers it}^ of

North Carolina and on certification of the institution showing the

number of North Carolina students enrolled at the institution as of

October 1 of any year for which funds may be appropriated."

(e) G.S. 116-21 reads as rewritten:

"§ 116-21. Contract forms; reports; audits; regulations.

The Board of Governors of the Universit}^ of North Carolina is

authorized to The State Education Assistance Authority may prescribe
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the form of the contracts to be executed under G.S. 116-19 and

116-20, to require of the institutions such reports, statements and

audits as the Board Authority may deem necessary or desirable in

carrying out the purposes of G.S. 116-19 through 116-22 and to flaake

any rules or regulations adopt rules that will, in the opinion of the

£eaf4i Authority, help to achieve the purposes of G.S. 116-19

through 116-22."

Requested by: Representatives Black, Rogers, Barnes, Kuczmarski,

Senators Ward, Perdue

NORTH CAROLINA STATE UNIVERSITY/COMPETITIVE
INDUSTRY

Sec. 81. There is appropriated from overhead receipts at North

Carolina State University to the Board of Governors of The University

of North Carolina for the 1993-94 fiscal year and for the 1994-95

fiscal year the sums of five hundred thousand dollars ($500,000) for

the Furniture Manufacturing and Management Center and three

hundred thousand dollars ($300,000) for technology enhancement in

the pulp and paper manufacturing programs.

Requested by: Representatives Black, Rogers, Barnes, Kuczmarski,

Senators Ward, Perdue, Winner of Mecklenburg

NEW DEGREE PROGRAMS
Sec. 82. The Board of Governors of The University of North

Carolina shall allocate at least one million four hundred thousand

dollars ($1,400,000) for the 1993-94 fiscal year of its lump sum
appropriations in this act to supplement funds available to the

constituent institutions to implement the new degree programs

proposed in the long-range plan that have received the Board's

approval for implementation.

Requested by: Representatives Black, Rogers, Barnes, Kuczmarski,

Senators Ward, Perdue

EAST CAROLINA UNIVERSITY MEDICAL SCHOOL/HOSPITAL
TEACHING
COSTS

Sec. 83. (a) In the event that the State Medicaid Plan

amendment affecting Pitt County Memorial Hospital reimbursement at

full cost due to its status as a primary affiliated teaching hospital of a

State-operated medical school is not approved by the Health Care

Financing Agency, funds in the amount of five million four hundred

twenty thousand nine hundred ninety-four dollars ($5,420,994) for the

1993-94 fiscal year and five million eight hundred sixty-five thousand

seven hundred thirteen dollars ($5,865,713) for the 1994-95 fiscal
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year, shall be transferred from the Division of Medical Assistance,

Department of Human Resources, to the East Carolina University

School of Medicine for hospital teaching costs. In addition, if the

amendment is not approved, for the 1993-94 fiscal year, the amount of

ten million six hundred two thousand six hundred ninety-seven dollars

($10,602,697) shall be appropriated from the Savings Reserve Fund to

the East Carolina University School of Medicine for hospital teaching

costs. If the amendment is not approved, the Governor shall notify

the General Assembly of the amendment's failure and of the effecting

of this section's appropriations, and the General Assembly shall

address the need for additional funding for the East Carolina

University School of Medicine Hospital Teaching Costs for the 1994-

95 fiscal year in the 1993 General Assembly, Regular Session 1994.

(b) Should the State Medicaid Plan be changed in the future to

alter the proposed amendment, it is the intent of the General Assembly
to fund that portion of Pitt County Memorial Hospital residents' costs

that are not related to the direct care of patients or not reimbursable
from some other source.

Requested by: Senator Ward, Representatives Black, Rogers
ALLIED HEALTH PERSONNEL STUDY/AHEC

Sec. 84. The Director of the North Carolina Area Health

Education Centers program, in conjunction with staff of General
Administration of The University of North Carolina and the North
Carolina Department of Community Colleges, shall make
recommendations to the General Assembly, utilizing data that is

currently available, on methods to increase the number of physical

therapists, occupational therapists, speech and language pathologists,

and other related allied health paraprofessional personnel graduating

from the university and community college systems.

A report on these recommendations shall be presented to the Joint

Legislative Education Oversight Committee by May 1, 1994.

Requested by: Representatives Barnes, Black, Rogers, Diamont,
Senators Warren, Ward, Perdue
PRINCIPAL FELLOWS PROGRAM

Sec. 85. (a) Chapter 116 of the General Statutes is amended
by adding a new Article to read:

"ARTICLE 5C.

"North Carolina Principal Fellows Program.
"§ 116-74.41. North Carolina Principal Fellows Commission
established; membership.

(a) There is established the North Carolina Principal Fellows

Commission. The Commission shall exercise its powers and duties
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independently of the Board of Governors of The University of North

Carolina. The Director of the Principal Fellows Program shall staff

the Commission. The State Education Assistance Authority (SEAA) as

created in G.S. 116-203 shall be responsible for implementing

scholarship loan agreements, monitoring, cancelling through service,

collecting and otherwise enforcing the agreements for the Principal

Fellows Program scholarship loans established in accordance with

G.S. 116-74.42.

(b) The Commission shall consist of 12 members appointed as

follows:

(1) One member of the Board of Governors of The University

of North Carolina appointed by the chair of that board,

notwithstanding G.S. 116-7(b).

(2) One member of the State Board of Education appointed by

the State Board chair.

(3) Two deans of schools of education appointed by the

President of The University of North Carolina.

(4) One public school teacher appointed by the General

Assembly upon the recommendation of the President Pro

Tempore of the Senate.

(5) One public school principal appointed by the General

Assembly upon the recommendation of the Speaker of the

House of Representatives.

(6) A local superintendent chosen by the State Superintendent

of Public Instruction.

(7) One member to represent business and industry appointed

by the Governor.

(8) One local school board member appointed by the chair of

the State Board of Education.

(9) One parent of a public school child appointed by the State

Superintendent of Public Instruction.

(10) The chairperson of the Board of the State Education

Assistance Authority.

(11) The director of the Principal Fellows Program. The
director shall chair the Commission.

(c) Initial appointments shall be made no later than September 15,

1993. Initial terms of those members appointed to fill the teacher,

principal, parent, superintendent, and the local school board member
seats shall expire July 1, 1995. Initial terms of those members
appointed to fill the Board of Governors of The University of North
Carolina, State Board of Education, deans of schools of education, and
the member of business and industry seats shall expire July 1, 1997.

Thereafter, all appointments for these seats shall be for four-year

terms.
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(d) Except as otherwise provided, if a vacancy occurs in the

membership, the appointing authority shall appoint another person to

serve for the balance of the unexpired term. In the discretion of the

appointing authority, a State Board of Education member or a member
of the Board of Governors of The University of North Carolina may
complete a term on the Commission after the member's appointment

from the appointing board has expired.

(e) Commission members shall receive per diem, subsistence, and
travel allowances in accordance with G.S. 138-5 or G.S. 138-6, as

appropriate.

(f) The Commission shall meet regularly, at times and places

deemed necessary by the chair.

" § 11 6-74.42. Principal Fellows Program established; administration.

(a) A Principal Fellows Program shall be administered by the

North Carolina Principal Fellows Commission in collaboration with

the State Education Assistance Authority. The Principal Fellows

Program shall provide up to a two-year scholarship loan to selected

recipients and shall provide extracurricular enhancement activities for

recipients. The North Carolina Principal Fellows Commission shall

determine selection criteria, methods of selection, and shall select

recipients to receive scholarship loans made under the Principal

Fellows Program.

(b) The Board of Governors of The University of North Carolina

shall appoint a director of the Principal Fellows Program. The
director shall chair and staff the Principal Fellows Commission, and
shall administer the extracurricular enhancement activities of the

program. The Board of Governors shall provide office space and
clerical support staff for the program.

(c) The Principal Fellows Program shall provide a two-year

scholarship loan in the amount of twenty thousand dollars ($20,000)
per year, per recipient, to persons who may be eligible to be selected

as school administrators in the public schools of the State by
completing a full-time program in school administration in an

approved program. Approved programs are those chosen by the

Commission from among school administrator programs within the

State. No more than 200 principal fellow scholarship loan awards
shall be made in each year. The final number of scholarship loan

awards per year shall be made in accordance with the Board of

Governors' findings concerning the supply and demand of

administrators, the State's need for school administrator candidates

and within funds appropriated for the scholarship loans. Effective

September 1, 1995, and in accordance with school administrator

training programs established by the Board of Governors of The
University of North Carolina, recipients shall be required to complete
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an approved full-time academic program during the first year of the

scholarship loan program and a full-time internship during the second

year of the program. In order to attract fellows as interns, local

school administrative units may use all or part of the funds allotted for

an assistant principal salary for each intern accepted by the local

school administrative unit; however, interns shall not serve as assistant

principals.

(d) The Commission shall adopt stringent standards, which may
include standardized test scores, undergraduate performance, job

experience and performance, leadership and management abilities, and

other standards deemed appropriate by the Commission, to ensure that

only the best potential students receive scholarship loans under the

Principal Fellows Program. The Commission shall consider the

qualifications of all applicants fairly, regardless of gender or race, and

shall consider the geographic diversity' of the State. Scholarship loans

under the Principal Fellows Program shall be awarded only to

applicants who meet the standards set by the Commission, are

domiciled in North Carolina, and who agree to work as school

administrators in a North Carolina public school or at a school

operated by the United States government in North Carolina upon

completion of the two-year school administrator program supported by

the loan.

(e) The Commission shall develop and administer the Principal

Fellows Program in cooperation with school administrator programs at

institutions approved by the Commission. The Commission shall

develop criteria and a process for the approval of campus program
sites. Extracurricular enhancement activities shall be coordinated with

each fellow's campus program and shall focus on the leadership

development of program fellows.

(f) The Commission may form regional review committees to assist

it in identifying the best applicants for the program. The Commission
and the review committees shall make an effort to identify and

encourage women and minorities and others who may not otherwise

consider a career in school administration to apply for the Principal

Fellows Program.

(g) Upon the naming of recipients of the scholarship loans by the

Principal Fellows Commission, the Commission shall transfer to the

State Education Assistance Authority (SEAA) its decisions. The SEAA
shall perform all of the administrative functions necessary to

implement this Article, which functions shall include: rule making,
dissemination of information, disbursement, receipt, liaison with

participating educational institutions, determination of the acceptability

of service repayment agreements, and all other functions necessary for
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the execution, payment, and enforcement of promissory notes required

under this Article.

" § 1 16-74.43. Terms of loans; receipt and disbursement offunds.
(a) All scholarship loans shall be evidenced by notes made payable

to the State Education Assistance Authority that bear interest at the

rate of ten percent (10%) per year beginning 90 days after completion
of the school administrator program, or 90 days after termination of

the scholarship loan, whichever is earlier. The scholarship loan may
be terminated upon the recipient's withdrawal from school or by the

recipient's failure to meet the standards set by the Commission.
(b) The State Education Assistance Authority shall forgive the loan

if, within six years after graduation from a school administrator

program, the recipient serves for four years as a school administrator

at a North Carolina public school or at a school operated by the

United States government in North Carolina. The SEAA shall also

forgive the loan if it finds that it is impossible for the recipient to work
for four years, within 10 years after completion of the two-year school

administrator program supported by the scholarship loan at a North
Carolina public school, or at a school operated by the United States

government in North Carolina, because of the death or permanent
disability of the recipient. If the recipient repays the scholarship loan

by cash payments, all indebtedness shall be repaid within 10 years

after completion of the two-year school administrator program
supported by the scholarship loan.

(c) All funds appropriated to, or otherwise received by, the

Principal Fellows Program for scholarships, all funds received as

repayment of scholarship loans, and all interest earned on these funds,

shall be placed in a university trust fund. This university trust fund
may be used only for scholarship loans granted under the Principal

Fellows Program and administrative costs associated with the recovery
of funds advanced under the program. "

.,

(b) G.S. 135-40. 2(a) reads as rewritten:

"(a) The following persons are eligible for coverage under the

Plan, on a noncontributory basis, subject to the provisions of G.S.
135-40.3:

(1) All permanent full-time employees of an employing unit

who meet the following conditions:

a. Paid from general or special State funds, or

b. Paid from non-State funds and in a group for which his

or her employing unit has agreed to provide coverage.

Employees of State agencies, departments, institutions,

boards, and commissions not otherwise covered by the Plan

who are employed in permanent job positions on a

recurring basis and who work 30 or more hours per week
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for nine or more months per calendar year are covered by

the provisions of this subdivision,

(la) Permanent hourly employees as defined in G.S. 126-5(c4)

who work at least one-half of the workdays of each pay

period.

(2) Retired teachers, State employees, members of the General

Assembly, and retired State law enforcement officers who

retired under the Law Enforcement Officers' Retirement

System prior to January 1, 1985.

(2a) Surviving spouses of:

a. Deceased retired employees, provided the death of the

former plan member occurred prior to October 1,

1986; and

b. Deceased teachers. State employees, and members of

the General Assembly who are receiving a survivor's

alternate benefit under any of the State-supported

retirement programs, provided the death of the former

plan member occurred prior to October 1, 1986.

(3) Repealed by Session Laws 1985 (Reg. Sess., 1986), c.

1020, s. 29(b), effective January 1, 1988.

(3a) Employees of the General Assembly, not otherwise covered

by this section, as determined by the Legislative Services

Commission, except for legislative interns and pages.

(4) Members of the General Assembly.

(5) Notwithstanding the provisions of subsection (e) of this

section, employees on official leave of absence while

completing a full-time program in school administration in

an approved program as a Principal Fellow in accordance

with Article 5C of Chapter 1 16 of the General Statutes.
"

(c) The Commission may grant up to 50 scholarship loans

during the 1994-95 fiscal year to recipients enrolled in school

administrator programs approved by the Commission.

(d) G.S. 120-123 is amended by adding a new subdivision to

read:

"(59a) The North Carolina Principal Fellows Commission

established by G.S. 116-74.41.
"

Requested by: Senator Perdue, Representatives Barnes, Diamont,

Black, Rogers

SCHOOL LEADERSHIP ACADEMY
Sec. 86. (a) The Board of Governors of The University of

North Carolina and the State Board of Education shall convene a Joint

Committee to study how to establish a School Leadership Academy to

serve the needs of all school administrators throughout the State.

747



CHAPTER 321 Session Laws - 1993

There shall be nine members of the Joint Committee. Members shall

receive per diem, subsistence, and travel allowances in accordance

with G.S. 138-5, or G.S. 138-6, as appropriate. Appointments to the

committee shall be made within 30 days of ratification of this act.

Except as otherwise provided, if a vacancy occurs in the membership,

the appointing authority shall appoint another person to serve for the

balance of the unexpired term. At the discretion of the appointing

authority. Joint Committee members may continue to serve on the

Joint Committee after their appointment to the Board of Governors or

the State Board of Education has expired. Appointments shall be

made as follows:

(1) Three members of the Board of Governors appointed by the

Chair of the Board of Governors; one of the three shall be

designated cochair of the Joint Committee.

(2) Three members of the State Board of Education appointed by
the Chair of the State Board of Education; one of the three

shall be designated cochair of the Joint Committee.

(3) The Superintendent of Public Instruction, or a designee.

(4) One dean of a school of education appointed by the

President of The University of North Carolina.

(5) The President of the North Carolina Association of

Independent Colleges and Universities, or a designee.

(b) In its planning the Joint Committee shall consider:

(1) The recommendations of the report submitted to the 1993

General Assembly by the Educational Leadership Task

Force.

(2) How to incorporate all or part of the Principal's Executive

Program into the Educational Leadership Academy.

(3) A design for a governing board for the Educational

Leadership Academy composed of persons who have

demonstrated a commitment to improving educational

leadership in the State including practicing school

administrators and professors of schools of education.

(4) A charge to the governing board that ensures coordination

between the Educational Leadership Academy and the initial

preparation programs.

(5) How the State Board of Education shall ensure that all

school administrators be required to complete at least five of

their 15 continuing education units for continued practice in

the profession in Educational Leadership Academy programs

or in programs endorsed by the Educational Leadership

Academy's governing board.
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(6) How to ensure that coordinated and geographically dispersed

professional development opportunities exist for school

administrators.

(7) What facilities and staff are needed for the Academy; the

Joint Committee shall recommend whether a building is

needed, and, if so, whether there is an existing building that

can be used to meet the needs of the Academy, or if a new

building is needed.

(8) The cost of its recommendations which shall be included in

its report to the Joint Legislative Education Oversight

Committee.

(c) The General Administration of The University of North

Carolina shall provide meeting rooms, telephone, office space,

equipment, and supplies to the Joint Committee without charge.

(d) The General Administration of The University of North

Carolina and the Department of Public Instruction shall provide staff

to the Joint Committee.

(e) Upon the request of the cochairs of the Joint Committee, all

State departments and agencies, all local governments and their

subdivisions, and all institutions approved to train public school

administrators shall furnish the Committee with any nonconfidential

information in their possession or available to them.

(f) The Joint Committee shall report on its findings and the

recommendations concerning the establishment of the School

Leadership Academy to the Joint Legislative Education Oversight

Committee no later than March 1, 1994. The Joint Committee shall

terminate on that date.

(g) Of the funds appropriated to the Board of Governors for the

1993-94 fiscal year, up to the sum of fifteen thousand dollars

($15,000) shall be used to conduct the work of the Joint Committee.

Of the funds appropriated to the Department of Public Education for

aid to local school administrative units for the 1993-94 fiscal year, up

to the sum of fifteen thousand dollars ($15,000) shall be used to

conduct the work of the Joint Committee.

Requested by: Representative Nesbitt, Senator Daniel

ECU MEDICAL SCHOOL RECEIPTS
Sec. 87. (a) The East Carolina University School of Medicine

shall request, on a regular basis consistent with the State's cash

management plan, funds earned by the School from Medicare

reimbursements for education costs. Upon receipt, these funds shall

be allocated as follows:

(1) The portion of the Medicare reimbursement generated

through the effort and expense of the School of Medicine's
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Medical Faculty Practice Plan shall be transferred to the

appropriate Medical Faculty Practice Plan account within the

School of Medicine. The Medical Faculty Practice Plan

shall assume responsibility for any of these funds that

subsequently must be refunded due to final audit settlements.

(2) The funds from this source budgeted by the General

Assembly as part of the School of Medicine's General Fund
budget code shall be credited to that code as a receipt.

(3) The remainder of the funds shall be transferred to a special

fund account on deposit with the State Treasurer. This

special fund account shall be used for any necessary

repayment of Medicare funds due to final audit settlements

for funds allocated under subdivision (2) of this subsection.

When the amount of these reimbursement funds has been

finalized by audit for each year, those funds remaining in

the special fund shall be available for appropriation by the

General Assembly. The General Assembly shall consider

the capital improvement needs of the East Carolina

University School of Medicine before appropriating money
from this fund.

Funds in this special fund account as of July 1, 1993,

shall be subject to this subsection.

(b) Receipts from the lease of the Magnetic Resonance Imaging
building and equipment may be retained by the East Carolina School

of Medicine in an institutional trust fund account for maintenance of

the facility and for improvements in the facility. The receipts, fund

balances, and allocations shall be indicated annually on reports to the

Office of State Budget and Management, UNC General

Administration, and the Fiscal Research Division of the General

Assembly.

(c) All revenue for the treatment of patients in the Radiation

Therapy Facility shall accrue to the East Carolina University School of

Medicine Medical Faculty Practice Plan accounts. The Medical

Faculty Practice Plan shall reimburse the General Fund budget code
quarterly for operating costs of the facility paid by the General Fund.
The reimbursement amount shall be limited to that portion of receipts

actually collected for the facility charges portion of billings.

(d) This section shall remain in effect until changed or repealed

by the General Assembly.

Requested by: Representatives Black, Rogers, Barnes, Kuczmarski,

Senators Ward, Perdue

UNC GRADUATION RATES/UNDERGRADUATE EDUCATION
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Sec. 89. (a) In order to monitor institutional progress in

meeting the expectation of Item 1 of the "Plan to Improve Graduation

Rates in The University of North Carolina" that full-time

undergraduates will take an average of 15 semester hours per term,

the Board of Governors shall require constituent institutions to set a

goal of increasing to 15 the average number of credit hours per term

taken by full-time undergraduates. This goal shall be met systemwide

and by each constituent institution no later than December of 1997.

The Board shall instruct all institutions to report on their progress in

meeting their goals in their annual assessment reports. The Board

shall require those institutions failing to make timely progress to

submit special reports identifying additional steps to be taken. The
Board shall report annually by April 1 to the Joint Legislative

Education Oversight Committee on the progress of each constituent

institution in meeting these goals.

(b) The Board of Governors of The University of North Carolina

shall ensure that procedures are established that are necessary to

impose a twenty-five percent (25%) tuition surcharge on students who
take more than 140 degree credit hours to complete a baccalaureate

degree in a four-year program or more than one hundred ten percent

(110%) of the credit hours necessary to complete a baccalaureate

degree in any program officially designated by the Board of Governors

as a five-year program. The calculation of these credit hours taken at

a constituent institution or accepted for transfer shall exclude hours

earned through the College Board's Advanced Placement or CLEP
examinations, through institutional advanced placement or course

validation, or through summer term or extension programs. The
Board shall report to the Joint Legislative Education Oversight

Committee by April 1, 1994, on its recommendations for

implementing this surcharge.

(c) The Board of Governors of The University of North Carolina

shall allocate two hundred fifty thousand dollars ($250,000) from

overhead receipts each year of the biennium for establishing faculty

awards for excellent teaching, with special emphasis on those

campuses that do not currently have such a recognition system.

(d) Any funds allocated by the Board of Governors from the

Reserve for University Operations in this act to the Distinguished

Professors Endowment Trust Fund shall be used only for the

establishment of endowed chairs that recognize excellence in

undergraduate teaching as the primary criterion for selection.

(e) None of the funds appropriated for increases in enrollment at

the constituent institutions of The University of North Carolina shall

be used to increase the overall time available for teaching faculty to

perform research or service activities. The Board of Governors shall
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prepare a report for the Joint Legislative Education Oversight
Committee on the impact of these enrollment increase funds on faculty

teaching workloads at each institution. This report shall be presented
to the Joint Legislative Education Oversight Committee by May 1

1994.

(f) The State Education Assistance Authority shall gather
sufficient data from the private institutions of higher education whose
students receive Legislative Tuition Grants to determine the number of
cumulative academic terms for which students receive the Legislative

Tuition Grants and to determine each private institution's requirements
for satisfactory academic progress towards a degree.

Requested by: Representatives James, Black, Rogers, Barnes,
Kuczmarski, Senators Ward, Perdue
UNC AGRICULTURAL PROGRAMS

Sec. 90. Of the funds appropriated to the Board of Governors
of The University of North Carolina in this act for Agricultural
Programs at North Carolina State University, the Board of Governors
shall use at least five hundred thousand dollars ($500,000) for the
1993-94 fiscal year and the sum of five hundred thousand dollars

($500,000) for the 1994-95 fiscal year to fund additional staff and
operating costs at the Tidewater Research Station, and these funds
shall not be expended at any other location.

Requested by: Representatives Black, Rogers, Barnes, Kuczmarski,
Senators Ward, Perdue
UNC LIBRARIES FUNDING

Sec. 91. Of the funds appropriated in this act to the Board of
Governors of The University of North Carolina for Institutional

Programs, the Board of Governors shall allocate at least eleven million

eighty-four thousand dollars ($11,084,000) for the 1993-94 fiscal year
and at least two million six hundred five thousand six hundred
seventy-seven dollars ($2,605,677) for Lines 2 and 4 of the Schedule
of Priorities, to enhance library networks and library operations.

Requested by: Representatives Black, Rogers, Barnes, Kuczmarski,
Senators Ward, Perdue
UNC PUBLIC TELEVISION

Sec. 92. Of the funds appropriated in this act to the Board of
Governors of The University of North Carolina for institutional

programs, the Board of Governors shall allocate forty-three thousand
four hundred seventy-two dollars ($43,472) for the 1993-94 fiscal year
and the sum of forty-three thousand four hundred seventy-two dollars

($43,472) for the 1994-95 fiscal year, for the University of North
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Carolina Center for Public Television for the Sesame Street Pre-

Educational Program.

Requested by: Representatives Black, Rogers, Barnes, Kuczmarski,

Senators Ward, Perdue

UNC FUNDING LEVELS
Sec. 93. Of the funds appropriated in this act to the Board of

Governors of The University of North Carolina for institutional

programs, the Board of Governors shall allocate at least one million

dollars ($1,000,000) for the 1993-94 fiscal year and at least one

million dollars ($1,000,000) for the 1994-95 fiscal year to Line 11 of

the Schedule of Priorities, to address the funding levels of various

institutions.

Requested by: Representatives Cummings, Black, Rogers, Barnes,

Kuczmarski, Senators Ward, Perdue

UNC HUNGER STUDY
Sec. 94. There is appropriated from overhead receipts of the

University of North Carolina at Chapel Hill for the University of

North Carolina at Chapel Hill, School of Public Health, the sum of

fifty thousand dollars ($50,000) for the 1993-94 fiscal year to conduct

a study of childhood hunger in North Carolina. The study shall:

(1) Examine the extent of hunger among children in the State

and its counties;

(2) Examine the availability and use of publicly funded feeding

programs; and

(3) Examine the association between hunger and child health.

The School of Public Health shall report its findings to the General

Assembly on or before March 1, 1994.

Requested by: Representatives DeVane, Black, Rogers, Barnes,

Kuczmarski, Senators Ward, Perdue

CHRISTMAS TREE PRODUCTION
Sec. 95. North Carolina State University, through the

Cooperative Extension Service, shall provide from funds appropriated

to North Carolina State University for the Cooperative Extension

Service in this act for the 1993-95 fiscal biennium a full-time

extension forestry specialist and related support services to assist

growers with problems related to the culturing and production of

Christmas trees. The position and support services provided by this

section shall provide a level of assistance to growers at least

comparable to the assistance available at the beginning of the 1992-93

fiscal year.
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Requested by: Representatives Jenkins, Beall, Ramsey, Nesbitt,

Black, Rogers, Barnes, Kuczmarski, Senators Ward, Perdue
AQUACULTURE FUNDS

Sec. 96. (a) Of the funds appropriated to the Board of

Governors of The University of North Carolina in the Reserve for

University Operations, the sum of one hundred thirty-six thousand
dollars ($136,000) shall be allocated for the 1993-94 fiscal year and
the sum of one hundred thirty-six thousand dollars ($136,000) shall

be allocated for the 1994-95 fiscal year to support the Mountain
Aquaculture Research Center at Western Carolina University.

(b) Of the funds appropriated to the Board of Governors of The
University of North Carolina for the Cooperative Extension Service,

the sum of sixty-four thousand dollars ($64,000) for each year of the

1993-95 fiscal biennium shall be used to support research and
extension programs to benefit the cold-water aquaculture industry of

the State by establishing a program to coordinate the production of

trout with the timing, processing capacities, and flesh quality

characteristics needed by trout processors in North Carolina, and to

assist growers in obtaining commitments from processors for the

purchase of the fish.

(c) The focus of the coordination efforts shall begin on trout

farms in Graham County and surrounding areas. With assistance

from the North Carolina Cooperative Extension Service, the project

will survey trout producers to establish a current inventory of trout on
the farms and to determine the production capacity of the farms.

Based upon the ability of the processors to market the fish, the project

will establish production schedules for trout producers which coincide

with the scheduled purchases by processors.

(d) The North Carolina Cooperative Extension Service will

establish demonstration projects at three facilities in Graham County
for the purpose of demonstrating appropriate waste management and
methods of reducing the costs of trout production. With trout

producers' cooperation, these projects will focus upon production of

additional plant and animal crops using waste materials from trout

production and techniques for improving feed conversion efficiency,

production forecasting, and farm record keeping.

(e) The North Carolina Cooperative Extension Service shall

cooperate with the Mountain Area Aquaculture Research Center and
Western Carolina University in carrying out this section.

Requested by: Representatives Baddour, Black, Rogers, Barnes,
Kuczmarski, Senators Ward, Perdue
DIABETES PROGRAM FUNDS
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Sec. 97. Of the funds appropriated to the Board of Governors

of The University of North Carolina in the Reserve for University

Institutional Programs in this act, the sum of two hundred twenty-five

thousand dollars ($225,000) for the 1993-94 fiscal year and the sum

of two hundred twenty-five thousand dollars ($225,000) for the 1994-

95 fiscal year shall be used to establish and operate an

interdisciplinary diabetes program at the School of Medicine at the

University of North Carolina at Chapel Hill.

Requested by: Representatives Fussell, Black, Rogers, Barnes,

Kuczmarski, Senators Ward, Perdue

NURSE ANESTHETIST TRAINING FUNDS
Sec. 98. Of the funds appropriated to the Board of Governors

of The University of North Carolina in this act, the sum of fifty

thousand dollars ($50,000) for the 1993-94 fiscal year and the sum of

fifty thousand dollars ($50,000) for the 1994-95 fiscal year shall be

used for the Area Health Education Center program to contract for

training of certified, registered nurse anesthetists.

Requested by: Representatives Smith, Black, Rogers, Barnes,

Kuczmarski, Senators Ward, Perdue

SEAFOOD LABORATORY FUNDS
Sec. 99. Of the funds appropriated to the Board of Governors

of The University of North Carolina in this act for Agricultural

Programs, the sum of one hundred twenty-five thousand dollars

($125,000) for the 1993-94 fiscal year and the sum of one hundred

twenty-five thousand dollars ($125,000) for the 1994-95 fiscal year

shall be allocated to North Carolina State University, College of

Agriculture and Life Science, for the Seafood Laboratory Program

located in Morehead City, to provide extension education and an

applied research program for the North Carolina seafood industry.

Requested by: Representatives Alphin, Black, Rogers, Barnes,

Kuczmarski, Senators Ward, Perdue

LEARNING LINK
Sec. 100. Of the funds appropriated to the Board of Governors

of The University of North Carolina for University Operations, the

sum of one hundred thousand dollars ($100,000) for the 1993-94

fiscal year and the sum of one hundred thousand dollars ($100,000)

for the 1994-95 fiscal year shall be allocated to the University of

North Carolina Center for Public Television to provide public schools

in the State access to LEARNING LINK, a computer-based interactive

communications system.
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Requested by: Representatives Black, Rogers, Barnes, Kuczmarski,

Senators Ward, Perdue

NORTH CAROLINA CENTRAL UNIVERSITY SCHOOL OF LAW
Sec. 101. In its allocations from the Reserve for University

Operations for its Schedule of Priorities, the Board of Governors of

The University of North Carolina shall allocate at least eight hundred

thousand dollars ($800,000) for the 1993-94 fiscal year and at least

eight hundred thousand dollars ($800,000) for the 1994-95 fiscal year

for enhancement of the School of Law at North Carolina Central

University, to address the accreditation concerns of the American Bar

Association, as addressed by the budget requests of the campus. The
total allocations shall include at least three hundred thousand dollars

($300,000) each fiscal year for operating enhancement of the School

of Law library and sufficient funds to link North Carolina Central

University fully with the Triangle Research Libraries Network and the

statewide network.

Requested by: Senators Ward, Perdue, Daniel, Plyler,

Representatives Black, Rogers, Barnes, Kuczmarski, Nesbitt, Diamont

UNC FACULTY SALARIES
Sec. 101.1. Of the funds appropriated to the Board of

Governors of The University of North Carolina for University

Institutional Programs, the sum of seven million one hundred

thousand dollars ($7,100,000) for the 1993-94 fiscal year and the sum
of seven million one hundred thousand dollars ($7,100,000) for the

1994-95 fiscal year shall be allocated by the Board of Governors for

the enhancement of teaching faculty salaries as the Board of

Governors considers appropriate. '

Requested by: Senators Daniel, Plyler, Ward, Perdue,

Representatives Black, Rogers, Barnes, Kuczmarski

UNC EDUCATIONAL CONSORTIA
Sec. 101.2. Of the funds appropriated to the Board of

Governors of The University of North Carolina in this act, the sum of

six hundred thousand dollars ($600,000) in each year of the 1993-95

fiscal biennium shall be allocated by the Board to establish four new
cooperative educational consortia at Appalachian State University, East

Carolina University, North Carolina Central University, and the

University of North Carolina at Charlotte.

These consortia shall link elementary and secondary education, higher

education, and leadership in the business sector to:

(1) Improve education practices and enhance economic

development;

756



Session Laws - 1993 CHAPTER 321

(2) Focus research capabilities on educational issues and

economic problems;

(3) Provide momentum for restructuring of public education to

meet the requirements of the modern era;

(4) Seek grants and other funds for model projects on promising

educational practices;

(5) Provide training, educational, and leadership development

opportunities; and

(6) Provide other initiatives leading to improvements in

education and economic development.

Requested by: Senators Ward, Perdue, Daniel, Plyler,

Representatives Black, Rogers, Barnes, Kuczmarski, Nesbitt, Diamont

RURAL/PRIMARY CARE INITIATIVES

Sec. 101.3. Of the funds appropriated to the Board of

Governors of The University of North Carolina, the sum of two

million one hundred thousand dollars ($2,100,000) for the 1993-94

fiscal year and the sum of two million one hundred thousand dollars

($2,100,000) for the 1994-95 fiscal year shall be used, according to

Area Health Education Center Program plans, to expand programs for

training primary care medical students, residents, and other health

professionals in community settings. These settings include private

practices, health departments, and community health services. These

funds may be used to develop new programs and to expand existing

programs to assure well-supervised outreach training sites.

Requested by: Senators Ward, Perdue, Plexico, Plyler, Daniel,

Representatives Black, Rogers, Barnes, Kuczmarski

CYTOTECHNOLOGY SCHOLARSHIPS
Sec. 101.4. Students in programs leading to employment in the

field of cytotechnology are eligible to apply for scholarship loans

under the Health, Science, and Mathematics Student Loan Program

administered by the State Education Assistance Authority.

Requested by: Senators Hoyle, Perdue, Ward, Representatives Black,

Rogers, Barnes, Kuczmarski

UNIVERSITY OF NORTH CAROLINA EDUCATION
STUDY/FUNDS

Sec. 101.5. (a) There is established the Legislative Study

Commission on the Status of Education at The University of North

Carolina. The Commission shall be composed of 12 members, six

Senators appointed by the President Pro Tempore of the Senate, and

six Representatives appointed by the Speaker of the House of

Representatives. All members shall be appointed within 30 days
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following adjournment of the 1993 Regular Session of the 1993
General Assembly.

(b) The President Pro Tempore of the Senate and the Speaker of

the House of Representatives shall each designate one appointee as

cochair. These cochairs shall jointly call the first meeting and shall

preside at alternate meetings.

(c) The Commission shall study the following areas:

(1) Undergraduate education at The University of North
Carolina, including:

a. Rewards and incentives for quality undergraduate

teaching;

b. Assessment and evaluation of faculty teaching, and the

role of this assessment in the rewards system, including

salary increases and the granting of tenure;

c. Academic support systems for undergraduates, including

underprepared students;

d. The consistent establishment of minimum standards for

college-level coursework and the success rates of students

in remedial or developmental programs;

e. Accessibility of higher education to qualified residents of

the State; and
f. Student contact with tenured faculty and the use of

teaching assistants;

(2) University funding issues, including:

a. Equity of funding among the constituent institutions,

considering the differences in institutional missions and
academic programs;

b. The effect of budget flexibility on the ability of each

campus to carry out its mission in an effective manner;
c. The impact of allowing campuses to retain a greater

'
' proportion of indirect costs reimbursement from research

grants (overhead receipts);

d. Total funding sources available for each constituent

institution and each affiliated entity, including

institutional trust funds, research grants, gifts, grants,

and donations, expenditures for the benefit of the campus
by private groups or foundations, and other sources of

revenue;

e. The projected impact of changing the State funding for a

full-time equivalent student from 12 semester hours to 15

semester hours for undergraduate students;

f. Changes in faculty teaching loads and student course

loads over the past 10 years; and
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g. Affordability of higher education, including existing

financial aid programs, alternative methods of providing

student financial aid, and various plans for saving for

college education; and

(3) University education quality issues, including:

a. The impact and effect of research on the teaching

mission of The University of North Carolina;

b. Quality and current levels of services of all the libraries

in The University of North Carolina;

c. Faculty salaries and other compensation relative to

' similar and peer public institutions in other states; and

d. The relative quality of all 16 campuses compared to peer

institutions and to changes in quality of each of the 16

campuses over time.

(d) Members of the Commission shall receive subsistence and

travel expenses at the rates set forth in G.S. 120-3.1.

(e) The Commission cochairs may contract for professional,

clerical, or consultant services as provided by G.S. 120-32.02, may

purchase or contract for the materials and services it needs, and may

contract with an individual who has an excellent national reputation in

the area of evaluating the quality of public higher education to

facilitate its work.

The Legislative Services Commission, through the Legislative

Administrative Officer, shall assign professional staff to assist in the

work of the Commission. The Supervisors of Clerks of the House of

Representatives and of the Senate, upon the direction of the Legislative

Services Commission, shall assign clerical staff to the Commission.

The expenses related to the clerical employees shall be borne by the

Commission.
(f) The Commission, with the approval of the Legislative

Services Commission, may meet in the Legislative Building or the

Legislative Office Building.

(g) The Commission shall make an interim report to the Joint

Legislative Education Oversight Committee no later than April 15,

1994, and shall make a final report to the Joint Legislative Education

Oversight Committee no later than February 15, 1995, at which time

the Commission shall terminate.

(h) Upon the request of the Commission, all State departments

and agencies, all local governments and their subdivisions, and all

institutions and departments under the jurisdiction of the Board of

Governors of The University of North Carolina shall furnish the

Commission with any information in their possession or available to

them.
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(i) Of the funds appropriated in this act to the General Assembly
for the 1993-94 fiscal year, the sum of one hundred thousand dollars

($100,000) shall be available to fund the work of the Legislative Study
Commission on the Status of Education at The University of North
Carolina.

PART 16. COMMUNITY COLLEGES

Requested by: Senator Ward, Representatives Black, Rogers
COURSE REPETITION POLICY

Sec. 102. (a) No full-time equivalent students (FTE) shall be
generated for occupational extension students after the first repetition

of an occupational extension class. Except as provided in subsection

(b) of this section, if students take an occupational extension class

more than twice, they shall pay the full amount of the per student cost

for the class and the community college shall earn no budget FTE for

these students.

(b) Community colleges may permit a student to repeat a course
more than once if that student demonstrates that the course repetition

is required by standards governing the certificate or licensing program
in which the student is enrolled. Colleges permitting this course
repetition shall earn budget FTE for the student and shall report on a

regular basis to the State Board on the students they have permitted

this course repetition and on the certification or licensure

requirements that necessitated it.

(c) The State Board of Community Colleges shall conduct a

review of all occupational extension courses, including their content,

length, definition, and common course title. It shall ensure that these

courses are classified appropriately as occupational extension and are

not actually community services courses.

Requested by: Senator Ward, Representatives Black, Rogers
AUDIT POLICIES

Sec. 103. (a) The State Board of Community Colleges shall

require that the program auditors shall use a minimum twenty-five

percent (25%) sample size in their audits of community colleges.

(b) The State Board of Community Colleges shall require colleges

to repay funds for all programs, not just full-time equivalent (FTE)
student-producing programs, that are not in compliance with rules

adopted by the State Board or by State or federal law.

(c) If a community college is in violation of a State or federal law

or of a State Board rule, the program auditors shall cite the college for

an audit exception and not a concern. The State Board shall clarify its

rules in order to improve colleges' compliance with this section.
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(d) The State Board shall assess a twenty-five percent (25%)
fiscal penalty in addition to the audit exception on all audits of both

dollars and student membership hours excepted.

(e) Community colleges with FTE audit exceptions shall not

benefit from the two-year averaging provision for the FTE audit

exception.

Requested by: Senator Ward, Representatives Black, Rogers

COMMUNITY COLLEGE IN-PLANT TRAINING
Sec. 104. (a) The State Board of Community Colleges shall

operate in-plant training programs in accordance with the rules

adopted by the State Board on April 8, 1993, except that the State

Board may increase the administrative overhead percentage from

fifteen percent (15%) to twenty-five percent (25%).

(b) The State Board of Community Colleges shall not approve

funding for any in-plant training programs authorized by G.S. 1I5D-

5(d) without first making a written finding that the public's interest in

the program predominates over the private interests of the company.
The State Board shall adopt rules for determining when private

interests predominate over the public's interest.

Requested by: Senator Ward, Representatives Black, Rogers

PRISON EDUCATION
Sec. 105. (a) Correction education programs shall report full-

time equivalent (FTE) student hours on the basis of contact hours

rather than student membership hours.

(b) The State Board of Community Colleges shall develop a plan

for the delivery of appropriate education in correctional facilities.

This plan shall address the length and type of course, taking into

consideration the mobility of the prison population. The State Board
shall report its plan to the General Assembly by May 1, 1994.

Requested by: Senator Ward, Representatives Black, Rogers

HUSKINS PROGRAM
Sec. 106. (a) The State Board of Community Colleges shall

ensure that all courses offered to high school students under Huskins
Bill programs are limited to college level courses that are not available

or could not be offered by the local high schools.

(b) The State Board of Community Colleges shall use funds from
its State Board Reserve to study all courses offered through each

community college's Huskins Bill programs. This study shall

compare the courses offered by the high schools in the area of

advance placement and vocational and technical programs. It shall

also indicate how each high school with Huskins Bill courses spends

761



CHAPTER 321 Session Laws - 1993

its State and federal vocational education funds, including which
courses were offered with these funds for the 1991-92 and 1992-93
fiscal years. The State Board shall assess the extent to which Huskins
Bill programs are duplicating or supplanting the course offerings of
high schools. In addition, the study shall review each Huskins Bill

course to ensure that it is college level work.

(c) The local education agencies (LEAs) and the State Board of
Education shall cooperate by providing the information necessary to

complete this study.

(d) The State Board of Community Colleges shall report the

findings of this study to the General Assembly by May 1, 1994.

Requested by: Senator Ward, Representatives Black, Rogers
COMMUNITY COLLEGE SHELTERED WORKSHOPS/ADAP
FUNDS TRANSFER

Sec. 107. In order to achieve administrative efficiencies, it is

the intent of the General Assembly to provide funds for sheltered

workshops through the Department of Human Resources' Adult
Developmental Activity Program (ADAP). Of the funds appropriated

to the Division of Mental Health, Developmental Disabilities, and
Substance Abuse Services, Department of Human Resources, in this

act, the sum of one million fifty-nine thousand two dollars

($1,059,002) for each year of the 1993-95 biennium shall be used for

providing funds to the sheltered workshops/ADAPs that received funds
or services from local community colleges during the 1992-93 Budget
FTE Year. The Department of Human Resources shall not use any of
these funds for administration. No State funds shall be used by
community colleges to provide training in sheltered workshops, except
for compensatory education and literacy programs.

Requested by: Senator Ward, Representatives Black, Rogers
REMEDIATION MEASURES

Sec. 108. (a) The State Board of Community Colleges shall

study the different tests used by colleges to place students in

developmental courses. This study shall determine appropriate tests

and proficiency levels to be used in selecting and placing students in

developmental courses.

(b) The State Board shall report its findings to the General
Assembly by May 1, 1994.

Requested by: Senator Ward, Representatives Black, Rogers ^^

COMMUNITY COLLEGE ACCOUNTABILITY MEASURES
Sec. 109. (a) The State Board of Community Colleges shall

establish standards for levels of institutional performance on those
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critical success factors that can be appropriately measured to indicate

how individual colleges are performing in meeting the goals of the

North Carolina Community College System. Each community college

shall report its performance on these measures to the State Board.

Colleges that fail to attain any of the the standards in any year shall

report to the State Board the reasons why performance fell below

standards and the steps being taken to meet the standards.

(b) The State Board of Community Colleges shall study models

for measuring institutional effectiveness, such as the Desktop Audit

used by Coastal Carolina Community College, and shall direct

community colleges to utilize similar models in providing

accountability information to the State Board for the General

Assembly. Colleges shall provide information on graduate placement

rates and employer, graduate, and early leavers satisfaction with

college programs to the State Board. In addition, the State Board

shall direct colleges to follow up on early leavers from their programs

to determine, to the extent possible, the reasons for their withdrawal

from college programs.

(c) The State Board of Community Colleges shall report on its

implementation of subsections (a) and (b) of this section to the

General Assembly by May 1, 1994.

Requested by: Senator Ward, Representatives Black, Rogers

MAINTENANCE OF PLANT
Sec. 110. Article 3 of Chapter 115D of the General Statutes is

amended by adding a new section to read:

" § / / 5D-3 1

.

2. Maintenance ofplant.

Notwithstanding any provisions of law to the contrary, any

community college that has an out-of-county student head count served

on the main campus of the college in excess of Fifty percent (50%) of

the total student head count as defined by the State Board of

Community Colleges, shall be provided funds for the purpose of

'operations of plant'. These funds shall not exceed eighty-five percent

(85%) of the funds allocated to these colleges during the 1990-9T

fiscal year for this purpose.
"

Requested by: Senator Ward, Representatives Black, Rogers

OPERATING APPROPRIATIONS/NOT USED FOR RECREATION
EXTENSION

Sec. 111. Chapter 115D-5 is amended by adding a new

subsection to read:
"
(g) Funds appropriated to the Department of Community Colleges

as operating expenses for allocation to the institutions comprising the

North Carolina Community College System shall not be used to
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support recreation extension courses. The Financing of these courses

by any institution shall be on a self-supporting basis, and membership
hours produced from these activities shall not be counted when
computing full-time equivalent students (FTE) for use in budget-

funding formulas at the State level.
"

Requested by: Senator Ward, Representatives Black, Rogers

FULL-TIME EQUIVALENT TEACHING
POSITIONS/COMMUNITY COLLEGES

Sec. 112. For the purpose of determining the community
college system-wide number of full-time equivalent (FTE) student

enrollment each year, the total curriculum full-time equivalent student

enrollment shall be divided by the appropriate number for each year of

the 1993-95 fiscal biennium pursuant to funds appropriated in this act

for this purpose. The occupational extension full-time equivalent

student enrollment shall be divided by 23 for the 1993-95 fiscal

biennium.

Requested by: Senator Ward, Representatives Black, Rogers

BOOKS AND EQUIPMENT APPROPRIATIONS/REVERT AFTER
ONE YEAR

Sec. 113. Appropriations to the Department of Community
Colleges for equipment and library books are made for each year of

the fiscal biennium. All unencumbered appropriations shall revert to

the General Fund 12 months after the close of each fiscal year for

which they were appropriated. Encumbered balances outstanding at

the end of each period shall be handled in accordance with existing

State budget policies. The Department shall be able to identify to the

Office of State Budget and Management which appropriations will

revert at the end of the 12 months after the close of each fiscal year.

Requested by: Senators Ward, Conder, Representatives Black, Rogers

"TECH PREP" IMPLEMENTATION
Sec. 114. Of the funds available to State-aid to local school

administrative units for vocational education, fifty thousand dollars

($50,000) for the 1993-94 fiscal year and fifty thousand dollars

($50,000) for the 1994-95 fiscal year, shall be allocated to the North

Carolina Tech Prep Leadership Development Center at Richmond
Community College for assistance to local education agencies and

community colleges in planning and implementing "Tech Prep" across

the State. The Department of Community Colleges shall allocate fifty

thousand dollars ($50,000) each fiscal year from funds available to it

for the 1993-94 fiscal year and for the 1994-95 fiscal year for the
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North Carolina "Tech Prep" Leadership Development Center at

Richmond Community College.

Requested by: Representatives Nesbitt, Black, Rogers, Senator Ward
COMMUNITY COLLEGE FACULTY SALARIES

Sec. 115. (a) The General Assembly appropriated thirty-two

thousand seven hundred ninety-six dollars ($32,796) as the unit value

for community college curriculum faculty during the 1992-93 fiscal

year. The Southern Regional Education Board states' average salary

for full-time community college faculty was thirty-two thousand fifteen

dollars ($32,015) in the 1991-92 fiscal year. While the average

community college curriculum faculty salary for the Community
College System was thirty-three thousand thirty-five dollars ($33,035)
for the 1992-93 fiscal year, there were 34 colleges in the System that

paid less than the unit value. Beginning with the 1993-94 fiscal year,

each community college shall pay its full-time curriculum faculty an
average salary that is the amount appropriated by the General
Assembly for the curriculum unit value in the System's funding
formula. For the 1993-94 fiscal year, the amount appropriated for the

curriculum unit value is thirty-four thousand two hundred sixty-two

dollars ($34,262).

(b) The State Board of Community Colleges may grant a

community college an exemption from the requirement of subsection

(a) of this section if it finds sound educational reasons for such an
exemption. The State Board shall report each year by May 1 to the

Joint Legislative Commission on Governmental Operations on any
exemptions granted under this section, including the reasons for the

exemptions.

Requested by: Representatives Black, Rogers, Bowman, Senator

Ward
HOSIERY TECHNOLOGY CENTER FUNDS

Sec. 116. Of the funds appropriated to the Department of

Community Colleges in this act for specialized technology centers, fifty

thousand dollars ($50,000) for the 1993-94 fiscal year and fifty

thousand dollars ($50,000) for the 1994-95 fiscal year shall be used to

establish a Hosiery Technology program at the Center for Applied
Textile Technology to provide technological services to hosiery

manufacturers operating in North Carolina.

Requested by: Representatives Nesbitt, Diamont, Black, Rogers,
Miller of Durham, Senators Ward, Perdue
GPAC/COMMUNITY COLLEGES
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Sec. 117. COMMUNITY COLLEGE COST OF EDUCATION
POLICY.

(a) The General Assembly finds that the tuition policy of the

North Carolina Community College System needs to be reexamined in

order to reflect better the constitutional mandate to provide higher
education free of expense "as far as practicable" by reevaluating the

relationship of tuition to the cost of education and by determining what
costs must be made up of tuition charged in order to ensure that all

eligible North Carolinians are indeed guaranteed a public higher
education in the North Carolina Community College System at the

lowest possible cost while maintaining a public community college

system that is worthy of the support of all North Carolinians.

(b) The General Assembly finds that tuition and required fees

charged for community colleges should be a limited amount of
resident students' per capita student funding.

(c) The State Board of Community Colleges shall develop a

tuition/fee policy consistent with law that limits tuition and required
fees to a specific percentage of less than one-fifth of the per capita

student funding for resident students attending community colleges.

(d) The State Board of Community Colleges shall present its plan

for implementing the tuition adjustments pursuant to this section to the

General Assembly by April 1, 1994.

(e) G.S. 115D-5(a) reads as rewritten:

"(a) The State Board of Community Colleges may adopt and
execute such policies, regulations and standards concerning the

establishment, administration, and operation of institutions as the State

Board may deem necessary to insure the quality of educational

programs, to promote the systematic meeting of educational needs of
the State, and to provide for the equitable distribution of State and
federal funds to the several institutions.

The State Board of Community Colleges shall establish standards

and scales for salaries and allotments paid from funds administered by
the State Board, and all employees of the institutions shall be exempt
from the provisions of the State Personnel Act. The State Board shall

have authority with respect to individual institutions: to approve sites,

buildings, building plans, budgets; to approve the selection of the

chief administrative officer; to establish and administer standards for

professional personnel, curricula, admissions, and graduation; to

regulate the awarding of degrees, diplomas, and certificates; to

establish and regulate student tuition and fees and financial accounting
procedures, within policies for tuition and fees established by the

General Assembly; and to establish and regulate financial accounting

procedures.
"

(f) This section becomes effective July 1, 1993.
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Sec. 118. COMMUNITY COLLEGE SYSTEM FUNDING
GOAL.

(a) It is the goal of the General Assembly to increase the per

student funding for the North Carolina Community College System, as

soon as fiscal conditions permit, to a level more comparable to

national averages for similar institutions.

(b) This section becomes effective July 1, 1993.

Sec. 119. COMMUNITY COLLEGE STUDY.
(a) In addition to its other duties, the State Board of Community

Colleges shall undertake a comprehensive review of the mission of the

North Carolina Community College System in order to ensure that it

is well-prepared to meet changing educational and economic needs as

the State moves into the Twenty-first Century. The Monitoring

Committee of the Commission on the Future of the North Carolina

Community College System shall serve as an independent body to

monitor and review the issues. The State Board and the Monitoring

Committee, as part of the review under this act, shall:

(1) Thoroughly examine the mission and structure of the

community college system based upon a regional review of

program needs in order to facilitate the most efficient use of

system resources. This examination shall include:

a. Defining enlarged service areas for community colleges

based upon the needs of the respective service areas,

b. Evaluating the need to consolidate, eliminate, or modify

the status of existing community colleges and
multicampus and off-campus centers,

c. Assessing the distribution of physical facilities,

programs, and resources in regions for the purpose of

eliminating competition among the community colleges

for students in overlapping service areas,

d. Identifying any unproductive, low-quality, unnecessary,

or duplicative programs, and

e. Considering the impact of distance learning technologies

on future programming.

(2) Assess the manner in which the community college system

can most effectively meet the current and future needs of

business and industry and the adult population of North
Carolina.

(3) Develop a regional program structure to facilitate effective

program planning, efficient use of resources, the

implementation of statewide curriculum standards, and
consolidated high-quality programs. The regional structure

shall be the unit used for the purposes of comprehensive
planning and budgeting in the community college system.
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The criteria used to determine the manner in which the

community college system shall be restructured into newly

defined regions may include, in addition to other appropriate

criteria, the following:

a. location of the nearest college, campus, or off-campus

center;

b. New or anticipated population to be served;

c. Existing and proposed transportation corridors and

facilities;

d. Programs proposed compared to the location of the

nearest similar program;

e. Feasibility of delivering programs using technology;

f. Use and availability of facilities of local school systems;

g. Potential impact on enrollment of nearby institutions; and

h. Geographical redistribution of college transfer programs.

(4) Establish guidelines for multicampus colleges and off-

campus centers that recognize the availability of technology

and transportation, that locate any new facilities to minimize

the impact on existing colleges, campuses, and centers, and

that apply regional program-sharing principles. There shall

be no new colleges, multicampus colleges, or off-campus

centers established within the North Carolina Community
College System until the State Board adopts these guidelines,

at which time the moratorium shall be lifted.

(5) Develop a program-based funding system, including a full-

time equivalency component and specific goal performance

components, in order to encourage the community colleges

to meet particular State needs or goals. The State Board of

Community Colleges may propose an initial set of goals.

(6) Establish standards for the periodic review of community
college programs including standards for the termination of

programs.

(7) Develop an articulation policy that assures students taught at

any institution under the jurisdiction of the State Board of

Education, the State Board of Community Colleges, or the

Board of Governors of The University of North Carolina

may transfer credit to other institutions within these systems

in order to eliminate the necessity of repetition of instruction

in the same areas so that costs to the student and to the State

are minimized.

(8) Design, within the community college system. Programs for

Excellence, which shall be world-class model programs in

each curriculum program area, to be implemented

throughout the community college system at each of the
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institutions authorized to offer each program. These

Programs shall include model curricula, establish

curriculum standards, and update curricula in response to

changes in technologies and market conditions.

(9) Study any additional issue the State Board of Community
Colleges or the Monitoring Committee considers appropriate.

(b) The State Board of Community Colleges shall make interim

reports to the Joint Legislative Education Oversight Committee no later

than April 15, 1994, and no later than January 15, 1995. Thereafter,

the State Board shall make annual reports to the Joint Legislative

Education Oversight Committee by January 15 of each year until the

Monitoring Committee terminates, at which time the State Board shall

make a final report.

(c) This section shall remain in effect until terminated by the

General Assembly.

Sec. 120. COMMUNITY COLLEGE SCHOLARSHIPS.
(a) The Department of Community Colleges shall develop a plan

to establish a Community College System Challenge Grant Scholarship

Fund. The plan shall be presented to the 1994 Regular Session of the

1993 General Assembly. The plan shall address initial funding

(method and amounts) as well as matching contributions from non-

State contributions.

(b) It is the goal of the General Assembly that the Challenge

Grant Scholarship Fund be developed for the benefit of students with

demonstrated financial need in the North Carolina Community College

System.

(c) The State Board of Community Colleges shall administer the

Challenge Grant Scholarship Fund as a means for augmenting rapidly

the principal in the Fund so that the State Board will gain greater

resources from which to award aid to a larger number of needy

students.

(d) This section is effective upon ratification.

Requested by: Representatives Black, Rogers, Brawley, Senator Ward
PRORATION OF FTE REIMBURSEMENTS/MINIMUM CLASS
SIZE STUDY

Sec. 124. (a) The State Board of Community Colleges shall

develop a plan for the proration of FTE reimbursements between two

community colleges when (i) both are operating a joint program or (ii)

one is operating a program on the other's campus.

(b) This proration plan shall be based on the respective costs of

each of the community colleges associated with the following:

(1) Recruitment of students;

(2) Provision of classroom space;
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(3) Development of course materials;

(4) Administrative and support costs; and

(5) Instructional costs.

(c) The State Board of Community Colleges shall study the issue

of establishing minimum class sizes for community college classes.

(d) The State Board of Community Colleges shall report on the

proration plan developed pursuant to subsections (a) and (b) of this

section and on the results of its minimum class size study pursuant to

subsection (c) of this section to the 1993 General Assembly, Regular

Session 1994, by May 1, 1994.

Requested by: Senator Ward, Representatives Black, Rogers

ASSISTANCE TO HOSPITAL NURSING/FUND DISTRIBUTION
Sec. 124.1. Funds appropriated in this act to the Department of

Community Colleges to provide financial assistance to hospital

programs of nursing education leading to diplomas in nursing that are

fully accredited by the North Carolina Board of Nursing and operated

under the authority of a public or nonprofit hospital licensed by the

North Carolina Medical Care Commission shall be distributed, upon
application for financial assistance, for each full-time student duly

enrolled in the program as of December 1, 1992, and on condition

that accreditation is maintained. The amount per student shall not

exceed eight hundred fifty dollars ($850.00). The State Board of

Community Colleges shall adopt rules to ensure that this financial

assistance is used directly for faculty and instructional needs of

diploma nursing programs.

Requested by: Senators Plyler, Daniel, Ward, Representatives Black,

Rogers

STUDENT CENSUS DATE
Sec. 124.2. (a) The census date for reporting student

membership hours for curriculum and occupational extension classes

shall be at the thirty percent (30%) point of the class.

(b) Subsection (a) of this section does not apply to courses

offered on a contact-hour basis.

PART 17. PUBLIC SCHOOLS

Requested by: Senators Perdue, Ward, Representatives Black,

Rogers, Barnes, Kuczmarski
FRESHMAN PERFORMANCE REPORTS MADE AVAILABLE TO
PARENTS OF HIGH SCHOOL STUDENTS

Sec. 125. G.S. 115C- 12(1 8)c. reads as rewritten: '
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"c. The State Board of Education shall comply with the

provisions of G.S. 116-1 l(lOa) to plan and implement an exchange of

information between the public schools and the institutions of higher

education in the State. The State Board of Education shall require

local boards of education to provide to the parents of children at a

school all information except for confidential information received

about that school from institutions of higher education pursuant to

G.S. 116-ll(10a) and to make that information available to the

general public.
"

Requested by: Senators Ward, Perdue, Representatives Black,

Rogers, Kuczmarski

CAREER DEVELOPMENT FUNDS 1994-95 REDUCTION
Sec. 126. The State Board of Education shall require the local

school administrative units receiving career development funds to

modify their differentiated pay plans for the 1994-95 fiscal year so that

the cost of the differentiated pay plan equals (i) five percent (5%) of

teacher and administrator salaries and of the employer's contributions

for social security and retirement, for the prior fiscal year, and (ii) the

amount of local funds available for differentiated pay.

It is the intent of the General Assembly that this reduction in

appropriations not result in employees receiving less on a monthly

basis in salary and State-funded bonuses during the 1994-95 fiscal

year than they received on a monthly basis during the 1993-94 fiscal

year so long as the employees qualify for bonuses under the local

differentiated pay plan.

Requested by: Senators Ward, Perdue, Representatives Black,

Rogers, Barnes, Kuczmarski, Nesbitt, Diamont
TEACHER SALARY SCHEDULES

Sec. 127. (a) The Director of the Budget may transfer from

the Reserve for Salary Increases for the 1993-94 fiscal year funds

necessary to implement the teacher salary schedule set out in

subsection (b) of this section, including funds for the employer's

retirement and social security contributions and funds for annual

longevity payments at one percent (1%) of base salary for 10 to 14

years of State service, one and one-half percent (1.5%) of base salary

for 15 to 19 years of State service, two percent (2%) of base salary for

20 to 24 years of State service, and two and one-half percent (2.5%)
of base salary for 25 years of State service, commencing July 1, 1993,

for all teachers whose salaries are supported from the State's General
Fund. These funds shall be allocated to individuals according to rules

adopted by the State Board of Education and the Superintendent of
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Public Instruction. The longevity payment shall be paid in a lump
sum once a year.

(b)(1) Beginning July 1, 1993, the following monthly salary

schedule shall apply to certified personnel of the public

schools who are classified as "A" teachers. The schedule
contains 30 steps with each step corresponding to one year
of teaching experience.

Years of 1993-94

Experience Salary

00 $2,002
01 2,042
02 2,083
03 2,125
04 2,168
05 2,211

06 2,255
07 2,300
08 - 2,346
09 2,393
10 2,441

11 2,490
12 2,540
13 2,591

14 2,643
15 2,696
16 2,750
17 2,805
18 2,861
19 2,918
20 2,976
21 3,036
22 3,097
23 3,159
24 3,222
25 3,286
26 3,352
27 3,419
28 3,487
29 + 3,557

(2) Beginning July 1, 1993, the following monthly salary

schedule shall apply to certified personnel of the public

schools who are classified as "G" teachers. The schedule

contains 30 steps with each step corresponding to one year
of teaching experience.
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Years of 1993-94

Experience Salary

00 $2,127

01 2,170

02 2,213

03 2,257

04 2,302

05 2,348

06 2,395

07 2,443

08 2,492

09 2,542

10 2,593

11 2,645

12 2,698

13 2,752

14 2,807

15 2,863

16 2,920

17 2,978

18 3,038

19 3,099

20 3,161

21 3,224

22 3,288

23 3,354

24 3,421

25 3,489

26 3,559

27 3,630

28 3,703

29+ 3,777

(3) Beginning July 1, 1993, certified public school teachers with

certification based on academic preparation at the six-year

degree level shall receive a salary supplement of one
hundred twenty-six dollars ($126.00) per month in addition

to the compensation provided for certified personnel of the

public schools who are classified as "G" teachers. This is

in lieu of the separate salary schedule adopted by the

General Assembly for these employees in Section 72 of

Chapter 900 of the 1991 Session Laws.
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(4) Beginning July 1, 1993, certified public school teachers with

certification based on academic preparation at the doctoral

degree level shall receive a salary supplement of two
hundred fifty-three dollars ($253.00) per month in addition

to the compensation provided for certified personnel of the

public schools who are classified as "G" teachers. This is

in lieu of the separate salary schedule adopted by the

General Assembly for these employees in Section 72 of

Chapter 900 of the 1991 Session Laws.
(c) The salary schedules set out in this section shall apply to all

public school teachers within the State and no teacher in any local

school administrative unit shall be entitled to a State salary or a State

salary and bonus, except as provided in a local differentiated pay plan,

in excess of the amount set out in this section.

(d) The first step of the salary schedule for school psychologists

shall be equivalent to Step 5, corresponding to five years of

experience, on the salary schedule established in this section for

certified personnel of the public schools who are classified as "G"
teachers. Certified psychologists shall be placed on the salary

schedule at an appropriate step based on their years of experience.

Certified psychologists shall receive longevity payments based on years

of State service in the same manner as teachers.

Requested by: Senator Ward, Representatives Black, Rogers, Barnes,
Kuczmarski
OFFICE OF TEACHER RECRUITMENT STATUTES REPEALED

Sec. 128. Part 1 of Article 24C of Chapter 1 15C of the General
Statutes is repealed.

Requested by: Senator Ward, Representatives Black, Rogers,
Kuczmarski
ALLOCATION OF FUNDS FOR MERGED CAREER LADDER
PILOT PROJECTS

Sec. 129. (a) Any differentiated pay plan for a local school

administrative unit in a school unit that resulted from a merger of a
school unit that was a career development pilot project and a school
unit that was not a career development pilot project shall receive (i)

the amount of funds that was previously allocated to the particular pilot

project by the State Board of Education and (ii) the amount of funds
the unit is entitled to receive to administer the School Accountability

Act of 1989 pursuant to this act for the portion of the merged unit that

did not participate in the pilot project.

(b) The differentiated pay plan for a local school administrative

unit that resulted from a merger subsequent to June 30, 1993, of a
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school unit that was a career development pilot project and a school

unit that was not a career development pilot project may be modified

by the local school board, upon the recommendation of the State

Superintendent of Public Instruction and with the approval of the State

Board of Education.

Requested by: Senators Ward, Perdue, Representatives Black,

Rogers, Barnes, Kuczmarski

REORGANIZATION OF THE DEPARTMENT OF PUBLIC
INSTRUCTION

Sec. 130. Notwithstanding G.S. 143-23 or any other provision

of law, the Superintendent of Public Instruction shall reorganize the

Department of Public Instruction to implement a seven hundred sixty-

three thousand three hundred sixty-six dollar ($763,366) base budget

reduction for the 1993-94 fiscal year and a one million seven hundred

eighty-one thousand seven hundred sixteen dollar ($1,781,716) base

budget reduction for the 1994-95 fiscal year. As a result of the

reorganization, 57 positions funded from the General Fund shall be

abolished during the 1993-95 fiscal biennium.

The Department shall report to the Joint Legislative Education

Oversight Committee on the positions funded from the General Fund

and from other sources that are eliminated during each year of the

1993-95 fiscal biennium.

Requested by: Representatives H. Hunter, Rogers, Barnes, Senators

Ward, Perdue

CONTINUE MODEL TEACHER EDUCATION CONSORTIUM
Sec. 131. Section 72(a) of Chapter 752 of the 1989 Session

Laws, as rewritten by Section 56(c) of Chapter 900 of the 1991

Session Laws, reads as rewritten:

"(a) There is established a model teacher education consortium for

the following local school administrative units: Bertie, Gates County,

Granville County, Halifax County, Hertford County, Northampton

County, Vance County, Warren County, Roanoke Rapids City, and

Weldon City, with the collaboration of East Carolina University,

Elizabeth City State University, Barton College, North Carolina

Wesleyan College, Halifax Community College, and Vance-Granville

Community College."

Requested by: Representatives Nesbitt, Diamont, Black, Rogers,

Barnes, Kuczmarski, Senators Ward, Perdue

SCHOOL-BASED ADMINISTRATOR SALARIES
Sec. 132. (a) Funds appropriated to the Reserve for Salary

Increases shall be used to begin implementation of a new salary
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schedule for school-based administrators as provided in this act.

These funds shall be used for State-paid employees only.

(b) The salary schedule for school-based administrators shall

apply only to principals and assistant principals. The salary schedule

for the 1993-94 fiscal year is as follows: ,
; -

11 2 3 4 5 6 7

Asst.

Step Prin. Prin.I Prin.II Prin.III Prin.IV Prin.V Prin.VI Piin.VlI

4 $2,371

5 2,418 -

6 2,466 -

7 2,515

8 2,565 $2,565
9 2,616 2,616 ~ ~
10 2,668 2,668 $2,721
11 2,721 2,721 2,775
12 2,775 2,775 2,831 $2,888
13 2,831 2,831 2,888 2,946 $3,005
14 2,888 2,888 2,946 3,005 3,065 $3,126
15 2,946 2,946 3,005 3,065 3,126 3,189
16 3,005 3,005 3,065 3,126 3,189 3,253 $3,318
17 3,065 3,065 3,126 3,189 3,253 3,318 3,384 $3,452
18 3,126 3,126 3,189 3,253 3,318 3,384 3,452 3,521
19 3,189 3,189 3,253 3,318 3,384 3,452 3,521 3,591
20 3,253 3,253 3,318 3,384 3,452 3,521 3,591 3,663
21 3,318 3,318 3,384 3,452 3,521 3,591 3,663 3,736
22 3,384 3,384 3,452 3,521 3,591 3,663 3,736 3,811
23 3,452 3,452 3,521 3,591 3,663 3,736 3,811 3,887
24 3,521 3,521 3,591 3,663 3,736 3,811 3,887 3,965
25 3,591 3,591 3,663 3,736 3,811 3,887 3,965 4,044
26 3,663 3,663 3,736 3,811 3,887 3,965 4,044 4,125
27 3,736 3,736 3,811 3,887 3,965 4,044 4,125 4,208
28 3,811 3,811 3,887 3,965 4,044 4,125 4,208 4,292
29 3,887 3,887 3,965 4,044 4,125 4,208 4,292 4,378
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30 3,965 3,965 4,044 4,125 4,208 4,292 4,378 4,466

31 4,044 4,044 4,125 4,208 4,292 4,378 4,466 4,555

32 -- 4,125 4,208 4,292 4,378 4,466 4,555 4,646

33 - - 4,292 4,378 4,466 4,555 4,646 4,739

34 - -- 4,378 4,466 4,555 4,646 4,739 4,834

35 - - - 4,555 4,646 4,739 4,834 4,931

36 4,646 4,739 4,834 4,931 5,030

37 - 4,834 4,931 5,030 5,131

38 - 5,030 5,131 5,234

39 - - -- 5,234 5,339

40 - - - 5,339 5,446

41 __ — — — — — — 5,555.

Provided, however, this salary schedule sets the entry level salary of

an assistant principal three percent (3%) higher than the salary of a

teacher with a "G" certificate with four years of experience, and it

contains an approximate two percent (2%) increase between each step.

If the salary schedule for teachers with "G" certificates is modified for

subsequent fiscal years, the State Board of Education shall modify this

salary schedule accordingly.

(c) The appropriate classification for placement of principals and

assistant principals on the salary schedule shall be determined in

accordance with the following schedule:

Number of Teachers

Grade Classification Supervised

1 Assistant Principal

Principal I Less than 1 1 Teachers

2 Principal II 11-21 Teachers

3 Principal III 22-32 Teachers

4 Principal IV 33-43 Teachers

5 Principal V 44-54 Teachers

6 Principal VI 55-65 Teachers

7 Principal VII More than 65 Teachers.

The number of teachers supervised includes teachers and assistant

principals paid from State funds only; it does not include teachers or

assistant principals paid from non-State funds or the principal or

teacher assistants.

(d) An assistant principal shall be placed on the step on the

salary schedule that reflects total years of experience as a certificated

employee of the public schools.

A principal shall be placed on the step on the salary schedule that

reflects total number of years of experience as a certificated employee

of the public schools and an additional step for every three years of

experience as a principal.
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(e) Notwithstanding any other provision of this section, the

certified base salary of a principal or assistant principal shall not

increase less than one percent (1%) or more than three percent (3%)
as a result of placement on the salary schedule in accordance with this

section. If placement on a grade and step of the salary schedule in

accordance with this section would result in a principal or assistant

principal receiving a salary increase of from one percent (1 %) to three

percent (3%), the principal or assistant principal shall be placed on a

grade and step of the salary schedule in accordance with this section.

If placement on a grade and step of the salary schedule in accordance

with this section would result in a principal or assistant principal

receiving a salary increase of less than one percent (1%), the principal

or assistant principal shall be placed on the lowest grade and step with

a salary that is at least a one percent (1%) salary increase for the

principal or assistant principal. If placement on a grade and step of

the salary schedule in accordance with this section would result in a

principal or assistant principal receiving a salary increase of more than

three percent (3%), the principal or assistant principal shall be placed

on the lowest grade and step with a salary that is at least a three

percent (3%) salary increase for the principal or assistant principal.

(f) Principals and assistant principals with certification based on

academic preparation at the six-year degree level shall be paid an

additional one hundred twenty-six dollars ($126.00) per month.

Principals and assistant principals with certification based on academic

preparation at the doctoral degree level shall be paid an additional two

hundred fifty-three dollars ($253.00) per month.

(g) (1) There shall be no State requirement that

superintendents in each local school unit shall receive

in State-paid salary at least one percent (1%) more than

the highest paid principal receives in State salary in that

;
school unit: Provided, however, the additional State-

paid salary a superintendent who was employed by a

local school administrative unit for the 1992-93 fiscal

year received because of that requirement shall not be

reduced because of this subsection for subsequent fiscal

years that the superintendent is employed by that local

school administrative unit so long as the superintendent

is entitled to at least that amount of additional State-paid

salary under the rules in effect for the 1992-93 fiscal

year.

(2) Section 19.1(g) of Chapter 1137 of the 1979 Session

Laws, as rewritten by Section 97 of Chapter 1086 of the

1987 Session Laws, is repealed.
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(h) Longevity pay for principals and assistant principals shall be

as provided for State employees.

(i) (1) If a principal is reassigned to a higher job classification

because the principal is transferred to a school within a

local school administrative unit with a larger number of

State-allotted teachers, the principal shall be placed on

the salary schedule as if the principal had served the

principal's entire career as a principal at the higher job

classification.

(2) If a principal is reassigned to a lower job classification

because the principal is transferred to a school within a

local school administrative unit with a smaller number
of State-allotted teachers, the principal shall be placed

on the salary schedule as if the principal had served the

principal's entire career as a principal at the lower job

classification.

This subdivision applies to all transfers on or after

the ratification date of this act, except transfers in

school systems that have been created, or will be

created, by merging two or more school systems.

Transfers in these merged systems are exempt from the

provisions of this subdivision for one calendar year

following the date of the merger,

(j) The State Board of Education shall adopt rules for placing

principals and assistant principals who have experience in other states

on the salary schedule.

Principals and assistant principals who are initially employed in a

public school in North Carolina shall be placed on the "G" teacher

salary schedule in accordance with their total experience in education

and then given a percentage increase for assignment to the specific

school-based administrator classification. The percentage increase

shall be computed as follows:

"G" teacher salary -f- 4% for assignment to Assistant Principal

4% for assignment to Principal I

6% for assignment to Principal II

8% for assignment to Principal III

10% for assignment to Principal IV
12% for assignment to Principal V
14% for assignment to Principal VI
16% for assignment to Principal VII.

(k) The Joint Legislative Education Oversight Committee may
consider the current salary schedules for school administrators other

than principals and assistant principals and may recommend any
needed changes to those salary schedules.
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Requested by: Senators Ward, Perdue, Representatives Nesbitt, Black,

Rogers, Barnes, Kuczmarski
SALARIES FOR NONCERTIFIED PUBLIC SCHOOL
EMPLOYEES

Sec. 133. (a) G.S. 115C-12(16) reads as rewritten:

"(16) Power with Regard to Salary Schedules. -
a. Support personnel refers to all public school

employees who are not required by statute or

regulation to be certified in order to be employed.
V The State Board of Education is authorized and

empowered to adopt all necessary rules for full

implementation of all schedules to the extent that State

funds are made available for support personnel.

b. Salary schedules for the following public school

support personnel shall be adopted by the State Board
of Education: school finance officer, office support

personnel, property and cost clerks, teacher assistants,

maintenance supervisors, custodial personnel, and

transportation personnel. The Board shall classify

these support positions in terms of uniform pay grades

included in the salary schedule of the State Personnel

Commission.
Prior to the 1995-96 school year, local boards of

education shall place State-allotted office support

personnel, teacher assistants, and custodial personnel

on the salary schedule adopted by the State Board of

Education so that the average salary paid is the State-

allotted amount for the category. In placing

employees on the salary schedule, the local board shall

consider the education, training, and experience of

'
, each employee. It is the intent of the General

Assembly that a local school administrative unit not

fail to employ an employee who was employed for the

prior school year in order to implement the provisions

of this sub-subdivision. The Department of Public

Instruction shall provide technical assistance to local

school administrative units regarding the

implementation of this sub-subdivision.

The average salary paid to employees in each

category from State-allotted funds for the 1993-94

school year shall be at least two percent (2%) higher

than the average salary paid to employees in that

category from State-allotted funds for the 1992-93

school year.
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The State Board of Education shall report to the

General Assembly, prior to March 31, 1994, and

March 31, 1995, on the implementation of this sub-

subdivision.

c. Salary schedules for other support personnel,

including but not limited to maintenance and school

food service personnel, shall be adopted by the State

Board of Education. The Board shall classify these

support positions in terms of uniform pay grades

included in the salary schedule of the State Personnel

Commission. These schedules shall apply if the local

board of education does not adopt a salary schedule of

its own for personnel paid from other than State

appropriations."

(b) G.S. 115C-238.6(a) reads as rewritten:

"(a) Prior to June 30 each year, the State Superintendent shall

review local school improvement plans submitted by the local school

administrative units in accordance with policies and performance

indicators adopted by the State Board of Education. If the State

Superintendent approves the plan for a local school administrative

unit, that unit shall participate in the Program for the next fiscal year.

If a local plan contains a request for a waiver of State laws,

regulations, or policies, in accordance with G.S. 1 15C-238.3(bl) or

(b2), the State Superintendent shall determine whether and to what

extent the identified laws, regulations, or policies should be waived.

The State Superintendent shall present that plan and his determination

to the State Board of Education. If the State Board of Education deems

it necessary to do so to enable a local unit to reach its local

accountability goals, the State Board, only upon the recommendation

of the State Superintendent, may grant waivers of:

(1) State laws pertaining to class size, teacher certification,

assignment of teacher assistants, the use of State-adopted

textbooks, and the purposes for which State funds for the

public schools, except for funds for school health

coordinators, may be used: Provided, however, the State

Board of Education shall not permit the use of funds for

teachers for expanded programs under the Basic Education

Program for any other purpose;

(2) All State regulations and policies, except those pertaining to

State salary schedules and employee benefits for school

employees, the instructional program that must be offered

under the Basic Education Program, the system of

employment for public school teachers and administrators set

out in G.S. 115C-325, health and safety codes, compulsory
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school attendance, the minimum lengths of the school day
and year, and the Uniform Education Reporting System.

The provisions of G.S. 115C-12(16)b. regarding the placement of

State-allotted office support personnel, teacher assistants, and custodial

personnel on the salary schedule adopted by the State Board shall not

be waived.

Except for waivers requested by the local board in accordance with

G.S. 115C-238.3(b2) for central office staff, waivers shall be granted

only for the specific schools for which they are requested in building-

level plans and shall be used only under the specific circumstances for

which they are requested."

Requested by: Senators Ward, Perdue, Representatives Diamont,
Nesbitt, Black, Rogers, Barnes, Kuczmarski
EXCEPTIONAL CHILDREN FUNDS

Sec. 134. (a) The funds appropriated for exceptional children

in this act shall be allocated as follows:

(1) Each local school administrative unit shall receive for

academically gifted children the sum of $641.26 per child

for three and nine-tenths percent (3.9%) of the 1992-93
actual average daily membership in the local school

administrative unit, regardless of the number of children

identified as academically gifted in the local school

administrative unit. The total number of children for which
funds shall be allocated pursuant to this subdivision is

43,114 for the 1993-94 school year.

(2) Each local school administrative unit shall receive for

exceptional children other than academically gifted children

the sum of $1,923.79 per child for the lesser of (i) all

children who are identified as exceptional children other

than academically gifted children or (ii) twelve and five-

tenths percent (12.5)% of the 1992-93 actual average daily

membership in the local school administrative unit. The
maximum number of children for which funds shall be

allocated pursuant to this subdivision is 125,316 for the

1993-94 school year.

(3) Each local school administrative unit in which more than

twelve and five-tenths percent (12.5%) of the 1992-93 actual

average daily membership are identified as exceptional

children other than academically gifted children shall receive

$418.76 per child in excess of the twelve and five-tenths

percent (12.5%). These funds shall be used only for

nonrecurring expenditures and other expenditures for

exceptional children other than academically gifted children
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that do not impose future obligations on the State or local

governments.

The dollar amounts allocated under subdivisions (1) and (2) of this

subsection for exceptional children shall also increase in accordance

with legislative salary increments for personnel who serve exceptional

children.

(b) The State Board of Education shall study the methods of

identifying exceptional children other than academically gifted children

and formulas for allocating funds for exceptional children other than

academically gifted children, including pupil formulas that

approximate the actual costs of providing services. The formulas may
include factors such as the severity of exceptionality, wealth of the

local educational agency, and any other factor the State Board of

Education considers appropriate. The State Board of Education shall

ensure that the formulas do not encourage local educational agencies

as defined in G.S. 115C-110 to overidentify exceptional children, to

categorize children as more severely impaired than they are, or to

serve children in more restrictive settings than are needed. The State

Board of Education shall determine the impact on current funding

levels by running simulations of any formulas that it considers, and
shall recommend a five-year timeline beginning with the 1995-96

fiscal year for implementation of the formulas, which may include the

elimination of caps in allocating exceptional children's funds at the

end of the five years.

(c) The State Board of Education shall reexamine the State's

laws, rules, and policies concerning the education of academically

gifted children. As part of this review, the Board shall (i) determine

whether there should be State criteria for the identification of these

children, (ii) determine whether local school administrative units

should be required to count academically gifted children as part of

their annual head counts for exceptional children, (iii) identify, and
establish performance criteria to measure the success of, appropriate

programs or other uses of the funds for academically gifted children

under subsection (a) of this section, and (iv) establish criteria to

ensure that academically gifted children are generally reflective of the

population of children enrolled in the State's public schools.

(d) The State Board of Education shall report its

recommendations, including any proposals for modified laws, rules, or

policies and findings under subsections (b) and (c) of this section to

the Commission on Children with Special Needs and to the chairs of

the appropriations committees and the appropriations subcommittees
on education of the Senate and the House of Representatives by March
15, 1994.

783



CHAPTER 321 Session Laws - 1993

Requested by: Senators Ward, Perdue, Representatives Black,

Rogers, Barnes, Kuczmarski
SCHOOL COUNSELOR FUNDS

Sec. 134.1. Funds in the amount of ten million dollars

($10,000,000) for the 1993-94 fiscal year and ten million dollars

($10,000,000) for the 1994-95 fiscal year are appropriated for

instructional support personnel. It is the intent of the General

Assembly that these funds be used first for counselors, then for social

workers and other instructional support personnel to help reduce

violence in public schools. ? > i^r
,

Requested by: Senators Winner of Mecklenburg, Perdue, Ward,
Representatives Nesbitt, Diamont, Barnes, Black, Kuczmarski, Rogers

SCHOOL TECHNOLOGY COMMISSION CREATED
Sec. 135. (a) Article 8 of Chapter 1 15C of the General Statutes

is amended by adding a new Part to read:
"
Part 3A. School Technology.

"§ n5C-102.5. Commission on School Technology created;

membership.

(a) There is created the Commission on School Technology. The
Commission shall be located administratively in the Department of

Public Education but shall exercise all its prescribed statutory powers

independently of the State Board of Education and the Department of

Public Instruction.

(b) The Commission shall consist of the following 16 members:

(1) The State Superintendent of Public Instruction or a designee;

(2) One representative of The University of North Carolina,

appointed by the President of The University of North

Carolina;

(3) One representative of the North Carolina Community
College System, appointed by the President of the North

Carolina Community College System;

(4) The Deputy Controller for the Information Resources

Management Commission in the Office of the State

Controller;

(5) Four members appointed by the Governor;

(6) Four members appointed by the General Assembly upon the

recommendation of the President Pro Tempore of the Senate

in accordance with G.S. 120-121, one of whom shall be

recommended by the President of the Senate to serve as

cochair; and

(7) Four members appointed by the General Assembly upon the

recommendation of the Speaker of the House of

Representatives in accordance with G.S. 120-121, one of
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whom shall be recommended by the Speaker of the House of

Representatives to serve as cochair.

In appointing members pursuant to subdivisions (5). (6), and (7) of

this subsection, the appointing entities shall select individuals with

technical or applied knowledge or experience in learning and

instructional management technologies or individuals with expertise in

curriculum or instruction who have successfully used learning and

instructional management technologies.

No producers, vendors, or consultants to producers or vendors of

learning or instructional management technologies shall serve on the

Commission.
Members shall serve for two-year terms. Vacancies in terms of

members appointed by the Governor shall be filled by the appointing

officer. Vacancies in terms of members appointed by the General

Assembly shall be filled in accordance with G.S. 120-122. Persons

appointed to fill vacancies shall qualify in the same manner as persons

appointed for full terms.

(c) Notwithstanding G.S. 120-123 and subsection (b) of this

section, for the 1993-94 fiscal year only, the Commission shall also

include one member of the Senate appointed by the President Pro

Tempore of the Senate and one member of the House of

Representatives appointed by the Speaker of the House of

Representatives. These members shall be voting members.

(d) Members of the Commission who are also members of the

General Assembly shall be paid subsistence and travel expenses at the

rate set forth in G.S. 120-3.1. Members of the Commission who are

officials or employees of the State shall receive travel allowances at the

rate set forth in G.S. 138-6. All other members of the Commission

shall be paid the per diem and allowances set forth in G.S. 138-5.

(e) The Department of Public Instruction, the Department of

Community Colleges, and the Office of the State Controller shall

provide requested professional and clerical staff to the Commission.

The Commission may also employ professional and clerical staff and

may hire outside consultants to assist it in its work. The Commission

shall use an outside consultant to perform a requirements analysis for

learning and instructional management technologies on a statewide

basis that is based on information gathered from each local school

administrative unit and that considers the needs of teachers, students,

and administrators.

"§ 1I5C-I02.6. Duties.

The Commission shall prepare a requirements analysis and propose

a plan to the Joint Legislative Commission on Governmental

Operations and the Joint Legislative Education Oversight Committee

for improving student performance in the public schools through the
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use of learning and instructional management technologies. In

developing this plan, the Commission shall:

(1) Assess factors related to the current use of learning and
instructional management technologies in the schools,

including what is currently being used, how the current use

of technology relates to the standard course of study, how
' the effectiveness of learning and instructional management

technologies is being evaluated, how schools are paying for
•' learning and instructional management technologies, and

' ' what training school employees have received in the use of

learning and instructional management technology and
networks.

(2) Identify the instructional goals that can be met through the

use of learning and instructional management technologies.

The goals may include teaching the standard course of

study, reaching students with a broad range of abilities, and
ensuring that all students have access to a complete

curriculum regardless of the geographical location or the

financial resources of the school.

(3) Examine the types of learning and instructional management
technologies available to meet the identified instructional

goals, including computers, audiovisual aids, science

laboratory equipment, vocational education equipment, and
distance learning networks. The Commission shall consider

the compatibility and accessibility of different types of

learning and instructional management technologies,

including compatibility with the planned statewide broadband
ISDN network, and whether they may be easily

communicated from one site to another. The Commission
shall also consider linkages between learning and
instructional management technologies and existing State and
local administrative systems.

(4) Develop a basic level of learning and instructional

management technology for every school in the State. The
basic level may include:

a. A computer lab with student stations or a specified

number of student computer stations in each classroom

for the use of instructional software such as computer-

assisted instruction, integrated learning systems,

instructional management systems, and applications

software such as word processing, database, spreadsheet,

and desktop publishing.
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; . b. A computer workstation in every classroom for teachers
—

to use in preparation and delivery of instruction and for

administrative record keeping.

c. A television monitor and video cassette-recorder in every
~

classroom to take advantage of open-air broadcast

programs, satellite programs, and instructional video

tapes available from the library/media center.

d. Computer workstations at each elementary and secondary

-,
~" school, housed in the library/media center, for individual

students to use for basic skills instructional software.

e. A telecommunications line, modem, and software in each
"~

school's library/media center that will allow students a"nd

teachers access to external databases and resources for

research purposes.

f. The availability of telephones for teachers.

^ Initial training for the principal and teachers from each

school in the use of the new technology.

(5) Consider staffing required to operate the learning and

instructional management technologies and options for

maintaining the equipment.

(6) Consider the types of staff development necessary to

maximize the benefits of learning and instructional

management technologies and determine the appropriate

ways to provide the necessary staff development.

(7) Develop a cost analysis of any plans and proposals that it

develops.

"§ U5C-102.7. Reports.

(a) The Commission shall make a progress report prior to March

15, 1994, and a final report prior to May 15, 1994, on the plan it

develops to the Joint Legislative Commission on Governmental

Operations and the Joint Legislative Education Oversight Committee.

The Joint Legislative Commission on Governmental Operations and

the Joint Legislative Education Oversight Committee may meet jointly

to consider the reports and they may appoint subcommittees to Jointly

consider the reports.

(b) The Commission shall provide notice of meetings, copies of

minutes, and periodic briefings to the chair of the Information

Resources Management Commission and the chair of the Technical

Committee of the Information Resources Management Commission.
" § 115C-102,8. Expenditure of additional funds provided by the General

Assembly.

Any funds that may be provided by the General Assembly for the

1993-95 fiscal biennium for learning and instructional management

technology in addition to the funds provided in the Current Operations
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Appropriations Act of 1993 shall be spent only in accordance with

subsequent legislation enacted by the General Assembly. "

(b) G.S. 120-123 is amended by adding a new subdivision to

read:
"
(60) The Commission on School Technology, as established

by G.S. 115C-102.5, except as provided in G.S. 115C-
102.5(c).

"

(c) Funds in the amount of three hundred thousand dollars

($300,000) for the 1993-94 fiscal year are appropriated to the

Department of Public Instruction in this act to carry out the work of

the School Technology Commission.

Requested by: Senators Ward, Perdue, Representatives Black,

Rogers, Barnes, Kuczmarski
LOW PERFORMING UNITS

Sec. 136. (a) If a local school administrative unit is identified

as a low performing school system or placed on warning status by the

State Board of Education in accordance with G.S. 115C-64.1, the

Department of Public Instruction may use up to one million two

hundred thousand dollars ($1,200,000) of the funds appropriated for

Aid to Local School Administrative Units for each fiscal year to

provide the local school administrative unit with staff development

activities and technical assistance to enable the unit to improve student

performance and decrease dropout rates.

The Department of Public Instruction shall not use these funds

for new employee positions.

(b) If a local school administrative unit is identified as a low

performing school system by the State Board of Education in

accordance with G.S. 115C-64.1, and that local school administrative

unit receives small school system supplemental funding, low-wealth

counties supplemental funding, or both, the local school administrative

unit shall use those funds to implement the plan for improving student

performance and decreasing dropout rates that it submitted to the State

Board of Education in accordance with G.S. 115C-64.2(a).

If a local school administrative unit is placed on warning status

by the State Board of Education, and that local school administrative

unit receives small school system supplemental funding, low-wealth

counties supplemental funding, or both, the local school administrative

unit shall use those funds to implement a locally developed plan for

improving student performance and decreasing dropout rates.

(c) The Board of Governors of The University of North Carolina

shall require the Offices of School Services at the constituent

institutions to provide in-kind technical assistance worth at least six

hundred thousand dollars ($600,000) for each fiscal year through the
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Department of Public Instruction to local school administrative units

that are identified as low performing school systems or placed on

warning status by the State Board of Education in accordance with

G.S. 115C-64.1.

Requested by: Representatives R. Hunter, Barnes, Senators Ward,

Perdue

MOBILE PRESCHOOL PILOT PROGRAM
Sec. 137. The State Board of Education shall use funds

appropriated for the McSmiles pilot program to implement a pilot

Mobile Classroom Instructional Laboratory for Educational Success

Program in the McDowell County School Administrative Unit. These

State funds shall be used for a teacher and a teacher assistant for the

pilot program. All other costs of the pilot program shall be met with

non-State funds.

The pilot program shall be a mobile preschool program for

unserved four-year-old children in the McDowell County School

Administrative Unit, The goal of the pilot program shall be to prevent

school failure through early identification of developmental needs and

learning styles of preschool children.

The McDowell County School Administrative Unit shall report to

the State Board of Education and to the General Assembly on the pilot

program prior to March 1, 1995.

Requested by: Senators Ward, Perdue, Representatives Black,

Rogers, Barnes, Kuczmarski
SUPPLEMENTAL FUNDING IN LOW-WEALTH
COUNTIES/SMALL SCHOOL SYSTEM SUPPLEMENTAL
FUNDING

Sec. 138. (a) Funds for supplemental funding. — The General

Assembly finds that it is appropriate to provide supplemental funds in

low-wealth counties to allow those counties to enhance the

instructional program and student achievement; therefore, of the funds

appropriated to Aid to Local School Administrative Units, the sum of

eighteen million dollars ($18,000,000) for the 1993-94 fiscal year and

the sum of eighteen million dollars ($18,000,000) for the 1994-95

fiscal year shall be used for supplemental funds for schools.

(b) Use of funds for supplemental funding. — Local school

administrative units shall use funds received pursuant to this section

only to provide instructional positions, instructional support positions,

teacher assistant positions, clerical positions, instructional supplies and

equipment, staff development, and textbooks.

(c) Definitions. — As used in this section:
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(1) "Anticipated county property tax revenue availability"

means the county adjusted property tax base multiplied by
the effective State average tax rate.

(2) "Anticipated total county revenue availability" means the

sum of the

a. Anticipated county property tax revenue availability,

b. Local sales and use taxes received by the county that

are levied under Chapter 1096 of the 1967 Session

Laws or under Subchapter VIII of Chapter 105 of the

General Statutes,

c. Food stamp exemption reimbursement received by the

county under G.S. 105-164.44C,
d. Homestead exemption reimbursement received by the

county under G.S. 105-277. lA,

e. Inventory tax reimbursement received by the county
under G.S. 105-275.1 and G.S. 105-277A,

f. Intangibles tax distribution and reimbursement received

by the county under G.S. 105-213 and G.S. 105-213. 1

,

and

g. Fines and forfeitures deposited in the county school

fund,

for the most recent year for which data are available.

(3) "Anticipated total county revenue availability per student"

means the anticipated total county revenue availability for

the county divided by the average daily membership of the

county.

(4) "Anticipated State average revenue availability per student"

means the sum of all anticipated total county revenue
availability divided by the average daily membership for the

State.

(5) "Average daily membership" means average daily

membership as defined in the North Carolina Public

Schools Allotment Policy Manual, adopted by the State

Board of Education. If a county contains only part of a

local school administrative unit, the average daily

membership of that county includes all students who reside

within the county and attend that local school administrative

unit.

(6) "County adjusted property tax base" shall be computed as

follows:

a. Subtract the present-use value of agricultural land,

horticultural land, and forestland in the county, as

defined in G.S. 105-277.2, from the total assessed real

property valuation of the county,
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b. Adjust the resulting amount by multiplying by a

weighted average of the three most recent annual sales

assessment ratio studies,

c. Add to the resulting amount the:

1. Present-use value of agricultural land, horticultural

land, and forestland, as defined in G.S. 105-277.2,

2. Value of property of public service companies,

determined in accordance with Article 23 of Chapter

105 of the General Statutes, and

3. Personal property value,

for the county.

(7) "County adjusted property tax base per square mile" means

the county adjusted property tax base divided by the

number of square miles of land area in the county.

(8) "County wealth as a percentage of State average wealth"

shall be computed as follows:

a. Compute the percentage that the county per capita

income is of the State per capita income and weight the

resulting percentage by a factor of five-tenths,

b. Compute the percentage that the anticipated total county

revenue availability per student is of the anticipated

State average revenue availability per student and weight

the resulting percentage by a factor of four-tenths,

c. Compute the percentage that the county adjusted

property tax base per square mile is of the State

adjusted property tax base per square mile and weight

the resulting percentage by a factor of one-tenth,

d. Add the three weighted percentages to derive the county

wealth as a percentage of the State average wealth.

(9) "Effective county tax rate" means the actual county tax rate

multiplied by a weighted average of the three most recent

annual sales assessment ratio studies.

(10) "Effective State average tax rate" means the average of

effective county tax rates for all counties.

(11) "Per capita income" means the average for the most recent

three years for which data are available of the per capita

income according to the most recent report of the United

States Department of Commerce, Bureau of Economic

Analysis, including any reported modifications for prior

years as outlined in the most recent report.

(12) "Sales assessment ratio studies" means sales assessment

ratio studies performed by the Department of Revenue

under G.S. 105-289(h).
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(13) "State average current expense appropriations per student"

means the most recent State total of county current expense
appropriations to public schools, as reported by counties in

the annual county financial information report to the State

Treasurer, divided by the total State average daily

membership,

(14) "State average adjusted property tax base per square mile"
means the sum of the county adjusted property tax bases for

all counties divided by the number of square miles of land
area in the State.

(15) "Weighted average of the three most recent annual sales

assessment ratio studies" means the weighted average of the

three most recent annual sales assessment ratio studies in

the most recent years for which county current expense
appropriations and adjusted property tax valuations are

available. If real property in a county has been revalued
one year prior to the most recent sales assessment ratio

study, a weighted average of the two most recent sales

assessment ratios shall be used. If property has been
revalued the year of the most recent sales assessment ratio

study, the sales assessment ratio for the year of revaluation

shall be used.

(d) Eligibility for funds. -- The State Board of Education shall

allocate these funds to local school administrative units located in

whole or in part in counties in which the county wealth as a
percentage of the State average wealth is less than one hundred
percent (100%).

(e) Allocation of funds. - Except as provided in subsection (g)
of this section, the amount received per average daily membership for

a county shall be the difference between the State average current
expense appropriations per student and the current expense
appropriations per student that the county could provide given the
county's wealth and an average effort to fund public schools. (To
derive the current expense appropriations per student that the county
could be able to provide given the county's wealth and an average
effort to fund public schools, multiply the county wealth as a
percentage of State average wealth by the State average current
expense appropriations per student.)

The funds for the local school administrative units located in

whole or in part in the county shall be allocated to each local school
administrative unit, located in whole or in part in the county, based on
the average daily membership of the county's students in the school
units.
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If the funds appropriated for supplemental funding are not

adequate to fund the formula fully, each local school administrative

unit shall receive a pro rata share of the funds appropriated for

supplemental funding.

(f) Formula for distribution of supplemental funding pursuant to

this section only. — The formula in this section is solely a basis for

distribution of supplemental funding for low-wealth counties and is not

intended to reflect any measure of the adequacy of the educational

program or funding for public schools. The formula is also not

intended to reflect any commitment by the General Assembly to

appropriate any additional supplemental funds for low-wealth counties.

(g) Minimum effort required. ~ A county that (i) maintains an

effective county tax rate that is at least one hundred percent (100%) of

the effective State average tax rate in the most recent year for which

data are available or (ii) maintains a county appropriation per student

to the school local current expense fund of at least one hundred

percent (100%) of the current expense appropriations per student to

the school local current expense fund that the county could provide

given the county's wealth and an average effort to fund public schools,

shall receive full funding under this section. A county that maintains

a county appropriation per student to the school local current expense

fund of less than one hundred percent (100%) of the current expense

appropriations per student to the school local current expense fund that

the county could provide given the county's wealth and an average

effort to fund public schools shall receive funding under this section at

the same percentage that the county's appropriation per student to the

school local current expense fund is of the current expense

appropriations per student to the school local current expense fund that

the county could provide given the county's wealth and an average

effort to fund public schools.

(h) Nonsupplant requirement. — A county in which a local

school administrative unit receives funds under this section shall use

the funds to supplement and not supplant existing State and local

funding for public schools.

The Local Government Commission shall analyze the budgets and
the expenditures of school administrative units that receive funds

under this section in light of their budgets and expenditures for the

previous year and shall determine whether those funds were used to

supplement and not supplant State and local funding for public

schools. The Local Government Commission shall report the results

of its study to the State Board of Education, to the Joint Legislative

Education Oversight Committee, and to the Appropriations Committees
of the Senate and the House of Representatives, prior to May 1, 1994,

and May 1, 1995.
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(i) Reports. ~ Counties that receive funds under this section

shall report to the State Board of Education before March 1 each year
on how they are using the funds for the fiscal year. The State Board
of Education shall report to the Joint Legislative Education Oversight
Committee prior to May 1, 1994, and May 1, 1995, on how the funds
are being used.

(j) Department of Revenue reports. - The Department of

Revenue shall provide to the Department of Public Instruction a

preliminary report for the current fiscal year of the assessed value of

the property tax base for each county prior to March 1 of each year

and a final report prior to May 1 of each year. The reports shall

include for each county the annual sales assessment ratio and the

taxable values of (i) total real property, (ii) the portion of total real

property represented by the present-use value of agricultural land,

horticultural land, and forestland as defined in G.S. 105-277.2, (iii)

property of public service companies determined in accordance with

Article 23 of Chapter 105 of the General Statutes, and (iv) personal

property.

Sec. 138.1. (a) Funds for Small School Systems. - The State

Board of Education shall allocate funds appropriated for small school
system supplemental funding (i) to each county school administrative

unit with an average daily membership of less than 3,000 students and
(ii) to each county school administrative unit with an average daily

membership of from 3,000 to 4,000 students if the county in which
the local school administrative unit is located has a county adjusted

property tax base per student that is below the State adjusted property

tax base per student and if the total average daily membership of all

local school administrative units located within the county is from
3,000 to 4,000 students. The allocation formula shall:

(1) Round all fractions of positions to the next whole position.

(2) Provide four additional regular classroom teachers in

counties in which the average daily membership per square
mile is greater than four and six additional regular

classroom teachers in counties in which the average daily

membership per square mile is four or less.

(3) Provide additional program enhancement teachers adequate

to offer the standard course of study.

(4) Change the duty-free period allocation to one teacher

assistant per 400 average daily membership.

(5) Provide a base for the consolidated funds allotment of at

least one hundred fifty thousand dollars ($150,000),
excluding textbooks.

(6) Allot vocational education funds for grade 6 as well as for

grades 7-12. •
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If funds appropriated for each fiscal year for small school system

supplemental funding are not adequate to fund fully the program, the

State Board of Education shall reduce the amount allocated to each

county school administrative unit on a pro rata basis. This formula is

solely a basis for distribution of supplemental funding for certain

county school administrative units and is not intended to reflect any

measure of the adequacy of the educational program or funding for

public schools. The formula is also not intended to reflect any

commitment by the General Assembly to appropriate any additional

supplemental funds for such county administrative units.

(b) Nonsupplant requirement. — A county in which a local

school administrative unit receives funds under this section shall use

the funds to supplement and not supplant existing State and local

funding for public schools.

The Local Government Commission shall analyze the budgets and

the expenditures of school administrative units that receive funds

under this section in light of their budgets and expenditures for the

previous year and shall determine whether those funds were used to

supplement and not supplant State and local funding for public

schools. The Local Government Commission shall report the results

of its study to the State Board of Education, the Joint Legislative

Oversight Committee, and the Appropriations Committees of the

Senate and the House of Representatives, prior to May 1, 1994 and

May 1, 1995.

(c) Definitions. — As used in this section:

(1) "Average daily membership" means average daily

membership as defined in the North Carolina Public Schools

Allotment Policy Manual, adopted by the State Board of

Education.

(2) "County adjusted property tax base per student" means the

total assessed property valuation for each county, adjusted

using a weighted average of the three most recent annual

sales assessment ratio studies, divided by the total number of

students in average daily membership who reside within the

county.

(3) "Sales assessment ratio studies" means sales assessment

ratio studies performed by the Department of Revenue under

G.S. 105-289(h).

(4) "State adjusted property tax base per student" means the sum
of all county adjusted property tax bases divided by the total

number of students in average daily membership who reside

within the State.

(5) "Weighted average of the three most recent annual sales

assessment ratio studies" means the weighted average of the
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* .^ three most recent annual sales assessment ratio studies in the

h

'

most recent years for which county current expense

4 appropriations and adjusted property tax valuations are

available. If real property in a county has been revalued

one year prior to the most recent sales assessment ratio

study, a weighted average of the two most recent sales

assessment ratios shall be used. If property has been

revalued the year of the most recent sales assessment ratio

study, the sales assessment ratio for the year of revaluation

shall be used.

(d) Reports. — Counties that receive funds under this section

shall report to the State Board of Education before March 1 each year

on how they are using the funds for the fiscal year. The State Board

of Education shall report to the Joint Legislative Education Oversight

Committee prior to May 1, 1994, and May 1, 1995, on how the funds

are being used.

Requested by: Representatives Diamont, Colton, Black, Rogers,

Barnes, Kuczmarski, Senators Ward, Perdue

SAFE SCHOOLS
Sec. 139. (a) Of the funds appropriated to Aid to Local School

Administrative Units, the sum of two million five hundred thousand

dollars ($2,500,000) for the 1993-94 fiscal year and the sum of two

million five hundred thousand dollars ($2,500,000) for the 1994-95

fiscal year shall be used to provide grants for local school

administrative units for locally designed innovative local programs to

make schools safe for students and school employees. These funds

shall be used for grants of from fifty thousand dollars ($50,000) to

one hundred thousand dollars ($100,000) per year to local school

administrative units. These funds may be used for continuing or

noncontinuing expenses.

A local school administrative unit may apply for a grant, or two

or three adjacent local school administrative units may apply jointly for

a grant. Applicants for grants shall submit to the State Board of

Education an application that includes the following information:

(1) An assessment of local problems with regard to violence and

harassment, including sexual and other forms of harassment,

in the schools prepared by a local task force of educators,

parents, students, community leaders, and representatives of

social services and law enforcement, appointed by the local

board of education.

(2) A detailed plan for addressing these local problems,

including proposed goals and anticipated outcomes, prepared

after consultation with the task force.
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(3) A statement of how the grant funds would be used to address

these local problems and what other resources would be

used to address the problems.

(4) A process for assessing on an annual basis the success of

the local plan for addressing problems with regard to

violence and harassment in the schools.

The Superintendent of Public Instruction shall appoint a State

task force to assist the Superintendent in reviewing grant applications.

The State task force shall include representatives of the Department of

Public Instruction, local school administrative units, educators,

parents, the juvenile justice system, social services, and

nongovernmental agencies providing services to children, and other

members the Superintendent deems appropriate. In reviewing grant

applications, the Superintendent and the State task force shall consider

the severity of the local problems with regard to violence in the

schools and the likelihood that the locally designed plan will deal with

the problems successfully.

The State Board of Education shall consider the recommendations

of the Superintendent in selecting grant recipients. The State Board

shall also attempt to give grants to local school administrative units

that are located geographically throughout the State, that have different

demographic profiles, and that propose different approaches to their

problems. The State Board shall select grant recipients prior to

January 1, 1994.

The Superintendent of Public Instruction shall administer the

grant program and provide technical assistance to grant applicants and

recipients.

The State Board of Education shall report to the Joint Legislative

Education Oversight Committee prior to March 15, 1994, and prior to

January 15, 1995, on how the funds are being used.

(b) G.S. 115C-I2 is amended by adding a new subdivision to

read:

"(21) Duty to Monitor Acts of School Violence. -- The State

Board of Education shall monitor and compile an annual

report on acts of violence in the public schools. The State

Board shall adopt standard definitions for acts of school

violence and shall require local boards of education to

report them to the State Board in a standard format

adopted by the State Board.
"

(c) G.S. 115C-47 is amended by adding a new subdivision to

read:
"
(36) To Report All Acts of School Violence. -- Local boards of

education shall report all acts of school violence to the
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> State Board of Education in accordance with G.S. 11 5C-
..: ' 12(21).

"

(d) G.S. 115C-81 is amended by adding a new subsection to

read:
"
(a4) Conflict Resolution and Mediation Models: The State Board

of Education shall develop a list of recommended conflict resolution

and mediation materials, models, and curricula that address

responsible decision making, the causes and effects of school violence

and harassment, cultural diversity, and nonviolent methods for

resolving conflict, including peer mediation and shall make the list

available to local school administrative units and school buildings by

the beginning of the 1994-95 school year. In developing this list, the

Board shall emphasize materials, models, and curricula that currently

are being used in North Carolina and that the Board determines to be

effectiver The Board shall include at least one model that includes

instruction and guidance for the voluntary implementation of peer

mediation programs and one model that provides instruction and

guidance for teachers concerning the integration of conflict resolution

and mediation lessons into the existing classroom curriculum.
"

Requested by: Representatives Kuczmarski, Jack Hunt, Black,

Rogers, Barnes, Senators Ward, Perdue

PARENTS AS TEACHERS PILOT PROGRAMS
Sec. 140. The State Board of Education shall use funds

appropriated for the Parents as Teachers Pilot Programs to implement

pilot programs in the Rutherford County School Administrative Unit

and the Wake County School Administrative Unit, which have been

designated as national training sites for the program. The purpose of

the program shall be to send parent educators into the homes of

children from birth to three years old to provide the children's parents

information and training to help the children have the best possible

start in life. These funds shall be used to provide funds for direct

services to children and their families in the Rutherford County School

Administrative Unit and the Wake County School Administrative Unit.

The Rutherford County School Administrative Unit and the Wake
County School Administrative Unit shall report to the State Board of

Education and to the General Assembly on the pilot program prior to

March 1, 1995.

Requested by: Senators Lee, Perdue, Ward, Representatives Barnes,

Black, Rogers, Kuczmarski
TEACHER ACADEMY PLAN/TASK FORCE ON TEACHER STAFF
DEVELOPMENT
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Sec. 141. (a) There is created in the Department of Public

Instruction the Task Force on Teacher Staff Development. The
purpose of the Task Force shall be to develop a Teacher Academy
Plan. The Task Force shall consist of 20 members appointed as

follows:

(1) The Superintendent of Public Instruction or the

Superintendent's designee, who shall serve as Chair;

(2) One member of the State Board of Education appointed by

the Chair of the State Board;

(3) One member of the Board of Governors of The University

of North Carolina appointed by the Chair of the Board of

Governors;

(4) The Director of the North Carolina Center for the

Advancement of Teaching;

(5) Two deans of Schools of Education appointed by the

President of The University of North Carolina;

(6) Four public school teachers appointed by the Speaker of the

House of Representatives, one of whom teaches in

preschool through grade 2, one of whom teaches in grades
!% 3 through 5, one of whom teaches in grades 6 through 8,

and one of whom teaches in grades 9 through 12;

(7) Four public school teachers appointed by the President Pro

Tempore of the Senate, one of whom teaches in preschool

through grade 2, one of whom teaches in grades 3 through

5, one of whom teaches in grades 6 through 8, and one of

whom teaches in grades 9 through 12;

(7a) Two public school teachers appointed by the Governor;

(8) One superintendent of a local school administrative unit

appointed by the Governor;

(9) Two public school principals appointed by the Governor;

and

(10) One member of the Teacher Training Task Force appointed

by the Chair of the State Board of Education.

(b) The Task Force shall develop for consideration by the

General Assembly a Teacher Academy Plan to establish a statewide

network of high quality, integrated, comprehensive, collaborative, and

sustained professional development for teachers in school committee
leadership and the core content areas. The plan shall integrate fully

the resources of the State and local units.

The plan shall address the following:

(1) Efficient and effective use of existing State, federal, and
local resources through an integrated, nonduplicative

delivery of professional development to teachers.
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(2) Short-range and long-range plans for school-based staff

development that address the professional development
needs of teachers in site-based decision making, core
content areas, instruction, use of modern technology, and
other appropriate subjects.

(3) Effective use of the North Carolina Center for Advancement
of Teaching facility and staff in the delivery of teacher
professional development, especially in the training of
trainers and designing of training programs.

(4) Training schedules and opportunities that minimize the time
teachers are away from classroom instruction, especially in

the training of trainers.

(5) Development of organizational arrangements and
technologies that encourage teacher networking and
collaboration, and reduce the isolation of teachers.

(6) Use of teachers as trainers and identification of candidates
for training.

(7) Effective use of the facilities and staff of The University of

North Carolina and its campuses in the delivery of

professional development. Geographical access to program
activities should be considered with regard to the use of

university and community college facilities.

(8) Effective use of existing and planned telecommunications
and long-distance learning systems for teacher staff

development to limit expenditures for travel and associated

costs.

(9) Professional development that meets the unique needs of
individual schools and that is sensitive to internal and
external pressures, including site-based decision making,
revisions to the Standard Course of Study, testing,

technology, and other important State initiatives.

(10) A proposal for the ongoing coordination of the teacher

professional development activities and needs of local

school administrative units, the Department of Public
Instruction, The University of North Carolina, NCCAT,
private colleges and universities, and teachers.

(11) A comprehensive needs assessment based on local school-

based committee surveys.

(12) A proposal for training an initial cadre of teacher trainers

and implementation of the first phase of training in the

summer of 1994.

The Task Force shall consider existing professional development
organizations and networks in the development of the Plan. The Task
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Force shall also work in conjunction with the Teacher Training Task

Force in the development of the Plan,

(c) The Department of Public Instruction shall provide

professional and clerical services to the Task Force. The
Superintendent of Public Instruction, after consultation with the Task

Force, may also employ consultants. The Department of Public

Instruction shall also provide meeting rooms, telephones, office space,

equipment, and supplies to the Task Force.

(d) Task Force members shall receive per diem, subsistence,

and travel allowances in accordance with G.S. 138-5, 138-6, or 120-

3.1, as appropriate.

(e) The Task Force shall report the Plan to the Joint Legislative

Education Oversight Committee no later than March 1, 1994.

(f) Funds are appropriated in this act to the Department of

Public Instruction in the amount of three hundred thousand dollars

($300,000) for the 1993-94 fiscal year to implement the provisions of

this section. Of these funds, the sum of fifteen thousand dollars

($15,000) for the 1993-94 fiscal year shall be used to carry out the

work of the Task Force on Teacher Staff Development and the sum of

two hundred eighty-five thousand dollars ($285,000) for the 1993-94

fiscal year shall be used by the Department of Public Instruction to

begin implementation of Teacher Academies by developing training

modules in collaboration with NCCAT, training the initial cadre of

teacher trainers in collaboration with NCCAT, contracting with

trainers, and selecting universities or other facilities as sites for

Teacher Academies for summer training in 1994. In carrying out its

responsibilities under this subsection, the Department of Public

Instruction shall consider the work of the Task Force on Teacher Staff

Development.

(g) The Task Force on Teacher Staff Development shall expire

July 1, 1995.

Requested by: Representatives Barnes, Black, Rogers, Kuczmarski,

Nesbitt, Diamont, Senators Ward, Perdue

EXPAND NCCAT SERVICES
Sec. 142. Funds in the amount of two hundred thousand dollars

($200,000) for the 1993-94 fiscal year and two hundred thousand

dollars ($200,000) for the 1994-95 fiscal year that are appropriated to

the Board of Governors of The University of North Carolina Reserve

for University Operations shall be allocated to the North Carolina

Center for the Advancement of Teaching at Western Carolina

University (NCCAT) to be used to train teacher trainers, expand

NCCAT services to areas that are not located near the Center, and to

conduct pilot programs at five local school administrative units,
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The purpose of the pilot programs shall be to help local school

administrative units develop professional development programs to

solve the needs that have been identified by school-based committees.

The pilot units shall be geographically and socioeconomically diverse

and shall represent both urban and rural areas and large and small

average daily membership.

The NCCAT program shall conduct clinical research at the five

pilot units to evaluate the effectiveness at the unit, school building,

and individual level of the NCCAT program design on the

implementation of staff development plans.

Requested by: Representatives Barnes, Black, Rogers, Kuczmarski,

Senators Ward, Perdue

STAFF DEVELOPMENT FUNDS
Sec. 143. Of the funds appropriated to Aid for Local School

Administrative Units for staff development for teachers, the sum of

two million dollars ($2,000,000) for the 1993-94 fiscal year shall be

used to pay stipends to certified instructional personnel who participate

in staff development activities on days outside of the 200-day school

calendar. The stipend shall be for ten dollars ($10.00) per eligible

hour, with a maximum of sixty dollars ($60.00) per day. To qualify

for the payment of the stipend, the staff development activities shall be

approved in advance by the employee's principal or supervisor.

Requested by: Representative DeVane
SCOTLAND COUNTY SCHOOL PAY DATE CHANGED

Sec. 143.1. Notwithstanding the provisions of G.S. 1I5C-

302(a), G.S. 115C-3l6(a), or any other provision of law, all 10-

month employees of the Scotland County Schools except for school

bus drivers, who are paid on a monthly basis, shall be paid on the

fifteenth day of each month. Nothing in this section shall have the

effect of changing the rate of pay for any employee of Scotland County

Schools.

This section shall not be construed to authorize prepayment of

any employees by the Scotland County Board of Education.

Requested by: Representative Redwine
BRUNSWICK COUNTY SCHOOL PAY DATE CHANGED

Sec. 144. Notwithstanding the provisions of G.S. ll5C-302(a),

G.S. 115C-316(a), or any other provision of law, all 10-month

contract teachers and all 10-month employees of the Brunswick

County Schools, who are paid on a monthly basis, shall be paid on the

fifteenth day of each month. Nothing in this section shall have the

802



Session Laws - 1993 CHAPTER 321

effect of changing the rate of pay for any employee of Brunswick

County Schools.

This section shall not be construed to authorize prepayment of

any employees by the Brunswick County Board of Education.

Requested by: Senators Perdue, Ward, Representatives Black,

Rogers, Barnes, Kuczmarski

STUDY OF GPAC RECOMMENDATIONS REGARDING
REORGANIZATIONS OF STATE EDUCATION AGENCIES

Sec. 144.1. The Joint Legislative Commission on

Governmental Operations may review the implementation of the

recommendations of the Government Performance Audit Committee

regarding the reorganization of State education agencies. The

Commission may consider the extent to which the recommendations of

the Government Performance Audit Committee are being

implemented, and what additional actions, if any, should be taken to

implement these recommendations.

If the Joint Legislative Commission on Governmental Operations

undertakes this review, the Commission shall report the results of the

review to the General Assembly.

Requested by: Representatives Wright, Barnes, Senators Perdue, Ward

LOCAL SCHOOL IMPROVEMENT PLANS
Sec. 144.2. (a) G.S. 115C-238.1 reads as rewritten:

"§ 115C-238.1. Perfonnaiice-based Accounmbilhy Program;

development and implementauon by Slate Board.

The General Assembly believes that all children can learn. It is the

intent of the General Assembly that the mission of the public school

community is to challenge with high expectations each child to learn,

to achieve, and to fulfill his or her potential. With that mission as its

guide, the State Board of Education shall develop and implement a

Performance-based Accountability Program. The primary goal of the

Program shall be to improve student performance. The State Board of

Education shall adopt:

(1) Procedures and guidelines through which, beginning with

the 1990-91 fiscal year, local school administrative units

may participate in the Program;

(2) Guidelines for developing local school improvement plans

with three-year student performance goals and annual

milestones to measure progress in meeting those goals; and

(3) A set of student performance indicators for measuring and

assessing student performance in the participating local

school administrative units. These indicators 4»ay shall
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include attendance rates, dropout rates, test scores, parent

involvement, and post-secondary outcomes outcomes; and

(4) Guidelines for school performance indicators for measuring
and assessing school performance in the participating local

school administrative units. These indicators shall concern
'i how to gauge community involvement, parent involvement,

professional development of teachers, and the school climate
* with regard to the safety of students and employees and the

use of positive discipline. These indicators shall not rely

predominantly on test scores.
"

(b) G.S. 115C-238.3, as rewritten by Chapter 38 of the 1993
Session Laws and Chapter 263 of the 1993 Session Laws, reads as

rewritten:

" § / I5C-238.3. Development of local plans; elements of local plans.

(a) Development of systemwide plan by the local board of

education. — The board of education of a local school administrative

unit that elects to participate in the Program shall develop and submit
a local school improvement plan for the entire local school

administrative unit to the State Superintendent of Public Instruction

before April 15 of the fiscal year preceding the fiscal year in which
participation is sought.

A systemwide improvement plan shall remain in effect for no more
than three years.

(b) Establishment of student performance goals and a systemwide
staff development plan by the local board of education for the

systemwide plan. - The local board of education shall establish

student performance goals and a systemwide staff development plan for

the local school administrative -uoitr unit for inclusion in the

systemwide plan. The local board of education shall actively involve an
advisory panel composed of a substantial number of teachers, school

administrators, other school staff, and parents of children enrolled in

the local school administrative unit, in developing the student

performance goals for the local school improvement plan. Parents

serving on advisory panels shall not be employees of the school unit

and shall reflect the racial and socioeconomic composition of the

students enrolled in the local school administrative unit. The advisory

panel shall ensure substantial parent participation. It is the intent of

the General Assembly that teachers have a major role in developing

the student performance goals for the local school improvement plan;

therefore, at least half of the «taff members participating in this

advisory panel shall be teachers. The teachers Every teacher in the

local school administrative unit shall select the teachers who arc

involved in the advisory panel , have an opportunity to elect by secret

ballot the teachers who are involved in the advisory panel.
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The performance goals for the local school administrative unit shall

address specific, measurable goals for all student and school

performance indicators adopted by the State Board. Factors that

determine gains in achievement vary from school to school; therefore,

socioeconomic factors and previous student performance indicators

shall be used as the basis of the local school improvement plan.

The systemwide staff development plan shall be consistent with the

systemwide goals and shall include a component to accommodate the

staff development needs at the building level as expressed in each

building's improvement plan. In designing this component of the

systemwide staff development plan, direct allocation of a needed

portion of the staff development funds to the building level shall be

given first priority. Each school building shall have the flexibility to

combine its staff development allocation with other schools in the local

school administrative unit when the staff development needs of those

schools are substantially similar as expressed in their approved

building-level plans.

(bl) Development by each school of strategies for attaining local

student performance goals. -- The principal of each school,

representatives of the building-level staff, and parents of children

enrolled in the school shall develop a building-level plan to address

student performance goals appropriate to that school from those

established by the local board of education. Parents serving on

building-level committees shall reflect the racial and socioeconomic

composition of the students enrolled in that school and shall not be

members of the building-level staff. Parental involvement is a critical

component of school success and positive student outcomes; therefore,

it is the intent of the General Assembly that parents, along with

teachers, have a substantial role in developing student performance

goals at the building level. To this end, building-level advisory board

meetings shall be held at a convenient time to assure substantial parent

participation. These The strategies for attaining local school

performance goals shall include a plan for the use of staff development

funds that may be made available to the school by the local board of

education to implement the building-level plan. These strategies may

also include requests for waivers of State laws, regulations, or policies

for that school. A request for a waiver shall (i) identify the State laws,

regulations, or policies that inhibit the local unit's ability to reach its

local accountability goals, (ii) set out with specificity the circumstances

under which the waiver may be used, and (iii) explain how a waiver

of those laws, regulations, or policies will permit the local unit to

reach its local goals.

Support among affected staff members is essential to successful

implementation of a building-level plan to address student performance
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goals appropriate to a school; therefore, the principal of the school

shall present the proposed building-level plan to all of the staff

assigned to the school building for their review and vote. The vote

shall be by secret ballot. The principal may submit the building-level

plan to the local board of education for inclusion in the systemwide

plan only if the proposed building-level plan has the approval of a

majority of the staff who voted on the plan.

The local board of education shall accept or reject the building-level

plan. The local board shall not make any substantive changes in any

building-level plan that it accepts; the local board shall set out any

building-level plan that it accepts in the systemwide plan. If the local

board rejects a building-level plan, the local board shall state with

specificity its reasons for rejecting the plan; the principal of the school

for which the plan was rejected, representatives of the building-level

staff, and parents of children enrolled in the school may then prepare

another plan, present it to the building-level staff for a vote, and

submit it to the local board for inclusion in the systemwide plan. If no
building-level plan is accepted for a school before March 15 of the

fiscal year preceding the fiscal year in which participation is sought,

the local board may develop a plan for the school for inclusion in the

systemwide plan; the General Assembly urges the local board to utilize

the proposed building-level plan to the maximum extent possible when
developing such a plan.

(b2) Waivers concerning central office *taff staff. — A local board

of education may request waivers of State laws, regulations, or policies

which are included in the building plans described in subsection (bl)

of this section, and it may also request waivers which affect the

organization, duties, and assignment of central office staff only.

Provided, none of the duties to be performed pursuant to G.S. 115C-
436 may be waived. A request for a waiver shall (i) identify the State

laws, regulations, or policies that inhibit the local unit's ability to

reach its local accountability goals, (ii) set out with specificity the

circumstances under which the waiver may be used, and (iii) explain

how a waiver of those laws, regulations, or policies will permit the

local unit to reach its local goals.

(c) Development by each school of a differentiated pay plan for that

school; development by the local board of education of a differentiated

pay plan for central office personnel. —
(1) The local school administrative unit shall consider a plan for

differentiated pay. The local plan shall include a plan for

differentiated pay, in accordance with G.S. 115C-238.4,

unless the local school administrative unit elects not to

participate in any differentiated pay plan.
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(2) The principal of each school, representatives of the building-

level staff, and parents of children enrolled in the school

shall develop a building-level differentiated pay plan for the

school when they develop their building-level plan to address

student performance goals appropriate to the school. By
' October 1 of each year, the principal shall disclose to all

affected personnel the total allocation of funds for

differentiated pay. At the end of the fiscal year, the

principal shall make available to all affected personnel a

report of all disbursement from the building-level

differentiated pay plan.

Support among affected staff members is essential to

successful implementation of a building-level differentiated

pay plan; therefore, the principal of the school shall present

the proposed building-level plan to all of the staff assigned to

the school building for their review and vote. The vote shall

be by secret ballot. The principal may submit the building-

level differentiated pay plan to the local board of education

only if the proposed building-level differentiated pay plan has

the approval of a majority of the staff who voted on the plan.

The local board of education shall accept or reject the

building-level differentiated pay plan. The local board shall

not make any substantive changes in any building-level plan

that it accepts; the local board shall set out any building-

level plan that it accepts in the systemwide differentiated pay

plan. If the local board rejects a building-level plan, the

local board shall state with specificity its reasons for

rejecting the plan; the principal of the school for which the

plan was rejected, representatives of the building-level staff,

and parents of children enrolled in the school may then

prepare another plan, present it to all of the staff eligible to

receive differentiated pay, in accordance with G.S. 1I5C-
238.4(a), for a vote, and submit it to the local board for

inclusion in the systemwide plan. If no building-level plan is

accepted for a school before March 15 of the fiscal year

preceding the fiscal year in which participation is sought, the

local board may develop a plan for the school building for

inclusion in the systemwide plan; the General Assembly
urges the local board to utilize the proposed building-level

plan to the maximum extent possible when developing such a

plan.

(3) The local board of education shall develop a plan for

differentiated pay for all classes of personnel assigned to the

central office that the local board determines are participants
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in the development or implementation of the local school

improvement plan, and shall include the plan in the

systemwide differentiated pay plan.

(4) A systemwide differentiated pay plan shall remain in effect

for no more than three years. At the end of three years, a

plan to continue, discontinue, or modify that differentiated

pay plan shall be developed in accordance with subdivisions

(2) and (3) of this subsection,

(d) Repealed by Session Laws 1991 (Regular Session, 1992), c.

900, s. 75.1(b), effective July 8, 1992."

(c) Part 4 of Article 16 of Chapter 115C of the General Statutes

is amended by adding a new section to read:

" § / / 5C-238. 6A, Distribution of staff development funds.

Any funds the local board of education makes available to an

individual school building to implement the local school improvement

plan shall be used in accordance with the building-level plan set out in

the systemwide plan.

By October 1 of each year, the principal shall disclose to all

affected personnel the total allocation of all funds available to the

school for staff development and the superintendent shall disclose to

all affected personnel the total allocation of all funds available at the

system level for staff development. At the end of the fiscal year, the

principal shall make available to all affected personnel a report of all

disbursements from the building-level staff development funds, and the

superintendent shall make available to all affected personnel a report

of all disbursements at the system level of staff development funds.
"

(d) G.S. 115C-23 8. 7 (a) reads as rewritten:

"(a) There is created the Task Force on Site-Based Management

within the Department of Public Instruction.

The Task Force shall be composed of 45 22 members appointed as

follows:

(1) The Superintendent of Public Instruction;

(2) One member of the State Board of Education appointed by

the State Board of Education;

(3) Two members of the Senate appointed by the President Pro

Tempore of the Senate;

(4) Two members of the House of Representatives appointed by

the Speaker of the House of Representatives;

(5) One member of a local board of education appointed by the

President Pro Tempore of the Senate after receiving

recommendations from The North Carolina State School

Boards Association, Inc.;

(6) One member of a local board of education appointed by the

Speaker of the House of Representatives after receiving
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recommendations from The North Carolina State School

Boards Association, Inc.;

(7) One local school superintendent appointed by the President

Pro Tempore of the Senate after receiving recommendations
from the North Carolina Association of School

Administrators;

(8) One local school superintendent appointed by the Speaker

of the House of Representatives after receiving

recommendations from the North Carolina Association of

School Administrators;

(9) One school principal appointed by the President Pro
Tempore of the Senate after receiving recommendations
from the Tar Heel Association of Principals/Assistant

Principals and the Division of Administrators of the North

Carolina Association of Educators ;

(10) One school principal appointed by the Speaker of the

House of Representatives after receiving recommendations
from the Tar Heel Association of Principals/Assistant

Principals and the Division of Administrators of the North
Carolina Association of Educators ;

(11) One school teacher appointed by the President Pro
Tempore of the Senate after receiving recommendations
from the North Carolina Association of Educators, Inc.,

the North Carolina Federation of Teachers, and the

Professional Educators of North Carolina, Inc.;

(12) One school teacher appointed by the Speaker of the House
of Representatives after receiving recommendations from
the North Carolina Association of Educators, Inc., the

North Carolina Federation of Teachers, and the

Professional Educators of North Carolina, Inc.; *Bd
(13) The Director of the Task Force on Site-Based

Management, appointed by the Superintendent of Public

Instruction in accordance with subsection (d) of this

section, section

;

(14) One parent of a public school child appointed by the

Superintendent of Public Instruction;

(15) Two at-large members appointed by the Superintendent of

Public Instruction;

(16) One representative of business and industry appointed by
the Governor;

(17) One representative of institutions of higher education

appointed by the Board of Governors of The University of

North Carolina; and

809



CHAPTER 321 Session Laws - 1993

(18) One county commissioner appointed by the Superintendent

of Public Instruction after receiving recommendations from

the North Carolina Association of County Commissioners.

Members of the Task Force shall serve for two-year terms.

All members of the Task Force shall be voting members. Vacancies

in the appointed membership shall be filled by the officer who made
the initial appointment. The Director of the Task Force on Site-Based

Management shall serve as chair of the Task Force.

Members of the Task Force shall receive travel and subsistence

expenses in accordance with the provisions of G.S. 120-3.1, G.S.

138-5, and G.S. 138-6."

(e) G.S. 115C-21.1(b) reads as rewritten:

"(b) The Department of Public Instruction shall monitor and

provide a report to the General Assembly by May 1, 1991, and

annually thereafter showing the school units that have been granted

class size waivers pursuant to G.S. 115C -238.3(d) 115C-238.6(a) ,

have reported class size exceptions, and have converted State-funded

teacher positions to other positions, dollars, or other expenditures."

(f) Members appointed to the Site-Based Management Task

Force in accordance with subsection (d) of this section shall serve

until September 1, 1994, and shall be eligible for reappointment.

Successive appointments shall be for two-year terms.

(g) The State Board of Education shall report to the Joint

Legislative Education Oversight Committee on the guidelines for

indicators of school performance adopted in accordance with

subsection (a) of this section no later than February 1, 1994. School

performance indicators shall be addressed in local school improvement

plans modified or adopted after March 15, 1994.

(h) Subsections (b) and (c) of this section shall apply to local

school improvement plans in effect on and after July 1, 1994.

Requested by: Senators Lee, Ward, Daniel, Plyler, Representatives

Black, Rogers, McAllister, McLaughlin, Diamont, Nesbitt

DRIVER EDUCATION STUDY
Sec. 144.3. The Legislative Research Commission shall study

the driver education program offered by the public schools. The study

shall consider:

(1) The efficiency of the program and the impact on the

efficiency of the program of the 1991 statutory changes

allowing local boards of education to contract with public or

private entities to provide driver education;

(2) The impact on parents and students, especially in rural

areas, of the State Board of Education rule requiring that
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driver education be offered outside of tlie regular

instructional day; and

(3) The overall cost of the program and the projected five-year

cost of the program

.

The Commission shall report the results of its study by April 15,

1994.

PART 18. DEPARTMENT OF TRANSPORTATION

Requested by: Senators Albertson, Lee, Kaplan, Sherron,

Representatives McAllister, McLaughlin, Lemmond
PERMANENT HOURLY WORKER STATUS

Sec. 145. (a) The Department of Transportation shall begin

converting all existing permanent hourly Highway Maintenance

Worker positions to permanent full-time Highway Maintenance

Worker status effective July 1, 1993. All current permanent hourly

employees shall be evaluated between July 1, 1993, and December 31,

1993, and those receiving satisfactory ratings shall be placed in a

permanent Highway Maintenance Worker position as they become
available. The Department shall cease hiring permanent hourly

workers on July 1, 1993, and complete conversion of permanent

hourly workers to permanent status by January 1, 1994.

(b) G.S. 126-5(c4) is repealed. This subsection becomes
effective January 1, 1994.

Requested by: Senator Lee, Representatives McAllister, McLaughlin
REPEAL ADDITIONAL FUNDS TO DIVISION OF MOTOR
VEHICLES

Sec. 146. G.S. 20-97(c) is repealed.

Requested by: Senator Lee, Representatives McAllister, McLaughlin
RENAME NORTH CAROLINA ELDERLY AND HANDICAPPED
TRANSPORTATION ASSISTANCE PROGRAM

Sec. 147. G.S. 136-44.27 reads as rewritten:

"§ 136-44.27. North Carolina Elderly and Handicapped Disabled

Transportation Assistance Program.

(a) There is established the Elderly and Handicapped Disabled

Transportation Assistance Program that shall provide State financed

elderly and handicapped disabled transportation services for counties

within the State. The Department of Transportation is designated as

the agency of the State responsible for administering State funds

appropriated to purchase elderly and handicapped disabled

transportation services for counties within the State. The Department
shall develop appropriate procedures regarding the distribution and use
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of these funds and shall adopt rules to implement these procedures.

No funds appropriated pursuant to this act may be used to cover State

administration costs.

(b) For the purposes of this section, an elderly person is defined as

one who has reached the age of 60 or more years, and a handicapped

disabled person is defined as one who has a physical or mental

impairment that substantially limits one or more major life activities,

an individual who has a record of such impairment, or an individual

who is regarded as having such an impairment. Certification of

eligibility shall be the responsibility of the county.

(c) All funds distributed by the Department under this section are

intended to purchase additional transportation services, not to replace

funds now being used by local governments for that purpose. These

funds are not to be used towards the purchase of transportation

vehicles or equipment. To this end, only those counties maintaining

elderly and handicapped disabled transportation services at a level

consistent with those in place on January 1, 1987, shall be eligible for

additional transportation assistance funds.

(d) The Public Transportation Division of the Department of

Transportation shall distribute these funds to the counties according to

the following formula: fifty percent (50%) divided equally among all

counties; twenty-two and one-half percent (22 1/2%) based upon the

number of elderly residents per county as a percentage of the State's

elderly population; twenty-two and one-half percent (22 1/2%) based

upon the number of handicapped disabled residents per county as a

percentage of the State's handicapped disabled population; and, the

remaining five percent (5%) based upon a population density factor

that recognizes the higher transportation costs in sparsely populated

counties.

(e) Funds distributed by the Department under this section shall be

used by counties in a manner consistent with transportation

development plans which have been approved by the Department and

the Board of County Commissioners. To receive funds apportioned

for a given fiscal year, a county shall have an approved transportation

development plan. Funds that are not obligated in a given fiscal year

due to the lack of such a plan will be distributed to the eligible

counties based upon the distribution formula prescribed by subsection

(d) of this section."

Requested by: Senators Lee, Kaplan, Sherron, Representatives

McAllister, McLaughlin, Lemmond
SMALL URBAN CONSTRUCTION PROGRAM FUNDS

Sec. 148. Of the funds appropriated in this act to the

Department of Transportation, the sum of twenty million dollars
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($20,000,000) shall be allocated in each fiscal year of the biennium

for small urban construction projects. Fourteen million dollars

($14,000,000) of these funds shall be allocated equally in each fiscal

year of the biennium among the 14 Highway Divisions for the Small

Urban Construction Program for small urban construction projects

that are located within the area covered by a one-mile radius of the

municipal corporate limits. The remaining six million dollars

($6,000,000) shall be used statewide for rural or small urban highway

improvements as approved by the Secretary of the Department of

Transportation.

None of these funds used for rural secondary road construction

are subject to the county allocation formula as provided in G.S. 136-

44.5.

The Department of Transportation shall report to the members of

the General Assembly on projects funded pursuant to this section in

each member's district prior to the Board of Transportation's action.

The Department shall make a quarterly comprehensive report on the

use of these funds to the Joint Legislative Highway Oversight

Committee and the Fiscal Research Division.

Requested by: Senator Lee, Representatives McAllister, McLaughlin
IMPLEMENTING SELECTED GPAC RECOMMENDATIONS

Sec. 149. (a) The Department of Transportation shall

centralize the monitoring and reporting of data related to small and
minority business development firms and civil rights-related matters,

and reorganize the Department so that functions related to these

activities will be integrated into and institutionalized under the Division

of Highways. The Department will comply with this section by July

1, 1993. The Department shall report to the Joint Legislative

Highway Oversight Committee by October 1, 1993, on the

reorganization of civil rights-related functions within the Department.

(b) The Secretary of the Department of Transportation shall

submit to the General Assembly and the Joint Legislative Highway
Oversight Committee, on or before September 1, 1993, a plan to

consolidate part-time driver licensing offices across the State to

increase productivity. The plan shall consider the number of

applications processed per day by examiners, the number of full-time

and part-time offices located in each county, the proximity of offices in

each county to one another, population served, costs to support part-

time offices, and any other criteria the Secretary deems warranted.

The plan shall also document cost savings by office and the estimated

increase in productivity due to consolidations. The Secretary of the

Department of Transportation shall further notify the Joint Legislative

Highway Oversight Committee on or before April 1, 1994, of the
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amount of funds by which the Division of Motor Vehicles' 1994-95

appropriation can be reduced due to consolidation of driver licensing

offices.

(c) The Secretary of the Department of Transportation shall

submit a plan to the Joint Legislative Highway Oversight Committee

not later than November 1, 1993, outlining steps the Department

plans to take to enhance efficiency of the Vehicle Registration Process.

(d)(1) The General Assembly finds that the Department of

Transportation is currently seeking funding for 298 more
staff positions in its preconstruction units during the next 15

years to handle the work load from the Highway Trust

Fund. The majority of these positions are to be filled during

the next four years in the Highway Design and Planning

Branch and the Environmental Branches.

The use of private engineering firms to handle peak

work load requirements is a well-founded strategy for

avoiding the public-sector problems of staffing up and down
for varying work loads.

The Department of Transportation is currently

contracting out twenty percent (20%) to twenty-five percent

(25%) of preconstruction work to private engineering firms.

If outside contract forces were used to address the

preconstruction work load associated with the additional 298

positions, then the level of preconstruction work contracted

out would rise to about thirty-two percent (32%) to thirty-six

percent (36%).
This increase in contracting out work load, from twenty

percent (20%) to twenty-five percent (25%), to thirty-two

percent (32%) to thirty-six percent (36%) would be a

reasonable level of increase because the Highway Trust

Fund represents a seventy-eight percent (78%) increase in

the pre- 1989 preconstruction work load of the Department.

(2) The Secretary of Transportation shall submit a plan to the

Joint Legislative Highway Oversight Committee, by

September 1, 1993, to implement the recommendation in

subdivision (1) of this subsection to freeze preconstruction

positions and contract out the balance of its preconstruction

work to private engineering firms.

(e)(1) The General Assembly finds that the Department of

Transportation's ongoing strategy to increasingly rely on the

use of private engineering firms to perform surveys, process

control, and construction engineering and inspection

functions should be continued.
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With the Highway Trust Fund program entering a

phase of expanded construction activity, having completed a

number of project plans, the Department will need to further

leverage its in-house construction staff to meet the

requirements of the program.

(2) The increased use of outside contract forces to perform

quality control and quality assurance functions will require

continued Department of Transportation construction staff

involvement in project oversight and verification, careful

selection of vendors, and rigorous contract administration of

these projects. The level of this outside contracting should

be based on the following considerations:

a. Focus outside contract activity on the peak load

requirements of the Highway Trust Fund construction

program;

b. Retain sufficient in-house capability to address the base

load requirements of the Highway Trust Fund

construction program and properly administer the outside

construction engineering and inspection-related contracts;

and

c. Select contractors with significant experience in

performing construction engineering and inspection for

major road and bridge projects and familiarity with

Department of Transportation engineering standards and

construction specifications.

(3) By using private engineering firms to handle more of the

Highway Trust Fund program construction work load, the

Department of Transportation can reduce the number of new

in-house staff required to support the construction portion of

the program.

(4) The Secretary of Transportation shall report to the Joint

Legislative Highway Oversight Committee, no later than

September 1, 1993, a plan meeting the construction needs of

the Highway Trust Fund program with a minimum of new

construction staff in the Department of Transportation and

increasing the use of outside contract forces while meeting

the criteria in subdivisions (1) through (3) of this

subsection.

(f)(1) The General Assembly finds that the Equipment Sections of

the 14 highway divisions perform maintenance and repair

functions for all Department of Transportation equipment,

except for sedans which are maintained through the

Department of Administration. Each division has between

five and 10 garages, including one major division garage.

815



CHAPTER 321 Session Laws - 1993

In some cases, two-person garages continue to operate in

certain rural areas of thie State, where the distance between

garages is fairly large (40 to 50 miles). In addition, there

are local county garages colocated near the division garages.

These latter garages represent a potential opportunity for

consolidation, to reduce the overall number of garage

facilities maintained by the Department of Transportation.

(2) The Department of Transportation shall develop a plan to

consolidate the equipment section resources associated with

the 14 division garages and those 14 Department county

garages located nearby for submission to the Joint

Legislative Highway Oversight Committee by February 1

,

1994.

(g)(1) The General Assembly finds that Division Traffic Services

units are variously organized, with some units having all

field forces reporting to the Division Traffic Services

Supervisor and others having signal-related forces assigned

to the Assistant Division Traffic Engineer in a Traffic

Control Technical Services unit. The latter arrangement

provides a better balance of technical and nontechnical traffic

services personnel among the middle management positions

within this unit, resulting in a more equitable span of

control among these supervisory personnel. This alignment

recognizes the increasingly technical aspects of traffic signal

planning and implementation, while also providing for a

more balanced distribution of Traffic Services staff among
the Traffic Services supervisors.

(2) The Secretary of Transportation shall realign the Traffic

Services sections of the 14 Traffic Divisions so that the

signal/traffic control personnel report to the Assistant Traffic

Engineer and pavement markings/signs personnel report to

the Traffic Services Supervisor.

(h)(1) The General Assembly finds that the overall level of staffing

for the Department of Transportation should be based on:

a. The determination of resources needed to provide an

acceptable level of service, accomplish the annual

maintenance program efficiently, and erase the existing

maintenance backlog; and

b. The determination of the most appropriate mix of

contract and in-house resources.

As the maintenance work load has increased, the

Department of Transportation has been able to handle a

portion of the increased work through contracting. The
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Department of Transportation can make additional use of

private contractors.

(2) The Department of Transportation shall report to the Joint

Legislative Highway Oversight Committee, on or before

November 1, 1993, a plan on maintenance staffing and on

ways to increase efficiency within the maintenance work

force. The plan may include:

a. The continued contracting out of construction activities,

as well as those maintenance functions, such as mowing,

roadside rest area maintenance, building maintenance,

signal installation, and signal maintenance, that it

currently contracts;

b. The contracting out of all of the Secondary Road

Construction program and free up the in-house

maintenance staff now performing this function to

concentrate on backlogged and expanding maintenance

needs; and

c. Expanding the Department's efforts to contract out

maintenance functions, by increasing the proportion of

contracted work in such areas as: ditch cleaning,

landscaping, and bituminous surface treatment

resurfacing.

Requested by: Senator Lee, Representatives McAllister, McLaughlin

EQUIPMENT FUND TRANSFER
Sec. 150. The Department of Transportation's Equipment Fund

shall pay to the Highway Fund the sum of ten million dollars

($10,000,000) for the 1993-94 fiscal year.

Requested by: Senator Lee, Representatives McAllister, McLaughlin

DEPARTMENT OF TRANSPORTATION TO REPORT ON
BILLBOARD FEES

Sec. 151. The Department of Transportation shall report to the

Joint Legislative Highway Oversight Committee on or before October

1, 1993, concerning billboard fees. The Department shall report on

the fees currently collected and the amounts of fees that would be

needed to fund the administration of the billboard program.

Requested by: Senator Lee, Representatives McAllister, McLaughlin

DIVISION OF MOTOR VEHICLES TO REPORT ON PERSONNEL
EFFECTS OF NEW COMPUTER SYSTEM

Sec. 152. The Secretary of Transportation shall report to the

Joint Legislative Highway Oversight Committee, on or before October

1, 1993, on the plans for reducing staffing and costs during the 1994-
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95 fiscal year as a result of the implementation of the new computer
systems for Drivers Licensing and Vehicle Registration. The report

shall also contain an update on the status of completion of the

implementation of the new computer systems as of the date of the

report.

Requested by: Senator Lee, Representatives McAllister, McLaughlin
MODIFY AVIATION APPROPRIATION

Sec. 153. (a) G.S. 136-16.4 reads as rewritten:
" § 136-16.4. Continuing aviation appropriations.

There is annually appropriated, beginning with the 1987 -88 Fi scal

year, appropriated from the General Fund to the Department of

Transportation -for aviation purposes , a sum equal to the estimated

revenue derived from the State' s sales and use taxes (exclus ive of

refunds , penalties , and interest) collected and received on sales made
on and after the firs t day of the Fiscal year representing sales and u se

4axes

—

on aircraft, aircraft parts , accessories, lubricants and aviation

fueir the sum of eight million four hundred thousand dollars

($8,400,000) for fiscal year 1993-94 and the sum of eight million

nine hundred thousand dollars ($8,900,000) for fiscal year 1994-95.

Each subsequent fiscal year, there is appropriated from the General
Fund to the Department of Transportation the amount appropriated by
this section to the Department of Transportation for the preceding

fiscal year, plus or minus the percentage of the amount by which the

collection of State sales and use taxes increased or decreased during
the preceding fiscal year. The Department of Transportation may use

funds appropriated under this section only for aviation purposes.
"

(b) This section becomes effective July 1, 1993. _

Requested by: Senator Lee^ Representatives McAllister, McLaughlin
DEPARTMENT OF TRANSPORTATION TO REPORT ON THE
USE OF INMATE LABOR

Sec. 154. The Department of Transportation shall report to the

Joint Legislative Highway Oversight Committee, on or before October
1, 1993, on the use of minimum and medium custody inmates. The
report shall detail:

(1) The requirements placed on the Department by G.S. 148-

26, the State policy on the employment of prisoners.

(2) Whether the use of inmate labor is cost-effective.

(3) Whether the cost-sharing arrangement with the Department
of Correction is equitable with respect to the contributions

from the Department of Transportation and the Highway
Fund.
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(4) A cost-effective analysis comparing the cost and productivity

of using inmate labor versus using temporary highway

maintenance workers.

Requested by: Senator Lee, Representatives McAllister, McLaughlin

BRANCH AGENT TRANSACTION RATE
Sec. 155. The Division of Motor Vehicles of the Department of

Transportation shall compensate a contractor with whom it has a

contract under G.S. 20-63(h) at the rate of ninety-two cents (92C) for

each transaction performed in accordance with the requirements set by

the Division. A transaction is any of the following activities:

(1) Issuance of a registration plate, a registration card, a

registration renewal sticker, or a certificate of title.

(2) Issuance of a handicapped placard or handicapped

identification card.

(3) Acceptance of an application for a personalized registration

plate.

(4) Acceptance of a surrendered registration plate, registration

card, or registration renewal sticker, or acceptance of an

affidavit stating why a person cannot surrender a registration

plate, registration card, or registration renewal sticker.

(5) Cancellation of a title because the vehicle has been junked.

(6) Acceptance of an application for, or issuance of, a refund

for a fee or a tax, other than the highway use tax.

(7) Receipt of the civil penalty imposed by G.S. 20-309 for a

lapse in financial responsibility or receipt of the restoration

fee imposed by that statute.

(8) Acceptance of a notice of failure to maintain financial

responsibility for a motor vehicle.

(9) Collection of the highway use tax.

Performance at the same time of any combination of the items

that are listed within each subdivision or are listed within subdivisions

(1) through (8) of this section is a single transaction. Performance of

the item listed in subdivision (9) of this section in combination with

any other items listed in this section is a separate transaction.

Requested by: Senator Lee, Representatives McAllister, McLaughlin
HIGHWAY FUND ALLOCATIONS BY CONTROLLER

Sec. 156. The Controller of the Department of Transportation

shall allocate at the beginning of each fiscal year from the various

appropriations made to the Department of Transportation in this act.

Titles:

State Construction

State Funds to Match Federal Highway Aid
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State Maintenance '

Ferry Operations, ^

sufficient funds to eliminate all overdrafts on State maintenance and
construction projects, and these allocations may not be diverted to

other purposes.

Requested by: Senator Lee, Representatives McAllister, McLaughlin
CASH FLOW HIGHWAY FUND AND HIGHWAY TRUST FUND
APPROPRIATIONS

Sec. 157. (a) The General Assembly authorizes and certifies

anticipated revenues of the Highway Fund as follows:

For Fiscal Year 1995-96 $969,300,000
For Fiscal Year 1996-97 $979,400,000.

(b) The General Assembly authorizes and certifies anticipated

revenues of the Highway Trust Fund as follows:

For Fiscal Year 1995-96 $578,200,000
For Fiscal Year 1996-97 $590,200,000.

Requested by: Senator Lee, Representatives McAllister, McLaughlin
HIGHWAY FUND LIMITATIONS ON OVEREXPENDITURES

Sec. 158. (a) Overexpenditures from Section 4 of this act may
be made by authorization of the Director of the Budget, Titles:

State Construction Primary Construction

State Construction Urban Construction

State Construction Access and Public Service Roads
State Funds to Match Federal Highway Aid

State Maintenance
Ferry Operations,

provided that there are corresponding underexpenditures from these

same Titles. Overexpenditures or underexpenditures in any Titles

may not vary by more than ten percent (10%) without prior

consultation with the Advisory Budget Commission. Written reports

covering overexpenditures or underexpenditures of more than ten

percent (10%) shall be made to the Joint Legislative Highway
Oversight Committee. The reports shall be delivered to the Director

of the Fiscal Research Division not less than 96 hours prior to the

beginning of the Committee's full meeting.

(b) Overexpenditures from Section 4 of this act. Titles:

State Construction Primary Construction -

State Construction Urban Construction

State Construction Access and Public Service Roads : d
State Funds to Match Federal Highway Aid v ji

State Maintenance v

Ferry Operations,
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for the purpose of providing additional positions shall be approved by

the Director of the Budget and shall be reported on a quarterly basis

to the Joint Legislative Highway Oversight Committee and to the

Fiscal Research Division.

Requested by: Senator Lee, Representatives McAllister, McLaughlin

RESURFACED ROADS MAY BE WIDENED
Sec. 159. Of the contract maintenance resurfacing program

funds appropriated in this act to the Department of Transportation, an

amount not to exceed fifteen percent (15%) of the Board of

Transportation's allocation of these funds may be used for widening

existing narrow pavements that are scheduled for resurfacing. The

Department of Transportation shall report on the use of these funds to

the Joint Legislative Highway Oversight Committee and the Fiscal

Research Division by May 15, 1994.

Requested by: Senator Lee, Representatives McAllister, McLaughlin

HIGHWAY FUND ADJUSTMENTS TO REFLECT ACTUAL
REVENUE

Sec. 160. Any unreserved credit balance in the Highway Fund

on June 30 of each of the fiscal years of this biennium shall support

appropriations in the succeeding fiscal year. If all of the balance is

not needed for these appropriations, the Director of the Budget may

use the remaining excess to establish a reserve for access and public

roads, a reserve for unforeseen happening of a state of affairs

requiring prompt action as provided by G.S. 136-44.1, and other

required reserves. Actual revenue in excess of estimated revenue shall

be placed in the reserve for highway maintenance. If all of the

remaining excess is not used to establish these reserves, the remainder

shall be allocated to the State-funded maintenance appropriations in the

manner approved by the Board of Transportation. The Board of

Transportation shall report monthly to the Joint Legislative Highway

Oversight Committee and the Fiscal Research Division about the use

of the reserve for highway maintenance.

Requested by: Senator Lee, Representatives McAllister, McLaughlin

DEPARTMENT OF TRANSPORTATION TO PAY
COMPENSATION OF ATTORNEYS ASSIGNED TO MOTOR
VEHICLES DIVISION BY THE ATTORNEY GENERAL

Sec. 161. The Department of Transportation shall pay the

compensation, including salaries and benefits, of the attorneys

assigned to the Division of Motor Vehicles by the Attorney General.

The funds to pay the compensation for those legal positions shall be

taken from the Highway Fund.
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Requested by: Senator Lee, Representatives McAllister, McLaughlin
DEPARTMENT OF TRANSPORTATION EXEMPTION FROM
GENERAL STATUTES FOR EXPERIMENTAL PROJECT-
-CONGESTION MANAGEMENT

Sec. 162. The Department of Transportation may enter into a
design-build-warrant contract to develop, with Federal Highway
Administration participation under The 1991 Intermodal Surface
Transportation Efficiency Act, Title VI, Part B, Sections 6051-6059, a
"Congestion Avoidance and Reduction for Autos and Trucks
(CARAT)" system of traffic management for the greater Charlotte-

Mecklenburg urban areas. Notwithstanding any other provision of
law, contractors, contractors' employees, and Department of
Transportation employees involved in this project only do not have to

be licensed by occupational licensing boards as "license" and
"occupational licensing board" are defined in G.S. 93B-1 and for the

purpose of entering into contracts, the Department of Transportation is

exempted from the provisions of the following General Statutes: G.S.
136-28.1, 143-52, 143-53, 143-58, 143-128, and 143-129. These
statutory exemptions are limited and available only to the extent

necessary to comply with federal rules, regulations, and policies for

completion of this project.

The Department of Transportation shall report quarterly to the

Joint Legislative Highway Oversight Committee on its efforts to enter

into a design-build-warrant contract and to award and construct the

project. The report shall include, but not be limited to, the number
of types of firms bidding on the project, special qualifications of the

firms bidding, and the effect statutory exemptions might have had on
the award and construction of the project and the receipt of federal

discretionary funding for the project.

Requested by: Representatives McAllister, McLaughlin, Lemmond,
Senators Lee, Kaplan, Sherron,

DEPARTMENT OF TRANSPORTATION TO REPORT ON
DIVISION OF MOTOR VEHICLES ENFORCEMENT SECTION

Sec. 163. The Department of Transportation shall report to the

Joint Legislative Highway Oversight Committee, on or before October
1, 1993, on efforts by the Department to restructure the Enforcement
Section of the Division of Motor Vehicles.

Requested by: Representatives Nesbitt, McAllister, McLaughlin,
Lemmond, Senators Lee, Kaplan, Sherron,

DISPOSITION OF TAX PROCEEDS FROM THE HIGHWAY
TRUST FUND

Sec. 164. (a) G.S. 105-187.9 reads as rewritten:
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"% 105-187.9. Disposition of tax proceeds.

Taxes collected under this Article at the rate of eight percent (8%)
shall be credited to the General Fund. Taxes collected under this

Article at the rate of three percent (3%) shall be credited to the North

Carolina Highway Trust Fund. In each fiscal year the State Treasurer

shall transfer the sum of one hundred seventy million dollars

($170,000,000) of the taxes deposited in the Trust Fund to the

General Fund. Fund by tran sferring one-fourth of this amount at the

end of each quarter in the Fiscal year . The transfer of funds

authorized by this section may be made by transferring one-fourth of

the amount at the end of each quarter in the Fiscal year or by

transferring the full amount annually on July 1 of each Fiscal year,

subject to the availability of revenue.
"

(b) The interest earned on the one hundred seventy million

dollars ($170,000,000) to be transferred pursuant to subsection (a) of

this section shall be deposited in the General Fund.

Requested by: Representatives Barbee, McAllister, McLaughlin,

Lemmond, Senators Lee, Kaplan, Sherron,

DMV ENFORCEMENT EFFICIENCY IMPLEMENTATION
REPORT

Sec. 165. The Commissioner of Motor Vehicles shall report to

the Appropriations Committees on Transportation of the House of

Representatives and Senate and to the Fiscal Research Division, on the

First day of the 1994 Session of the General Assembly, on the

implementation of the 1993-94 expansion budget requests for

computer equipment, computerized vehicle weighing systems, and the

Optical Disk File Storage System. The report shall include the

potential savings in manpower and ofFice expenses attributable to the

new equipment.

Requested by: Representatives McAllister, McLaughlin, Lemmond,
Senators Lee, Kaplan, Sherron,

MAJOR RESURFACING AND MAINTENANCE PROJECTS TO BE
IN TRANSPORTATION IMPROVEMENT PROGRAM

Sec. 166. The Secretary of the Department of Transportation

shall report to the Appropriations Committees on Transportation of the

House of Representatives and the Senate and the Fiscal Research

Division, not later than 30 days before the start of the 1994 Session of

the General Assembly, on a plan to include major resurfacing projects

and major bridge and highway maintenance projects on the primary

system in the Transportation Improvement Program issued pursuant to

G.S. 143B-350(f)(4).
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Requested by: Representatives McAllister, McLaughlin, Senators

Lee, Kaplan, Sherron,

PIEDMONT TRIAD TRANSPORTATION STUDY
Sec. 167. Of the funds appropriated in this act from the

Highway Fund to the Department of Transportation, the sum of two
hundred twenty-two thousand seven hundred fifty dollars ($222,750)
for the 1993-94 fiscal year and the sum of three hundred forty-six

thousand five hundred dollars ($346,500) for the 1994-95 fiscal year

shall be used for a study of the transportation needs of the Piedmont
Triad Area involving the metropolitan planning organizations of High
Point, Greensboro, and Winston-Salem.

The Board of Transportation shall allocate funds for the study as

needed until the appropriation for each year has been used. Funds
not used in any year shall revert to the Highway Fund.

The Board of Transportation shall require the recipient of these

fund allocations to provide detailed periodic reports on its activities and

accomplishments and the expenditures and revenues from all sources.

A final report shall be made to the Board of Transportation and the

North Carolina General Assembly by May 31, 1995.

Requested by: Senators Lee, Kaplan, Sherron, Representatives

McAllister, McLaughlin, Lemmond
STATE HIGHWAY FACILITIES NAMING/RENAMING
MORATORIUM

Sec. 168. (a) The Board of Transportation shall undertake a

review of its policies concerning naming or renaming of bridges,

highways, and other facilities on the State highway system.

(b) The Board of Transportation shall adopt guidelines for the

naming or renaming of bridges, highways, and other facilities on the

State highway system by January 1, 1994. Prior to the adoption of

guidelines, the Board shall review the guidelines with the Joint

Legislative Highway Oversight Committee by October 1, 1993.

(c) Until the Board of Transportation has adopted guidelines

pursuant to subsection (b) of this section, there shall be a moratorium
on the naming or renaming of bridges, highways, and other facilities

on the State highway system.

Requested by: Representatives McAllister, McLaughlin, Nesbitt,

Lemmond, Senators Lee, Kaplan, Sherron,

STUDY OF HIGHWAY FUND EXPENDITURES TO AGENCIES
OTHER THAN THE DEPARTMENT OF TRANSPORTATION

Sec. 169. The Legislative Research Commission may study,

and the Fiscal Trends Study Commission shall study, all

appropriations from the Highway Fund to agencies other than the
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Department of Transportation, including the Highway Patrol,

Department of Correction, and Department of Public Instruction, and

shall report to the General Assembly by the first day of the 1994

Regular Session on the appropriateness of these appropriations, the

trends of these appropriations, on how the future growth in these

appropriations can be limited, and on a policy on what type of

programs can be funded from the Highway Fund.

Requested by: Senators Sands, Lee, Kaplan, Sherron, Representatives

McAllister, McLaughlin, Lemmond
SECONDARY ROAD FUNDS ELIGIBILITY MODIFICATION

Sec. 169.1. Notwithstanding any other provision of law, the

Department of Transportation shall maintain the streets and highways

on the State highway system within municipalities that are not eligible

for funds under G.S. 136-41,2. The Department of Transportation

shall maintain the streets and highways as part of the State secondary

system, and maintain the paving priority for the secondary roads the

same as if the municipality were not incorporated, as long as the

ineligibility for funds under G.S. 136-41.2 continues. The provisions

of this section apply only to municipalities incorporated between July

1, 1989, and June 30, 1993.

Requested by: Senators Lee, Kaplan, Sherron, Representatives

McAllister, McLaughlin, Lemmond
JOINT LEGISLATIVE TRANSPORTATION OVERSIGHT
COMMITTEE

Sec. 169.2. (a) G.S. 120-70.50 reads as rewritten:

"§ 120-70.50. Crealion and membership of Joint Legislative Highway
Transportation Oversight Committee.

The Joint Legislative Highway Transportation Oversight Committee
is established. The Committee consists of 16 members as follows:

(1) Eight members of the Senate appointed by the President Pro
Tempore of the Senate, at least two of whom are members of

the minority party; and

(2) Eight members of the House of Representatives appointed by
the Speaker of the House of Representatives, at least three of

whom are members of the minority party.

Terms on the Committee are for two years and begin on January 15

of each odd-numbered year, except the terms of the initial members,
which begin on appointment. Members may complete a term of

service on the Committee even if they do not seek reelection or are not

reelected to the General Assembly, but resignation or removal from
service in the General Assembly constitutes resignation or removal
from service on the Committee.
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A member continues to serve until his successor is appointed. A
vacancy shall be filled within 30 days by the officer who made the

original appointment." . ;. < ,

(b) G.S. 120-70.5 1(a) reads as rewritten:

"(a) The Joint Legislative Highway Transportation Oversight

Committee shall; may:

(1) Review reports prepared by the Department of

Transportation under G.S. 136 - 184 . or any other agency of

State government related, in any manner, to transportation,

when those reports are required by any law.

(2) Monitor the funds deposited in and expenditures from the

North Carolina Highway Trust Fund—and Fund, the

Highway Fund . Fund, the General Fund, or any other fund

when those expenditures are related, in any manner, to

transportation.

(3) Determine whether funds in the Tru st Fund are spent in

accordance with G . S. 136 - 17.2A and Article 1 4 of Chapter

444. related, in any manner, to transportation are being

spent in accordance with law.

(4) Determine whether any revisions are needed in the funding

for a program for which funds in the Trust Fund Fund, the

Highway Fund, the General Fund, or any other fund when
those expenditures are related, in any manner, to

transportation may be used, including revisions needed to

meet any statutory timetable for the or program.

(5) Report to the General Assembly at the beginning of each

regular session concerning its determinations of needed

changes in the funding -for or operation of programs funded

from—tb€

—

Trus t—Fund, related, in any manner, to

transportation.

These powers, which are enumerated by way of illustration, shall

be liberally construed to provide for the maximum oversight by the

Committee of all transportation matters in this State.
"

(c) G.S. 120-70. 52(a) reads as rewritten:

"(a) The President Pro Tempore of the Senate and the Speaker of

the House of Representatives shall each designate a cochair of the

Joint Legislative Highway Transportation Oversight Committee. The
Committee shall meet at least once a quarter and may meet at other

times upon the joint call of the cochairs."

(d) G.S. 136- 12(b) reads as rewritten:

"(b) At least 30 days before it approves a Transportation

Improvement Program in accordance with G.S. 143B-350(f)(4) or

approves interim changes to a Transportation Improvement Program,
the Department shall submit the proposed Transportation Improvement
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Program or proposed interim clianges to a Transportation

Improvement Program to the following members and staff of tlie

General Assembly:

(1) The Speaker and the Speaker Pro Tempore of the House of

Representatives;

(2) The Lieutenant Governor and the President Pro Tempore of

the Senate;

(3) The Chairs of the House and Senate Appropriations

Committees;

(4) Each member of the Joint Legislative Highway

Transportation Oversight Committee; and

(5) The Fiscal Research Division of the Legislative Services

Commission."

(e) G.S. 136-184 reads as rewritten:

" § 136-184. Reports by Department of Transportation.

(a) The Department of Transportation shall develop, and update

annually, a report containing a completion schedule for all projects to

be funded from the Trust Fund. The report shall include a separate

schedule for the Intrastate System projects, the urban loop projects,

and the paving of unpaved State-maintained secondary roads that have

a traffic vehicular equivalent of at least 50 vehicles a day. The annual

update shall indicate the projects, or portions thereof, that were

completed during the preceding fiscal year, any changes in the

original completion schedules, and the reasons for the changes. The

Department shall submit the report and the annual updates to the Joint

Legislative Highway Transportation Oversight Committee.

(b) The Department of Transportation shall make quarterly reports

to the Joint Legislative Highway Transportation Oversight Committee

containing any information requested by the Committee. The

Department shall provide the Committee with all information needed to

determine if funds available under the Trust Fund and the

Transportation Improvement Program are being spent in accordance

with G.S. 136-17.2A."

(f) G.S. 143-318. 14A(a) reads as rewritten:

"(a) Except as provided in subsection (e) below, all official

meetings of commissions, committees, and standing subcommittees of

the General Assembly (including, without limitation, joint committees

and study committees), shall be held in open session. For the

purpose of this section, the following also shall be considered to be

'commissions, committees, and standing subcommittees of the General

Assembly':

(1) The Legislative Research Commission;

(2) The Legislative Services Commission;

(3) The Advisory Budget Commission;
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(4) The Joint Legislative Utility Review Committee;

(5) The Joint Legislative Commission on Governmental
Operations;

(6) The Joint Legislative Commission on Municipal
Incorporations;

(7) The Commission on the Family;

(8) The Joint Select Committee on Low-Level Radioactive

Waste;

(9) The Environmental Review Commission;
(10) The Joint Legislative Highway Transportation Oversight

Committee;

(1 1) The Joint Legislative Education Oversight Committee;
(12) The Joint Legislative Commission on Future Strategies for

North Carolina;

(13) The Commission on Children with Special Needs;

(14) The Legislative Committee on New Licensing Boards;

(15) The Agriculture and Forestry Awareness Study
Commission;

(16) The North Carolina Study Commission on Aging; and
(17) The standing Committees on Pensions and Retirement."

(g) Any law that contains "Joint Legislative Highway Oversight
Committee" shall be deemed to refer to the "Joint Legislative

Transportation Oversight Committee".

Requested by: Senator Lee, Representatives McAllister, McLaughlin
VISITOR AND WELCOME CENTER FUNDS

Sec. 169.3. (a) G.S. 20-79. 7(c) reads as rewritten:

"(c) Use of Funds in Special Registration Plate Account. —
(1) The Division shall deduct the costs of special registration

plates, including the costs of issuing, handling, and
advertising the availability of the special plates, from the

Special Registration Plate Account.

(2) From the funds remaining in the Special Registration Plate

Account after the deductions in accordance with subdivision

(1) of this subsection, there is appropriated from the Special

Registration Plate Account the sum of three hundred twenty-

five thousand dollars ($325,000) for the 1993-94 fiscal year

and the sum of three hundred seventy-five thousand dollars

($375,000) for the 1994-95 Fiscal year to provide operating

assistance for the Visitor and Welcome Centers:

a. on U.S. Highway 17 in Camden County, 7^75,000);
b. on U.S. Highway 17 in Brunswick County, ($75,000);
c. on U.S. Highway 441 in Macon County, ($75,000);
d. in the Town of Boone, Watauga County, ($75,000); and
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e. on U.S. Highway 29 in Caswell County, ($25,000) for

~
the 1993-94 fiscal year and ($75,000) for the 1994-95

fiscal year.

(3) The Division shall transfer the remaining revenue in the

Account quarterly as follows:

4i^ a. Thirty-three percent (33%) to the account of the
" Department of Commerce to aid in financing out-of-state

print and other media advertising under the program for

the promotion of travel and industrial development in this

State.

42) b. Fifty percent (50%) to the Department of Transportation
~"

to be used solely for the purpose of beautification of

highways other than those designated as interstate. These

funds shall be administered by the Department of

Transportation for beautification purposes not

inconsistent with good landscaping and engineering

principles.

43) c. Seventeen percent (17%) to the account of the

Department of Human Resources to promote travel

accessibility for disabled persons in this State. These

funds shall be used to collect and update site information

on travel attractions designated by the Department of

Commerce in its publications, to provide technical

assistance to travel attractions concerning accommodation

of disabled tourists, and to develop, print, and promote

the publication ACCESS NORTH CAROLINA as

provided in G.S. 168-2. Any funds allocated for these

purposes that are neither spent nor obligated at the end

of the fiscal year shall be transferred to the Department

of Administration for removal of man-made barriers to

disabled travelers at State-funded travel attractions.

Guidelines for the removal of man-made barriers shall

be developed in consultation with the Department of

Human Resources."

(b) The Secretary of Transportation shall review the State's role

in funding the operations of the visitor centers receiving funding

pursuant to subsection (a) of this section and report the Secretary's

findings to the Joint Legislative Highway Oversight Committee by

March 1, 1994.

Requested by: Senators Lee, Plyler, Kaplan, Sherron, Representatives

McAllister, McLaughlin, Lemmond
FARM EQUIPMENT DEALER PLATE USAGE

Sec. 169.4. G.S. 20-79(d) reads as rewritten:
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"(d) Dealer's license plates may be used on motor vehicles owned
by, or assigned to, duly licensed motor vehicle dealers of this State

when operated on the highways of this State by the dealer, corporate

officers of the dealership, salespersons or full-time employees of the

dealership, and any designated part-time employees of the dealership;

provided, the vehicle is subject to the proof of financial responsibility

requirements of Article 9A of this Chapter. A dealer who sells,

trades, or services farm tractors may use a dealer license plate on a

vehicle that is owned by the dealer and is used to haul farm tractors or

any other farm-related equipment sold, traded, or serviced by the

dealer. A dealership owner who desires to use dealer's license plates

as herein provided shall make application on a form provided by the

Division of Motor Vehicles and pay the annual amount set in G.S. 20-

87(7)."

Requested by: Senators Daniel, Lee, Kaplan, Sherron,

Representatives McAllister, McLaughlin, Lemmond
SOME TEMPORARY FERRY DIVISION POSITIONS
CONVERTED TO PERMANENT FULL-TIME POSITIONS.

Sec. 169.5. Any temporary positions in the Ferry Division that

are filled by personnel who have worked for 24 or more months as of

the effective date of this act, shall be converted to permanent full-time

positions, subject to the approval of the Secretary of Transportation.

PART 19. DEPARTMENT OF CORRECTION

Requested by: Senator Odom, Representatives Holt, Gist

CURRENT OPERATING EXPENSES
Sec. 170. From the funds appropriated to the Department of

Correction in the certified budget for the 1993-94 fiscal year, the

Department may transfer within its budget up to five million dollars

($5,000,000) for repair and renovation of its facilities. The use of

these funds shall be subject to the prior approval of the Office of State

Budget and Management. The Department of Correction shall have a

verifiable ten percent (10%) goal for participation by minority and
women contractors in these projects. If necessary, the Department
may transfer within its budget up to six hundred fifty thousand dollars

($650,000) in each fiscal year to match federal grant funds received

by the Department.

The Department of Correction shall submit a schedule of repairs

and renovations funded pursuant to this section and shall provide

information on the use of minority and women contractors for those

projects in a quarterly report to the Joint Legislative Commission on
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Governmental Operations and to the Chairs of the Senate and House

Appropriations Subcommittees on Justice and Public Safety.

Requested by: Senator Odom, Representatives Holt, Gist

LIMIT USE OF OPERATIONAL FUNDS
Sec. 171. Funds appropriated in this act to the Department of

Correction for operational costs for additional facilities shall be used

for personnel and operating expenses set forth in the budget approved

by the General Assembly in this act. These funds may not be

expended for any other purpose, and may not be expended for

additional prison personnel positions until the new facilities are within

90 days of completion, except for certain management and support

positions necessary to prepare the facility for opening, as authorized in

the budget approved by the General Assembly.

Requested by: Senator Odom, Representatives Holt, Gist

NCCIW/MATCH PROGRAM FUNDS
Sec. 172. Funds from the one hundred twelve million five

hundred thousand dollars ($112,500,000) in bond proceeds

appropriated and allocated for repairs and renovations at the North

Carolina Correctional Institution for Women in Section 239 of Chapter

689 of the 1991 Session Laws, as amended by Section 41(a) of

Chapter 1044 of the 1991 Session Laws, shall be used to provide a

gatehouse and a visiting/operations center that will include designated

space for the Mothers and Their Children (MATCH) program. The

MATCH program will be a specialized treatment program that will

provide supervised visitation between inmates and their children and

hold classes in parenting and related subjects.

Requested by: Representatives Holt, Gist, Senator Odom
SUMMIT HOUSE

Sec. 173. (a) Of the funds appropriated to the Department of

Correction, the sum of four hundred thousand dollars ($400,000) for

the 1993-94 fiscal year, and the sum of four hundred thousand dollars

($400,000) for the 1994-95 fiscal year, shall be used to support the

program at Summit House, a community-based residential alternative

to incarceration for mothers and pregnant women convicted of

nonviolent crimes, including expansion of nonresidential day center

services.

(b) Of the funds appropriated to the Department of Correction

for the 1993-94 fiscal year, the sum of one hundred fifty thousand

dollars ($150,000) shall be used for planning and site selection of

satellite Summit House programs in Mecklenburg and Wake Counties.

Any funds appropriated by this section for planning and site selection
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which are available after completion of the planning and site selection

process may be used by Mecklenburg and Wake Counties to

supplement local resources allocated for site acquisition.

(c) Of the funds appropriated to the Department of Correction

for the 1994-95 fiscal year, the sum of five hundred thousand dollars

($500,000) shall be used for the sharing of operating costs of satellite

Summit House programs in Mecklenburg and Wake Counties. The
funds appropriated for operating costs of the satellite programs in

Mecklenburg and Wake Counties are in addition to other resources

available to those programs.

(d) Each fiscal year, Summit House shall report quarterly to the

Joint Legislative Commission on Governmental Operations on the

expenditure of State appropriations and on the effectiveness of the

program, including information on the number of clients served, the

number of clients who have their probation revoked, and the number
of clients who successfully complete the program while housed at

Summit House. For the 1993-94 fiscal year. Summit House shall

report to the Joint Legislative Commission on Governmental
Operations on the progress of the planning and site selection process

for the satellite programs funded by this section. For the 1994-95

fiscal year. Summit House shall report to the Joint Legislative

Commission on Governmental Operations on the expansion of its

program into Mecklenburg and Wake Counties.

Requested by: Senator Odom, Representatives Holt, Gist

HARRIET HOUSE
Sec. 174. Of the funds appropriated to the Department of

Correction, the sum of two hundred thousand dollars ($200,000) for

the 1993-94 fiscal year shall be used to support the programs of

Harriet House, a transitional home for female ex-offenders and their

children. Harriet House shall report quarterly to the Joint Legislative

Commission on Governmental Operations on the expenditure of State

appropriations and on the effectiveness of the program including

information on the number of clients served and the number of clients

who successfully complete the Harriet House program.

Requested by: Senator Odom, Representatives Holt, Gist

INMATE INCENTIVE PAY
Sec. 175. G.S. 148-18(a) reads as rewritten:

"(a) Prisoners employed in prison enterprises shall be compensated
at hourly rates fixed by the Department of Correction's rules and
regulations, or on the basis of production quotas established by prison

enterprises, for work performed; provided, that no prisoner working
for prison enterprises shall be paid more than one dollar ($1.00) three
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dollars ($3.00) per day from funds made available by the Prison

Enterprises Fund.

Prisoners employed other than by prison enterprises and those

involved in the maintenance and housekeeping of the prison system,

shall be compensated at rates fixed by the Department of Correction's

rules and regulations; provided, that no prisoner so paid shall receive

more than one dollar ($1.00) per day. The source of wages and

allowances provided inmates who are not employed by prison

enterprises shall be funds provided by the Department of

Transportation to the Department of Correction for this purpose. The
provisions of this subsection shall not apply to wages paid by private

prison enterprises conducted pursuant to G.S. 148-70."

Requested by: Senator Odom
PRIVATE CONFINEMENT FACILITIES

Sec. 176. No for-profit, privately owned or operated

confinement facilities may be added to the State prison system unless

approved by the General Assembly. Notwithstanding the provisions of

this section or any other provision of law, the Secretary of Correction

may issue a request for proposal or employ other appropriate bidding

process or procedure to determine contract terms or conditions under

which private for-profit or nonprofit firms would offer to provide and

operate treatment centers at various locations across the State totalling

500 beds for prisoners committed to the custody of the Department of

Correction who are diagnosed as needing treatment for alcohol or drug

abuse. The State may continue its existing contracts with private,

nonprofit firms to provide or operate work and study release centers

for women and for youth.

The solicitation of bids for alcohol or drug treatment centers does

not authorize the Secretary of Correction to enter into contracts with

private for-profit or nonprofit firms to provide and operate such

treatment centers. The Secretary of Correction shall report the results

of the solicitation of bids to the Speaker of the House of

Representatives, the President Pro Tempore of the Senate, the Chairs

of the House and Senate Appropriations Committees, the Chairs of the

House and Senate Appropriations Subcommittees on Justice and Public

Safety, the Joint Legislative Commission on Governmental Operations,

and the Fiscal Research Division by April 15, 1994.

Requested by: Representatives Holt, Gist, Senator Odom
CONSOLIDATION OF PRISON FACILITIES

Sec. 177. In order to begin the consolidation of smaller prison

units into a lesser number of facilities, the Department of Correction

shall develop and implement plans to close Granville, Halifax, Person,
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Warren, and Vance prison units and replace them with appropriate

facilities to be recommended by the Department.

Requested by: Representatives Holt, Gist, Senator Odom
REASONABLE AUDIT FEES AND ACCESS TO INMATE
MEDICAL RECORDS

Sec. 178. (a) Any hospital in the State that provides medical

care or treatment to an inmate in the custody of the Department of

Correction shall permit the Department or any of its agents to review

or audit those medical records upon request. The hospital may charge

no more than reasonable fees for allowing such review or audit for

providing necessary copies of bills or charges or information related to

bills or charges and may not impose any unreasonable conditions or

restrictions upon the access to those medical records.

(b) Effective upon ratification of this act, Chapter 13 IE of the

General Statutes is amended by adding a new section to read:
"
§ 13IE-99.2. Inmate medical records.

Notwithstanding any other provision of law, a hospital does not

breach patient confidentiality by providing the Department of

Correction with the medical records of inmates who receive medical

treatment at the hospital while in the custody of the Department. A
hospital complying with a request from the Department of Correction

or its agent for a copy of the medical records of an inmate who
received medical services while in custody shall be immune from
liability in any civil action for the release of the inmate's medical

record.
"

Requested by: Senator Odom, Representatives Holt, Gist ' _

COMMUNITY CORRECTIONS PROGRAMS
Sec. 178.1. It is the intent of the General Assembly to consider

action during 1994 upon the recommendation of the Government
Performance Audit Committee to transfer the Community Service

Work Program from the Department of Crime Control and Public

Safety to the Department of Correction and to consolidate all

community corrections programs under a single administrative

structure. The 1993 General Assembly shall further evaluate the

advantages and disadvantages of such a transfer and consolidation, and
the specific ways in which to implement a transfer and consolidation,

and shall consider action upon the recommendation during its 1994
Regular Session.

PART 20. DEPARTMENT OF CRIME CONTROL AND PUBLIC
SAFETY
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Requested by: Senator Odom, Representatives Holt, Gist

REPORT ON COMMUNITY SERVICE WORKERS
Sec. 179. The Department of Crime Control and Public Safety

shall report quarterly in the 1993-94 fiscal year and the 1994-95 fiscal

year to the Joint Legislative Commission on Governmental Operations

and the Fiscal Research Division on the number of community service

workers who were available during each month of the time period

preceding that report to perform repairs and maintenance of the parks

and when and where they were available.

Requested by: Senator Odom, Representatives Holt, Gist

RAPE VICTIMS ASSISTANCE PROGRAM
Sec. 180. (a) Notwithstanding G.S. 143-12 or any other

provision of law, the Department of Crime Control and Public Safety

may utilize up to one hundred fifty thousand dollars ($150,000) of

funds received, but not used, from the contingency and emergency
fund in order to liquidate unpaid invoices for hospital emergency room
services provided to rape victims and to provide rape evidence

collection kits to hospital emergency rooms.

(b) This section becomes effective June 30, 1993.

Requested by: Senator Odom, Representatives Hoh, Gist

NATIONAL GUARD DISASTER TRAINING
Sec. 181. (a) G.S. 166A-6 is amended by adding a new

subsection to read:
"
(d) In preparation for a state of disaster, with the concurrence of

the Council of State, the Governor may use contingency and
emergency funds as necessary and appropriate for National Guard
training in preparation for disasters.

"

(b) This section is effective upon ratification.

Requested by: Senators Lee, Odom, Representatives Holt, Gist

REPORT BY HIGHWAY PATROL DIVISION
Sec. 182. The Department of Crime Control and Public Safety,

Highway Patrol Division, shall prepare a written report to the Senate

and House Appropriations Committees on Justice and Public Safety

and to the Joint Appropriations Committee on Transportation on the

following:

(1) Development of a long-range staffing plan, including

optimum patrol strength;

(2) Assignment of troopers to counties, including a plan for the

revision of county assignments that reflects overall staffing

levels;
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(3) Development of a plan for reciprocity with local law

enforcement agencies that specifies the number of local law

enforcement officers eligible to participate in training offered

by the Division;

(4) Justification of the use of troopers on special assignment to

provide security services at special and public events,

including sporting events, and the development of a rate of

reimbursement for services provided at special and public

events; and

(5) Justification of the annual automatic pay increase currently

provided to sworn Division personnel.

By April 30, 1994, the Department of Crime Control and Public

Safety, Highway Patrol Division, shall provide copies of the report to

the Senate and House Appropriations Committees on Justice and

Public Safety and to the Joint Appropriations Committee on

Transportation, and to the Fiscal Research Division of the Legislative

Services Office. The Division shall be available to present the report

to the Senate and House Appropriations Committees on Justice and

Public Safety and to the Joint Appropriations Committee on
Transportation within five days of the convening of the Joint

Appropriations Committee. The Senate and House Appropriations

Committees on Justice and Public Safety and the Joint Appropriations

Committee on Transportation shall meet within five days of the

convening of the Joint Appropriations Committee to receive the report

required by this section.

Requested by: Representatives Holt, Gist, Senator Odom
REPORT ON THE CRIME VICTIMS COMPENSATION FUND

Sec. 183. The Department of Crime Control and Public Safety

shall report annually to the Senate and House Appropriations Base

Budget Committees on Justice and Public Safety and the Fiscal

Research Division on the administrative expenditures of the North
Carolina Crime Victims Compensation Fund.

Requested by: Representatives Holt, Gist, Senator Odom
LEGISLATIVE REVIEW OF DRUG LAW ENFORCEMENT AND
OTHER GRANTS

Sec. 184. (a) Section 1303(4) of the Omnibus Crime Control

and Safe Streets Act of 1968 provides that State applications for drug
law enforcement grants are subject to review by the State legislature or

its designated body.

(b) The North Carolina General Assembly hereby provides that

State applications for grants under the State and Local Law
Enforcement Assistance Act of 1986, Part M of the Omnibus Crime
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Control and Safe Streets Act of 1968 as enacted by Subtitle K of P.L.

99-570, the Anti-Drug Abuse Act of 1986, are subject to review by

the Joint Legislative Commission on Governmental Operations if at the

time of review the General Assembly is not in session. Any State

agency submitting a grant application for review shall also report to

the House Appropriations Subcommittee on Justice and Public Safety

and to the Senate Appropriations Committee on Justice and Public

Safety with regard to the grant.

(c) Unless a State statute provides a different forum for review,

when a federal law or regulation provides that a State application for a

grant must be reviewed by the State legislature or its designated body

and at the time of the review the General Assembly is not in session,

that application shall be reviewed by the Joint Legislative Commission

on Governmental Operations. Any State agency submitting a grant

application for review shall also report to the House Appropriations

Subcommittee on Justice and Public Safety and to the Senate

Appropriations Committee on Justice and Public Safety with regard to

the grant.

Requested by: Representatives Holt, Gist, Senator Odom
AUTOMATED ADMINISTRATION OF THE CRIME VICTIMS
COMPENSATION FUND

Sec. 185. The Department of Crime Control and Public Safety

shall develop or acquire software to automate the system of claims and

reimbursement administration for the Crime Victims Compensation

Fund. The automated system shall have among its capabilities the

ability to track individual applications for reimbursement from the

initial filing of the claim through the disposition of the claim,

including the status of claims investigations and third-party

reimbursements. The Department of Crime Control and Public Safety

shall submit a report to the House and Senate Appropriations

Committees on Justice and Public Safety and to the Fiscal Research

Division by March 31, 1994, that identifies the automated system

installed by the Department, documents the status of bringing the

claims management and reimbursement system on-line, and

documents the ability of the system to track administration and

reimbursement of claims.

PART 21. JUDICIAL DEPARTMENT

Requested by: Senator Odom, Representatives Holt, Gist

AOC NETWORK TRANSFER STUDY
Sec. 186. The Information Resource Management Commission

and the Administrative Office of the Courts jointly shall prepare a
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written evaluation of the costs, benefits, and feasibility of transferring

ownership of the Administrative Office of the Courts' network back to

the ownership and management of the State Telecommunications

System. The evaluation shall include an independent study to

determine whether the incremental operating costs (including

incremental overhead costs) are lower under the State

Telecommunications System and whether a service level agreement

between the State Telecommunications System and the Administrative

Office of the Courts that meets the Administrative Office of the

Courts' requirements for network service can be developed. The
Information Resource Management Commission and the

Administrative Office of the Courts jointly shall present the written

evaluation to the Joint Legislative Commission on Governmental

Operations not later than December 31, 1993.

Requested by: Senator Odom, Representatives Holt, Gist

INDIGENT PERSONS' ATTORNEY FEE FUND
Sec. 187. (a) Effective July 1, 1993, the Administrative Office

of the Courts shall each year of the 1993-95 biennium place the sum
of three million eight hundred thousand dollars ($3,800,000) from the

Indigent Persons' Attorney Fee Fund in a reserve for capital cases and

for transcripts, professional examinations, and expert witness fees.

The Administrative Office of the Courts shall allot these funds as

needed for these purposes and for unanticipated demands on the fund.

(b) Effective July 1, 1993, the Administrative Office of the

Courts shall, for each year of the biennium, allot the sum of eleven

million five hundred thousand dollars ($11,500,000) from the Indigent

Persons' Attorney Fee Fund for adult, juvenile, and guardian ad
litem cases for the 1993-94 and 1994-95 fiscal years to each judicial

district in which the superior and district court districts are

coterminous, and otherwise by county, according to the caseload of

indigent persons who were not represented by the public defender in

the districts or counties during 1992-93 and 1993-94, respectively.

The Administrative Office of the Courts shall notify all senior

resident superior court judges, all chief district court judges, and the

clerk of superior court within the district or county immediately after

the allotment is made and shall regularly notify them how much
remains for the district or county.

The senior resident superior court judge and the chief district

court judge of each district or county shall ask all judges holding court

within the district or county: (i) to take into consideration the amount
of money allotted at the beginning of the fiscal year and the amount of

money remaining in the allotment when they award counsel fees to

attorneys of indigent persons, and (ii) to make an effort to award fees
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equally and justly for legal services provided. The clerk of superior

court for each county shall ensure that all judges holding court within

the county receive this request from the senior resident superior court

judge and the chief district court judge.

(c) If the funds allotted pursuant to subsection (b) of this section

are depleted in a district or county prior to the end of the fiscal year,

the Administrative Office of the Courts shall allot the remaining funds

from the Indigent Persons' Attorney Fee Fund in the same manner as

provided in subsection (b) of this section. However, if necessary and

appropriate due to unusual and unanticipated circumstances occurring

in the current year, the Administrative Office of the Courts may

allocate funds to a district or county in a manner calculated to result

in the reasonably fair distribution of remaining funds. Such funds

shall be subject to the limitations and directions set out in subsection

(b) of this section.

(d) If the funds allotted pursuant to subsection (c) of this section

are depleted in a district or county prior to the end of the fiscal year,

the Administrative Office of the Courts is authorized to resume

payments in such districts or counties only if and when it is

reasonably determined that the total projected expenditures will be less

than the total approved budget for the Indigent Persons' Attorney Fee

Fund for the fiscal year.

Requested by: Senator Odom, Representatives Holt, Gist

SPECIAL CAPITAL CASE REHEARING FUND
Sec. 188. (a) There is continued in the Judicial Department

the nonreverting special fund known as "The Special Capital Case

Rehearing Fund". The funds shall be used to provide for

resentencing hearings, related appeals, and postconviction hearings

required by the decisions of the United States Supreme Court in

McKoy V. North Carolina , decided March 5, 1990, and of the

Supreme Court of North Carolina upon remand of that case, including

the payment of attorneys' fees and related expenses for representation

of indigent persons as specified in Subchapter IX of Chapter 7A of the

General Statutes. The Special Capital Case Rehearing Fund shall

terminate, and all funds remaining in it shall be transferred to the

Indigent Persons' Attorney Fee Fund, when the Director of the

Administrative Office of the Courts certifies to the State Controller that

all reasonably foreseeable resentencing hearings, related appeals, and

postconviction hearings have been substantially completed.

(b) Of the funds appropriated from the General Fund to the

Judicial Department for the 1993-95 biennium, the sum of one million

forty-eight thousand four hundred twenty-four dollars ($1,048,424) for

the 1993-94 fiscal year and the sum of one million forty-eight
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thousand four hundred twenty-four dollars ($1,048,424) for the 1994-

95 fiscal year may be used for the purposes indicated in this section.

Requested by: Senator Odom, Representatives Holt, Gist

COMMUNITY PENALTIES PROGRAMS ^

Sec. 189. (a) Of the funds appropriated from the General
Fund to the Judicial Department for the 1993-95 biennium to conduct
the community penalties programs, the sum of one million nine
hundred eighteen thousand nine hundred twelve dollars ($1,918,912)
for the 1993-94 fiscal year and the sum of one million nine hundred
eighteen thousand nine hundred twelve dollars ($1,918,912) for the

1994-95 fiscal year may be allocated by the Judicial Department in

any amount among existing community penalties programs or may be
used to establish new community penalties programs.

(b) The Judicial Department shall report annually to the Senate
and House Appropriations Subcommittees on Justice and Public Safety

and to the Fiscal Research Division on the administrative expenditures

of the community penalties programs.

Requested by: Senator Odom, Representatives Holt, Gist

RAPE VICTIM WITNESS COUNSELOR PROGRAM
Sec. 190. From funds appropriated to the Judicial Department

in the certified budget for the 1993-95 biennium, the Administrative

Office of the Courts may transfer within its budget up to twenty-five

thousand dollars ($25,000) for the 1993-94 fiscal year and up to

twenty-five thousand dollars ($25,000) for the 1994-95 fiscal year to

support the existing Rape Victim Witness Counselor Program.

Requested by: Senator Odom, Representatives Holt, Gist

GRANT MATCHING FUNDS
Sec. 191. From the funds appropriated to the Judicial

Department in the certified budget for the 1993-95 biennium, the

Administrative Office of the Courts may transfer within its budget for

each fiscal year up to two hundred thousand dollars ($200,000) to

match any grants awarded to the Judicial Department from non-State

funds.

Requested by: Senator Odom, Representatives Holt, Gist

EXTEND INDIGENT PERSONS' ATTORNEY I^PRESENTATION
CONTRACT PROGRAM

Sec. 192. G.S. 7A-344 reads as rewritten:
" § 7A-344. Special duties of Director concerning representation of
indigent persons.
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In addition to the duties prescribed in G.S. 7A-343, the Director

shall also:

(1) Supervise and coordinate the operation of the laws and

regulations concerning the assignment of legal counsel for

indigent persons under Subchapter IX of this Chapter to the

end that all indigent persons are adequately represented;

(2) Advise and cooperate with the offices of the public defenders

as needed to achieve maximum effectiveness in the discharge

of the defender's responsibilities;

(3) Collect data on the operation of the assigned counsel and the

public defender systems, and make such recommendations to

the General Assembly for improvement in the operation of

these systems as appear to him to be appropriate; and

(4) Accept and utilize federal or private funds, as available, to

improve defense services for the indigent, including indigent

juveniles alleged to be delinquent or undisciplined. To

facilitate processing of juvenile and other indigent cases, the

administrative officer is further authorized, in any district

court district, district or set of districts as defined in G.S.

7A-41.1(a), with the approval of the chief district court

j«dge, judge for cases in the district court division and the

approval of the senior resident superior court judge for cases

in the superior court division, to engage the services of a

particular attorney or attorneys to provide specialized

representation on a full-time or part-time basis."

Requested by: Senator Odom, Representatives Holt, Gist

TRANSFER OF EQUIPMENT AND SUPPLY FUNDS
Sec. 193. Funds appropriated to the Judicial Department in the

1993-95 biennium for equipment and supplies shall be certified in a

reserve account. The Administrative Office of the Courts shall have

the authority to transfer these funds to the appropriate programs and

between programs as the equipment priorities and supply

consumptions occur during the operating year. These funds may not

be expended for any other purpose. The Administrative Office of the

Courts shall make quarterly reports on transfers made pursuant to this

section to the Joint Legislative Commission on Governmental

Operations and the Chairs of the Senate and House Appropriations

Subcommittees on Justice and Public Safety.

Requested by: Senator Odom, Representatives Holt, Gist

ADDITIONAL PUBLIC AND APPELLATE DEFENDER
PERSONNEL
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Sec. 194. From funds appropriated to the Indigent Persons'

Attorney Fee Fund in the Judicial Department for the 1993-95

biennium, the Administrative Office of the Courts may use up to four

hundred sixty-six thousand two hundred thirty dollars ($466,230) in

the 1993-94 fiscal year and up to four hundred seventy-one thousand

nine hundred eighty-nine dollars ($471,989) in the 1994-95 fiscal

year for salaries, benefits, and related expenses to be allocated as

follows:

(1) $217,060 in the 1993-94 fiscal year and $234,478 in the

1994-95 fiscal year to establish up to four new assistant

public defenders;

(2) $140,640 in the 1993-94 fiscal year and $119,555 in the

1994-95 fiscal year to establish up to five new public

defender secretaries; and

(3) $108,530 in the 1993-94 fiscal year and $117,478 in the

1994-95 fiscal year to establish up to two new assistant

appellate defenders.

Requested by: Representatives Holt, Gist, Senator Odom
TRANSFER FUNDS FROM SPECIAL CAPITAL CASE
REHEARING FUND TO THE INDIGENT PERSONS' ATTORNEY
FEE FUND

Sec. 195. (a) Notwithstanding the provisions of Section 78 of

Chapter 689 of the 1991 Session Laws, the Judicial Department may
transfer up to the sum of one million one hundred thousand dollars

($1,100,000) from the Special Capital Case Rehearing Fund,

established in Section 2 of Chapter 742 of the 1991 Session Laws, to

the Indigent Persons' Attorney Fee Fund by June 30, 1994, to pay the

obligations incurred by the Indigent Persons' Attorney Fee Fund.

(b) This section is effective upon ratification.

Requested by: Representatives Holt, Gist, Fitch, Senator Odom
EMERGENCY SPECIAL SUPERIOR COURT JUDGES

Sec. 199. Article 7 of Chapter 7A of the General Statutes is

amended by adding a new section to read:
"
§ 7A-45.2, Emergency special judges of the superior court;

qualifications, appointment, removal, and authority.

(a) Any Justice or Judge of the appellate division of the General

Court of Justice who:

(1) Retires under the provisions of the Consolidated Judicial

Retirement Act, Article 4 of Chapter 135 of the General

Statutes, or who is eligible to receive a retirement allowance

under that act;
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(2) Has not reached the mandatory retirement age specified in

G.S. 7A-4.20;

(3) Has served at least five years as a superior court judge or

five years as a justice or judge of the appellate division of

the General Court of Justice, or any combination thereof,

whether or not eligible to serve as an emergency justice or

judge of the appellate division of the General Court of

Justice; and

(4) Whose judicial service ended within the preceding 10 years;

may apply to the Governor for appointment as an emergency special

superior court judge in the same manner as is provided for application

as an emergency superior court judge in G.S. 7A-53. If the

Governor is satisfied that the applicant meets the requirements of this

section and is physically and mentally able to perform the duties of a

superior court judge, the Governor shall issue a commission

appointing the applicant as an emergency special superior court judge

until the applicant reaches the mandatory retirement age for superior

court judges specified in G.S. 7A-4.20.

(b) Any emergency special superior court judge appointed as

provided in this section shall:

(1) Have the same powers and duties, when duly assigned to

hold court, as provided for an emergency superior court

judge by G.S. 7A-48;

(2) Be subject to assignment in the same manner as provided for

an emergency superior court judge by G.S. 7A-46;

(3) Receive the same compensation, expenses, and allowances,

when assigned to hold court, as an emergency superior court

judge as provided by G.S. 7A-52(b);

(4) Be subject to the provisions and requirements of the Canons
of Judicial Conduct; and

(5) Not engage in the practice of law during any period for

which the emergency special superior court judgeship is

commissioned. However, this subdivision shall not be

construed to prohibit an emergency special superior court

judge appointed pursuant to this section from serving as a

referee, arbitrator, or mediator, during service as an

emergency special superior court judge when the service

does not conflict with or interfere with the emergency special

superior court judge's judicial service in emergency status.

(c) Upon reaching mandatory retirement age for superior court

judges as set forth in G.S. 7A-4.20, any emergency special superior

court judge appointed pursuant to this section, whose commission has

expired, may be recalled as a recalled emergency special superior
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court Judge to preside over any regular or special session of the

superior court under the following circumstances:

(1) The Judge shall consent to the recall;

(2) The Chief Justice may order the recall;

(3) Prior to ordering recall, the Chief Justice shall be satisfied

that the recalled Judge is capable of efficiently and promptly
discharging the duties of the office to which recalled;

(4) Jurisdiction of a recalled emergency special superior court

Judge is as set forth in G.S. 7A-48;

(5) Orders of recall and assignment shall be in writing and
entered upon the minutes of the court to which assigned;

and

(6) Compensation, expenses, and allowances of recalled

emergency special superior court Judges are the same as for

recalled emergency superior court Judges under G.S. 7A-
52(b).

(d) Any former Justice or Judge of the appellate division of the

General Court of Justice who otherwise meets the requirements of
subsection (a) of this section to be appointed an emergency special

superior court Judge but has already reached the mandatory retirement

age for superior court Judges set forth in G.S. 7A-4.20 on retirement

may, in lieu of serving as an emergency Judge of the court from
which he retired, apply to the Governor to be appointed as an
emergency special superior court Judge as provided in this section. If

the Governor issues a commission to the applicant, the retired Justice

or Judge is subject to recall as an emergency special superior court

Judge as provided in subsection (c) of this section.

(e) No Justice or Judge appointed as an emergency special superior
court Judge or subject to recall as provided in this section shall,

during the period so appointed or subject to recall, contemporaneously
serve as an emergency Justice or Judge of the appellate division of the

General Court of Justice.
"

Requested by: Representatives Holt, Gist, Senator Odom
STUDY OF MEDIATION PROGRAMS

Sec. 200.The Administrative Office of the Courts shall study the

effectiveness of the Child Custody and Visitation Mediation Programs,
the Court-Ordered Non-Binding Arbitration Programs, and the

Dispute Mediation Programs, and shall report its findings to the

General Assembly by April 15, 1994, including recommendations on
whether those programs should be expanded and in what manner they

should be expanded.
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Requested by: Senator Plyler, Representative Barnes

SENTENCING COMMISSION EXTENDED
Sec. 200.1. (a) Section 8 of Chapter 1076 of the 1989 Session

Laws, as amended by Chapters 812 and 816 of the 1991 Session Laws

and Chapter 253 of the 1993 Session Laws, reads as rewritten:

"Sec. 8. This act is effective upon ratification, and shall expire

August'l. 1993 July 1, 1994.
"

(b) G.S. 164-38 reads as rewritten:

"
§ 164-38. Terms of members; compensation; expenses.

The terms of existing members shall expire on June 30, 1992.

1993. New members shall be appointed or the existing members

reappointed by the appointing authorities to serve until July 1 ,
1993,

1994, unless they resign or are removed. Members serving by virtue

of elective or appointive office or as designees of such officeholders

may serve only so long as the officeholders hold those respective

offices. Members appointed by the Speaker of the House and the

President Pro Tempore of the Senate may be removed by the

appointing authority without cause. Vacancies occurring before the

expiration of a term shall be filled in the manner provided for the

members first appointed. A member of the Commission may be

removed only for disability, neglect of duty, incompetence, or

malfeasance in office. Before removal, the member is entitled to a

hearing. Effective with respect to members designated on or after July

1, 1992, a person making a designation pursuant to G.S. 164-37 may

not make another designation, except that the person's successor in

elective or appointive office may make a new designation.

The Commission members shall receive no salary for serving. All

Commission members shall receive necessary subsistence and travel

expenses in accordance with the provisions of G.S. 120-3.1, 138-5,

and 138-6 as applicable."

Requested by. Senator Odom
REGIONAL MEDIATION CENTER IN PITT COUNTY TO
PROVIDE MEDIATION SERVICES TO EASTERN NORTH
CAROLINA

Sec. 200.2. Of the funds appropriated to the Judicial

Department from the General Fund for the 1993-94 fiscal year, the

sum of forty thousand dollars ($40,000) may be used for The

Mediation Center of Pitt County, Inc., a dispute settlement center in

Pitt County, to establish a regional mediation and dispute settlement

center to serve Eastern North Carolina.

Requested by: Senator Odom, Representatives Holt, Gist

EMERGENCY JUDGES' PER DIEM INCREASE
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Sec. 200.3. Effective August 1, 1993, G.S. 7A-52(b) reads as

rewritten:

"(b) In addition to the compensation or retirement allowance he the

judge would otherwise be entitled to receive by law, each emergency
judge of the district or superior court who is assigned to temporary
active service by the Chief Justice shall be paid by the State -hi* the

judge's actual expenses, plus one hundred Fift>r dollars ($150.00) two
hundred dollars ($200.00) for each day of active service rendeTed
upon recall. No recalled retired trial judge shall receive from the

State total annual compensation for judicial services in excess of that

received by an active judge of the bench to which the judge is

recalled."

Requested by: Senator Odom
TRANSFER CASWELL AND PERSON COUNTIES TO NEWLY
CREATED JUDICIAL AND PROSECUTORIAL DISTRICTS 9A

Sec. 200.4. (a) G.S. 7A-41(a) reads as rewritten:

"(a) The counties of the State are organized into judicial divisions

and superior court districts, and each superior court district has the

counties, and the number of regular resident superior court judges set

forth in the following table, and for districts of less than a whole
county, as set out in subsection (b) of this section:

Superior

Judicial Court No. of Resident
Division District Counties Judges

First 1 Camden, Chowan, ,
.-. 2 :.

Currituck,

Dare, Gates,

Pasquotank,

Perquimans
2 Beaufort, Hyde,

Martin,

Tyrrell, Washington

J
^,- .,•,„..

3A Pitt 2 .-:.:..;.

3B Carteret, Craven,

Pamlico
. 1

--

4A Duplin, Jones,

Sampson
4B Onslow .,., V:;; . ,.-«

5 New Hanover,

Pender

:. :.^^ryy -:

6A Halifax 1 ,:• !„.-•,,•.
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6B Bertie, Hertford,

Northampton

1

r'

7A Nash 'V 1

7B (part of Wilson,

part of Edgecombe,

see subsection (b))

•^^
1

7C (part of Wilson,

part of Edgecombe,

see subsection (b))

1

8A Lenoir and Greene 1

8B Wayne 1

9 Franklin, Granville,

Person,

Vance, Warren

2

9A Person, Caswell 1

lOA (part of Wake,
see subsection (b))

1

lOB (part of Wake,
see subsection (b))

2

IOC (part of Wake,
see subsection (b))

1

lOD (part of Wake,
see subsection (b))

1

11 Harnett, Johnston,

Lee

2

12A (part of Cumberland,

see subsection (b))

1

12B (part of Cumberland,

see subsection (b))

1

12C (part of Cumberland,

see subsection (b))

2

13 Bladen, Brunswick,

Columbus
2

14A (part of Durham,
see subsection (b))

1

14B (part of Durham,
see subsection (b))

3

15A Alamance 1

15B Orange, Chatham 1

16A Scotland, Hoke 1

16B Robeson 2

17A Caswell, Rockingham 2

17B Stokes, Surry 1
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18A (part of Guilford,

see subsection (b))

''V*'i -/I

tm (part of Guilford,

see subsection (b))
':.,

.

.',,,',..

18G (part of Guilford,

see subsection (b))

18D (part of Guilford,

see subsection (b))

18E (part of Guilford,

see subsection (b))

1

19A Cabarrus

19B Montgomery,
Randolph

19C Rowan
20A Anson, Moore,

Richmond
20B Stanly, Union
21A (part of Forsyth,

see subsection (b))

21B (part of Forsyth,

see subsection (b))

21C (part of Forsyth,

see subsection (b))

21D (part of Forsyth,

see subsection (b))

22 Alexander, Davidson,

Davie, Iredell

2

23 Alleghany, Ashe,

Wilkes, Yadkin
Fourth 24 Avery, Madison,

Mitchell,

Watauga, Yancey
25A Burke, Caldwell 2
25B Catawba 1

26A (part of Mecklenburg,

see subsection (b))

2

26B (part of Mecklenburg,
see subsection (b))

2

26C (part of Mecklenburg,

see subsection (b))

2

27A Gaston 2
27B Cleveland, Lincoln 1 'y-ir^

28 Buncombe 2
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29 Henderson, 2

McDowell, Polk,

Rutherford,

Transylvania

30A Cherokee, Clay, 1

Graham, Macon,
Swain

30B Haywood, Jackson 1."

(b) The Governor shall appoint the superior court judge for the

position created by subsection (a) of this section, whose term shall

expire December 31, 1994. This appointed judge's successor shall be

chosen in the 1994 general election,

(c) One superior court reporter position shall be transferred from

current District 17A to newly created District 9A.

(d) Subsections (a) through (c) of this section become effective

November 1, 1993, or fifteen days after the date upon which

subsections (a) and (b) of this section are approved under Section 5 of

the Voting Rights Act of 1965, whichever is later.

(e) G.S. 7A-133 reads as rewritten:

"§ 7A-133. Numbers ofjudges by districts; numbers of magistrates and
additional seats of court, by counties.

Each district court district shall have the numbers of judges and

each county within the district shall have the numbers of magistrates

and additional seats of court, as set forth in the following table:

Additional

Magistrates Seats of

District Judges County Min.-Max. Court

1 3

2 3

3A 3

Camden 1 2

Chowan 2 3

Currituck 1 2

Dare 3 8

Gates 2 3

Pasquotank

Perquimans
Martin

3

2

5

4

3

8

Beaufort 4 8

Tyrrell

Hyde
Washington

Pitt

1

2

3

10

3

4

4

12 Farmville

Ayden
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3B 4 Craven 7 10 Havelock
Pamlico •-:2- 3

Carteret .5.; 8

4 6 Sampson 6 8

Duplin 9 11

Jones 2 3

Onslow 8 14

5 6 New Hanover 6 11

Pender 4 6
6A 2 Halifax 9 14 Roanoke

Rapids,

Scotland Neck
6B 2 Northampton 5 6 ,

Bertie 4 5

Hertford 5 6
7 6 Nash 7 10 Rocky Mount

Edgecombe 4 6 Rocky Mount
Wilson 4 6

8 5 Wayne 5 1 1 Mount Olive

Greene 2 4
Lenoir 4 10 La Grange

9 54 Person 3 4
Granville 3 7

Vance 3 5

Warren 3 4
Franklin 3 6

9A 2 Person 3 4
Caswell 2 5

10 11 Wake 12 20 Apex,

Wendell,

Fuquay-
Varina,

Wake Forest

11 6 Harnett 7 11 Dunn
Johnston 10 12 Benson,

Clayton

and Selma
Lee 4 6

12 6 Cumberland 10 17

13 4 Bladen 4 6
Brunswick 4 7

Columbus 6 8 Tabor City

14 5 Durham 8 12

15A 3 Alamance 7 10 Burlington
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15B 3 Orange 4 11 Chapel Hill

Chatham 3 8 Siler City

16A 2 Scotland 3 5

Hoke 4 5

16B 5 Robeson 8 16 Fairmont,

Maxton,

Pembroke,
Red Springs,

Rowland,

St. Pauls

17A 32 Caswell 2 3
Rockingham 4 9 Reidsville,

Eden,

Madison

17B 3 Stokes 2 5

Surry 5 8 Mt. Airy

18 10 Guilford 20 26 High Point

19A 2 Cabarrus 5 9 Kannapolis

19B 3 Montgomery 2 4

Randolph 5 8 Liberty

19C 2 Rowan 5 10

20 6 Stanly 5 6

Union 4 6 -< -

Anson 4 5

Richmond 5 6 Hamlet

Moore 5 8 Southern

Pines

21 7 Forsyth 3 15 Kernersville

22 6 Alexander 2 3

Davidson 7 10 Thomasville

Davie 2 3

Iredell 4 8 Mooresville

23 3 Alleghany 1 2

Ashe 3 . 4

Wilkes 4 6

Yadkin 3 5

24 3 Avery 3 4
Madison 4 5

Mitchell 3 4

Watauga 4 6

Yancey 2 4
25 7 Burke 4 7

Caldwell 4 7

Catawba 6 9 Hickory
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26
27A

13

5

Mecklenburg
Gaston

15

11

26
20

27B 4 Cleveland 5 8

Lincoln 4 6
28 5 Buncombe 6 15

29 4 Henderson 4 6

McDowell 3 4
1,,. Polk 3 4

Rutherford 6 8

30 3

Transylvania

Cherokee

2

3

4

4
Clay

Graham
1

2
2

3

Haywood
Jackson

5

3

7

4
Macon 3 4
Swain 2 3.'

Canton

(0 The two district court judgeships created by subsection (e) of

this section shall be filled by the district court judge from current

District 9 who resides in Person County and by the district court judge
from current District 17A who resides in Caswell County, The term

of the judge residing in Caswell County expires December 31, 1994.

This judge's successor shall be elected in the 1994 general election.

The term of the judge residing in Person County expires December
31, 1996. This judge's successor shall be elected in the 1996 general

election.

(g) Secretarial services for the chief district court judge in newly
created District 9A shall be provided by the secretary of the superior

court judge in newly created Superior Court District 9A, created by
subsection (a) of this section

.

(h) The magistrates' positions created by subsection (e) of this

section for Person County in newly created District 9A shall be filled

by the magistrates currently serving Person County in District 9. The
magistrates' positions created by subsection (e) of this section for

Caswell County in newly created District 9A shall be filled by the

magistrates currently serving Caswell County in District 17A.
(i) Juvenile intake, probation, and aftercare services for newly

created District 9A shall be provided by the chief court counselor's

office in District 17A. One such position serving the chief court

counselor's office in current District 9 shall be transferred to District

17A to facilitate the provision of juvenile intake, probation, and
aftercare services to newly created District 9A.

(j) Notwithstanding G.S. 7A-198, district court reporting services

for newly created District 9A shall be provided by electronic recording
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equipment, freelance court reporters, or reports assigned from outside

the District. The chief district court judge shall not appoint a court

reporter to serve the District.

(k) Subsections (e) through (j) of this section become effective

November 1, 1993, or the date upon which subsections (e) and (f) of

this section are approved under Section 5 of the Voting Rights Act of

1965, whichever is later.

(1) G.S. 7A-60(al) reads as rewritten:

"(al) The counties of the State are organized into prosecutorial

districts, and each district has the counties and the number of full-time

assistant district attorneys set forth in the following table:

No. of Full-Time

Prosecutorial Asst. District

District Counties Attorneys

1 Camden, Chowan, Currituck, 6

Dare, Gates, Pasquotank,

Perquimans

2 Beaufort, Hyde, Martin, 4

Tyrrell, Washington

3A Pitt 6

3B Carteret, Craven, Pamlico 6

4 Duplin, Jones, Onslow, 10

Sampson
5 New Hanover, Pender 9

6A Halifax 3

6B Bertie, Hertford, 3

Northampton

7 Edgecombe, Nash, Wilson 10

8 Greene, Lenoir, Wayne 8

9 Franklin, Granville, -8 7

Person, Vance, Warren
9A Person, Caswell 2

10 Wake 18

11 Harnett, Johnston, Lee 8

12 Cumberland 12

13 Bladen, Brunswick, Columbus 6

14 Durham 9

15A Alamance ^ 6

15B Orange, Chatham 4

16A Scotland, Hoke 3

16B Robeson 7

17A Caswell, 5 4

Rockingham
17B Stokes, Surry 4
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18 Guilford v ^>: • d : 16

19A Cabarrus, Rowan '''•'''
'/'r-^j •• ' 8

19B Montgomery, Randolph . ' 4^^. v

20 Anson, Moore, Richmond, 10
Stanly, Union ' or ; /

21 Forsyth 12 ^^

22 Alexander, Davidson, Davie, 10
Iredell

23 Alleghany, Ashe, Wilkes, 4
Yadkin :

24 Avery, Madison, Mitchell, .3
Watauga, Yancey

25 Burke, Caldwell, Catawba 10
26 Mecklenburg 22
27A Gaston 8

27B Cleveland, 5
Lincoln

28 Buncombe i 7
29 Henderson, McDowell, Polk, 8

Rutherford, Transylvania ^'='

30 Cherokee, Clay, Graham, 6
Haywood, Jackson, Macon,
Swain."

(m) The district attorney position created by subsection (1) of this

section shall be filled by appointment by the Governor. This district

attorney's term expires on December 31, 1994. The successor shall

be elected in the 1994 general election.

(n) The two assistant district attorney positions for newly created

District 9A shall be filled by an assistant district attorney currently

serving Person County in District 9 and by an assistant district

attorney currently serving Caswell County in District 17A.

(o) Subsections (1) through (n) of this section become effective

November 1, 1993, or the date upon which subsections (1) and (m) of

this section are approved under Section 5 of the Voting Rights Act of

1965, whichever is later.

(p) It is the intent of the General Assembly that Superior Court
District 17A, District Court District 17A, and Prosecutorial District

17A, as altered by this section, shall remain single-county districts,

pursuant to the authority of the General Assembly under Article IV of

the North Carolina Constitution to divide the State into a convenient

number of districts.
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Requested by: Senator Odom, Representatives Holt, Gist

ADD ADDITIONAL SUPERIOR COURT JUDGES/SPECIAL
SUPERIOR COURT JUDGES

Sec. 200.5. (a) G.S. 7A-41(a) reads as rewritten:

"(a) The counties of the State are organized into judicial divisions

and superior court districts, and each superior court district has the

counties, and the number of regular resident superior court judges set

forth in the following table, and for districts of less than a whole
county, as set out in subsection (b) of this section:

Superior

Judicial Court No. of Resident
Division District Counties Judges

First

Second

1 Camden, Chowan, 2
Currituck,

Dare, Gates,

Pasquotank,

Perquimans
2 Beaufort, Hyde,

Martin,

Tyrrell, Washington

1

3A Pitt 2
3B Carteret, Craven, 4 2

Pamlico
4A Duplin, Jones,

Sampson
1

4B Onslow 1

5 New Hanover,

Pender
3

6A Halifax 1

6B Bertie, Hertford,

Northampton
1

7A Nash 1

7B (part of Wilson,

part of Edgecombe,
see subsection (b))

1

7C (part of Wilson,

part of Edgecombe,
see subsection (b))

1

8A Lenoir and Greene 1

8B Wayne 1

9 Franklin, Granville,

Person,

Vance, Warren

2
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r
lOA (part of Wake,

see subsection (b))

lOB (part of Wake,
see subsection (b))

. ... '„;/i, ,• ^

IOC (part of Wake,
see subsection (b))

-

.-, ,^..

lOD (part of Wake,
see subsection (b))

11 Harnett, Johnston,

Lee

.';.^:-.&/
.

12A (part of Cumberland,

see subsection (b))

12B (part of Cumberland,

see subsection (b))

12C (part of Cumberland,

see subsection (b))

13 Bladen, Brunswick,

Columbus
14A (part of Durham,

see subsection (b))

14B (part of Durham,
see subsection (b))

15A Alamance
15B Orange, Chatham
16A Scotland, Hoke
16B Robeson

Third 17A Caswell, Rockingham
17B Stokes, Surry

18A (part of Guilford,

see subsection (b))

18B (part of Guilford,

see subsection (b))

18C (part of Guilford,

see subsection (b))

18D (part of Guilford,

see subsection (b))

18E (part of Guilford,

see subsection (b))

19A Cabarrus

19B Montgomery,
Randolph

19C Rowan
20A Anson, Moore,

Richmond

42
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20B Stanly, Union -12

21A (part of Forsyth, r 1

see subsection (b))

21B (part of Forsyth, 1

see subsection (b))

21C (part of Forsyth, 1

see subsection (b))

21D (part of Forsyth, 1

see subsection (b))

22 Alexander, Davidson, 2

Davie, Iredell

,23 Alleghany, Ashe, 1

Wilkes, Yadkin

Fourth 24 Avery, Madison, - 1

Mitchell,

Watauga, Yancey

25A Burke, Caldwell 2

25B Catawba ^ 2

26A (part of Mecklenburg, 2

see subsection (b))

26B (part of Mecklenburg, 2

see subsection (b))

26C (part of Mecklenburg, 2

see subsection (b))

27A Gaston 2

27B Cleveland, Lincoln 1

28 Buncombe 2

29 Henderson, 2

McDowell, Polk,

Rutherford,

Transylvania

30A Cherokee, Clay, 1

Graham, Macon,
Swain

30B Haywood, Jackson 1".

(b) The Governor shall appoint superior court judges for the

additional judgeships in superior court districts 3B, lOA, 15A, 17B,

20B, and 25B. For superior court districts 3B, 15A, and 17B,

successors shall be elected in the 1994 general election for eight-year

terms. For superior court district lOA, the successor shall be elected

in the 1994 general election to serve the remainder of the unexpired

term expiring December 31, 1996. For superior court districts 20B

and 25B, successors shall be elected in the 1994 general election to

serve the remainder of the unexpired terms expiring December 31,
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1998. This is to provide unstaggered terms for multiple judgeships in

the same district.

(c) Subsections (a) and (b) of this section become effective

November 1, 1993, or the date upon which those subsections are

approved under Section 5 of the Voting Rights Act of 1965, whichever

is later.

(d) Effective January 1, 1995, G.S. 7A-41(a), as rewritten by

Section 200.4(a) of this act and by subsection (a) of this section,

reads as rewritten:

"(a) The counties of the State are organized into judicial divisions

and superior court districts, and each superior court district has the

counties, and the number of regular resident superior court judges set

forth in the following table, and for districts of less than a whole
county, as set out in subsection (b) of this section:

Superior

Judicial Court No. of Resident

Division District Counties Judges

First 1 Camden, Chowan,
Currituck,

Dare, Gates,

Pasquotank,

Perquimans

2

2 Beaufort, Hyde,

Martin,

Tyrrell, Washington

1

3A Pitt 2

3B Carteret, Craven,

Pamlico

2

'

4A Duplin, Jones,

Sampson
1

4B Onslow 1

5 New Hanover,

Pender
3

6A Halifax 1

6B Bertie, Hertford,

Northampton
I

7A Nash I

73 (part of Wilson,

part of Edgecombe,
see subsection (b))

-, :.•:. \::^ : I' --:,-

7C (part of Wilson,

part of Edgecombe,
see subsection (b))

'',.-: \.l'.
.
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8A Lenoir and Greene 1

8B Wayne 1

9 Franklin, Granville,

Vance, Warren

2

9A Person, Caswell 1

lOA (part of Wake,
see subsection (b))

2

lOB (part of Wake,

see subsection (b))

2

IOC (part of Wake,
see subsection (b))

1

lOD (part of Wake,
see subsection (b))

1

11 Harnett, Johnston,

Lee

2

12A (part of Cumberland,

see subsection (b))

1

12B (part of Cumberland,

see subsection (b))

1

12C (part of Cumberland,

see subsection (b))

2

13 Bladen, Brunswick,

Columbus

2

14A (part of Durham,
see subsection (b))

1

14B (part of Durham,
see subsection (b))

3

15A Alamance 2

15B Orange, Chatham 1

16A Scotland, Hoke 1

16B Robeson 2

17A Rockingham 2

17B Stokes, Surry 2

18A (part of Guilford,

see subsection (b))

1

18B (part of Guilford,

see subsection (b))

1

18C (part of Guilford,

see subsection (b))

1

18D (part of Guilford,

see subsection (b))

1

18E (part of Guilford,

see subsection (b))

1

19A Cabarrus 1

859



CHAPIER 321 Session Laws— 1993

19B Montgomery,
Randolph

19C Rowan I '..
''

20A Anson, Moore,
Richmond

2

20B Stanly, Union 2
21A (part of Forsyth,

see subsection (b))

1

21B (part of Forsyth,

see subsection (b))

1

21C (part of Forsyth,

see subsection (b))

1

21D (part of Forsyth,

see subsection (b))

1

22 Alexander, Davidson,

Davie, Iredell

2

23 Alleghany, Ashe,

Wilkes, Yadkin

1

Fourth 24 Avery, Madison,

Mitchell,

Watauga, Yancey

1

25A Burke, Caldwell 2 i

25B Catawba 2

26A (part of Mecklenburg,

see subsection (b))

2

26B (part of Mecklenburg,

see subsection (b))

2

26C (part of Mecklenburg,

see subsection (b))

2

27A Gaston 2 1

' 27B Cleveland, Lincoln 4 2 1

28 Buncombe 2 ;

29 Henderson,

McDowell, Polk,

Rutherford,

Transylvania

2. ;

30A Cherokee, Clay,

Graham, Macon, '

Swain

1

30B Haywood, Jackson 1".
1

court district

an eight-year 1

(e) The additional superior court judge for superior

27B shall be elected in the 1994 general election for

term.
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(f) Subsection (d) of this section becomes effective January 1,

1995, but the election shall be held in 1994 as provided by law.

(g) G.S. 7A-45.1(a) reads as rewritten:

"(a) Effective November 1, 1993, the Governor may appoint two

special superior court judges to serve terms expiring December 31,

1998. Successors to the special superior court Judges appointed

pursuant to this subsection shall be appointed to four-year terms. The
Governor may appoint two special superior court judges . A special

judge takes the same oath of office and is subject to the same
requirements and disabilities as are or may be prescribed by law for

regular judges of the superior court, save the requirement of residence

in a particular district. Appointments made under thi s section shall be

to terms of office beginning August I, 1987, and expiring December
31. 1990."

(h) Nothing in subsection (g) of this section shall affect the term

of office of the special superior court judge whose term was extended

by Section 124 of Chapter 1066 of the 1989 Session Laws.

Requested by: Senator Odom, Representatives Holt, Gist

ADD ADDITIONAL DISTRICT COURT JUDGES
Sec. 200.6. (a) G.S. 7A-133 reads as rewritten:

"§ 7A-133. Numbers ofjudges by districts; numbers of magistrates and
additional seats of court, by counties.

Each district court district shall have the numbers of judges and
each county within the district shall have the numbers of magistrates

and additional seats of court, as set forth in the following table:

Additional

District Judges County
Magistrates

Min.-Max.
Seats of

Court

1 34 Camden 1 2

Chowan 2 3

Currituck 1 2

Dare 3 8

Gates 2 3

2 3

Pasquotank

Perquimans
Martin

3

2

5

4

3

8

Beaufort 4 8

Tyrrell

Hyde
Washington

1

2

3

3

4

4
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3A 3

3B 4

4 6

5 6

6A 2

6B 2

7 6

8 56

9 5

Session Laws — 1993

10 44 12

11 6

12 6 7

13 4

14 5

15A 3

862

Pitt 10 12 FarmviUe
Ayden

Craven 7 10 Havelock

Pamlico 2 3

Carteret 5 8 ,;: .:;' -l'^ '• ^J-ji/*>-

Sampson 6 8 ;-';^.-_ .;'
'

Duplin 9 11 '',;
:.•',/„„.*:-

Jones 2 3 .. ••...„.: ^-, .:.'-
'.,; -

Onslow 8 14 ."
:''k'...: '}Hl:^r\

New Hanover 6 11
,. ../,.' ';.",. ^;--vj-3

Pender 4 6 r-.

Halifax 9 14 Roanoke
Rapids,

Scotland Neck
Northampton 5 6

Bertie 4 5

Hertford 5 6

Nash 7 10 Rocky Mount
Edgecombe 4 6 Rocky Mount
Wilson 4 6

Wayne 5 11 Mount Olive

Greene 2 4

Lenoir 4 10 La Grange

Person 3 4

Granville - 3 7 ; -, :'.''
. .:

' •-
;

Vance 3 5

Warren 3 4

Franklin 3 6
-

Wake 12 20 Apex,

Wendell,

Fuquay-

Varina,

Wake Forest

Harnett 7 11 Dunn i

Johnston 10 12 Benson,

Clayton

and Selma

Lee 4 6 I

Cumberland 10 17 '-
'i

Bladen 4 6

Brunswick 4 7

Columbus 6 8 Tabor City

Durham 8 12

Alamance 7 10 Burlington
\
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15B 3 Orange 4 11 Chapel Hill

Chatham 3 8 Siler City

16A 2 Scotland 3 5

Hoke 4 5

16B 5 Robeson 8 16 Fairmont,

Maxton,
Pembroke,
Red Springs,

Rowland,

St. Pauls

17A 3 Caswell 2 5

Rockingham 4 9 Reidsville,

Eden,

Madison

17B 3 Stokes 2 5

Surry 5 8 Mt. Airy

18 44) 11 Guilford 20 26 High Point

19A 2 Cabarrus 5 9 Kannapolis

19B 3 Montgomery 2 4

Randolph 5 8 Liberty

19C 2 Rowan 5 10

20 6 Stanly 5 6

Union 4 6

Anson 4 5

Richmond 5 6 Hamlet

Moore 5 8 Southern

Pines

21 7 Forsyth 3 15 Kernersville

22 6 Alexander 2 3

'.'J': Davidson 7 10 Thomasville

Davie 2 3

Iredell 4 8 Mooresville

23 3 Alleghany 1 2

Ashe 3 4

Wilkes 4 6

Yadkin 3 5

24 3 Avery 3 4

Madison 4 5

Mitchell 3 4

Watauga 4 6

Yancey 2 4

25 7 Burke 4 7

Caldwell 4 7

Catawba 6 9 Hickory
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26 13 • Mecklenburg
27A 5

'' Gaston

27B 4 Cleveland

Lincoln

28 i 5 ; Buncombe
29 r 4 Henderson

McDowell
Pollc

Rutherford

Transylvania

30 -3 4 Cherokee

Clay

Graham
Haywood 5 7 Canton
Jackson

' Macon
Swain

(b) The Governor shall appoint additional district court judges

for district court districts 1, 8, 10, 12, 18, and 30 as authorized by
subsection (a) of this section. Their successors shall be elected in the

1996 general election for four-year terms commencing the first

Monday in December 1996.

(c) Subsections (a) and (b) of this section become effective

November 1, 1993, or fifteen days after the date upon which those

subsections are approved under Section 5 of the Voting Rights Act of

1965, whichever is later.

(d) Effective December 1, 1994, G.S. 7A-133, as rewritten by
Section 200.4(e) of this act and by subsection (a) of this section, reads

as rewritten:

"§ 7A-133. Numbers ofjudges by districts; numbers of magistrates and
additional seats of court, by counties.

Each district court district shall have the numbers of judges and
each county within the district shall have the numbers of magistrates

and additional seats of court, as set forth in the following table:

15 26
11 20
5 8

4 6
6 15

4 6
3 4

3 4

6 8

2 4

3 4

1 2

2 3

5 7

3 4

3 4

2 3.'

District Judges Count

1 4 Camden
Chowan
Currituck

Dare
Gates

Additional

Magistrates Seats of

Min.-Max. Court

1 2

2 3

1 2

3 8

2 3
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Pasquotank 3 4
Perquimans 2 3

2 3 Martin 5 8

Beaufort 4 8

Tyrrell 1 3

Hyde 2 4
Washington 3 4

3A 34 Pitt 10 12 Farmville

Ayden
3B 4 Craven 7 10 Havelock

Pamlico 2 3

Carteret 5 8

4 6 Sampson 6 8

Duplin 9 11

Jones 2 3

Onslow 8 14
5 6 New Hanover 6 11

Pender 4 6
6A 2 Halifax 9 14 Roanoke

Rapids,

Scotland Neck
6B 23 Northampton 5 6

Bertie 4 5

Hertford 5 6
7 6 Nash 7 10 Rocky Mount

Edgecombe 4 6 Rocky Mount
Wilson 4 6

8 6 Wayne 5 11 Mount Olive
Greene 2 4
Lenoir 4 10 La Grange

9 4 Granville 3 7

Vance 3 5
Warren 3 4
Franklin 3 6

9A 2 Person 3 4
Caswell 2 5

10 12 Wake 12 20 Apex,

Wendell,

Fuquay-
Varina,

Wake Forest
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11 6 Harnett -* 7 11 Dunn
Johnston ^ 10 12 Benson,

Clayton

and Selma
Lee 4 6

12 7 Cumberland 10 17

13 4 Bladen 4 6
-• '-.vl Brunswick 4 7

Columbus 6 8 Tabor City

14 5 •' ' Durham 8 12

15A 3 Alamance 7 10 Burlington

15B 3 Orange 4 11 Chapel Hill

Chatham 3 8 Siler City

16A 2 Scotland 3 5

Hoke 4 5

16B 5 Robeson 8 16 Fairmont,

Maxton

,

Pembroke,
Red Springs

Rowland,

St. Pauls

17A 2 Rockingham 4 9 Reidsville,

Eden,

Madison
17B 3 Stokes 2 5

Surry 5 8 Mt. Airy
18 11 Guilford 20 26 High Point

19A 23 Cabarrus 5 9 Kannapolis
19B 3 Montgomery 2 4

Randolph 5 8 Liberty

19C 23 Rowan 5 10
20 67 Stanly 5 6

Union 4 6

Anson 4 5

Richmond 5 6 Hamlet
Moore 5 8 Southern

Pines

21 7 Forsyth 3 15 Kernersville

22 67 Alexander 2 3

Davidson 7 10 Thomasville

Davie 2 3

Iredell 4 8 Mooresville

23 3 Alleghany 1 2

Ashe 3 4
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Wilkes 4 6

Yadkin 3 5 y

24 3 Avery 3 4

Madison 4 5

Mitchell 3 4

Watauga 4 6

Yancey 2 4

25 7 Burke 4 7

Caldwell 4 7

Catawba 6 9 Hickory

26 43 H Mecklenburg 15 26

27A 5 Gaston 11 20

27B 4 Cleveland 5 8

Lincoln 4 6

28 5 Buncombe 6 15

29 4 Henderson 4 6

McDowell 3 4

Polk 3 4

Rutherford 6 8

Transylvania 2 4

30 4 Cherokee 3 4

Clay 1 2

Graham 2 3

Haywood 5 7 Canton

Jackson 3 4

Macon 3 4

Swain 2 3."

(e) The additional district court judges for district court districts

3A, 6B, 19A, 19C, 20, 22, and 26 shall be elected in the 1994

general election for four-year terms commencing the first Monday in

December 1994.

(0 Subsection (d) of this section becomes effective December 1

,

1994, but elections shall be held in 1994 as provided by law.

Requested by: Senator Odom, Representatives Holt, Gist

ADD ADDITIONAL ASSISTANT DISTRICT

ATTORNEYS/CHANGE PROSECUTORIAL DISTRICT 19A AND
CREATE PROSECUTORIAL DISTRICT 19C/ADD

INVESTIGATORIAL ASSISTANTS IN THE FIRST AND EIGHTH
PROSECUTORIAL DISTRICTS

Sec. 200.7. (a) Effective January 1, 1994, G.S. 7A-60(al), as

rewritten by Section 200.4(1) of this act, reads as rewritten:
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"(al) The counties of the State are organized into prosecutorial

districts, and each district has the counties and the number of full-time

assistant district attorneys set forth in the following table:

No. of Full-Time
Prosecutorial Asst. District

District Counties Attorneys

1 Camden, Chowan, Currituck, 67
Dare, Gates, Pasquotank,

Perquimans
2 Beaufort, Hyde, Martin,

Tyrrell, Washington
4

3A Pitt 6
3B Carteret, Craven, Pamlico 6
4 Duplin, Jones, Onslow,

Sampson
10

5 New Hanover, Pender 9
6A Halifax 3

6B Bertie, Hertford,

Northampton

' 3

7 Edgecombe, Nash, Wilson 10

8 Greene, Lenoir, Wayne 8

9 Franklin, Granville,

Vance, Warren
7

9A Person, Caswell 2

10 Wake 45 19

11 Harnett, Johnston, Lee 59
12 Cumberland 12

13 Bladen, Brunswick, Columbus 6
14 Durham 9
15A Alamance ' 6
15B Orange, Chatham 4 5

16A Scotland, Hoke 3

16B Robeson 7
17A Rockingham 4
17B Stokes, Surry ' 4
18 Guilford 46 17

19A Cabarrus, Rowan 8

19B Montgomery, Randolph 4 5

20 Anson, Moore, Richmond, wn
Stanly, Union

21 Forsyth 12

22 Alexander, Davidson, Davie, 40 n
Iredell
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23 Alleghany, Ashe, Wilkes, 4

Yadkin

24 Avery, Madison, Mitchell, 3

Watauga, Yancey

25 Burke, Caldwell, Catawba 40 j_l

26 Mecklenburg 22 23

27A Gaston 8

27B Cleveland, 5

Lincoln

28 Buncombe 7 8

29 Henderson, McDowell, Polk, 8

Rutherford, Transylvania

30 Cherokee, Clay, Graham, 6
Haywood, Jackson, Macon,
Swain."

(b) Effective January 1, 1995, G.S. 7A-60(al), as rewritten by

Section 200.4(1) of this act and by subsection (a) of this section, reads

as rewritten:

"(al) The counties of the State are organized into prosecutorial

districts, and each district has the counties and the number of full-time

assistant district attorneys set forth in the following table:

No. of Full-Time

Prosecutorial Asst. District

District Counties Attorneys

1 Camden, Chowan, Currituck,

Dare, Gates, Pasquotank,

Perquimans

7

2 Beaufort, Hyde, Martin,

Tyrrell, Washington

4

3A Pitt 6
3B Carteret, Craven, Pamlico 6
4 Duplin, Jones, Onslow,

Sampson
10

5 New Hanover, Pender •,

"
~' 9

6A Halifax 3

6B Bertie, Hertford,

Northampton
3

7 Edgecombe, Nash, Wilson 10

8 Greene, Lenoir, Wayne 8

9 Franklin, Granville,

Vance, Warren
7

9A Person, Caswell 2
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10 Wake -i . 19

11 Harnett, Johnston, Lee 9
12 Cumberland 12

13 Bladen, Brunswick, Columbus ^ 6
14,M.. Durham 9
15A Alamance ^^^^: 6 -

15B Orange, Chatham i 5
16A Scotland, Hoke 3
16B Robeson 7

17A Rockingham 4
17B Stokes, Surry -

• 4
18 Guilford 17

19A Cabarrus, Rowan Cabarrus 54
19B Montgomery, Randolph 5

19C Rowan 4
20 Anson, Moore, Richmond, 11

Stanly, Union
21 Forsyth 12

22 Alexander, Davidson, Davie, 11

Iredell . ,

23 Alleghany, Ashe, Wilkes, ' • - 4 'i^i^s

Yadkin

24 Avery, Madison, Mitchell, 3
Watauga, Yancey

25 Burke, Caldwell, Catawba 11

26 Mecklenburg 23
27A Gaston 8

27B Cleveland, • 5
Lincoln

28 Buncombe 8 -

i9 Henderson, McDowell, Polk, 8

Rutherford, Transylvania

30 Cherokee, Clay, Graham, c 6
Haywood, Jackson, Macon,
Swain."

(c) The district attorney for newly created Prosecutorial District

19C shall be elected in the 1994 general election for a four-year term
beginning January 1, 1995.

(d) The district attorney for Prosecutorial District 19A shall be

elected in the 1994 general election for a four-year term beginning

January 1, 1995. The eight assistant district attorney positions

currendy serving Prosecutorial District 19A shall be allotted as

follows: four assistant district attorney positions to newly created
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Prosecutorial District 19C, and four assistant district attorney positions

to Prosecutorial District 19A.

(e) Effective January 1, 1994, G.S. 7A-69 reads as rewritten:

" § 7A-69. Investigatorial assistcvils.

The district attorney in the first, third-B, fourth, seventh, eighth,

tenth, eleventh, twelfth, fourteenth, fifteenth-A, sixteenth, eighteenth,

twentieth, twenty-first, twenty-fifth, twenty-sixth, twenty-seventh,

twenty-eighth, twenty-ninth and thirtieth judicial prosecutorial districts

is entitled to one investigatorial assistant to be appointed by the district

attorney and to serve at his pleasure. It shall be the duty of the

investigatorial assistant to investigate cases preparatory to trial and to

perform such other duties as may be assigned by the district attorney.

The investigatorial assistant is entitled to reimbursement for his

subsistence and travel expenses to the same extent as State employees

generally."

PART 22. DEPARTMENT OF JUSTICE

Requested by: Senator Odom, Representatives Holt, Gist

SBI FUNDS/SPENDING PRIORITIES
Sec. 201. Of the funds appropriated in this act to the

Department of Justice, State Bureau of Investigation, for the 1993-94

fiscal year and the 1994-95 fiscal year for overtime payments, the first

priority for use of the funds by the Department shall be:

(1) To make overtime payments to SBI agents in the Field

Investigations Division; and

(2) To make overtime payments to supervisory personnel

receiving overtime payments as of June 30, 1993, up to a

maximum of five thousand two hundred dollars ($5,200)

annually per individual.

Requested by: Senator Odom, Representatives Holt, Gist

SBI USE OF COURT-ORDERED RESTITUTION FUNDS
Sec. 202. The State Bureau of Investigation (SBI) may use

funds available from court-ordered restitution in undercover drug
operations.

Requested by: Senator Odom, Representatives Holt, Gist

PRIVATE PROTECTIVE SERVICES AND ALARM SYSTEMS
LICENSING BOARDS PAY FOR USE OF STATE FACILITIES
AND SERVICES

Sec. 203. The Private Protective Services and Alarm Systems
Licensing Boards shall pay the appropriate State agency for the use of
physical facilities and services provided to those boards by the State.
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Requested by: Senator Odom, Representatives Holt, Gist

USE OF SEIZED AND FORFEITED PROPERTY TRANSFERRED
TO STATE LAW ENFORCEMENT AGENCIES BY THE FEDERAL
GOVERNMENT

Sec. 204. (a) Assets transferred to the Department of Justice

during the 1993-95 biennium pursuant to 19 U.S.C. § 1616a shall be
credited to the budget of that Department and shall result in an
increase of law enforcement resources for the Department. Assets

transferred to the Department of Crime Control and Public Safety

during the 1993-95 biennium pursuant to 19 U.S.C. § 1616a shall be
credited to the budget of that Department and shall result in an
increase of law enforcement resources for the Department. The
Departments shall report to the Joint Legislative Commission on
Governmental Operations upon the receipt of these assets and, before

using these assets, shall report the intended use of these assets and the

departmental priorities on which the assets may be expended.
The General Assembly finds that the use of these assets for new

projects, the acquisition of real property, repair of buildings where
such repair includes structural change, and construction of or

additions to buildings may result in additional expenses for the State in

future fiscal periods; therefore, the Department of Justice and the

Department of Crime Control and Public Safety are prohibited from
using these assets for such purposes without the prior approval of the

General Assembly.

(b) This section does not apply to the extent that it prevents

North Carolina law enforcement agencies from receiving funds from
the United States Department of Justice pursuant to 19 U.S.C. §

1616a.

Requested by: Representatives Holt, Gist, Senator Odom
DEPARTMENT OF JUSTICE TO REPORT ON ATTORNEYS'
FEES

Sec. 205. The Department of Justice shall report to the 1994
Regular Session of the 1993 General Assembly and annually thereafter

on efforts of the Department of Justice to collect attorneys' fees to

support the Consumer Anti-Trust Section.

Requested by: Representatives Holt, Gist, Senator Odom '

TRANSFER LEGAL COUNSEL FROM BANKING COMMISSION
TO DEPARTMENT OF JUSTICE

Sec. 206. (a) The legal counsel and support staff of the

Banking Commission are transferred to the Department of Justice

from the Banking Commission. The funds, equipment, supplies,

records, and other property to support the positions transferred by this
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subsection are also transferred from the Banking Commission to the

Department of Justice. The Banking Commission shall continue to

provide adequate office space for legal and support staff assigned to

that department by the Attorney General. Any disputes arising out of

this transfer shall be resolved by the Director of the Budget.

(b) G.S. 53-96 reads as rewritten:

" § 53-96. Salary of Commissioner; legal assistance and compensation .

assistance.

The salary of the Commissioner of Banks shall be fixed by the

General Assembly in the Current Operations Appropriations Act. The
Governor may appoint and assign legal ass istance to the Commissioner

of Banks when the Governor considers it necessary. Compen sation of

those appointed and assigned to provide legal assistance s hall be within

the salary classification for attorneys established by the State Personnel

Commission . The Attorney General shall assign an attorney on his

staff to work full time with the Banking Commission. The attorney

shall be subject to all provisions of Chapter 126 of the General

Statutes relating to the State Personnel System.
"

Requested by: Representatives Gist, Holt, Richardson, Senator Odom
DEPARTMENT OF JUSTICE SALARY FUNDS

Sec. 207. (a) Of the funds appropriated to the Department of

Justice in this act, the sum of nine hundred thirty-six thousand dollars

($936,000) for the 1993-94 fiscal year and the sum of nine hundred

thirty-six thousand dollars ($936,000) for the 1994-95 fiscal year may
be used by the Attorney General for:

(1) Creating new positions and for support costs for those

positions; or

(2) Changing the salaries of existing positions, or some
combination. Such changes in salaries of existing positions

may be done by range revisions, reclassifications,

adjustments on a market basis, or a combination of these

methods.

Any action authorized by subdivision (1) of this subsection must

be taken by June 30, 1994. Any action authorized by subdivision (2)

of this subsection must be taken by December 31, 1993.

(b) The Attorney General shall report any action under this

section to the Fiscal Research Division on a quarterly basis no later

than 30 days after the end of the quarter.

PART 23. DEPARTMENT OF HUMAN RESOURCES

Requested by: Senator Richardson, Representatives Easterling, Nye
WILLIE M.
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Sec. 208. (a) Legislative Findings. — The General Assembly
finds:

(1) That there is a need in North Carolina to provide appropriate

treatment and education programs to children under the age
of 18 who suffer from emotional, mental, or neurological

handicaps accompanied by violent or assaultive behavior;

(2) That children meeting these criteria have been identified as a

class in the case of Willie M., et al. v. Hunt, et al. ,

formerly Willie M., et al. v. Martin, et al. ; and

(3) That these children have a need for a variety of services, in

addition to those normally provided, that may include, but

are not limited to, residential treatment services, educational

services, and independent living arrangements.

(b) Funds appropriated by the General Assembly to the

Department of Human Resources for serving members of the Willie

M. Class shall be expended only for programs serving members of the

Willie M. Class identified in Willie M., et al. v. Hunt, et al. ,

formerly Willie M., et al. v. Martin, et al. , including evaluations of

potential class members. The Department shall reallocate these funds

among services to Willie M. Class members during the year as it

deems advisable in order to use the funds efficiently in providing

appropriate services to Willie M. Class children.

(c) Funds for Department of Public Education. — Funds
appropriated to the Department of Public Education in this act for

members of the Willie M. Class are to establish a supplemental

reserve fund to serve only members of the class identified in Willie

M., et al. V. Hunt, et al. , formerly Willie M., et al. v. Martin, et al.

These funds shall be allocated by the State Board of Education to the

local education agencies to serve those class members who were not

included in the regular average daily membership and the census of

children with special needs, and to provide the additional program
costs which exceed the per pupil allocation from the State Public

School Fund and other State and federal funds for children with

special needs.

(d) The Department of Human Resources shall continue to

implement its prospective unit cost reimbursement system and shall

ensure that unit cost rates reflect reasonable costs by conducting cost

center service type rate comparisons and cost center line item budget
reviews as may be necessary, and based upon these reviews and
comparisons, the Department shall reduce and/or cap rates to

programs which are significantly higher than those rates paid to other

programs for the same service.

Any exception to this requirement shall be approved by the

Director of the Division of Mental Health, Developmental Disabilities,
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and Substance Abuse Services, and shall be reported in the

Department's annual joint report to the Governor and the General

Assembly and in any periodic report the Department may make to the

Joint Legislative Commission on Governmental Operations.

(dl) The Department of Human Resources shall implement a

process to review those cases for whom treatment has been

recommended whose annual cost is anticipated to be in excess of one

hundred fifty percent (150%) of the average annual per client

expenditure of the previous fiscal year and shall take actions to reduce

these treatment costs where appropriate.

(e) Reporting Requirements. -- The Department of Human
Resources and the Department of Public Education shall submit, by

May 1 of each fiscal year, a joint report to the Governor and the

General Assembly on the progress achieved in serving members of the

Willie M. Class. The report shall include the following unduplicated

data for each county: (i) the number of children nominated for the

Willie M, Class; (ii) the number of children actually identified as

members of the Class in each county; (iii) the number of children

served as members of the Class in each county; (iv) the number of

children who remain unserved or for whom additional services are

needed in order to be determined to be appropriately served; (v) the

types and locations of treatment and education services provided to

Class members; (vi) the cost of services, by type, to members of the

Class and the maximum and minimum rates paid to providers for each

service; (vii) the number of cases whose treatment costs were in

excess of one hundred fifty percent (150%) of the average annual per

client expenditure; (viii) information on the impact of treatment and

education services on members of the Class; (ix) an explanation of,

and justification for, any waiver of departmental rules that affect the

Willie M. program; and (x) the total State funds expended, by

program, on Willie M. Class members, other than those funds

specifically appropriated for the Willie M. programs and services.

(el) From existing funds available to it, the Department of

Human Resources shall begin a process to document and assess

individual class members' progress through the continuum of services.

Standardized measures of functioning shall be administered

periodically to each member of the Class, and the information

generated from these measures shall be used to assess client progress

and program effectiveness.

(0 The Departments of Human Resources and Public Education

shall provide periodic reports of expenditures and program

effectiveness on behalf of the Willie M. Class and to the Fiscal

Research Division. As part of these reports, the Departments shall
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explain measures they have taken to control and reduce program
expenditures.

(g) In fulfilling the responsibilities vested in it by the

Constitution of North Carolina, the General Assembly finds:

(1) That the General Assembly has evaluated the known needs

of the State and has endeavored to satisfy those needs in

comparison to their social and economic priorities; and

(2) That the funds appropriated will enable the development and

implementation of placement and services for the Class

members in Willie M., et al. v. Hunt, et al. , formerly

Willie M., et al. v. Martin, et al. , within a reasonable

period of time considered within the context of the needs of

the class members, the other needs of the State and the

resources available to the State.

(h) The General Assembly supports the efforts of the responsible

officials and agencies of the State to meet the requirements of the

court order in Willie M., et al. v. Hunt, et al. , formerly Willie M., et

al. V. Martin, et al. To ensure that Willie M. Class members are

appropriately served, no State funds shall be expended on placement

and services for Willie M. Class members except:

(1) Funds specifically appropriated by the General Assembly for

the placement and services of Willie M. Class members; and

(2) Funds for placement and services for which Willie M. Class

members are otherwise eligible.

This limitation shall not preclude the use of unexpended Willie M.
funds from prior fiscal years to cover current or future needs of the

Willie M. program subject to approval by the Director of the Budget.

These Willie M. expenditures shall not be subject to the requirements

ofG.S. 143-18.

(i) Notwithstanding any other provision of law, if the Department

of Human Resources determines that a local program is not providing

appropriate services to members of the Class identified in Willie M.,
et al. V. Hunt, et al. , formerly Willie M., et al. v. Martin, et al. , the

Department may ensure the provision of these services through

contracts with public or private agencies or by direct operation by the

Department of such programs. ;
:•>

Requested by: Representatives Nye, Easterling, Dickson, Senators

Richardson, Hyde, Walker t . w

THOMAS S.

Sec. 209. (a) Funds appropriated to the Department of Human
Resources in this act for the 1993-94 fiscal year and the 1994-95

fiscal year for members of the Thomas S. Class as identified in

Thomas S., et al. v. Britt , formerly Thomas S., et al. v. Flaherty ,
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shall be expended only for programs serving Thomas S. Class

members or for services for those clients who are:

(1) Adults with mental retardation, or who have been treated as

if they had mental retardation, who were admitted to a State

psychiatric hospital on or after March 22, 1984, and who
are included on the Division of Mental Health,

Developmental Disabilities, and Substance Abuse Services'

official list of prospective Class members;

(2) Adults with mental retardation who have a documented
history of State psychiatric hospital admissions regardless of

admission date and who, without funding support, have a

good probability of being readmitted to a State psychiatric

hospital; or

(3) Adults with mental retardation who have never been admitted

to a State psychiatric hospital but who have a documented
history of behavior determined to be of danger to self or

others that results in referrals for inpatient psychiatric

treatment and who, without funding support, have a good
probability of being admitted to a State psychiatric hospital.

No more than five percent (5%) of the funds appropriated in this act

for the Thomas S. program shall be used for clients meeting

subdivisions (2) or (3) of this subsection.

(b) To ensure that Thomas S. Class members are appropriately

served, no State funds shall be expended on placement and services

for Thomas S. Class members except:

(1) Funds specifically appropriated by the General Assembly for

the placement and services of Thomas S. Class members;
and

(2) Funds for placement and services for which Thomas S.

Class members are otherwise eligible.

(c) The Department of Human Resources shall develop and
implement during the 1993-94 fiscal year a prospective unit cost

reimbursement system and shall ensure that unit cost rates reflect

reasonable costs by conducting cost center service type rate

comparisons and cost center line item budget reviews as may be

necessary.

(d) Reporting requirements. The Department of Human
Resources shall submit by April 1 of each fiscal year a report to the

General Assembly on the progress achieved in serving members and
prospective members of the Thomas S. Class. The report shall

include the following:

(1) The number of Thomas S. clients confirmed as Class

members;

(2) The number of prospective Class members evaluated;
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(3) The number of prospective Class members awaiting

evaluation;

(4) The number of Class members or prospective class members
added in the preceding 12 months due to their admission to

a State psychiatric hospital;

(5) A description of the types of treatment services provided to

Class members; and

(6) An analysis of the use of funds appropriated for the Class,

(e) Notwithstanding any other provision of law, if the

Department of Human Resources determines that a local program is

not providing minimally adequate services to members of the Class

identified in Thomas S., et al. v. Britt , formerly Thomas S., et ai. v.

Flaherty , the Department may ensure the provision of these services

through contracts with public or private agencies or by direct

operation by the Department of these programs.

Requested by: Senator Richardson, Representatives Easterling, Nye
TRANSFERS OF CERTAIN FUNDS AUTHORIZED

Sec. 210. In order to assure maximum utilization of funds in

county departments of social services, county or district health

agencies, and area mental health, developmental disabilities, and
substance abuse authorities, the Director of the Budget may transfer

excess funds appropriated to a specific service, program, or fund,

whether specified in a block grant plan or General Fund
appropriation, into another service, program, or fund for local

services within the budget of the respective State agency.

The Office of State Budget and Management shall report

quarterly to the Fiscal Research Division on each transfer authorized

by this section. ,

Requested by: Senator Richardson, Representatives Nye, Easterling

MIXED BEVERAGE TAX FOR AREA MENTAL HEALTH
PROGRAMS

Sec. 211. Funds received by the Department of Human
Resources from the tax levied on mixed beverages under G.S. 18B-

804(b)(8) shall be expended by the Department of Human Resources

as prescribed by G.S. 18B-805(h). These funds shall be matched by
local funds in accordance with the State/local ratio established by the

current area mental health matching formula. These funds shall be

allocated to the area mental health programs for substance abuse
services on a per capita basis as determined by the Office of State

Budget and Management's most recent estimates of county

populations.
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Requested by: Senator Richardson, Representatives Easterling, Nye
SPECIALIZED RESIDENTIAL CENTERS' BED CONVERSION

Sec. 212. Funds made available as a result of the conversion of

State-supported beds in specialized residential centers to ICF/MR beds

shall be used to increase the State subsidy provided to centers. Funds
made available to centers by this section shall be used, as they become
available, to increase the subsidy rate to sixty-five percent (65%) of

the statewide average cost of providing this service based on the most

recent Specialized Community Residential Cost Study.

Funds made available in addition to those needed to increase the

subsidy rate may be transferred to the Department of Human
Resources, Division of Medical Assistance, as needed, to be used as a

State match for the converted ICF/MR beds.

Requested by: Senator Richardson, Representatives Nye, Easterling

PHYSICIAN SERVICES
Sec. 213. With the approval of the Office of State Budget and

Management, the Department of Human Resources may use funds

appropriated in this act for across-the-board salary increases and

performance pay to offset similar increases in the costs of contracting

with private and independent universities for the provision of physician

services to clients in facilities operated by the Division of Mental

Health, Developmental Disabilities, and Substance Abuse Services.

This offsetting shall be done in the same manner as is currently done
with constituent institutions of The University of North Carolina.

Requested by: Senator Richardson, Representatives Easterling, Nye
LIABILITY INSURANCE

Sec. 214. The Secretary of the Department of Human
Resources, the Secretary of the Department of Environment, Health,

and Natural Resources, and the Secretary of the Department of

Correction may provide medical liability coverage not to exceed one

million dollars ($1,000,000) on behalf of employees of the

Departments licensed to practice medicine or dentistry, and on behalf

of medical residents from The University of North (Carolina who are

in training at institutions operated by the Department of Human
Resources. This coverage may include commercial insurance or self-

insurance and shall cover these individuals for their acts or omissions

only while they are engaged in providing medical and dental services

pursuant to their State employment or training.

The coverage provided under this section shall not cover any
individual for any act or omission that the individual knows or

reasonably should know constitutes a violation of the applicable

criminal laws of any state or the United States, or that arises out of
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any sexual, fraudulent, criminal, or malicious act, or out of any act

amounting to willful or wanton negligence.

The coverage provided pursuant to this section shall not require

any additional appropriations and shall not apply to any individual

providing contractual service to the Department of Human Resources,

the Department of Environment, Health, and Natural Resources, or

the Department of Correction, with the exception that coverage may
include medical residents from The University of North Carolina who
are in training at institutions operated by the Department of Human
Resources.

Requested by: Senator Richardson, Representatives Nye, Easterling

NON-MEDICAID REIMBURSEMENT
Sec. 215. Providers of medical services under the various State

programs, other than Medicaid, offering medical care to citizens of the

State shall be reimbursed at rates no more than those under the North

Carolina Medical Assistance Program.

The Department of Human Resources may reimburse hospitals at

the full prospective per diem rates without regard to the Medical

Assistance Program's annual limits on hospital days. When the

Medical Assistance Program's per diem rates for inpatient services and

its interim rates for outpatient services are used to reimburse providers

in non-Medicaid medical service programs, retroactive adjustments to

claims already paid shall not be required.

Notwithstanding the provisions of paragraph one of this section,

the Department of Human Resources may negotiate with providers of

medical services under the various Department of Human Resources'

programs, other than Medicaid, for rates as close as possible to

Medicaid rates for the following purposes: contracts or agreements

for medical services and purchases of medical equipment and other

medical supplies. These negotiated rates are allowable only to meet

the medical needs of its non-Medicaid eligible patients, residents, and

clients who require these services that cannot be provided when
limited to the Medicaid rate.

Maximum net family annual income eligibility standards for

services in these programs shall be as follows:

imily Medical Eye All

ize Care Adults Rehabilitation Other

1 $4,860 $ 8,364 $4,200
2 5,940 10,944 '

5,300

3 6,204 13,500 6,400

4 7,284 16,092 7,500

5 7,824 18,648 7,900
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6 8,220 21,228 8,300

7 8,772 21,708 8,800

8 9,312 22,220 9,300

The eligibility level for children in the Medical Eye Care

Program in the Division of Services for the Blind and for adults in the

Clozaril program in the Division of Mental Health, Developmental

Disabilities, and Substance Abuse Services shall be one hundred

percent (100%) of the federal poverty guidelines, as revised annually

by the United States Department of Health and Human Services and in

effect on July 1 of each fiscal year.

The Department of Human Resources shall contract at, or as

close as possible to, Medicaid rates for medical services provided to

residents of State facilities of the Department.

Requested by: Senator Richardson, Representatives Easterling, Nye
DEVELOPMENTAL DAY CENTERS' GRANT-IN-AID

Sec. 216. Of the funds appropriated in this act to the

Department of Human Resources, Division of Mental Health,

Developmental Disabilities, and Substance Abuse Services, the sum of

two million three hundred one thousand two hundred forty-eight

dollars ($2,301,248) for the 1993-94 fiscal year and the sum of two

million three hundred one thousand two hundred forty-eight dollars

($2,301,248) for the 1994-95 fiscal year are transferred to the

Department of Public Instruction for handicapped children aged 3

through 4 years who have been identified through Division of Mental

Health, Developmental Disabilities, and Substance Abuse Services

statewide services and who are served in developmental day centers.

These funds shall be used to contract with area mental health,

developmental disabilities, and substance abuse authorities or with

public or private nonprofit developmental day centers to continue to

serve handicapped children aged 3 through 4 years who are identified

as needing developmental day services.

The Department of Public Instruction shall report to the General

Assembly and to the Fiscal Research Division by May 1, 1994, and
May 1, 1995, regarding the use of the funds transferred to it by this

section.

Requested by: Senator Richardson, Representatives Nye, Easterling

CHANGE IN THE SHORT-TERM LOAN FUND FOR ICF/MR
FACILITIES

Sec. 217. The short-term loan fund established pursuant to

Section 133 of Chapter 689 of the 1991 Session Laws is continued
and, effective July 1, 1994, shall be used to assist area mental health
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programs in the establishment of community, non-Medicaid-funded
housing alternatives.

Requested by: Senator Richardson, Representatives Easterling, Nye
PLANNING AND PILOT IMPLEMENTATION OF AN
INTEGRATED FUNDING APPROACH FOR MENTAL
HEALTH/SUBSTANCE ABUSE INSTITUTIONAL SERVICES

Sec. 218. The Department of Human Resources shall develop

and implement a plan during the 1993-95 fiscal biennium to pilot-test

an integrated funding system for mental health/substance abuse
institutional services, involving one regional psychiatric hospital, one
regional alcohol and drug abuse treatment center, and the area mental

health, developmental disabilities, and substance abuse programs using

these facilities. The Department may use funds that become available

to it through gifts, federal or private grants, receipts from federal

programs, or any other source to support the planning and
implementation of this pilot program.

The Department shall present a written report to the House and
Senate Human Resources Appropriations Subcommittees by May 1,

1994, describing the results of its planning activities, the proposed

schedule and cost for implementation of the integrated funding system
and any proposed legislation needed to implement the plan. The
Department shall submit a written report to these Subcommittees by
May 1, 1995, describing the results of the implementation of the

integrated funding system.

Requested by: Senator Richardson, Representatives Nye, Easterling

CHILD SUPPORT FUNDS
Sec. 219. (a) The consent judgment in the case of Cassell, et

al. V. Britt, et al. , C-C-90-0010-M, United States District Court for

the Western District of North Carolina, Charlotte Division, is subject

toG.S. 114-2.2.

(b) Funds appropriated to enable the Child Support Enforcement
Section, Division of Social Services, Department of Human
Resources, to distribute child support collections based upon the date

the payment is withheld from an obligor's disposable income may be

used to implement that consent judgment. Implementation costs may
include:

(1) Quarterly notices to clients;

(2) Toll-free telephone number;

(3) Four Account Technician II positions; ^

(4) System enhancements; and

(5) Court-ordered costs.
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(c) The Office of State Budget and Management and the

Department of Human Resources shall report annually on

expenditures and progress in achieving necessary improvements in the

distribution of child support collection. Reports shall be submitted to

the Governor, the General Assembly, and the Fiscal Research

Division not later than May 1 of each year.

(d) Funds appropriated to the Department of Human Resources

in this act for covering expenses incurred as a result of the Casseil, et

al. V. Britt, et al. lawsuit shall be deposited in a nonreverting fund

account in the Department of Human Resources, Division of Social

Services, that the Department shall establish for this purpose. Any
unexpended and unencumbered funds remaining in the nonreverting

account on July 1, 1995, shall revert to the General Fund on that

date.

Requested by: Senator Richardson, Representatives Easterling, Nye
"PIONEER" MENTAL HEALTH PLAN

Sec. 220. (a) G.S. 122C-3 is amended by inserting the

following new subdivision to read:
"
(20a) 'Local funds' means fees from services, including client

payments, Medicare and the local and federal share of

Medicaid receipts, fees from agencies under contract,

gifts and donations, and county and municipal funds, and

any other funds not administered by the Division.
"

(b) G.S. 122C-3 is further amended by inserting a new
subdivision to read:

"
(26a) 'Other recipient' means an individual who is not

admitted to a facility but who receives a service other

than care, treatment, or rehabilitation services. The
services that the 'other recipient' may receive include

consultative, preventative, educational, and assessment

services.
"

(c) G.S. 122C-3 is further amended by inserting another new
subdivision to read:

"
(35a) 'State resources' means State and federal funds and other

receipts administered by the Division.
"

(d) G.S. 122C-143 is repealed.

(e) Part 4 of Article 4 of Chapter 122C of the General Statutes is

amended by adding the following new sections to read:
"
^ 122C-143.1. Policy mdcuwe.
(a) The General Assembly shall, as it considers necessary, endorse

as policy guidance long-range plans for the broad age/disability

categories of persons to be served and the services to be provided by
area authorities.
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(b) The Secretary shall develop a payment policy that designates,

within broad age/disability categories, the priority populations, based
on their disability level and the types of service to be supported by
State resources. The Secretary shall review the Department's payment
policy annually to assure that payments are made consistent with the

State's long-range plans.

(c) The Secretary shall ensure that the payment policy provides

incentives designated to target resources consistent with legislative

policy and with the State's long-range plans and to promote equal

accessibility to services for individuals regardless of their catchment

area.

(d) Upon request of the Secretary, each area authority shall

develop, revise, or amend its local long-range plans to be consistent

with the policy guidance set forth in the State's long-range plans.

Local service implementation plans shall be subject to the approval of

the Secretary.

(e) The Secretary shall ensure that the Department's requests for

expansion funds for area authorities are consistent with the State's

long-range plans and include consideration of needs identified by the

area authorities and their local plans.

"§ I22C-143.2. Annual Memorandum of Agreement.

(a) In accordance with procedures specified by the Secretary, the

area authority shall complete cost finding, rate setting, and annual

age/disability service planning as preparation for a Memorandum of

Agreement between the area authority and the Department.

(b) In a format established by the Secretary, the Memorandum of

Agreement shall include age/disability service plans that delineate the

services that are to be purchased by the State. Payment for services

purchased shall be made at reimbursement rates established in G.S.
122C-147.2.

(c) The Memorandum of Agreement shall include the area

authority activities that will be supported by grants allocated in

accordance with G.S. 147.1(c)(2).

(d) The Memorandum of Agreement shall provide flexibility for the

area authority to earn State resources within the payment policy for

each age/disability fund established by G.S. 122C- 143. 1(b).

(e) The Memorandum of Agreement may delineate other special

conditions or expectations.
"

(f) G.S. 122C-144 is repealed.

(g) Chapter 122C of the General Statutes is amended by
inserting a new section to read:
" § 722C- 144.1. Budget format and reports.

(a) The area authority shall maintain its budget in accordance with

the requirements of Article 3 of Subchapter III of Chapter 159 of the
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General Statutes, the Local Government Budget and Fiscal Control

Act.

(b) The Secretary may require periodic reports of receipts and

expenditures for all area authority services provided directly or under

contract according to a format prescribed by the Secretary.

(c) In accordance with G.S. 159-34, the area authority shall have

an audit completed and submit it to the Local Government
Commission.

(d) The Secretary may require reports of client characteristics,

staffing patterns, agency policies or activities, services, or specific

financial data of the area authority, but the reports shall not identify

individual clients of the area authority unless specifically required by

State statute or federal statute or regulation, or unless valid consent for

the release has been given by the client or legally responsible person.
"

(h) The catch line of G.S. 122C-147 reads as rewritten:

"§ I22C-147. Allocation of fitnds to area authoriues . Financing and
title of area authority property.

"

(i) G.S. 122C- 147(a) is repealed.

(j) Part 4 of Article 4 of Chapter 122C of the General Statutes is

amended by inserting the following new sections to read:
" § 122C-I47. 1. Appropriations and allocations.

(a) Except as provided in subsection (b) of this section, funds shall

be appropriated by the General Assembly in broad age/disability

categories. The Secretary shall allocate and account for funds in

broad age/disability categories so that the area authority may, with

flexibility, earn funds in response to local needs that are identified

within the payment policy developed in accordance with G.S. 122C-
143.1(b).

(b) When the General Assembly determines that it is necessary to

appropriate funds for a more specific purpose than the broad

age/disability category, the Secretary shall determine whether
expenditure accounting, special reporting within earning from a broad
fund, the Memorandum of Agreement, or some other mechanism
allows the best accounting for the funds.

(c) Funds that have been appropriated by the General Assembly for

a more specific purpose than specified in subsection (a) of this section

shall be converted to a broad age/disability category at the beginning
of the second biennium following the appropriation, unless otherwise
acted upon by the General Assembly.

(d) The Secretary shall allocate funds to area programs:

(1) To be earned in a purchase of service basis, at negotiated

reimbursement rates, for services that are included in the

payment policy and delivered to mentally ill, developmentally
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disabled, and substance abuse clients and for services that

are included in the payment policy to other recipients; or

(2) To be paid under a grant on the basis of agreed-upon
expenditures, when the Secretary determines that it would be
impractical to pay on a purchase of service basis,

(e) After the close of a Fiscal year, final payments of funds shall be
made:

(1) Under the purchase of service basis, on the earnings of the

area authority for the delivery to individuals within each
age/disability group, of any services that are consistent with

the payment policy established in G.S. 122C- 143. 1(b), up to

the final allocation amount; or

(2) When awarded on an expenditure basis, on allowable actual

expenditures, up to the final allocation amount.
Under rules adopted by the Secretary, final payments shall be

adjusted on the basis of the audit required in G.S. 122C-144.1(d).
" § I22C-I47.2. Purchase of services and reimbursement rates.

When funds are used to purchase services, the following provisions

apply:

(1) Reimbursement rates for specific types of service shall be

negotiated between the Secretary and the area authority.

The negotiation shall begin with the rate determined by the

standardized cost-finding and rate-setting procedure that is

required by G.S. 122C-143.2(a) or by another method
approved by the Secretary.

(2) The reimbursement rate used for the payment of services

shall incorporate operating and administrative costs,

including costs for property in accordance with G.S. 122C-
147.

"

(k) G.S. 122C-148. 122C-149. and 122C-150 are repealed.

(1) G.S. 122C-151 reads as rewritten:

" § 122C-151. Responsibilities of those receiving appropriations.

(a) All resources allocated to and received by any area authority

and used for programs of mental health, developmental disabilities,

substance abuse or other related fields services are subject to the

conditions specified in this Article and to the rules of the Commission
and the Secretary , Secretary and to the conditions of the Memorandum
of Agreement specified in G.S. 122C-143.2.

(b) If an area authority fails to complete actions necessary for the

development of a Memorandum of Agreement, fails to file required

reports within the time limit set by the Secretary, or fails to comply
with any other requirements specified in this Article, the Secretary

may:

(1) Delay payments; and
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(2) With written notification of cause and subject to an appeal as

provided by G.S. 122C-151.2, reduce or deny payment of

funds. Restoration of funds upon compliance is within the

discretion of the Secretary.
"

(m) G.S. 122C- 145 is renumbered as G.S. 122C-151.2.

(n) Effective July 1, 1994, G.S. 122C-151.1 is repealed.

(0) Effective January 1, 1994, Part 4 of Article 4 of Chapter

122C of the General Statutes is amended by adding the following new

sections to read:

" § I22C-151.3. Dispute with area authorities.

An area authority shall establish written procedures for resolving

disputes over decisions of an area authority that may be appealed to

the Area Authority Appeals Panel under G.S. 122C-151.4. The

procedures shall be informal and shall provide an opportunity for

those who dispute the decision to present their position.

" § I22C-I5I.4. Appeal to Area Authority Appeals Panel.

(a) Definitions. — The following definitions apply in this section:

(1) 'Contract' means a contract with an area authority to provide

services, other than personal services, to clients and other

recipients of services.

(2) 'Contractor' means a person who has a contract or who had

a contract during the current fiscal year.

(3) 'Former contractor' means a person who had a contract

during the previous fiscal year.

(b) Appeals Panel. — The Area Authority Appeals Panel is

established. The Panel shall consist of three members appointed by

the Secretary. The Secretary shall determine the qualifications of the

Panel members. Panel members serve at the pleasure of the

Secretary.

(c) Who Can Appeal. — The following persons may appeal to the

Area Authority Appeals Panel after having exhausted the appeals

process at the appropriate area authority:

(1) A contractor or a former contractor who claims that an area

authority is not acting or has not acted within applicable

State law or rules in imposing a particular requirement on

the contractor on fulfillment of the contract;

(2) A contractor or a former contractor who claims that a

requirement of the contract substantially compromises the

ability of the contractor to fulfill the contract;

(3) A contractor or former contractor who claims that an area

authority has acted arbitrarily and capriciously in reducing

funding for the type of services provided or formerly

provided by the contractor or former contractor;
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(4) A client or a person who was a client in the previous Fiscal

year, who claims that an area authority has acted arbitrarily

and capriciously in reducing funding for the type of services

provided or formerly provided to the client directly by the

area authority; and

(5) A person who claims that an area authority did not comply
with a State law or a rule adopted by the Secretary or the

Commission in developing the plans and budgets of the area

authority and that the area authority's failure to comply has

adversely affected the ability of the person to participate in

the development of the plans and budgets.

(d) Hearing. — All members of the Area Authority Appeals Panel

shall hear an appeal to the Panel. An appeal shall be filed with the

Panel within the time required by the Secretary and shall be heard by
the Panel within the time required by the Secretary. A hearing shall

be conducted at the place determined in accordance with the rules

adopted by the Secretary. A hearing before the Panel shall be

informal; no sworn testimony shall be taken and the rules of evidence

do not apply. The person who appeals to the Panel has the burden of

proof. The Panel shall not stay a decision of an area authority during

an appeal to the Panel.

(e) Decision. — The Area Authority Appeals Panel shall make a

written decision on each appeal to the Panel within the time set by the

Secretary. A decision may direct a contractor or an area authority to

take an action or to refrain from taking an action, but it shall not

require a party to appeal to pay any amount except payment due under

the contract. In making a decision, the Panel shall determine the

course of action that best protects or benefits the clients of the area

authority. If a party to an appeal fails to comply with a decision of the

Panel and the Secretary determines that the failure deprives clients of

the area authority of a type of needed service, the Secretary may use

funds previously allocated to the area authority to provide the service.

(f) 150B Appeal. — A person who is dissatisfied with a decision of

the Panel may commence a contested case under Article 3 of Chapter

150B of the General Statutes. Notwithstanding G.S. 150B-2(1), an

area authority is considered an agency for purposes of the limited

appeal authorized by this section. The Secretary shall make a final

decision in the contested case.
"

(p) G.S. 122C- 11 2(a) reads as rewritten

:

"(a) The Secretary shall:

(1) Enforce the provisions of this Chapter and the rules of the

Commission and the Secretary;

(2) Assist counties and area authorities in the establishment

and operation of community-based programs within
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catchment areas specified in rules adopted by the

Commission;

(3) Operate State facilities and adopt rules pertaining to their

operation;

(4) Promote a unified system of services for the citizens of this

State by coordinating services provided in State facilities

and area facilities;

(5) Approve the plans and budgets of an area authority and

adopt rules pertaining to the content and format of these

plans and budgets;

(6) Adopt rules governing the expenditure of all area authority

funds;

(6a) Adopt rules to implement the appeal procedure authorized

byG.S. 122C-151.2;

(7) Adopt rules for the establishment of single portal

designation and approve an area as a single portal area;

(8) Except as provided in G.S. 122C-26(4), adopt rules

establishing procedures for waiver of rules adopted by the

Secretary under this Chapter;

(9) Notify the clerks of superior court of changes in the

designation of State facility regions and of facilities

designated under G.S. 122C-252;

(10) Promote public awareness and understanding of mental

health, mental illness, developmental disabilities, and

substance abuse;

(11) Administer and enforce rules that are conditions of

participation in federal or State financial aid;

(12) Carry out G.S. 122C-361; and

(13) Coordinate and facilitate the development and

administration of the early intervention system for eligible

infants and toddlers and shall assign among the cooperating

agencies the responsibility, including financial

responsibility, for services. The Secretary shall be advised

by the Interagency Coordinating Council for Handicapped
Children from Birth to Five Years of Age, established by

G.S. 143B-179.5, and may enter into formal interagency

agreements to establish the collaborative relationships with

the Department of Environment, Health, and Natural

Resources, the Department of Public Instruction, other

appropriate agencies, and other public and private service

providers necessary to administer the system and deliver the

services.
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The Secretary shall adopt rules to implement the early

intervention system, in cooperation with all other

appropriate agencies."

(q) Subsection (n) of this section becomes effective July 1, 1994.

Subsection (o) of this section becomes effective January 1, 1994. All

other subsections of this section become effective July 1, 1993.

Requested by: Representatives Esposito, Nye, Easterling, Dickson,

Senators Richardson, Hyde, Walker
DEVELOPMENTAL DISABILITIES TRAINING REQUIREMENTS

Sec. 221. The Division of Mental Health, Developmental
Disabilities, and Substance Abuse Services, Department of Human
Resources, shall develop training requirements to carry out the goals

and objectives of the Developmental Disabilities Plan adopted by the

Mental Health Study Commission. The training is to be administered

by the Developmental Disabilities Training Institute of the Division of

Continuing Education of the University of North Carolina at Chapel

Hill.

Requested by: Representatives Easterling, Nye, Dickson, Senators

Richardson, Hyde, Walker
OWNERSHIP, CUSTODY, OR CONTROL OF VEHICLES
PURCHASED BY THE DIVISION OF VOCATIONAL
REHABILITATION SERVICES.

Sec. 221.1. The Division of Vocational Rehabilitation Services,

Department of Human Resources, may use funds made available to it

to purchase vehicles to be used primarily to transport clients being

served pursuant to the Rehabilitation Act of 1973, 42 U.S.C. 701 et

seq., as amended. Notwithstanding the provisions of G.S. 143-

341(8)1.3., the Division of Vocational Rehabilitation Services shall not

be required to transfer ownership, custody, or control of any vehicle

purchased pursuant to this section to the Department of

Administration.

Requested by: Senator Richardson, Representatives Nye, Easterling

MEDICAID
Sec. 222. (a) Funds appropriated in this act for services

provided in accordance with Title XIX of the Social Security Act

(Medicaid) are for both the categorically needy and the medically

needy. Funds appropriated for these services shall be expended in

accordance with the following schedule of services and payment bases.

All services and payments are subject to the language at the end of

this subsection.

Services and payment bases:
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(1) Hospital-Inpatient. -- Payment for hospital inpatient

services will be prescribed in the State Plan as established

by the Department of Human Resources. Administrative

days for any period of hospitalization shall be limited to a

maximum of three days.

(2) Hospital-Outpatient. -- Eighty percent (80%) of allowable

costs or a prospective reimbursement plan as established by

the Department of Human Resources.

(3) Nursing Facilities. -- Payment for nursing facility services

will be prescribed in the State Plan as established by the

Department of Human Resources. Nursing facilities

providing services to Medicaid recipients who also qualify

for Medicare shall be enrolled in the Medicare program as

a condition of participation in the Medicaid program. State

facilities are not subject to the requirement to enroll in the

Medicare Program.

(4) Intermediate Care Facilities for the Mentally Retarded. --

As prescribed in the State Plan, as established by the

Department of Human Resources.

(5) Drugs. ~ Drug costs as allowed by federal regulations plus

a professional services fee per month excluding refills for

the same drug or generic equivalent during the same

month. Reimbursement shall be available for up to six

prescriptions per recipient, per month, including refills.

Payments for drugs are subject to the provisions of

subsection (f) of this section and to the provisions at the

end of subsection (a) of this section, or in accordance with

the State Plan adopted by the Department of Human

Resources consistent with federal reimbursement

regulations. Payment of the professional services fee shall

be made in accordance with the plan adopted by the

Department of Human Resources, consistent with federal

reimbursement regulations. Adjustments to the

professional services fee shall be established by the General

Assembly.

(6) Physicians, Chiropractors, Podiatrists, Optometrists,

Dentists, Certified Nurse Midwife Services. -- Fee

schedules as developed by the Department of Human
Resources. Payments for dental services are subject to the

provisions of subsection (e) of this section.

(7) Community Alternative Program, EPSDT Screens. --

Payment to be made in accordance with rate schedule

developed by the Department of Human Resources.
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(8)

(9)

(10)

(11

(12

(13

(14;

(15

(16

(17

(18

(19

(20:

(21

(22

Home Health and Related Services, Private Duty Nursing,

Clinic Services, Prepaid Health Plans, Durable Medical

Equipment. ~ Payment to be made according to

reimbursement plans developed by the Department of

Human Resources.

Medicare Buy-In. — Social Security Administration

premium.
Ambulance Services. ~ Uniform fee schedules as developed

by the Department of Human Resources.

Hearing Aids. — Actual cost plus a dispensing fee.

Rural Health Clinic Services. — Provider based -

reasonable cost; nonprovider based - single cost

reimbursement rate per clinic visit.

Family Planning. ~ Negotiated rate for local health

departments. For other providers, see specific services for

instance, hospitals, physicians.

Independent Laboratory and X-Ray services. — Uniform
fee schedules as developed by the Department of Human
Resources.

Optical Supplies. — One hundred percent (100%) of

reasonable wholesale cost of materials.

Ambulatory Surgical Centers. — Payment as prescribed in

the reimbursement plan established by the Department of

Human Resources.

Medicare Crossover Claims. ~ An amount up to the actual

coinsurance or deductible or both, in accordance with the

plan, as approved by the Department of Human Resources.

Physical Therapy and Speech Therapy. — Services limited

to EPSDT-eligible children. Payments are to be made only

to the Children's Special Health Services program at rates

negotiated by the Department of Human Resources.

Personal Care Services. — Payment in accordance with plan

approved by the Department of Human Resources.

Case Management Services. — Reimbursement in

accordance with the availability of funds, to be transferred

within the Department of Human Resources.

Hospice. — Services may be provided in accordance with

plan developed by the Department of Human Resources.

Other Mental Health Services. — Unless otherwise covered

by this section, coverage is limited to agencies meeting the

requirements of the rules established by the Commission
for Mental Health, Developmental Disabilities, and

Substance Abuse Services, and reimbursement is made in

accordance with a plan developed by the Department of
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Human Resources not to exceed the upper limits

established in federal regulations.

(23) Medically Necessary Prosthetics or Orthotics for EPSDT
Eligible Children. ~ Reimbursement in accordance with

plan approved by the Department of Human Resources.

(24) Health Insurance Premiums. — Payments to be made in

accordance with the plan adopted by the Department of

Human Resources consistent with federal regulations.

(25) Medical Care/Other Remedial Care. — Services not covered

elsewhere in this section include related services in

schools; health professional services provided outside the

clinic setting to meet maternal and infant health goals; and

services to meet federal EPSDT mandates. Services

addressed by this subdivision are limited to those prescribed

in the State Plan, as established by the Department of

Human Resources. Providers of these services shall be

certified as meeting program standards of the Department

of Environment, Health, and Natural Resources.

Services and payment bases may be changed with the approval of

the Director of the Budget.

Reimbursement is available for up to 24 visits per recipient per

year to any one or combination of the following: physicians, clinics,

hospital outpatients, optometrists, chiropractors, and podiatrists.

Prenatal services, all EPDST children, and emergency rooms are

exempt from the visit limitations contained in this paragraph.

Exceptions may be authorized by the Department of Human Resources

where the life of the patient would be threatened without such

additional care. Any person who is determined by the Department to

be exempt from the 24-visit limitation may also be exempt from the

six-prescription limitation.

(b) Allocation of Nonfederal Cost of Medicaid. — The State shall

pay eight-five percent (85%) and the county shall pay fifteen percent

(15%) of the nonfederal costs of all applicable services listed in this

section.

(c) Copayment for Medicaid Services. — The Department of

Human Resources may establish copayment up to the maximum
permitted by federal law and regulation.

(d) Medicaid and Aid to Families with Dependent Children

Income Eligibility Standards. ~ Effective January 1, 1990, the

maximum net family annual income eligibility standards for Medicaid

and Aid to Families with Dependent Children, and the Standard of

Need for Aid to Families with Dependent Children shall be as follows:

Categorically Needy Medically Needy
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Family Standard AFDC Payment
Size .:: ,v.«' Of Need Level* AA,AB,AD*

1 $4,344 s $2,172 $ 2,900
2 5,664 2,832 3,800
3 6,528 3,264 '. .v.- . 4,400
4 • 7,128 3,564 4,800
5 :-M.v.,.: 7,776 3,888 /• 5,200
6 8,376 4,188 5,600
7 8,952 4,476 6,000
8 9,256 4,680 6,300

Aid to Families with Dependent Children (AFDC); Aid to the Aged
(AA); Aid to the Blind (AB); and Aid to the Disabled (AD).

The payment level for Aid to Families with Dependent Children
shall be fifty percent (50%) of the standard of need.

These standards may be changed with the approval of the

Director of the Budget with the advice of the Advisory Budget
Commission.

(e) Dental Coverage Limits. — Dental services shall be provided

on a restricted basis in accordance with rules adopted by the

Department to implement this subsection.

(f) Dispensing of Generic Drugs. -- Notwithstanding G.S. 90-

85.27 through G.S. 90-85.31, under the Medical Assistance Program
(Title XIX of the Social Security Act) a prescription order for a drug
designated by a trade or brand name shall be considered to be an
order for the drug by its established or generic name, except when the

prescriber personally indicates, either orally or in his own handwriting
on the prescription order, "dispense as written" or words of similar

meaning. Generic drugs, when available in the pharmacy, shall be

dispensed at a lower cost to the Medical Assistance Program rather

than trade or brand name drugs, subject to the prescriber's "dispense

as written" order as noted above.

As used in this subsection "brand name" means the proprietary

name the manufacturer places upon a drug product or on its

container, label, or wrapping at the time of packaging; and
"established name" has the same meaning as in section 502(e)(3) of

the Federal Food, Drug and Cosmetic Act as amended, 21 U.S.C. §

352(e)(3).

(g) Exceptions to Service Limitations, Eligibility Requirements,
and Payments. — Service limitations, eligibility requirements,

payments, and payments bases in this section may be waived by the

Department of Human Resources, with the approval of the Director of

the Budget, to allow the Department to carry out pilot programs for

prepaid health plans, managed care plans, or community-based
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services programs in accordance with plans approved by tiie United

States Department of Healtli and Human Services, or wlien the

Department determines that such a waiver will result in a reduction in

the total Medicaid costs for the recipient.

(h) Volume Purchase Plans and Single Source Procurement. ~
The Department of Human Resources, Division of Medical

Assistance, may, subject to the approval of a change in the State

Medicaid Plan, contract for services, medical equipment, supplies, and

appliances by implementation of volume purchase plans, single source

procurement, or other similar processes in order to improve cost

containment.

(i) Cost-Containment Programs. — The Department of Human
Resources, Division of Medical Assistance, may undertake cost-

containment programs including preadmissions to hospitals and prior

approval for certain outpatient surgeries, before they may be

performed in an inpatient setting.

(j) For all Medicaid eligibility classifications for which the

federal poverty level is used as an income limit for eligibility

determination, the income limits will be updated each April 1

immediately following publication of federal poverty guidelines.

(k) Effective January I, 1988, the Department of Human
Resources shall provide Medicaid to 19-, 20-, and 2 1 -year-olds in

accordance with federal rules and regulations.

(1) The Department of Human Resources shall provide coverage

to pregnant women and children according to the following schedule:

(1) Pregnant women with incomes equal to or less than one

hundred eighty-five percent (185%) of the federal poverty

guidelines, as revised each April 1 shall be covered for

Medicaid benefits;

(2) Infants under the age of 1 with family incomes equal to or

less than one hundred eighty-five percent (185%) of the

federal poverty guidelines as revised each April I, shall be

covered for Medicaid benefits;

(3) Children aged 1 through 5 with family incomes equal to or

less than one hundred thirty-three percent (133%) of the

federal poverty guidelines as revised each April 1 shall be

covered for Medicaid benefits; and

(4) Children aged 6 through 18 who were born after September

30, 1983, with family incomes equal to the federal poverty

guidelines, as revised each April 1, shall be covered for

Medicaid benefits.

Services to pregnant women eligible under this section continue

throughout the pregnancy but include only those related to pregnancy
and to those other conditions determined by the Department as
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conditions that may complicate pregnancy. In order to reduce county
administrative costs and to expedite the provision of medical services to

pregnant women, to infants, and to children eligible under this

section, no resources test shall be applied.

(m) The Department of Human Resources may use Medicaid
funds budgeted from program services to support the cost of
administrative activities to the extent that these administrative activities

produce a net savings in services requirements. Administrative

initiatives funded by this section shall be first approved by the Office

of State Budget and Management.

Requested by: Senator Richardson, Representatives Easterling, Nye,
Diamont
REDUCE INFANT MORTALITY

Sec. 223. The Department of Human Resources, Division of

Medical Assistance, shall provide medical coverage for nutritional

counseling, psycho-social counseling, and predelivery and post-partum

home visits by maternity care coordinators and public health nurses
for Medicaid-eligible pregnant women.

Requested by: Senator Richardson, Representatives Nye, Easterling

PURCHASE TRANSPORTATION SERVICES FOR PREGNANT
WOMEN AND CHILDREN ON MEDICAID

Sec. 224. (a) Of the funds appropriated from the General
Fund to the Department of Human Resources in this act, three

hundred thousand dollars ($300,000) for the 1993-94 fiscal year and
three hundred thousand dollars ($300,000) for the 1994-95 fiscal year

shall be transferred to the Department of Transportation, Public

Transportation Division, to purchase transportation services for

pregnant women and for children on Medicaid. All funds distributed

by the Department, under this section, to counties are intended to

purchase additional transportation services and not to supplant funds

now being used by local governments for that purpose. These funds

shall not be used towards the purchase of transportation vehicles or

equipment, and shall not be used to cover State administrative costs.

Only those counties maintaining Medicaid transportation services to

pregnant women and to children at a level that is not reduced from the

level of services in place during the 1989-90 fiscal year are be eligible

for additional transportation assistance funds.

(b) The Public Transportation Division of the Department of

Transportation shall distribute these funds to the counties according to

the following formula:

(1) Fifty percent (50%) divided equally among all eligible

counties;
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(2) Forty-five percent (45%) on the basis of the number of

pregnant women and of children receiving Medicaid in the

county as a percentage of the total number of pregnant

women and of children receiving Medicaid statewide; and

(3) Five percent (5%) based upon a population density factor

that recognizes the higher transportation costs in sparsely

populated counties.

The Department of Transportation shall develop appropriate

procedures for the distribution and use of these funds and shall adopt

rules to implement these procedures.

(c) Funds distributed by the Department of Transportation under

this section shall be used by counties in a manner consistent with

implemented transportation development plans that have been approved

by the Department of Transportation and the board of county

commissioners. To receive funds apportioned for a given fiscal year,

a county shall have an approved transportation plan. Funds that are

not obligated in a given fiscal year due to the lack of an approved

transportation plan shall be distributed to the eligible counties based

on the distribution formula in subsection (b) of this section.

Requested by: Senator Richardson, Representatives Nye, Easterling

PHARMACY DISPENSING FEE
Sec. 225. The professional limits fee for dispensing drugs shall

be five dollars and sixty cents ($5.60) per prescription, adjusted in

accordance with subdivision (5) of Section 222 of this act.

Requested by: Senator Richardson, Representatives Easterling, Nye
ICF AND ICF/MR WORK INCENTIVE ALLOWANCES

Sec. 226. The Department of Human Resources may provide

an incentive allowance to Medicaid-eligible recipients of ICF and

ICF/MR facilities who are regularly engaged in work activities as part

of their developmental plan and for whom retention of additional

income contributes to their achievement of independence. The State

funds required to match the federal funds that are required by these

allowances shall be provided from savings within the Medicaid budget

or from other unbudgeted funds available to the Department. The
incentive allowances may be as follows:

Monthly Net Wages
Monthly Incentive Allowance

$1.00 to $100.99 up to $50.00
$101.00 to $200.99 $80.00
$201.00 to $300.99 $130.00
$301.00 and greater $212.00.
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Requested by: Senator Richardson, Representatives Nye, Easterling

MEDICAID INPATIENT HOSPITAL REIMBURSEMENT
Sec. 227. Effective July 1, 1994, the Department of Human

Resources, Division of Medical Assistance, shall implement a budget-

neutral Diagnosis-Related Group reimbursement methodology for

inpatient hospital services. In addition, the Department shall study the

feasibility of implementing selective contracts for hospital inpatient

services and shall report its recommendations to the General Assembly
by March 15, 1994.

Requested by: Senator Richardson, Walker, Representatives

Easterling, Nye
FAMILY SUPPORT ACT

Sec. 228. (a) The General Assembly finds that it is in the best

interest of the State and of all its citizens to encourage recipients of

Aid to Families with Dependent Children to obtain jobs and become
self-sufficient. It further finds that, by continuing medical assistance

and providing limited wage assistance to those recipients who are

working, the State will make it possible to help many recipients to be
able to keep their jobs, support their families, and become self-

sufficient.

(b) The Social Services Commission shall adopt rules to change
the way it budgets Aid to Families with Dependent Children payments
that will result in more recipients being able to find work and keep
working. These rules shall include subtracting countable income from
the State standard of need, and paying a percentage of the difference.

The percentage that shall be applied to determine the amount of

assistance shall be the same percentage set in the Current Operations

Appropriations Act that determines the Aid to Families of Dependent
Children payment level from the standard of need.

Requested by: Senator Richardson, Representatives Nye, Easterling

RETROSPECTIVE ACCOUNTING ADJUSTMENT
Sec. 229. The Department of Human Resources shall use funds

appropriated to it by this act to provide a State supplementary payment
to Aid to Families of Dependent Children households adversely

affected by the retrospective accounting procedure as allowed under
section 403(a) of the Social Security Act (42 U.S.C. § 603(a)), as

amended by section 157(a) of the Tax Equity and Fiscal Responsibility

Act of 1982. The amount of the State supplement shall not exceed the

maximum payment standard for the Aid to Families with Dependent
Children Program.

Requested by: Senator Richardson, Representatives Easterling, Nye
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AFDC/WOMEN IN THIRD TRIMESTER OF PREGNANCY
ADJUSTMENT

Sec. 230. The Division of Social Services, Department of

Human Resources, shall provide Aid to Families with Dependent

Children to women in their third trimester of pregnancy, regardless of

whether these women have children, if they otherwise qualify for these

payments.

Requested by: Senator Richardson, Representatives Nye, Easterling

FOSTER CARE
Sec. 231. Funds appropriated to the Department of Human

Resources in this act for foster care assistance rates shall be used to

set the rates at two hundred sixty-five dollars ($265.00) per child per

month. Of this sum, fifteen dollars ($15.00) is a special needs

allowance for the child.

Requested by: Senator Richardson, Representatives Easterling, Nye
EMERGENCY ASSISTANCE

Sec. 232. The Division of Social Services, Department of

Human Resources, shall not expend more State funds than are

appropriated for Emergency Assistance by this act. Within this limit.

Emergency Assistance benefits shall not exceed three hundred dollars

($300.00) per year per family, payable over a 30-day period. After

this 30-day period. Emergency Assistance benefits are not available to

that family until 12 months have elapsed from the initial authorization

date. The family may have no more than a total of three hundred
dollars ($300.00) in liquid assets in order to qualify for any
Emergency Assistance pursuant to this section.

It is the intent of the General Assembly that these Emergency
Assistance funds shall only be used to provide assistance to persons to

alleviate an emergency. In evaluating whether an emergency exists,

the county departments of social services shall apply prudent judgment
to evaluate each emergency on its own merits. Prudent judgment will

permit departments of social services to consider whether the client

created the emergency and whether the assistance will resolve the

emergency.

Requested by: Senator Richardson, Representatives Easterling, Nye
FOOD STAMP OUTREACH

Sec. 233. The Department of Human Resources shall continue

a Food Stamp Outreach Program. Under the Program, the

Department shall inform public and private agencies, community
groups, potentially eligible persons, and the general public regarding

the eligibility requirements of the Food Stamp Program. The
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Department shall maintain a referral list of public and private

agencies, community groups, and interested persons and organizations

who serve low-income persons. The Department shall inform these

agencies and persons regarding the Food Stamp Program and changes
in the law that affect client eligibility or the extent of benefits. The
Department shall develop and distribute informational materials, such

as public service announcements, brochures, pamphlets, posters, and
correspondence.

Requested by: Representatives Diamont, Nye, Easterling, Dickson,

Senators Richardson, Hyde, Walker
CHILD PROTECTIVE SERVICES

Sec. 234. (a) Funds appropriated to the Division of Social

Services, Department of Human Resources, in this act for Child

Protective Services shall be allocated for the 1993-94 fiscal year and
for the 1994-95 fiscal year as follows:

(1) Each county department of social services shall receive an

amount based on a formula that takes into consideration the

number of Child Protective Services cases in that county and
the number of Child Protective Services workers required to

meet a ratio of no more than 20 active cases per one Child

Protective Services worker. The allocation of these funds to

each county shall not be less than that county's allocation in

the 1992-93 fiscal year unless the General Assembly
appropriates less funds for the 1993-94 fiscal year and the

1994-95 fiscal year for Child Protective Services than it

appropriated in the 1992-93 fiscal year; and

(2) Each county department of social services shall receive a

portion of the remainder of these funds, if any, on a

proportional basis determined by the amount of funds

necessary in that county to enable that county to achieve the

caseload prescribed in subdivision (1) of this subsection.

Counties that have achieved the caseload ratios prescribed by
subdivision (1) of this section pursuant to funds allocated in

that subdivision in either the 1993-94 fiscal year or the

1994-95 fiscal year shall not receive any funds pursuant to

this subdivision in that fiscal year.

(b) Funds allocated to county departments of social services

pursuant to this section shall be used for Child Protective Services

workers and supervisors for carrying out investigations of reports of

child abuse or neglect or for providing protective or preventive

services in cases in which the department confirms abuse, neglect, or

dependency. All expenditures shall be used for direct support of the

department's Child Protective Services program.

900



Session Laws - 1993 CHAPTER 321

(c) The Division of Social Services, Department of Human
Resources, shall establish criteria and guidelines to ensure that the

allocations to county departments of social services are used in

accordance with this section.

(d) All State appropriations for counties for Child Protective

Services, including the funds allocated to the counties pursuant to this

section, shall be used for the direct costs of employing Child

Protective Services workers and their supervisors. Indirect and

administrative costs associated with Child Protective Services staffing

may fulfill the requirement for county matching funds.

(e) Of the funds appropriated in this act, two million dollars

($2,000,000) for the 1993-94 fiscal year and two million dollars

($2,000,000) for the 1994-95 fiscal year shall be used to hire

additional Child Protective Services workers and supervisors in county

departments of social services.

Requested by: Representatives Easterling, Nye, Dickson, Senators

Richardson, Hyde, Walker
ADOPTION SUBSIDY

Sec. 235. The adoption subsidy paid monthly by the Division of

Social Services, Department of Human Resources, to eligible families

who adopt hard-to-place children shall be established at two hundred

sixty-five dollars ($265.00) per child per month.

Requested by: Senator Richardson, Representatives Nye, Easterling

SOCIAL SERVICES PLAN/FAMILY PRESERVATION SERVICES
Sec. 236. (a) Of the funds appropriated to the Department of

Human Resources, Division of Social Services, in this act the sum of

four hundred ten thousand dollars ($410,000) for the 1993-94 fiscal

year and the sum of four hundred ten thousand dollars ($410,000) for

the 1994-95 fiscal year shall be used to enable the Department to

develop further the Social Services Plan, in consultation and

cooperation with other appropriate agencies and organizations, and

consistent with the policies as provided by Chapter 448 of the 1989

Session Laws.

As part of the further development of the Social Services Plan,

the Department of Human Resources shall pilot in three to five

counties the core services as described in its report on the Social

Services Plan to the General Assembly. The piloting shall include the

establishment of minimum standards for the provision of the core

services, including the staffing standards, caseload standards, training

standards, and facilities standards.

In implementing Family Centered Services as a core service, the

Secretary of the Department of Human Resources shall consider the
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advice and recommendations of the Advisory Committee on Family
Centered Services.

Tliese funds may be used as a match for federal funds that may
be available in order to maximize support for the pilot. Funds
appropriated by the General Assembly to be allocated to counties for

child protective services shall be used by the pilot counties to

strengthen investigations and treatment in Child Protective Services as

a core service. Any funds allocated to counties pursuant to this

subsection shall be matched by the counties at the rate of one county
dollar for every three State dollars.

(b) Of the funds appropriated to the Department of Human
Resources, Division of Social Services, in this act, the sum of fifty

thousand dollars ($50,000) for the 1993-94 fiscal year and the sum of

fifty thousand dollars ($50,000) for the 1994-95 fiscal year shall be
used to make grants to public or private agencies to develop and
implement model programs of locally based Family Preservation

Services as provided in Part 4A of Article 3 of Chapter 143B of the

General Statutes, the Family Preservation Act. These funds shall be

used in conjunction with funds identified within the Department to

implement the Family Preservation Services Program as provided in

this section. The Secretary of the Department of Human Resources
shall ensure that the development of these Family Preservation Models
and the piloting of the core social services described in subsection (a)

of this section are coordinated at State and local levels to achieve the

most effective service delivery for families and use of available funding

sources.

Requested by: Senator Richardson, Representatives Easterling, Nye
COUNTY MATCHING REQUIREMENTS FOR CHILD
PROTECTIVE SERVICES

Sec. 237. State Assistance to counties for child protective

services shall be matched by counties at the rate of twenty-five percent

(25%) effective July 1, 1993. Counties may use federal funds or

county funds to meet matching requirements.

Requested by: Representatives Nye, Easterling, Dickson, Senators

Richardson, Hyde, Walker
CAROLINA ACCESS PROGRAM/EYE CARE

Sec. 238. Medicaid patients who receive health care through

the Carolina Access Program may receive eye care directly from
licensed optometrists.

Requested by: Senators Daniel, Richardson, Hyde, Walker,

Representatives Diamont, Nye, Easterling
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LIMITING ERISA PLAN REQUIREMENTS
Sec. 238.1. Effective upon ratification of this act, Chapter 58

of the General Statutes is amended by adding a new section to read:

" § 58-50-151. ERISA plans may not require Medicaid to pay first.

An employee benefit plan as defined in ERISA shall not include any

provision which, because an individual is provided or is eligible for

benefits or service pursuant to a State plan under Title XIX of the

Social Security Act (Medicaid), has the effect of limiting or excluding

coverage or payment for any health care for that individual under the

terms of the employee benefit plan, provided that the individual is one

who would otherwise be covered or entitled to benefits or services

under the employee benefit plan.
"

Requested by: Senators Richardson, Hyde, Walker, Representatives

Nye, Easterling, Dickson

DOMICILIARY CARE REIMBURSEMENT RATE INCREASE
Sec. 239. Effective July 1, 1993, the maximum monthly rate

for residents in domiciliary care facilities shall be nine hundred thirty-

eight dollars ($938.00) for ambulatory residents and nine hundred

seventy-nine dollars ($979.00) for semiambulatory residents.

Requested by: Representatives Nye, Easterling, Dickson, Senators

Richardson, Hyde, Walker
REST HOME PAYMENT METHOD

Sec. 240. (a) The Department of Human Resources shall

develop a plan for a vendor payment methodology for domiciliary care

facilities. The plan's proposed methodology shall include:

(1) A direct payment for mandated services, including:

a. Direct and indirect costs associated with minimum wage
law;

b. Direct and indirect costs associated with Workers'

Compensation law; and

c. Direct and indirect costs associated with Occupational

Safety and Health Act law; and

(2) A direct payment for associated administrative costs,

including:

a. Direct and indirect costs associated with insurance

inflation management; and

b. Direct and indirect costs associated with an equitable

return on investment.

(b) The Department of Human Resources shall submit the plan

in a report to the 1993 General Assembly and to the Fiscal Research

Division by March 1994. The report shall include a five-year fiscal

impact analysis of the cost of implementing the proposed methodology.
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(c) The Department of Human Resources shall also develop any
other plan that it wishes the General Assembly to consider for rest

home reimbursement and shall present this plan, including a five-year

fiscal impact analysis of the cost of implementing the proposed

methodology, in the same report prescribed in subsection (b) of this

section.

(d) The Department of Human Resources shall not implement

any plan for rest home reimbursement developed pursuant to this

section until specifically authorized to do so by the General Assembly.

Requested by: Representatives Easterling, Nye, Dickson, Senators

Richardson, Hyde, Walker
PILOT SUBSIDY TO DOMICILIARY HOMES FOR SERVICES TO
DEVELOPMENTALLY DISABLED RESIDENTS

Sec. 241. Notwithstanding the provisions of G.S. 143-23, the

Secretary of Human Resources, with the approval of the Office of

State Budget and Management, may use, to the extent possible, any

funds appropriated or otherwise available to the Department in the

1993-94 fiscal year to conduct a pilot of a subsidy to homes for the

aged and disabled and family care homes to support the provision of

habilitative and related services needed by developmentaily disabled

persons who reside there. The Department shall present the results of

the pilot to the General Assembly by July 1, 1994.

Requested by: Representatives Nye, Easterling, Dickson, Senators

Richardson, Hyde, Walker
DHR MONITORING DOMICILIARY CARE FACILITIES'
COMPLIANCE WITH LICENSURE REQUIREMENTS

Sec. 242. G.S. 131D-2(b) is amended by inserting a new
subdivision to read:

"
(la) In addition to the licensing and inspection requirements

mandated by subdivision (1) of this subsection, the

Department shall ensure that domiciliary care facilities

required to be licensed by this Article are monitored for

licensure compliance on a regular basis. In carrying out

this requirement, the Department shall work with county

departments of social services to do the routine monitoring

and to have the Division of Facility Services oversee this

monitoring and perform any follow-up inspection called

for.
"

Requested by: Senator Richardson, Representatives Easterling. Nye
CAREGIVER SUPPORT SHARING
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Sec. 243. (a) Of the funds appropriated to the Division of

Aging, Department of Human Resources, by this act for the 1993-95

fiscal biennium, the sum of one million eight thousand dollars

($1,008,000) for the 1993-94 fiscal year and the sum of one million

eight thousand dollars ($1,008,000) for the 1994-95 fiscal year shall

be used for services that support family caregivers of elderly persons

with functional disabilities, whether physical or mental, who want to

stay in their homes rather than be institutionalized, but who need

assistance with the activities of daily living in order to remain at

home. The services that may be purchased from funds received under

this section include:

(1) Respite Care;

(2) Adult Day Care;

(3) Stipends and other related costs for senior companions,

modeled after the federal Senior Companion Program; and

(4) Other related services that meet needs not now adequately

addressed by the services described in subdivisions (1)

through (3) of this subsection.

(b) The Division of Aging shall expend funds for these services

according to the population of persons 70 years of age or older in

each region. The Division of Aging shall use a minimum of ninety-

five percent (95%) of the funds it receives under this section for the

services described in subdivisions (1) through (4) of subsection (a) of

this section and may only use a maximum of five percent (5%) for

technical assistance as described in subsection (c) of this section. The

Division of Aging shall choose providers in accordance with

procedures under the Older Americans Act. Funds allocated by the

Division pursuant to this section shall be allocated by October 1 of

each fiscal year.

(c) The Division of Aging may contract for technical assistance.

The technical assistance shall include training assistance, coordination

of various service delivery and funding sources, and ideas for

innovative ways to build a lasting system of services for family

caregivers.

Requested by: Senator Richardson, Representatives Nye, Easterling

SENIOR CENTER OUTREACH
Sec. 244. (a) Of the funds appropriated to the Department of

Human Resources, Division of Aging, by this act for the 1993-95

fiscal biennium, four hundred three thousand eight hundred dollars

($403,800) for the 1993-94 fiscal year and four hundred three

thousand eight hundred dollars ($403,800) for the 1994-95 fiscal year

shall be used by the Division of Aging to enhance senior center

programs as follows:
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(1) To test "satellite" services provided by existing senior

centers to unserved or underserved areas; or

(2) To provide start-up funds for new senior centers.

All of these funds shall be allocated by October 1 of each fiscal year.

(b) Prior to funds being allocated pursuant to this section for

start-up funds for a new senior center, the county commissioners of
the county in which the new center will be located shall:

(1) Formally endorse the need for such a center;

(2) Formally agree on the sponsoring agency for the center; and

(3) Make a formal commitment to use local funds to support the

ongoing operation of the center.

(c) State funding shall not exceed ninety percent (90%) of

reimbursable costs.

Requested by: Senator Richardson, Representatives Easterling, Nye
RURAL/PRIMARY CARE INITIATIVES

Sec. 245. G.S. 131E-76 is amended by adding two new
subdivisions to read:

"
(6) 'Primary care hospital' means a hospital which has been

designated as a primary care hospital by the North Carolina

Department of Human Resources, Office of Rural Health
and Resource Development. To be designated as a primary
care hospital under this subdivision, the hospital must be
located in a rural community, provide primary care

inpatient services that do not include inpatient surgery, and
provide outpatient services which may include outpatient

surgery. A primary care hospital shall have a maximum
annual average daily census of 15 patients and may have
psychiatric and long-term care distinct part units. A
primary care hospital must be part of a rural hospital

network.

(7) 'Rural hospital network' means an alliance of members that

shall include at least one primary care hospital and one
other hospital. To qualify as a rural hospital network, the

members must submit a comprehensive, written

memorandum of understanding to the Department of

Human Resources for the Department's approval. The
memorandum of understanding must include provisions for

patient referral and transfer, a plan for network-wide
emergency services, and a plan for sharing patient

information and services between hospital members
including medical staff credentialing, risk management,
quality assurance, and peer review.

"
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Requested by: Senator Richardson, Representatives Nye, Easterling

DAY CARE FUNDS MATCHING REQUIREMENT
Sec. 246. No local matching funds may be required by the

Department of Human Resources as a condition of any locality's

receiving any State day care funds appropriated by this act unless

federal law requires such a match.

Requested by: Senator Richardson, Representatives Easterling, Nye
DAYCARE

Sec. 247. Except for the allocation of support costs from federal

grants by the General Assembly or the reallocation of federal grant

funds by the Office of State Budget and Management, the Department
of Human Resources shall distribute the funds appropriated and

otherwise available to it for the purchase of day care for minor
children of needy families so as to serve the greatest number of

children possible.

Requested by: Senator Richardson, Representatives Nye, Easterling

DAY CARE RATES
Sec. 248. (a) Rules for the monthly schedule of payments for

the purchase of day care services for low-income children shall be

established by the Social Services Commission pursuant to G.S. 143B-
153(8)a., in accordance with the following requirements:

(1) For day care facilities, as defined in G.S. 110-86(3), in

which fewer than fifty percent (50%) of the enrollees are

subsidized by State or federal funds, the State shall continue

to pay the same fee paid by private paying parents for a child

in the same age group in the same facility.

(2) Facilities in which fifty percent (50%) or more of the

enrollees are subsidized by State or federal funds may
choose annually one of the following payment options:

a. The facility's payment rate for fiscal year 1985-86; or

b. The market rate, as calculated annually by the Division

of Child Development in the Department of Human
Resources.

(3) A market rate shall be calculated for each county and for

each age group or age category of enrollees and shall be

representative of fees charged to unsubsidized private paying

parents for each age group of enrollees within the county.

The county market rates shall be calculated from facility fee

schedules collected by the Division of Child Development on
a routine basis. The Division shall also calculate a statewide

market rate for each age category. The Social Services
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Commission shall adopt rules to establish minimum county
rates that use the statewide market rates as a reference point.

(4) Child day care homes as defined in G.S. 110-86(4) and
other home-based day care arrangements that are not

required to be regulated by the State licensing agency may
be paid the market rate for day care homes, which shall be
calculated at least biennially by the Division of Child

: Development according to the method described in

subdivision (3) of subsection (a) of this section.

(b) Facilities licensed pursuant to Article 7 of Chapter 1 10 of the

General Statutes may participate in the program that provides for the

purchase of care in day care facilities for minor children of needy
families. No separate licensing requirements shall be used to select

facilities to participate. In addition, day care facilities shall be
required to meet any additional applicable requirements of federal law
or regulations.

Day care homes as defined in G.S. 110-86(4) from which the
State purchases day care services shall meet the standards established

by the Child Day Care Commission pursuant to G.S. 110-101 and
G.S. 110-105.1 and any additional requirements of State law or
federal law or regulations. Child care arrangements exempt from
State regulation pursuant to Article 7 of Chapter 1 10 of the General
Statutes shall meet the requirements established by other State law and
by the Social Services Commission.

(c) County departments of social services shall continue to

negotiate with day care providers for day care services below those
rates prescribed by subsection (a) of this section. County departments
shall purchase day care services so as to serve the greatest number of
children possible with existing resources.

Requested by: Senator Richardson, Representatives Easterling, Nye
DAY CARE ALLOCATION FORMULA

Sec. 249. (a) To simplify current day care allocation methodo-
logy and more equitably distribute State day care funds, the Depart-
ment of Human Resources shall apply the following allocation formula
to all noncategorical federal and State day care funds used to pay the

costs of necessary day care for minor children of needy families:

(1) One-third of budgeted funds shall be distributed according to

the county's population in relation to the total population of
the State;

(2) One-third of the budgeted funds shall be distributed

according to the number of children under 6 years of age in

a county who are living in families whose income is below
the State poverty level in relation to the total number of
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children under 6 years of age in the State in families whose

income is below the poverty level; and

(3) One-third of budgeted funds shall be distributed according to

the number of working mothers with children under 6 years

of age in a county in relation to the total number of working

mothers with children under 6 years of age in the State,

(b) A county's initial allocation shall not be less than that

county's initial allocation was in fiscal year 1990-91 under the

formula prescribed by Section 102 of Chapter 500 of the 1989 Session

Laws. However, if the total amount available to allocate is less than

the amount allocated by formula in the 1990-91 fiscal year, a county's

allocation may be less than the county's initial allocation was in that

fiscal year.

Requested by: Senator Richardson, Representatives Nye, Easterling

DHR EMPLOYEES/IN-KIND MATCH
Sec. 250. Notwithstanding the limitations of G.S. 143B- 139.4,

the Secretary of the Department of Human Resources may assign

employees of the Office of Rural Health and Resource Development to

serve as in-kind match to nonprofit corporations working to establish

health care programs that will improve health care access while

controlling costs.

Requested by: Senator Richardson, Representatives Easterling, Nye
COMMUNITY-BASED ALTERNATIVES PARTICIPATION

Sec. 251. County governments participating in the Community-
Based Alternatives Program shall certify annually to the Division of

Youth Services, Department of Human Resources, that Community-
Based Alternatives Aid to Counties shall not be used to duplicate or

supplant other programs within the county.

Requested by: Senator Richardson, Representatives Nye, Easterling

SUPPLEMENTAL HEAD START FUNDS
Sec. 252. Supplemental Head Start funds appropriated in this

act to the Department of Human Resources shall continue to be

allocated to those counties currently receiving these funds.

Requested by: Senator Richardson, Representatives Gardner,

Easterling, Nye
COUNTY DAY CARE ENCOURAGEMENT

Sec. 253. (a) The General Assembly encourages all counties to

use all their initial child care allocations by actively and aggressively

pursuing all existing child care resources currently available. The
Department of Human Resources, Division of Child Development,
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shall reevaluate its allocation/reversion/reallocation timetable to

balance equitably the needs of those counties that have had difficulty

using their initial allocations in a timely fashion with the needs of

those counties who have used the reverted allocations to excellent

purpose.

(b) The General Assembly encourages counties to use creative

and innovative methods of enriching their existing day care, such as

by using volunteers from senior citizen centers in day care, and to

identify any State law or policy bars that may currently exist to these

methods.

(c) The General Assembly encourages counties that now provide

certain child care payments directly to parents rather than directly to

the provider to reevaluate this practice in order to ensure that the

method of payment properly reflects both the needs of the individual

families and the day care community.

(d) The Department of Human Resources shall report quarterly

to the Joint Legislative Commission on Governmental Operations and
to the Fiscal Research Division of the Legislative Services Office on
the implementation of this section.

Requested by: Representatives Easterling, Nye, Dickson, Senators

Richardson, Hyde, Walker
EARLY CHILDHOOD EDUCATION AND DEVELOPMENT
INITIATIVES

Sec. 254. (a) Article 3 of Chapter 143B of the General Statutes

is amended by adding a new Part to read:
"
Part lOB. Early Childhood Initiatives.

" § 1438- 1 68. 10. Early childhood initiatives; findings.

The General Assembly finds, upon consultation with the Governor,
that every child can benefit from, and should have access to, high-

quality early childhood education and development services. The
economic future and well-being of the State depend upon it. To
ensure that all children have access to quality early childhood

education and development services, the General Assembly further

finds that:

(1) Parents have the primary duty to raise, educate, and transmit

values to young preschool children;

(2) The State can assist parents in their role as the primary

caregivers and educators of young preschool children; and

(3) There is a need to explore innovative approaches and
strategies for aiding parents and families in the education

and development of young preschool children.

"§ 143B-I68.il. Early childhood initiatives; intent; North Carolina

Partnership for Children, Inc.
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It is the intent of the General Assembly, upon consultation with the

Governor, to support through financial and other means, the North

Carolina Partnership for Children, Inc., a nonprofit corporation which

has as its mission the development of a comprehensive, long-range

strategic plan for early childhood development and the provision,

through public and private means, of high-quality early childhood

education and development services for children and families.

"§ I43B-168.12. Early childhood inilianves; North Carolina

Partnership for Children, Inc.; conditions; powers and duties; local

demonstration projects; statewide needs arid resource assessment; rule

making; reporting requirements.

(a) As a condition for receiving funds appropriated to the North

Carolina Partnership for Children, Inc., members of the Board of

Directors of the North Carolina Partnership for Children, Inc., shall

consist of four ex officio members and 29 appointed members. The

four ex officio members shall be the Secretary of the Department of

Human Resources, the Secretary of the Department of Environment,

Health, and Natural Resources, the Superintendent of Public

Instruction, and the President of the Department of Community

Colleges. The appointed members shall be appointed as follows: six

by the Speaker of the House of Representatives, six by the President

Pro Tempore of the Senate, and 17 by the Governor. Each of the

members appointed by the President Pro Tempore of the Senate shall

reside in a separate one of the following congressional districts: 1st,

3rd, 5th, 7th, 9th, and 11th. Each of the members appointed by the

Speaker of the House of Representatives shall reside in a separate one

of the following congressional districts: 2nd, 4th, 6th, 8th, IQth, and

12th. Four of the members appointed by the Governor shall be

members of the party other than the Governor's party.

As a further condition for receiving funding, the North Carolina

Partnership for Children, Inc., shall agree that it shall adopt

procedures for its operations that are comparable to those of Article

33C of Chapter 143 of the General Statutes, the Open Meetings Law,

and Chapter 132 of the General Statutes, the Public Records Law, and

provide for enforcement by the Department. The corporation shall be

subject to audit and review by the State Auditor pursuant to Article 5A

of Chapter 147 of the General Statutes. The State Auditor shall

conduct annual financial and compliance audits of the corporation.

(b) As a condition for receiving funding appropriated to it, the

North Carolina Partnership for Children, Inc., shall oversee the

development and implementation of 12 local demonstration projects.

Each demonstration project shall be coordinated by a new local,

private, nonprofit 501(c)(3) organization responsible for developing a

comprehensive, collaborative, long-range plan of services to children
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and families in the service-delivery area. The board of directors of

each local nonprofit organization shall consist of members including

representatives of public and private nonprofit health and human
service agencies, day care providers, the business community,
foundations, county and municipal governments, local education units,

and families. The Department of Human Resources, in cooperation

with the North Carolina Partnership for Children, Inc., may specify in

its requests for applications the local agencies that shall be represented

on the Board.

As a further condition for receiving funding, these local nonprofit

organizations shall agree that they shall adopt procedures for their

operations that are comparable to those of Article 33C of Chapter 143

of the General Statutes, the Open Meetings Law, and Chapter 132 of

the General Statutes, the Public Records Law, and provide for

enforcement by the Department. The organizations shall be subject to

audit and review by the State Auditor pursuant to Article 5A of

Chapter 147 of the General Statutes. The State Auditor shall conduct

annual financial and compliance audits of the organizations.

The Department of Human Resources shall develop a statewide

process, in cooperation with the North Carolina Partnership for

Children, Inc., to select the local demonstration projects. The 12

local demonstration projects developed and implemented shall be
located in the 12 congressional districts, one to a district.

An existing local, private, nonprofit 501(c)(3) organization in the

community may apply to serve as the coordinator of a demonstration

project if the governance of the project meets the objective of decision

making by a broad range of public and private health and human
services providers.

(c) Funds appropriated to be allocated to the local demonstration

projects for services to children and families shall be used to expand
coverage and improve the quality of services. These funds shall not

be allocated to any local demonstration project until the Secretary of

the Department of Human Resources, upon recommendation of the

North Carolina Partnership for Children, Inc., has approved this local

allocation. All local plans shall be approved by the Secretary.

(d) Funds appropriated to support the local strategic planning

process and activities of the North C!arolina Partnership for Children,

Inc., the local nonprofit organizations, and start-up and related

activities shall be available for these purposes upon the effective date

of enactment of this Part.

(e) Communities shall be given the maximum flexibility and
discretion practicable in developing their plans. Depending on local,

regional, or statewide needs, funds may be used to support activities

and services that shall be made available and accessible to providers,
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children, and families on a voluntary basis. These activities and

services may include:

(1) Child day care services, including:

a^ Start-up funding for day care providers;

b^ Assistance to enable child day care providers to conform

to licensing and building code requirements;

C; Needs and resources assessments for child day care

services;

d. Child day care resources and referral services;

e. Enhancement of the quality of child day care provided;

?r Technical assistance for child day care providers; and

^ Evaluation of plan implementation of child day care

services;

(2) Family- and child-centered services, including early

childhood education and child development services,

including:

£L Enhancement of the quality of family- and child-centered

services provided;

b^ Technical assistance for family- and child-centered

services;

£. Needs and resource assessments for family- and child-

centered services;

d^ Home-centered services; and

e. Evaluation of plan implementation of family- and child-

centered services; and

(3) Other appropriate activities and services for child day care

providers and for family- and child-centered services,

including:

a. Staff and organizational development, leadership and

administrative development, technology assisted

education, and long-range planning; and

b. Procedures to ensure that infants and young children

receive needed health, immunization, and related

services.

(f) The Department of Human Resources, in cooperation with the

North Carolina Partnership for Children, Inc., shall develop a needs

and resource assessment for each county. Of the funds appropriated

to it to implement this Part, the Department may make available funds

to each county for one year to an appropriate private nonprofit entity

or to the county to perform this assessment.

(g) The Department of Human Resources, in cooperation with the

North Carolina Partnership for Children, Inc., shall adopt any rules

necessary to implement this section, including rules to ensure that no
State funds or local funds used to supplant these State funds shall be
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used for personnel sick leave and annual leave benefits not allowed to

State employees.

(h) The Department of Human Resources shall report (i) quarterly

to the Joint Legislative Commission on Governmental Operations and

(ii) to the General Assembly and the Governor by April 1, 1994, and

by March 1, 1995, on the ongoing results of all the local

demonstration projects' work, including all details of the use to which

the allocations were put, and on the continuing plans of the North

Carolina Partnership for Children, Inc., and of the Department of

Human Resources, together with legislative proposals, including

proposals to implement the program statewide.
"

(b) Of the funds appropriated to the Department of Human
Resources, the sum of twenty million dollars ($20,000,000) for the

1993-94 fiscal year and the sum of twenty-eight million four hundred

forty thousand dollars ($28,440,000) for the 1994-95 fiscal year to

implement subsection (a) of this section. From the funds appropriated

by this subsection, the Department shall provide funds for services

prescribed in subsection (a) of this section, for necessary State,

regional, and local administration of this Part, and for the activities of

the North Carolina Partnership for Children, Inc., consistent with the

provisions of subsection (a) of this section

.

(c) Effective January 1, 1994, G.S. 110-91(7) reads as

rewritten:

"(7) Staff-Child Ratio. - In determining the staff-child ratio, all

children younger than 13 years shall be counted. The
Commission shall adopt rules regarding staff-child ratios,

group sizes and multi-age groupings for each category of

facility other than for infants and toddlers, provided that

«ueh these rules and regulation s shall be no less stringent

than those currently required for staff-child ratios as

enacted in Section 156(e) of Chapter 757 of the 1985

Session Laws. The staff-child ratios and group sizes for

infants and toddlers shall be no less stringent than as

follows:

Age Ratio Group Size

to 12 months 5 _1^

12 to 24 months 6 H
2 to 3 years _10 20."

(cl) Notwithstanding any other provision of law to the contrary,

religious sponsored facilities operating under G.S. 110-106, and not

receiving any State or federal child care subsidies, including subsidies

paid by the State or local service agency directly to the facility or to

the parent of a child enrolled in the facility, shall have until June 30,

1994, to comply with the lower staff-child ratios for children under
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age 3 if the religious sponsored facility files with the Department of

Human Resources a notice of intent to delay compliance with the

ratios and a statement of assurance that the facility will not accept any

public child-care subsidy funds until compliance with the ratios is

achieved. All religious sponsored facilities shall comply fully with the

provisions of G.S. 110-91(7) by July 1, 1994.

(d) Of the funds appropriated to the Department of Human
Resources the sum of one million four hundred thousand dollars

($1,400,000) for the 1993-94 fiscal year and the sum of two million

two hundred sixteen thousand two hundred ninety-three dollars

($2,216,293) for the 1994-95 fiscal year, shall be used to increase the

reimbursement rate for day care providers to implement subsection (c)

of this section.

Requested by: Representatives Nye, Easterling, Dickson, Senators

Richardson, Hyde, Walker
EARLY CHILDHOOD EDUCATION AND DEVELOPMENT
INITIATIVES PLAN

Sec. 255. Counties participating in the Early Childhood

Education and Development Initiatives authorized by Part lOB of

Article 3 of Chapter 143B of the General Statutes, if enacted by the

1993 General Assembly by the effective date of this act, may use the

county's allocation of State and federal child care funds to subsidize

child care according to the county's Early Childhood Education and

Development Initiatives Plan as approved by the Department of Human
Resources. The use of federal funds shall be consistent with the

appropriate federal regulations. Day care providers shall, at a

minimum, comply with the applicable requirements for State licensure

or registration pursuant to Article 7 of Chapter 110 of the General

Statutes, with other applicable requirements of State law or rule,

including rules adopted for nonregistered day care by the Social

Services Commission, and with applicable federal regulations.

Requested by: Senator Richardson, Representatives Easterling, Nye
CHILD DAY CARE REVOLVING LOAN FUND

Sec. 256. Notwithstanding any law to the contrary, funds

budgeted for the Child Day Care Revolving Loan Fund may be

transferred to and invested by the financial institution contracted to

operate the Fund. The principal and any income to the Fund may be

used to make loans, reduce loan interest to borrowers, serve as

collateral for borrowers, pay the contractor's cost of operating the

Fund, or to pay the Department's cost of administering the program.

Requested by: Senator Richardson, Representatives Nye, Easterling
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EARLY CHILDHOOD EDUCATION AND DEVELOPMENT
INITIATIVES QUALITY ASSURANCE/ACCOUNTABILITY

Sec. 257. (a) The General Assembly finds, in consultation

with the Governor, that it is essential to begin to develop

comprehensive programs that provide high quality early childhood

education and development services locally for children and their

families. The General Assembly also finds that it is equally essential

that these programs be developed in a manner that will provide both

quality assurance and performance-based accountability to the

children, their families, their communities, and the State.

(b) The Department of Human Resources shall develop and
implement a performance-based evaluation system to evaluate the Early

Childhood Education and Development Initiatives authorized by Part

lOB of Article 3 of Chapter 143B of the General Statutes, if enacted.

The Department shall design this system:

(1) To incorporate the elements of a formative evaluation,

including process and efficiency studies, and of a summative
evaluation, including outcome and effectiveness studies, in

order to:

a. Provide information to the Department and to the

General Assembly on how to improve and refine the

Programs;

b. Enable the Department and the General Assembly to

assess the overall quality and impact of the existing

Programs and any future ones; and

c. Enable the Department and the General Assembly to

determine whether to make the Early Childhood

Education and Development Initiatives statewide;

(2) To focus the Programs, as they develop and continue, on
quality assurance, by making quality a central and on-going

priority and to ensure that quality improvement efforts

address outcomes, such as functions and processes, rather

than persons, specific details, or paperwork;

(3) To use reliable statistical methods to measure performance

of processes, functions, efforts, and outcomes, which
methods shall allow adequate tracking of children and
families through the program and into the school system, in

order to provide a real, objective measure of the outcome of

the Programs; and

(4) To provide a detailed fiscal analysis of the use to which State

funds for these Programs are put.

(c) The Department shall report to the General Assembly by
October 1, 1993, on the system it has developed, prior to the

beginning of the system's implementation. It shall report every three
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months after that date on the implementation of the system and on the

cumulative results of the evaluations as they occur. The Department

shall present a final cumulative report to the General Assembly by

February 1, 1995.

Requested by: Representatives Easterling, Nye, Dickson, Senators

Richardson, Hyde, Walker

HEALTH CENTERS' PURCHASE OF MEDICATIONS
Sec. 258. Notwithstanding any provisions of law to the

contrary. State rural health centers and federally funded community

and migrant health centers shall be permitted to purchase medications

by participating in contracts administered by the Department of

Administration, Division of Purchase and Contracts.

Requested by: Senators Richardson, Hyde, Walker, Representatives

Nye, Easterling, Dickson

JOINT LEGISLATIVE OVERSIGHT COMMITTEE ON EARLY

CHILDHOOD EDUCATION AND DEVELOPMENT INITIATIVES

Sec. 259. Chapter 120 of the General Statutes is amended by

adding a new Article to read:
"ARTICLE 121.

"Joint Legislative Oversight Committee on

Early Childhood Education and Development Initiatives.

"§ 120-70.90. Creation md membership of Joint Lef>islative Oversight

Committee on Early Childhood Education and Development Initiatives.

The Joint Legislative Oversight Committee on Early Childhood

Education and Development Initiatives is established. The Committee

consists of 12 members as follows:
~

(1) Six members of the Senate appointed by the President Pro

Tempore of the Senate; and

(2) Six members of the House of Representatives appointed by

the'Speaker of the House of Representatives.

Terms on the Committee are for two years and begin on the

convening of the General Assembly in each odd-numbered year,

except the terms of the initial members, which begin on appointment

and end on the day of the convening of the 1995 General Assembly.

Members may complete a term of service on the Committee even if

they do not seek reelection or are not reelected to the General

Assembly, but resignation or removal from service in the General

Assembly constitutes resignation or removal from service on the

Committee.

A member continues to serve until his successor is appointed. A
vacancy shall be filled within 30 days by the officer who made the

original appointment.
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"§ 120-70.91. Purpose and powers of Commiuee.

(a) The Committee shall examine, on a continuing basis, the Early

Childhood Education and Development Initiatives established by
Section 254 of this act, in order to make ongoing recommendations to

the General Assembly on ways to improve the provision of these

programs and services. In this examination, the Committee shall

study the budgets, programs, and policies of the 12 local projects,

their development and implementation by the North Carolina

Partnership for Children, Inc., and their oversight by the Department
of Human Resources, to determine whether to recommend that the

General Assembly should continue the Initiatives, expand them, or

make them statewide and, if the Initiatives are continued, expanded, or

made statewide, continue to study the budgets, programs, and policies

of the Initiatives, their continued development and their oversight, to

determine how to enable the Initiatives to provide the best, most cost-

effective, and most equitable early childhood education and
development services within the scope of the Initiatives' services and

programs.

(b) At the same times and intervals the Department reports to the

General Assembly pursuant to Section 257 of this act, the Department
shall report to the Committee on the implementation of the Initiatives.

After the final report presented pursuant to Section 257, the

Department shall continue to report to the Committee every three

months. If the Initiatives are discontinued, the Committee terminates.

(c) The Committee may make interim reports to the General

Assembly on matters for which it may report to a regular session of

the General Assembly. A report to the General Assembly may contain

any legislation needed to implement a recommendation of the

Committee.
"§ 120-70.92. Organization of Commiltee.

(a) The President Pro Tempore of the Senate and the Speaker of

the House of Representatives shall each designate a cochair of the

Committee. The Committee shall meet at least once a quarter and
may meet at other times upon the joint call of the cochairs.

(b) A quorum of the Committee is seven members. No action may
be taken except by a majority vote at a meeting at which a quorum is

present. While in the discharge of its official duties, the Committee
has the powers of a joint committee under G.S. 120-19 and G.S. 120-

19.1 through G.S. 120-19.4.

(c) Members of the Committee receive subsistence and travel

expenses as provided in G.S. 120-3.1. The Legislative Services

Commission, through the Legislative Administrative Officer, shall

assign professional staff to assist the Committee in its work. Upon the

direction of the Legislative Services Commission, the Supervisors of
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Clerks of the Senate and of the House of Representatives shall assign

clerical staff to the Committee. The expenses for clerical employees

shall be borne by the Committee.

(d) The Legislative Services Commission may allocate monies from

available funds for the work of the Committee. "

Requested by: Representatives Barnes, Easterling, Nye, Senators

Richardson, Hyde, Walker
STATE ABORTION FUND ELIGIBILITY CRITERIA

Sec. 259.1. (a) The Social Services Commission shall adopt

rules governing the eligibility of applicants to receive services under

the State Abortion Fund. Eligibility for services shall be limited to

women whose income is below the federal poverty level, as revised

annually, or who are eligible for Medicaid, and:

(1) The woman is a victim of rape or incest;

(2) The woman is mentally retarded;

(3) The woman is a minor;

(4) A physician, selected by the woman, has advised that the

woman's mental or physical health could be impaired by the

pregnancy; or

(5) A physician has determined that a fetal deformity is present.

(b) Except as otherwise provided under subsection (a) of this

section, eligibility rules adopted by the Commission may not be based

on the applicant's race, creed, color, national origin, marital status,

age, or handicapping condition.

(c) Services provided under this section shall be in accordance

with the provisions of G.S. 14-45.1 governing when abortion is

lawful.

(d) No State funds in excess of one million two hundred twelve

thousand dollars ($1,212,000) per fiscal year shall be expended for

the State Abortion Fund during the 1993-94 fiscal year or the 1994-95

fiscal year.

PART 24. DEPARTMENT OF AGRICULTURE

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
TIMBER SALES FUNDS FOR MAINTENANCE OF STATE
FARMS FOREST LANDS

Sec. 260. From funds from the sale of timber deposited with

the State Treasurer under G.S. 146-30 to the credit of the Department
of Agriculture in a capital improvement account, the sum of twenty

thousand dollars ($20,000) is transferred to the Reserve for Forest

Management for expenditure in fiscal year 1993-94, and the sum of
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twenty thousand dollars ($20,000) is transferred to the Reserve for

Forest Management for expenditure in fiscal year 1994-95. These
sums are in addition to any funds already in that Reserve.

Requested by: Senators Kaplan, Martin of Pitt, Cochrane,
Representatives Bowman, DeVane, H. Hunter
CAPITAL BILL CONTENTS

Sec. 260.1. G.S. 146-30 reads as rewritten:

"§ 146-30. Application of net proceeds.

(a) The net proceeds of any disposition made in accordance with

this Subchapter shall be handled in accordance with the following

priority: First, in accordance with the provisions of any trust or other

instrument of title whereby title to such real property was heretofore

acquired or is hereafter acquired; second, as provided by any other act

of the General Assembly; third, the net proceeds shall be deposited

with the State Treasurer. Provided, however, nothing herein shall be
construed as prohibiting the disposition of any State lands by exchange
for other lands, but if the appraised value in fee simple of any
property involved in the exchange is at least twenty-five thousand
dollars ($25,000), then such exchange may not be made without

consultation with the Joint Legislative Commission on Governmental
Operations.

(b) For the purposes of this Subchapter, the term 'net proceeds'

means the gross amount received from the sale, lease, rental, or other

disposition of any State lands, less

(1) Such expenses incurred incident to that sale, lease, rental,

or other disposition as may be allowed under rules and
regulations adopted by the Governor and approved by the

Council of State;

(2) Amounts paid pursuant to G.S. 105-296.1, if any; and

(3) A service charge to be paid into the State Land Fund.
(c) The amount or rate of such service charge shall be fixed by

rules and regulations adopted by the Governor and approved by the

Council of State, but as to any particular sale, lease, rental, or other

disposition, it shall not exceed ten percent (10%) of the gross amount
received from such sale, lease, rental, or other disposition.

Notwithstanding any other provision of this Subchapter, the net

proceeds derived from the sale of land or products of land owned by
or under the supervision and control of the Wildlife Resources
Commission, or acquired or purchased with funds of that

Commission, shall be paid into the Wildlife Resources Fund.
Provided, however, the net proceeds derived from the sale of land or
timber from land owned by or under the supervision and control of

the Department of Agriculture shall be deposited with the State
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Treasurer in a capital improvement account to the credit of the

Department of Agriculture, to be used for such specific capital

improvement projects or other purposes as are provided by transfer of

funds from those accounts in the Current—Operation s Capital

Improvement Appropriations Act, Provided further, the net proceeds

derived from the sale of park land owned by or under the supervision

and control of the Department of Environment, Health, and Natural

Resources shall be deposited with the State Treasurer in a capital

improvement account to the credit of the Department of Administration

to be used for the purpose of park land acquisition as provided by

transfer of funds from those accounts in the Current Operation s

Capital Improvement Appropriations Act. In the Current Operations

Capital Improvement Appropriations Act, line items for purchase of

park and agricultural lands will be established for use by the

Departments of Administration and Agriculture. The use of such

funds for any specific capital improvement project or land acquisition

is subject to approval by the Director of the Budget. No other use

may be made of funds in these line items without approval by the

General Assembly except for incidental expenses related to the project

or land acquisition. Additionally with the approval of the Director of

the Budget, either Department may request funds from the

Contingency and Emergency Fund when the necessity of prompt
purchase of available land can be demonstrated and funds in the

capital improvement accounts are insufficient. Provided further, the

net proceeds derived from the sale of any portion of the land in or

around the unincorporated area known as Butner on or after July 1

,

1980, shall be deposited with the State Treasurer in a capital

improvement account to the credit of the Hospital to provide water and
sewers and to bring those streets in the unincorporated area known as

Butner not on the State highway system up to standards adequate for

acceptance on the system, according to a plan adopted by the

Department of Administration, and the Office of State Budget and
Management, with the approval of the Board of County
Commissioners of Granville County, to build industrial access roads to

industries on the Butner lands, to construct new city streets on the

Butner lands, extend water and sewer service on the Butner lands, and
repair storm drains on the Butner lands."

Requested by: Senators Martin of Pitt, Cochrane, Representatives

Bowman, DeVane, H. Hunter, Nesbitt, Easterling

GRASSROOTS SCIENCE PROGRAM
Sec. 260.2. Of the funds appropriated in this act to the

Department of Agriculture for the Grassroots Science Program, the

sum of four hundred fifty thousand dollars ($450,000) for fiscal year
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1993-94 and the sum of four hundred fifty thousand dollars for fiscal

year 1994-95 are allocated as grants-in-aid for each fiscal year as

follows:

Catawba Science Center $50,000
Discovery Place i $50,000
Imagination Station ^ , $50,000
North Carolina Museum of -

Life and Science $50,000
Rocky Mount Children's Museum $50,000
Schiele Museum of Natural History $50,000
Sci Works Science Center and Environmental .

Park of Forsyth County ^ $50,000

Natural Science Center of Greensboro $50,000
Western North Carolina Nature Center $15,000
The Health Adventure Museum of Pack Place

Education, Arts and Science

Center, Inc. -2 $35,000

PART 25. DEPARTMENT OF ENVIRONMENT, HEALTH, AND
NATURAL RESOURCES

Requested by: Senator Martin of Pitt, Representatives DeVane,
Bowman
TECHNICAL REVIEW COMMITTEE APPOINTMENTS

Sec. 261. G.S. 143-21 5.74B reads as rewritten:

"^143-215.748. Committee established.

Detailed plans for implementing the program shall be reviewed and

suggested changes and reasons therefor shall be given by a committee

consisting of the Master of the North Carolina State Grange, President

of the North Carolina Farm Bureau Federation, the North Carolina

Commissioner of Agriculture, the Dean of the School of Agriculture

and Life Sciences at North Carolina State University, the Dean of the

School of Agriculture at North Carolina Agricultural and Technical

State University, the Chairman of the State Soil and Water

Conservation Commission, the President of the North Carolina

Association of Soil and Water Conservation Districts, the Executive

Director of the Wildlife Resources Commi ssion, Commission or a

designee, and the Director of the Division of Marine Fi s heries.

Fisheries or a designee. The committee shall review the program
prior to expenditure of any funds for the program. Certification

documenting the committee's review of the program shall be made in

writing to the Speaker of the House of Representatives, the President

of the Senate, the Chairmen of the Appropriations Committees of the

Senate and the House of Representatives, the Director of the Fiscal
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Research Division of the Legislative Services Office, and the

Legislative Library,"

Requested by: Senator Martin of Pitt, Representatives DeVane,
Bowman
HAZARDOUS WASTE INSPECTORS

Sec. 262. As industry is permitted that is subject to G.S. 130A-

295.02 requiring the establishment of resident inspectors, the

Department of Environment, Health, and Natural Resources may
request through the Office of State Budget and Management the

authorization to establish new positions and support costs necessary to

comply with G.S. 130A-295.02. The Department shall report these

positions as a continuation item in its next biennial budget request.

Requested by: Representatives Gottovi, DeVane, Bowman, H.
Hunter, Senators Martin of Pitt, Cochrane
OYSTER MANAGEMENT

Sec. 263. G.S. 143B-289.5 as amended by Chapter 8 of the

1993 Session Laws reads as rewritten:

"§ J43B-289.5. Marine Fisheries Commission — members; selection;

removal; compensation; quorum; services.

(a) Members, Selection. — The Marine Fisheries Commission
shall consist of 45 j_7 members appointed by the Governor. The
Governor shall select the members so that all the following interests

are represented:

(1) Four who shall at the time of appointment represent

commercial fishing interests. Of the four, three who shall

at the time of appointment be actively connected with and
have experience in commercial fishing, as demonstrated by
deriving at least fifty percent (50%) of earned income from

taking and selling food resources living in coastal fishing

waters. The spouse of a commercial fisherman may be

appointed under this subdivision provided that either spouse

meets the criteria set forth herein; herein. Of the four,

one shall at the time of appointment be actively connected
with and have experience in seafood processing and
distribution as demonstrated by deriving at least fifty

percent (50%) of earned income from activities involving

processing and distributing seafood;

(2) Four who shall at the time of appointment be actively

connected with and have experience in sport fishing;

(2a) Three who shall at the time of appointment represent

shellfishing interests;
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(3) Three who shall at the time of appointment have special

training and expertise in marine or estuarine sciences or

the environment affecting the marine and estuarine

resources;

44) Two who shall at the time of appointment be actively

connected with and have experience in seafood process ing

and distribution as demonstrated by deriving at least Fift>f

percent (50%) of earned income from activities involving

processing and distributing seafood;

(5) Two Three at large who shall at the time of appointment
have knowledge of and experience related to the subjects

and persons regulated by the Commission.
In making appointments to and filling vacancies upon the

Commission, the Governor shall give due consideration to securing

appropriate representation of women and minorities.

(b) Terms. — Members shall serve staggered terms of office of six

years. Commission members may continue to serve until their

successors have been appointed. Each member of the Commission,
before assuming the duties of his office, shall take an oath for the

faithful performance of his duties.

(c) Vacancies. — Vacancies on the Commission occurring for any
reason shall be filled by the Governor. Any appointment to fill a

vacancy on the Commission created by the resignation, dismissal,

death or disability of a member shall be for the balance of the

unexpired term.

(d) Removal. ~ Commission members may be removed by the

Governor for misconduct, incompetence, or neglect of duty. Regular

attendance at Commission meetings is a duty of each member. The
Commission shall develop procedures for declaring any seat on the

Commission to be vacant upon failure by a member to perform his

duty.

(e) Residential Qualifications. — In appointing four members of the

Commission pursuant to G.S. 143B-289. 5(a)(1), the Governor shall

cause at least one resident of each of the following areas to be
appointed: (1) Bertie, Camden, Chowan, Currituck, Dare, Gates,

Halifax, Hertford, Martin, Northampton, Pasquotank, Perquimans,
Tyrrell and Washington Counties; (2) Beaufort, Hyde and Pamlico
Counties; (3) Carteret, Craven and Jones Counties; (4) Bladen,

Brunswick, Columbus, New Hanover, Onslow and Pender Counties.

Persons appointed to the Commission seats created pursuant to GrS,
143B -289.5(a)(4) G.S. 143B-289.5(a)(2a) shall be residents of one of

the counties listed above. No more than three members appointed by
the Governor may reside in any of the areas defined above.
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(f) Office May Be Held Concurrently With Others. -- Membership

on the Marine Fisheries Commission is hereby declared to be an

office that may be held concurrently with other elective or appointive

offices permitted to be held by one person under G.S. 128-1 .1

.

(g) Compensation. -- Members of the Commission who are State

officers or employees shall receive no per diem compensation for

serving on the Commission, but shall be reimbursed for their

expenses in accordance with G.S. 138-6. Members of the

Commission who are full-time salaried public officers or employees

other than State officers or employees shall receive no per diem

compensation for serving on the Commission, but shall be reimbursed

for their expenses in accordance with G.S. 138-6 in the same manner

as State officers or employees. All other Commission members shall

receive per diem compensation and reimbursement in accordance with

the compensation rate established in G.S. 93B-5.

(h) Quorum. — A majority of the Commission of the duly

appointed members shall constitute a quorum for the transaction of

business. No vacancy in the membership of the Commission shall

impair the rights of a quorum to exercise all the rights and to perform

all the duties of the Commission.

(i) Staff. - All clerical and other services required by the

Commission shall be supplied by the Fisheries Director and the

Department of Environment, Health, and Natural Resources.

(j) Legal Services. - The Attorney General shall act as attorney for

the Commission and shall initiate actions in the name of, and at the

request of, the Commission, and shall represent the Commission in

the hearing of any appeal from or other review of any order of the

Commission."

Requested by: Representatives Gottovi, DeVane, Bowman, H.

Hunter, Senators Martin of Pitt, Cochrane

FUNDS TO STUDY EFFECTIVENESS OF CAMA
Sec. 264. Of the funds appropriated to the Department of

Environment, Health, and Natural Resources in this act, the sum of

fifty thousand dollars ($50,000) for the 1993-94 fiscal year shall be

used for the Coastal Futures Committee, provided these funds are

matched on the basis of two dollars ($2.00) of non-State funds for

every one dollar ($1.00) of State funds, to be used to provide staff and

materials in the Division of Coastal Management to coordinate the

year-long efforts of the volunteer Committee. The purpose of the

Committee is to manage a year-long comprehensive study of the

successes and failures of the 20 years of the Coastal Area Management

Act (CAMA).
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Requested by: Senator Martin of Pitt, Representatives DeVane,
Bowman
FUNDS FOR VOLUNTARY REMEDIAL ACTIONS

Sec. 265. (a) During the 1993-94 fiscal year, the Secretary of

the Department of Environment, Health, and Natural Resources may
contribute from the Inactive Hazardous Sites Cleanup Fund up to ten

percent (10%) of the cost, not to exceed fifty thousand dollars

($50,000) per site, of implementing a voluntary remedial action

program at up to three high priority sites that substantially endanger
public health or the environment.

(b) No later than April 1, 1994, the Department of

Environment, Health, and Natural Resources shall report to the

General Assembly. This report shall contain the location of the sites

for which a voluntary remedial action program was implemented

under subsection (a) of this section, the rationale for the State

contributing to the cost of that remedial action, and the amount of the

contribution made from the Inactive Hazardous Sites Cleanup Fund.

Requested by: Senator Martin of Pitt, Representatives DeVane,
Bowman
SUPERFUND PROGRAM FUNDS

Sec. 266. (a) The Department of Environment, Health, and

Natural Resources may use available funds, with the approval of the

Office of State Budget and Management, in order to provide the ten

percent (10%) cost share required for Superfund cleanups on the

National Priority List sites. These funds may be in addition to those

appropriated for this purpose.

(b) The Department of Environment, Health, and Natural

Resources and the Office of State Budget and Management shall report

to the Joint Legislative Commission on Governmental Operations the

amount and the source of the funds used pursuant to subsection (a) of

this section within 30 days of the expenditure of these funds.

Requested by: Representatives Bowman, DeVane, H. Hunter,

Senators Martin of Pitt, Cochrane
GOVERNOR'S WASTE MANAGEMENT BOARD'S ASSETS
TRANSFERRED

Sec. 267. All positions, property, unexpended balances of

appropriations, allocations, and other refunds, including the functions

of budgeting and purchasing, are transferred from the Governor's

Waste Management Board to the Office of Environmental Education in

the Department of Environment, Health, and Natural Resources.

Requested by: Senator Ballance, Representative DeVane
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HAZARDOUS WASTE REDUCTION AND MANAGEMENT PLAN

Sec. 268. The Department of Environment, Healtli, and

Natural Resources shall not approve any permit for a commercial

hazardous waste incinerator or a commercial hazardous waste

treatment facility until the Department has developed and adopted a

hazardous waste reduction and management plan and has determined

that additional commercial hazardous waste treatment capacity is

needed.

Requested by: Senator Martin of Pitt, Representatives Bowman,

DeVane
DENTAL HEALTH PROGRAM

Sec. 269. G.S. 130A-366 reads as rewritten:

"
§ I30A-366. Department to establish dental health program.

(a) The Department shall establish and administer a dental health

program for the delivery of preventive, educational and dental care

services to preschool children, school-age children, and adults. The

program shall include, but not be limited to, providing teacher

training, adult and child education, consultation, screening and

referral,' technical assistance, community coordination, field research

and direct patient care. The primary emphasis of the program shall

be the delivery of preventive, educational, and dental care services to

preschool children and school-age children.

(b) The Commission shall adopt rules necessary to implement the

program."

Requested by: Senator Martin of Pitt, Representatives Bowman,

DeVane
COMMUNICABLE DISEASE CONTROL AID TO COUNTIES

FLEXIBILITY
Sec. 270. (a) For the 1993-94 and 1994-95 fiscal years, the

Department of Environment, Health, and Natural Resources may

combine and allocate funds appropriated for Aid to Counties in the

Acute Communicable Disease Control Fund, the Tuberculosis Control

Fund, and the Sexually Transmitted Disease Control Fund into one

Acute Communicable Disease Control Aid to Counties Grant.

Communicable Disease Aid to Counties funding to local health

departments and other authorized recipients will be based on a general

communicable disease formula to be developed by the Department of

Environment, Health, and Natural Resources.

(b) The Department of Environment, Health, and Natural

Resources, in conjunction with local health departments, will maintain

a system to monitor and identify Aid to Counties communicable

disease expenditures by each communicable disease group. The
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Department shall report to the Joint Legislative Commission on
Governmental Operations not later than October 1, 1994, on Aid to

Counties expenditures by county for each communicable disease group
and the purpose of the expenditures for the 1993-94 fiscal year. The
report shall also include an evaluation of the effectiveness of

combining Aid to Counties funding into one grant fund and the

effectiveness of the formula used to allocate funds.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
PHARMACEUTICAL FUNDS/SEXUALLY TRANSMITTED
DISEASE CONTROL PROGRAM

Sec. 271. Of the funds appropriated in this act to the

Department of Environment, Health, and Natural Resources, Division

of Epidemiology, ninety thousand dollars ($90,000) in each fiscal year

of the biennium shall be transferred from the pharmaceuticals line

item in the Tuberculosis Control Program to the pharmaceuticals line

item in the Sexually Transmitted Disease Control Program.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane >'

DWI TEST CHANGES
Sec. 272. (a) Amounts collected under G.S. 20-1 6. 5(J) for

fiscal years 1993-94 and 1994-95 and designated for the alcohol

testing program of the Injury Control Section of the Department of

Environment, Health, and Natural Resources shall not revert to the

General Fund unless the amounts exceed the amounts appropriated in

subsection (b) of this section.

Beginning with the 1995-96 fiscal year, any funds collected

under G.S. 20-16. 5(j) that are designated for the alcohol testing

program of the Injury Control Section of the Department of

Environment, Health, and Natural Resources and are not needed for

that program shall be transferred quarterly to the Governor's Highway
Safety Program for grants to local law enforcement agencies for

training concerning enforcement of the laws on driving while

impaired. Except for amounts transferred during the fourth quarter of

a fiscal year, the Governor's Highway Safety Program shall expend

funds transferred to it under this section in the fiscal year in which
they are received. Amounts received by the Governor's Highway
Safety Program during the fourth quarter of a fiscal year shall not

revert and shall be expended by the following September 30.

(b) There is appropriated from the General Fund to the

Department of Environment, Health, and Natural Resources the sum
of one million ninety-six thousand eight hundred ninety-seven dollars
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($1,096,897) for the 1993-94 fiscal year and the sum of one million

ninety-one thousand nine hundred seven dollars ($1,091,907) for the

1994-95 fiscal year to fund the statewide chemical alcohol testing

program administered by the Injury Control Section of the

Department. If the revenues raised pursuant to subsection (a) of this

section are less than one million ninety-six thousand eight hundred

ninety-seven dollars ($1,096,897) for the 1993-94 fiscal year or one

million ninety-one thousand nine hundred seven dollars ($1,091,907)

for the 1994-95 fiscal year, the appropriations made in this subsection

are reduced accordingly.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
ASBESTOS HAZARD MANAGEMENT FUNDS

Sec. 273. The fees established and collected pursuant to Article

19 of Chapter BOA of the General Statutes are appropriated to the

Department of Environment, Health, and Natural Resources to support

the Asbestos Hazard Management Program.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
ELIGIBILITY STANDARDS FOR PARTICIPATION IN
DEPARTMENT REIMBURSEMENT PROGRAMS ESTABLISHED

Sec. 274. G.S. 130A-29(c) is amended by adding a new
subdivision to read:

"
(5a) Establishing eligibility standards for participation in

Department reimbursement programs; ".

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
MATERNAL AND CHILD HEALTH PROGRAM FUNDS DO NOT
REVERT

Sec. 275. (a) G.S. 130A-124 reads as rewritten:

"§ 130A-124. Department to establish maternal and child health

program.

(a) The Department shall establish and administer a maternal and

child health program for the delivery of preventive, diagnostic,

therapeutic and habilitative health services to women of childbearing

years, children and other persons who require these services. The
program may include, but shall not be limited to, providing

professional education and consultation, community coordination and

direct care and counseling,

(b) The Commission shall adopt rules necessary to implement the

program.
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(c) Prior year refunds received by the Children's Special Health
Services Program that are not encumbered or spent during a Fiscal

year shall not revert to the General Fund but shall remain in the

Department for purchase of care and contracts in the Program. Funds
appropriated for the purchase of care and contracts in the Program
that are encumbered and not spent during a Fiscal year shall not revert

to the General Fund but shall remain in the Department for the

purchase of care and contracts in the Program. "

(b) This section becomes effective June 30, 1993.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
ADOLESCENT PREGNANCY PREVENTION PROJECTS

Sec. 276. Article 5 of Chapter 1 30A of the General Statutes is

amended by adding the following new Part to read:
"
Part 6. Adolescent Pregnancy Prevention Projects.

" § I30A-13I.15. Department to establish program.

(a) The Department shall establish and administer a program to

distribute funds appropriated for adolescent pregnancy prevention

projects.

(b) The Commission shall adopt rules necessary to implement the

program.

(c) The Department shall evaluate all of the adolescent pregnancy
projects funded as a result of this program at least yearly and shall

report its Findings to the Commission for Health Services, the Joint

Legislative Commission on Governmental Operations, and the

Chairmen of the House Appropriations Subcommittee on Natural and
Economic Resources, and the Senate Appropriations Committee on
Natural and Economic Resources by April I of each year. The
evaluation shall be conducted by a Firm or individual external to the

Department. Any evaluation of these projects shall include a study of
the effectiveness of the project in reducing the pregnancy rate within

the target population.

(d) The Commission shall be responsible for monitoring the

Department's administration of the Adolescent Pregnancy Prevention

Program. The Department shall manage and fund the Adolescent
Pregnancy Prevention Program projects as follows:

(1) Applications. Any local agency or organization or

combination of agencies and organizations may apply to the

Department for an allocation of money to operate a project

aimed at preventing adolescent pregnancy. The application

shall contain an analysis of the adolescent pregnancy and
related problems in the locality the project would serve, and
a description of how the project would attempt, over a period
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of at least five years, to prevent the problems. The
application shall state how much money is needed to operate

the project and how the money shall be spent. The
Department shall conduct annually a proposal-writing

session that shall be attended by a representative of any

project that wishes to apply for funding; that session shall

define the criteria for accountability and evaluation that the

Department requires of projects. That session shall also

provide information about additional funding sources to

which projects might turn to satisfy the matching

requirements of subdivision (5) of this subsection.

(2) Proposal Requirements. The Department shall apply the

following minimum standards to projects applying for first-

year funding:

a^ Each project shall have a plan of action that extends for

at least five years for prevention of adolescent pregnancyT

b. Each project shall have realistic, specific, and

measurable goals and objectives for the prevention of

adolescent pregnancy.

£i Each project, before submitting its proposal, shall send a

representative to the proposal-writing session held by the

Department.

(3) Operating Standards. The Department shall apply the

following minimum operating standards:

a. Each project shall have a Board of Advisors composed of

members from outside the sponsoring agency of the

project. The Board of Advisors shall include

representatives from at least four of the following:

media, government, charitable organizations, private

business, and medical institutions. The Boards of

Advisors shall meet at least quarterly and advise project

staff on project policies and operations.

b. Each project shall comply with reporting, contracting,

and evaluation requirements of the Department.

c. Each project shall define and maintain cooperative ties

with other community institutions.

d. Each project shall demonstrate its ability to attract

financial support from sources other than the State,

including sources in the local community.

(4) Criteria for Project Selection. For first-year funding, the

Department shall choose from among the applicants th at

meet the minimum standards in subdivision (2) of this

subsection the best selection of projects according to the

following criteria:
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a. Adequacy of proposed staff to meet project objectives;

b^ Appropriateness of project strategies to reduce adolescent

pregnancy;

C; Level of community support, including endorsement

from the appropriate local government entity and

documentation from the appropriate local government

entity and from community organizations that opportunity

has been given for citizen input into the proposed

program, and that there is community support for the

proposal. Documentation may include letters or

statements of support from citizens or community
organizations, or statements that community support was

expressed at public hearings. A public hearing is not

required by this paragraph;

d; Degree of need of the locality, including that the county

has a significant adolescent pregnancy problem as

evidenced by its attributable risk score developed by the

State Center for Health and Environmental Statistics; and

e. Other appropriate criteria.

The Department shall make its recommendations for funding

to the Commission. The Commission shall make the final

determination of which projects are to be funded. The
Commission shall consider the recommendations of the

Department but shall not be bound by them. The
Commission shall notify the projects that are to be funded by

June 1 of each year.

(5) Schedule of Funding. If the Commission, upon consultation

with the Department, finds that a project it has chosen for

first-year funding continues to meet the operating standards

of subdivisions (2) and (3) of this subsection, funding for

that project shall continue, to the extent of available money,

for an additional four years. The level of funding provided

by the Department to approved projects shall be set

according to the following schedule:

a. First year, eighty percent (80%) of the project's annual

budget not to exceed the maximum award established by

the Commission for Health Services;

b. Second year, ninety percent (90%) of the State

appropriations or federal block grant funds awarded in

the first year;

c. Third year, seventy-five percent (75%) of the State

appropriations or federal block grant funds awarded in

the first year;

932



Session Laws - 1993 CHAPTER 321

d. Fourth year, sixty-five percent (65%) of the State

appropriations or federal block grant funds awarded in

the first year; and

e. Fifth year, fifty percent (50%) of the State appropriations
"

or federal block grant funds awarded in the first year.

The portion of a project's budget that must come from

sources other than State or federal block grant funds may be

provided as in-kind contributions as well as cash.

(6) Five-Year Limit on Funding. No project shall receive State

funding if it has previously received State funding for five

Tuil years. Any project that has received State funding

before July 1, 1990, will be eligible for consideration for an

additional five years' State support, according to the

schedule. The Commission may fund any such project that

meets the minimum standards if it determines, after

considering the experience and impact of the project and

measuring its application against those of other applicants,

that it should be funded.

(7) Maximum Level of Funding. The Commission for Health

Services shall by rule determine the maximum annual

amount that may be made to any one project.

(8) As adolescent pregnancy prevention project grant funds

decrease, a project shall maintain its original budget level,

less the amount expended for start-up costs. The

Department shall develop guidelines for determining start-up

costs, which guidelines shall be uniform for all projects.

Local match percentage may come from any in-kind source

or newly generated funds, public or private, available to the

project.
"

Requested by: Senators Martin of Pitt, Hoyle, Representatives

Bowman, DeVane
LIABILITY INSURANCE PREMIUMS

Sec. 277. (a) The Department of Environment, Health, and

Natural Resources may use funds available from lapsed salaries to pay

premiums for liability coverage for medical personnel as authorized in

this act.

(b) The Office of State Budget and Management shall prepare a

report on professional liability insurance for State medical personnel.

The report shall include:

(1) Identification of all State agencies, including the university

system, which provide professional liability insurance for

their medical personnel;
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(2) Whether the insurance identified in subdivision (I) of this

section is provided through self-insurance by the State

agency, through payment of insurance premiums, or by

other means;

(3) The annual cost of the insurance provided by the State

agency, and the source of the funding used to pay this cost;

(4) Whether personnel for whom each State agency provides the

liability coverage are administrators or active medical

practitioners; and

(5) Types of medical personnel covered by the liability insurance

provided by the State agency.

The Office of State Budget and Management shall submit the report

required under this subsection to the Joint Legislative Commission on
Governmental Operations not later than January 7, 1994.

Requested by: Representatives Bowman, DeVane, H. Hunter,

Senators Martin of Pitt, Cochrane
PURCHASE OF VACCINES FOR CHILDHOOD IMMUNIZATION

Sec. 278. The Communicable Disease Section of the Division

of Epidemiology, Department of Environment, Health, and Natural

Resources, is encouraged to purchase vaccines for childhood

immunizations from North Carolina pharmaceutical companies when
these North Carolina companies offer comparable quality vaccines at

the same or lower prices than non-State companies.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane, H. Hunter

WIC PROGRAM FUNDS
Sec. 279. Of the funds appropriated in this act to the

Department of Environment, Health, and Natural Resources for the

Women, Infants, and Children Program (WIC), the sum of five

hundred thousand dollars ($500,000) in the 1993-94 fiscal year and

the sum of one million two hundred thousand dollars ($1,200,000) for

the 1994-95 fiscal year shall, if sufficient federal food funds are

available, be used for the WIC program as follows:

(1) Not more than $290,000 or not less than $160,000 in the

1993-94 fiscal year, and not more than $700,000 or not less

than $400,000 in the 1994-95 fiscal year to establish new
WIC Programs in Head Start or other private or public

nonprofit agencies to serve additional mothers, infants, and

children. The Department shall utilize these funds for local

program operations including staff to provide eligibility

determination, nutrition education, and health care referrals.

In selecting the new WIC programs, the Department shall
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consider accessibility to the target population including

location and hours of operation.

(2) Not more than $210,000 or not less than $80,000 in the

1993-94 fiscal year, and not more than $500,000 or not less

than $200,000 in the 1994-95 fiscal year to renovate

facilities of existing programs where space constraints limit

program expansion, and to fund rental costs in areas where

accessible donated space is not available. In selecting the

facilities, the Department shall consider accessibility to the

target population including location and extended hours of

operation. In determining whether to fund rental of space,

the Department shall ensure that options for using donated

accessible space have been considered. Not more than

$65,000 of the funds allocated under this subdivision in the

1993-94 fiscal year, and not more than $150,000 in the

1994-95 fiscal year shall be used for the rental of space.

(3) Not more than $105,000 or not less than $40,000 in the

1993-94 fiscal year, and not more than $250,000 or not less

than $100,000 in the 1994-95 fiscal year to purchase

physician-prescribed special formulas and nutritional

supplements for infants, children, and pregnant women.

(4) Not more than $60,000 or not less than $20,000 in each

fiscal year of the 1993-95 biennium to provide the required

State match to the WIC farmers' market project.

If sufficient federal food funds are not available, then funds

appropriated in this act for the WIC program shall be used to

supplement federal food funds and any balance in funds remaining

after such supplemental use shall be used in accordance with

subdivisions (1) through (4) of this section to the extent that funds are

available to meet the funding requirements of each subdivision.

Requested by: Senator Martin of Pitt, Representatives Bowman,

DeVane, H. Hunter

LEAD POISONING PREVENTION FUNDS
Sec. 280. Of the funds appropriated in this act to the

Department of Environment, Health, and Natural Resources for the

Women, Infants, and Children Program (WIC), the sum of three

hundred thirty-one thousand ninety-five dollars ($331,095) for the

1993-94 fiscal year and the sum of one million thirty-one thousand

ninety-five dollars ($1,031,095) for the 1994-95 fiscal year shall be

allocated to the Lead Poisoning Prevention Program for early

identification (blood screening for lead), medical management, and

environment investigation and abatement. The funds allocated

pursuant to this section for the 1993-94 fiscal year shall be used for
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positions and operating expenses. Funds allocated pursuant to this

section for the 1994-95 fiscal year shall be used for positions,

operating expenses, and Aid-to-Counties. -

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
COMMISSION FOR HEALTH SERVICES VACCINATION RULES

Sec. 281. (a) The Commission for Health Services shall,

pursuant to G.S. 130A-152 and G.S. 130A-433, adopt rules

establishing reasonable fees for the administration of vaccines and
rules limiting the requirements that can be placed on children, their

parents, guardians, or custodians as a condition for receiving vaccines
provided by the State. These rules shall become effective January 1

,

1994.

(b) Effective January 1, 1994, G.S. 130A-433 reads as

rewritten:

" § 130A-433. Contracts for purchase of vaccines; distribution; fee;
rules.

(a) Notwithstanding any law to the contrary, the Secretary may
enter into contracts with the manufacturers and suppliers of covered
vaccines and with other public entities either within or without the

State for the purchase of covered vaccines and may provide for the

distribution or sale of the covered vaccines to health care providers.

Local health departments shall distribute the covered vaccines at the

request of the Department. The Secretary may charge a fee for

providing a covered vaccine to a health care provider , The fee shall be
set at an amount that covers the cost of the vaccine to the Department,
plu s the cost to the Department of storing and distributing the vaccine,
The Secretary shall adopt rules to implement this Article. Article

except for subsection (b) of this section.

(b) A health care provider who receives vaccine from the State may
charge no more than the cost of the vaccine and a reasonable fee for

the administration of the vaccine , than a reasonable fee established by
the Commission for Health Services for the administration of the

vaccine. Vaccines provided by the State to local health departments
for administration shall be administered at no cost to the patient.

"

Requested by: Representatives Bowman, DeVane, H. Hunter,
Senators Martin of Pitt, Cochrane
IMMUNIZATION RECEIPTS

Sec. 282. Immunization receipts received in the 1993-94 and
1994-95 fiscal years by the Department of Environment, Health, and
Natural Resources for reimbursement for childhood vaccines provided
to Medicaid recipients that exceed the Medicaid reimbursement
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amount established in tlie Department's continuation budget for the

1993-94 and 1994-95 fiscal years, and refunds from federal excise

taxes on childhood vaccines may be used in the 1993-94 fiscal year

and the 1994-95 fiscal year for the following purposes:

(1) To push forward the schedule for providing measles,

mumps, and rubella (MMR) vaccines to children ages 8 to

(2) To pay for the cost of purchasing approved vaccmes it that

cost exceeds the highest prices charged in the 1992-93 fiscal

year; and

(3) To partially fund an automated immunization registry system

that will track the number and type of vaccines received by

each child. Specified receipts that can be used for this

purpose shall not exceed the amount unavailable from

federal and private funds.

Any of these funds remaining on June 30, 1995, shall revert to

the General Fund.

Requested by: Senator Martin of Pitt, Representatives Bowman,

DeVane, H. Hunter

RURAL OBSTETRICAL CARE INCENTIVE
Sec. 283. Of the eight hundred thousand dollars ($800,000)

appropriated in this act for the 1993-95 fiscal biennium to the Division

of Maternal and Child Health, Department of Environment, Health,

and Natural Resources, for the Rural Obstetrical Care Incentive

Program, the Division may, each fiscal year, use four hundred

thousand dollars ($400,000) as follows:

(1) To increase the maximum amount per provider per year to

no more than seven thousand five hundred dollars ($7,500);

(2) To increase the number of counties served; and

(3) To increase the maximum any county may receive each

year.

General surgeons who provide cesarean section backup to family

physicians in counties where there are no obstetricians or where there

are no obstetricians willing or able to provide such backup are also

eligible for the program. Physicians and certified nurse midwives

covered under the Rural Obstetrical Care Incentive Program shall

participate in an obstetrical care coverage plan developed by their local

health department or community, migrant, or rural health center, and

shall agree to provide services to pregnant women regardless of their

ability to pay for the services.

Requested by: Representatives Diamont, Bowman, DeVane, H.

Hunter, Senators Walker, Martin of Pitt, Cochrane
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INFANT MORTALITY FUNDS
Sec. 284. (a) Of the funds appropriated in this act from the

General Fund to the Department of Environment, Health, and Natural

Resources for the Governor's Commission on the Reduction of Infant

Mortality, the sum of fifty thousand dollars ($50,000) for the 1993-94

fiscal year shall be used to contract with outside evaluators to

determine the extent to which the public and private health, social

services and mental health, developmental disabilities, and substance

abuse services systems in each county meet the health needs of

pregnant women and infants up to age one, and of children ages one
to five. The study shall include, but not be limited to: an

examination of the percentage of pregnant women in each county that

receive early and continuous prenatal care; the extent to which eligible

pregnant women, infants, and children are receiving nutritional

supplements, case management and other necessary health, social,

mental health, and other support services; and the extent to which
children are receiving age-appropriate immunizations. The study shall

determine what barriers, if any, exist in each county which prevent

pregnant women, infants, and children under the age of five from
receiving timely and necessary health services. The Governor's

Commission on the Reduction of Infant Mortality shall report its

findings to the General Assembly on or before May 15, 1994.

(b) The Department of Environment, Health, and Natural

Resources shall prepare a plan to ensure that local health departments

are providing or arranging for the services necessary to meet the

health care needs of pregnant women, infants, and children under age

five. The plan shall include a description of rules, policies, and
procedures, and any changes in State law, necessary to:

(1) Identify counties in which excessive infant and child

morbidity and mortality exist;

(2) Provide local health departments in these identified counties

with assistance in developing and implementing improvement
plans; and

(3) Ensure that these local health departments meet appropriate

improvement goals.

In order to ensure that improvement goals are met, the

Department's plan shall include a compliance system. The
compliance system may include: heightened technical assistance;

targeting of additional resources; withholding of federal or State funds;

administrative changes, including formation of district health

departments where appropriate; the appointment of caretaker

administrators or public health boards; or any other measure
necessary to ensure that the health care needs of pregnant women,
infants, and children under age five are being met. -
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The Department of Environment, Health, and Natural Resources,

Division of Maternal and Child Health, shall submit this report to the

General Assembly no later than May 15, 1994.

(c) Of the funds appropriated in this act from the General Fund
to the Department of Environment, Health, and Natural Resources,

Division of Maternal and Child Health, the sum of three hundred

seventy-five thousand dollars ($375,000) for the 1993-94 fiscal year

and the sum of seven hundred fifty thousand dollars ($750,000) for

the 1994-95 fiscal year shall be used to expand the existing

Comprehensive Adolescent Health Projects. Ten additional grants will

be available to be awarded each year of the biennium. To receive

funding, each project must arrange for or provide preventive and

primary medical care and mental health services, including, but not

limited to: preventive services to delay early sexual involvement,

treatment of minor problems and injuries, referrals and follow-up

treatments for serious illnesses and injuries, referrals for alcohol and

other drug abuse, sexually transmitted diseases, and immunizations.

The Comprehensive Adolescent Health Care Projects shall be

developed with the participation of the public schools, local health

departments, area mental health programs, community migrant and

rural health centers, private physicians, and other appropriate

community programs.

Requested by: Representatives Easterling, Diamont, Bowman,
DeVane, H. Hunter, Luebke, Senators Martin of Pitt, Cochrane
CHILD FATALITY PREVENTION SYSTEM

Sec. 285. (a) Article 62 of Chapter 143 of the General Statutes

reads as rewritten:

"ARTICLE 62.

"North Carolina Child Fatality Review Team; North Carolina

Child Fatality Task Force and Study. Prevention System.

"§ 143-571. Declaration ofpublic policy.

The General Assembly finds that it is the public policy of this State

to prevent the abuse and neglect of children and child deaths. The
General Assembly further finds that the prevention of the abuse and

neglect of children and child deaths is a community responsibility; that

professionals from disparate disciplines have responsibilities for

children and have expertise that can promote child safety and well-

being; and that multidisciplinary reviews of the abuse and neglect of

children and child deaths can lead to a greater understanding of the

causes and methods of preventing these deaths. It is, therefore, the

intent of the General Assembly, through this Article, to establish -a

multidisciplinary task force to study the incidence and causes of child

deaths and to develop a mechanism for multidisciplinary child death
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reviews.

—

It is further the intent of tlie General Assembly that the task

force, based upon its study and its expertise, make recommendation s

to the General Assembly and the Governor for changes to law, rule,

and policy that will support the safe and healthy development of our

children .

—

It is also the intent of the General Assembly to establi sh a

State Child Fatality Review Team to review certain child death s , a

statewide multidisciplinary, multiagency child fatality prevention

system, to be phased in by July 1, 1995, consisting of the State Team
established in G.S. 143-575 and the Local Teams established in G.S.

143-576.1. The purpose of the system is to assess the records of

selected cases in which children are being served by child protective

services and the records of all deaths of children in North Carolina

from birth to age 18 in order to (i) develop a community-wide

approach to the problem of child abuse and neglect, (ii) understand

the causes of childhood deaths, (iii) identify any gaps or deficiencies

that may exist in the delivery of services to children and their families

by public agencies that are designed to prevent future child abuse,

neglect, or deaths, and (iv) make and implement recommendations for

changes to laws, rules, and policies that will support the safe and

healthy development of our children and prevent future child abuse,

neglect, and deaths. ^

"^143-572. Definitions.
^'

The following definitions apply in this Article:

(1) Local team . A local multidi sciplinary child abu se and

neglect review team established for a county. Team. — A
Community Child Protection Team or a Child Fatality

Prevention Team.

(2) State Team. — The North Carolina Child Fatality Re\dew

Prevention Team.

(3) Task Force. — The North Carolina Child Fatality Task

Force.

(4) Team Coprdinator. — The Child Fatality Prevention Team
Coordinator.

(5) Additional Child Fatality. — Any death of a child that did not

result from suspected abuse or neglect and about which no

report of abuse or neglect had been made to the county

department of social services within the previous 12 months.
" § 143-573. Task Force ~ creation; membership; vacancies.

(a) There is created the North Carolina Child Fatality Task Force

within the Department of Environment, Health, and Natural Resources

for budgetary purposes only.

(b) The Task Force shall be composed of 29 30 members, 12 of

whom shall be ex officio members, three four of whom shall be

appointed by the Governor, seven of whom shall be appointed by the
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Speaker of the House of Representatives, and seven of whom shall be
appointed by the President Pro Tempore of the Senate. The ex officio

members other than the Chief Medical Examiner may designate

representatives from their particular departments, divisions, or offices

to represent them on the Task Force. The members shall be as

follows:

(1) The Chief Medical Examiner;

(2) The Attorney General;

(3) The Director of the Division of Social Services;

(4) The Director of the State Bureau of Investigation;

(5) The Director of the Division of Maternal and Child

Health of the Department of Environment, Heahh, and
Natural Resources;

(6) The Director of the Governor's Youth Advocacy and
Involvement Office;

(7) The Superintendent of Public Instruction;

(8) The Chairman of the State Board of Education;

(9) The Director of the Division of Mental Health,

Developmental Disabilities, and Substance Abuse
Services;

(10) The Secretary of the Department of Human Resources;

(11) The Secretary of the Department of Environment,
Health, and Natural Resources;

(11.1) The Director of the Administrative Office of the Courts;

(12) A director of a county department of social services

appointed by the Governor upon recommendation of the

President of the North Carolina Association of County
Directors of Social Services;

(13) A representative from a Sudden Infant Death Syndrome
counseling and education program appointed by the

Governor upon recommendation of the Director of the

Division of Maternal and Child Health of the Department
of Environment, Health, and Natural Resources;

(14) A representative from the North Carolina Child Advocacy
Institute appointed by the Governor upon
recommendation of the President of the Institute;

(14.1) A director of a local department of health, appointed by
the Governor upon the recommendation of the President

of the North Carolina Association of Local Health
Directors;

(15) A representative from a private group, other than the

North Carolina Child Advocacy Institute, that advocates
for children, appointed by the Speaker of the House of
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Representatives upon recommendation of private child

advocacy organizations;

(16) A pediatrician, licensed to practice medicine in North

Carolina, appointed by the Speaker of the House of

Representatives upon recommendation of the North

Carolina Pediatric Society;

(17) A representative from the North Carolina League of

Municipalities appointed by the Speaker of the House of

Representatives upon recommendation of the League;

(18) Two public members appointed by the Speaker of the

House of Representatives;

(19) A county or municipal law enforcement officer appointed

by the President Pro Tempore of the Senate upon
recommendation of organizations that represent local law

enforcement officers;

(20) A district attorney appointed by the President Pro

Tempore of the Senate upon recommendation of the

President of the North Carolina Conference of District

Attorneys;

(21) A representative from the North Carolina Association of

County Commissioners appointed by the President Pro

Tempore of the Senate upon recommendation of the

Association;

(22) Two public members appointed by the President Pro

Tempore of the Senate; and

(23) Two members of the Senate appointed by the President

Pro Tempore of the Senate and two members of the

House of Representatives appointed by the Speaker of the

House of Representatives.

(c) All members of the Task Force are voting members.
Vacancies in the appointed membership shall be filled by the

appointing officer who made the initial appointment. The Speaker of

the House of Representatives shall call the first meeting no later than

October 1, 1991. At the first meeting the members shall elect a chair

who shall preside for the duration of the Task Force.

"% 143-574. Task Force — duties.

The Task Force shall:

(1) Undertake a statistical study of the incidence and causes of

child deaths in this State during 1988 and 1989, and

establish a profile of child deaths. The study shall include

(i) an analysis of all community and private and public

agency involvement with the decedents and their families

prior to death, and (ii) an analysis of child deaths by age,

cause, and geographic distribution;
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(2) Develop a system for multidisciplinary review of child

deaths. In developing such a system, the Task Force shall

study the operation of existing local teams. The Task Force

shall also consider the feasibility and desirability of local or

regional review teams and, should it determine such teams

to be feasible and desirable, develop guidelines for the

operation of the teams. The Task Force shall also examine

the laws, rules, and policies relating to confidentiality of and

access to information that affect those agencies with

responsibilities for children, including State and local health,

mental health, social services, education, and law

enforcement agencies, to determine whether those laws,

rules, and policies inappropriately impede the exchange of

information necessary to protect children from preventable

deaths, and, if so, recommend changes to them;

(3) Receive and consider reports from the State Team; and

(4) Perform any other studies, evaluations, or determinations the

Task Force considers necessary to carry out its mandate.

"§ 143-575. State Team — creation; membership; vacancies.

(a) There is created the North Carolina Child Fatality Review

Prevention Team within the Department of Environment, Health, and

Natural Resources for budgetary purposes only.

(b) The State Team shall be composed of -ftifte eleven members of

whom eight nine members are ex officio and one i s two are appointed.

The ex officio members other than the Chief Medical Examiner may
designate a representative from their departments, divisions, or offices

to represent them on the State Team.

(1) The Chief Medical Examiner, who shall chair the State

Team;

(2) The Attorney General;

(3) The Director of the Division of Social Services ; Services,

Department of Human Resources;

(4) The Director of the State Bureau of Investigation;

(5) The Director of the Division of Maternal and Child

Health Divi sion of the Department of Environment,

Health, and Natural Resources;

(6) The Superintendent of Public Instruction;

(7) The Director of the Division of Mental Health,

Developmental Disabilities, and Substance Abuse
Services ; and Services, Department of Human Resources;

(7.1) The Director of the Administrative Office of the Courts;

(8) The pediatrician appointed pursuant to G.S. 143-

573(b)(16) to the Task Force. Force;

(9) A public member, appointed by the Governor; and
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(10) The Team Coordinator.

(c) All members of the State Team are voting members. Vacancies

in the appointed membership shall be filled by the appointing officer

who made the initial appointment.

"§ 143-576. State Team - duties.

The State Team shall:

(1) Review current deaths of children when those deaths are

attributed to child abuse or neglect or when the decedent was
reported as an abused or neglected juvenile pursuant to G.S.
7A-543 at any time before death; -and

(2) Report to the Task Force during the existence of the Task
Force, in the format and at the time required by the Task
Force, on the State Team's activities and its

recommendations for changes to any law, rule, and policy

that would promote the safety and well-being of children;

(3) Upon request of a local team, Local Team, provide technical

assistance to the team. Team;

(4) Periodically assess the operations of the multidisciplinary

child fatality prevention system, and make recommendations
for changes as needed;

(5) Work with the Team Coordinator to develop guidelines for

selecting child deaths to receive detailed, multidisciplinary

death reviews by Local Teams that review cases of additional

child fatalities; and

(6) Receive reports of findings and recommendations from Local

Teams that review cases of additional child fatalities, and

work with the Team Coordinator to implement
recommendations

.

"§ 143-576.1. Community Child Protection Teams; Child Fatality

Prevention Teams; creation and duties.

(a) Community Child Protection Teams are established in every

county of the State. Each Community Child Protection Team shall:

(1) Review, in accordance with the procedures established by
the director of the county department of social services under

G.S. 143-576.4:

a^ Selected active cases in which children are being served

by child protective services; and

b^ Cases in which a child died as a result of suspected

abuse or neglect, and

j_. A report of abuse or neglect has been made about the

child or the child's family to the county department

of social services within the previous 12 months, or
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2^ The child or the child's family was a recipient of

child protective services within the previous 12

months.

(2) Submit annually to the board of county commissioners

recommendations, if any, and advocate for system

improvements and needed resources where gaps and

deficiencies may exist.

In addition, each Community Child Protection Team may review the

records of all additional child fatalities and report findings in

connection with these reviews to the Team Coordinator.

(b) Any Community Child Protection Team that determines it will

not review additional child fatalities shall notify the Team Coordinator.

In accordance with the plan established under G.S. 143-576.3(1), a

separate Child Fatality Prevention Team shall be established in that

county to conduct these reviews. Each Child Fatality Prevention Team
shall:

(1) Review the records of all cases of additional child fatalities.

(2) Submit annually to the board of county commissioners

recommendations, if any, and advocate for system

improvements and needed resources where gaps and

deficiencies may exist.

(3) Report findings in connection with these reviews to the Team
Coordinator.

(c) All reports to the Team Coordinator under this section shall

include:

(1) A listing of the system problems identified through the

review process, and recommendations for preventive actions;

(2) Any changes that resulted from the recommendations made
by the Local Team;

(3) Information about each death reviewed; and

(4) Any additional information requested by the Team
Coordinator.

"§ 143-576,2. Local Teams; composition.

(a) Each Local Team shall consist of representatives of public and

nonpublic agencies in the community that provide services to children

and their families and other individuals who represent the community.
No single team shall encompass a geographic or governmental area

larger than one county.

(b) Each Local Team shall consist of the following persons:

(1) The director of the county department of social services, and

a member of the director's staff;

(2) A local law enforcement officer, appointed by the board of

county commissioners;
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(3) An attorney from the district attorney's office, appointed by
the district attorney;

(4) The executive director of the local community action agency,

as defined by the Division of Economic Opportunity,

Department of Human Resources, or the executive director's

designee;

(5) The superintendent of each local school administrative unit

located in the county, or the superintendent's designee;

(6) A member of the county board of social services, appointed

by the chair of that board;

(7) A local mental health professional, appointed by the director

of the area authority established under Chapter 122C of the

General Statutes;

(8) The local guardian ad litem coordinator, or the coordinator's

designee;

(9) The director of the local department of public health; and

(10) A local health care provider, appointed by the local board of

health.

In addition, a Local Team that reviews the records of additional child

fatalities shall include the following four additional members:

(1) An emergency medical services provider or firefighter,

appointed by the board of county commissioners;

(2) A district court judge, appointed by the chief district judge

in that district;

(3) A county medical examiner, appointed by the Chief Medical

Examiner;

(4) A representative of a local day care facility or Head Start

program, appointed by the director of the county department

of social services; and

(5) A parent of a child who died before reaching the child's

eighteenth birthday, to be appointed by the board of county

commissioners.

The Team Coordinator shall serve as an ex officio member of each

Local Team that reviews the records of additional child fatalities. The
board of county commissioners may appoint a maximum of five

additional members to represent county agencies or the community at

large to serve on any Local Team. Vacancies on a Local Team shall

be filled by the original appointing authority.

(c) Each Local Team shall elect a member to serve as chair at the

Team's pleasure.

(d) Each Local Team shall meet at least four times each year.

(e) The director of the local department of social services shall call

the first meeting of the Community Child Protection Team. The
director of the local department of health, upon consultation with the
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Team Coordinator, shall call the first meeting of the Child Fatality

Prevention Team. Thereafter, the chair of each Local Team shall

schedule the time and place of meetings, in consultation with these

directors, and shall prepare the agenda. The chair shall schedule

Team meetings no less often than once per quarter and often enough

to allow adequate review of the cases selected for review. Within

three months of election, the chair shall participate in the appropriate

training developed under this Article.

"§ 143-576.3. Child Fatality Prevention Team Coordinator; duties.

The Child Fatality Prevention Team Coordinator shall serve as

liaison between the State Team and the Local Teams that review

records of additional child fatalities and shall provide technical

assistance to these Local Teams. The Team Coordinator shall:

(1) Develop a plan to establish Local Teams that review the

records of additional child fatalities in each county by July

1, 1995.

(2) Develop model operating procedures for these Local Teams
that address when public meetings should be held, what

items should be addressed in public meetings, what

information may be released in written reports, and any

other information the Team Coordinator considers

necessary.

(3) Provide structured training for these Local Teams at the time

of their establishment, and continuing technical assistance

thereafter.

(4) Provide statistical information on all child deaths occurring

in each county to the appropriate Local Team, and assure

that all child deaths in a county are assessed through the

multidisciplinary system.

(5) Monitor the work of these Local Teams.

(6) Receive reports of findings, and other reports that the Team
Coordinator may require, from these Local Teams.

(7) Report the aggregated findings of these Local Teams to each

Local Team that reviews the records of additional child

fatalities and to the State Team.

(8) Evaluate the impact of local efforts to identify problems and

make changes.
"§ 143-576.4. Community Child Protection Teams; duties of the director

of the county department of social services.

In addition to any other duties as a member of the Community
Child Protection Team, and in connection with the reviews under G.S.
143-576. 1(a)(1), the director of the county department of social

services shall:
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(1) Assure the development of written operating procedures in

connection with these reviews, including frequency of

meetings, confidentiality policies, training of members, and
duties and responsibilities of members;

(2) Assure that the Team defines the categories of cases that are

subject to its review;

(3) Determine and initiate the cases for review;

(4) Bring for review any case requested by a Team member;

(5) Provide staff support for these reviews;

(6) Maintain records, including minutes of all official meetings,

lists of participants for each meeting of the Team, and
signed confidentiality statements required under G.S. 143-

578, in compliance with applicable rules and law; and

(7) Report quarterly to the county board of social services, or as

required by the board, on the activities of the Team.
"§ 143-576.5. Local Teams; duties of the director of the local

department of health.

In addition to any other duties as a member of the Local Team, and
in connection with reviews of additional child fatalities, the director of

the local department of health shall:

(1) Distribute copies of the written procedures developed by the

Team Coordinator under G.S. 143-576.3 to the

administrators of all agencies represented on the Local Team
and to all members of the Local Team;

(2) Maintain records, including minutes of all official meetings,

lists of participants for each meeting of the Local Team, and

signed confidentiality statements required under G.S. 143-

578, in compliance with applicable rules and law;

(3) Provide staff support for these reviews; and

(4) Report quarterly to the local board of health, or as required

by the board, on the activities of the Local Team.
"§ 143-576.6. Community Child Protection Teams; responsibility for
training of team members.

The Division of Social Services, Department of Human Resources,

shall develop and make available, on an ongoing basis, for the

members of Local Teams that review active cases in which children

are being served by child protective services, training materials that

address the role and function of the Local Team, confidentiality

requirements, an overview of child protective services law and policy,

and Team record keeping.

"% 143-577. Task Force ~ reports.

(a) The Task Force shall provide a preliminary report to the

Governor and General Assembly, within the first week of the

convening of the 1992 Session of the 1991 General Assembly. This
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preliminary report shall contain at least a summary of preliminary

conclusions and recommendations for each of the Task Force's duties,

as well as any other recommendations for changes to any law, rule,

and policy that it has determined will promote the safety and well-

being of children. Any recommendations of changes to law, rule, or

policy shall be accompanied by specific legislative or policy proposals

and detailed fiscal notes setting forth the costs to the State.

(b) The Task Force shall provide updated reports to the Governor

and General Assembly within the first week of the convening of the

1993 General Assembly and within the first week of the convening of

the 1994 Session of the 1993 General Assembly. The Task Force

shall provide a final report to the Governor and General Assembly

within the first week of the convening of the 1995 General Assembly.

The final report shall include final conclusions and recommendations

for each of the Task Force's duties, as well as any other

recommendations for changes to any law, rule, and policy that it has

determined will promote the safety and well-being of children. Any
recommendations of changes to law, rule, or policy shall be

accompanied by specific legislative or policy proposals and detailed

fiscal notes setting forth the costs to the State.

(c) After the Task Force provides its final report to the Governor

and General Assembly, the Task Force shall cease to be in existence.

" § 143-578. Access to records.

The Task Force and State Team (a) The State Team, the Local

Teams, and the Task Force during its existence, shall have access to

all medical records, hospital records, and records maintained by this

State, any county, or any local agency as necessary to carry out the

purposes of this Article, including police investigations data, medical

examiner investigative data, health records, mental health records, and

social services records. The State Team, the Task Force, and the

Local Teams shall not, as part of the reviews authorized under this

Article, contact, question, or interview the child, the parent of the

child, or any other family member of the child whose record is being

reviewed. Any member of a Local Team may share, only in an

official meeting of that Local Team, any information available to that

member that the Local Team needs to carry out its duties.

Task Force and State Team meetings (b) Meetings of the State

Team and the Local Teams are not subject to the provisions of Article

33C of Chapter 143 of the General Statutes. However, the Local

Teams may hold periodic public meetings to discuss, in a general

manner not revealing confidential information about children and

families, the findings of their reviews and their recommendations for

preventive actions. Minutes of all public meetings, excluding those of

executive sessions, shall be kept in compliance with Article 33C of
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Chapter 143 of the General Statutes. Any minutes or any other

information generated during any executive session shall be sealed

from public inspection.

(c) All otherwise confidential information and records acquired by
the Task Force or State Team State Team, the Local Teams, and the

Task Force during its existence, in the exercise of their duties are

confidential; are not subject to discovery or introduction into evidence

in any proceedings; and may only be disclosed as necessary to carry

out the purposes of the State Team, the Local Teams, and the Task
Force. In addition, all otherwise confidential information and records

created by a Local Team in the exercise of its duties are confidential;

are not subject to discovery or introduction into evidence in any
proceedings; and may only be disclosed as necessary to carry out the

purposes of the Local Team. No member of the Task Force, State

Team, or person who attends such a meeting State Team, a Local

Team, nor any person who attends a meeting of the State Team or a

Local Team, may testify in any proceeding about what transpired at

the meeting, about information presented at the meeting, or about

opinions formed by the person as a result of the meetings. This

section does subsection shall not, however, prohibit a person from
testifying in a civil or criminal action about matters within that

person's independent knowledge.

(d) Each member of a Local Team and invited participant shall

sign a statement indicating an understanding of and adherence to

confidentiality requirements, including the possible civil or criminal

consequences of any breach of confidentiality.

(e) Cases receiving child protective services at the time of review

by a Local Team shall have an entry in the child's protective services

record to indicate that the case was received by that Team. Additional

entry into the record shall be at the discretion of the director of the

county department of social services.

(f) The Social Services Commission shall adopt rules to implement
this section in connection with reviews conducted by Community Child

Protection Teams. The Health Services Commission shall adopt rules

to implement this section in connection with Local Teams that review

additional child fatalities. In particular, these rules shall allow

information generated by an executive session of a Local Team to be

accessible for administrative or research purposes only.

"§ 143-579. Administration; funding.

(a) To the extent of funds available, the Chairs of the Task Force
and State Team may hire staff or consultants to assist the Task Force
and the State Team in completing their duties.

(b) Members, staff, and consultants of the Task Force or State

Team shall receive travel and subsistence expenses in accordance with
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the provisions of G.S. 138-5 or G.S. 138-6, as the case may be, paid

from funds appropriated to implement this Article and within the limits

of those funds.
, .

(c) With the approval of the Legislative Services Commission,

legislative staff and space in the Legislative Building and the

Legislative Office Building may be made available to the Task Force."

(b) G.S. 143-573 is repealed.

(c) G.S. 143-574 is repealed.

(d) G.S. 143-577 is repealed.

(e) Subsections (b), (c), and (d) of this section become effective

February 1, 1995. The rest of this section is effective upon

ratification of this act.

Requested by: Representatives Wainwright, Bowman, DeVane, H.

Hunter, Senators Martin of Pitt, Cochrane

ON-SITE WASTEWATER SYSTEMS
Sec. 286. Of the funds appropriated in this act to the

Department of Environment, Health, and Natural Resources, the sum

of twenty-five thousand dollars ($25,000) for the 1993-94 fiscal year

and the sum of twenty-five thousand dollars ($25,000) for the 1994-95

fiscal year shall be used to support county alternative on-site sewage

system demonstration projects in Eastern North Carolina established

prior to 1990. Such projects shall have a technical advisory

committee and shall develop and monitor innovative and alternative on-

site sewage treatment systems and proper management operating

schemes. In addition, such projects shall provide the Department with

interim reports on program data collected and information on the use

of the funds appropriated pursuant to this section.

Requested by: Representatives Bowman, DeVane, H. Hunter,

Senators Martin of Pitt, Cochrane

IMMUNIZATION PLAN
Sec. 287. The Department of Environment, Health, and

Natural Resources shall prepare an eight-year plan for implementation

of the statewide immunization program. The plan shall identify:

(1) Major program goals,

(2) Major implementation actions to be completed each year,

(3) Annual cost of program implementation by vaccine type,

personnel and support, and other costs,

(4) Funding sources, and

(5) Population to be served each year.

The plan shall be provided to the Joint Legislative Commission on

Governmental Operations not later than November 1, 1993.
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Requested by: Representatives Bowman, DeVane, H. Hunter,

Senators Martin of Pitt, Cochrane
CANCER COORDINATION AND CONTROL

Sec. 288. Article IB of Chapter 130A of the General Statutes is

amended by adding a new Part to read:
"
Part 4. Advisory Committee on Cancer

Coordination and Control.

"§ ]30A-33.50. Advisory Committee on Cancer Coordination and
Control established; membership, compensation.

(a) The Advisory Committee on Cancer Coordination and Control

is created in the Department of Environment, Health, and Natural

Resources.

(b) The Committee shall have 24 members, including the Secretary

of the Department of Environment, Health, and Natural Resources,

who shall chair the Committee. The members of the Committee shall

elect a vice-chair from among the Committee membership. The
Committee shall meet at the call of the chair. Six of the members
shall be legislators, three of whom shall be appointed by the Speaker

of the House of Representatives, and three of whom shall be appointed

by the President Pro Tempore of the Senate. Two of the members
shall be cancer survivors, one of whom shall be appointed by the

Speaker of the House of Representatives, and one of whom shall be

appointed by the President Pro Tempore of the Senate. The
remainder of the members shall be appointed by the Governor as

follows:

(1) One member from the Department of Environment, Health,

and Natural Resources;

(2) Three members, one from each of the following: the

Department of Human Resources, the Department of Public

Instruction, and the North Carolina Community College

System;

(3) Four members representing the cancer control programs at

North Carolina medical schools, one from each of the

following: the University of North Carolina at Chapel Hill

School of Medicine, the Bowman Gray School of

Medicine, the Duke University School of Medicine, and

the East Carolina University School of Medicine;

(4) One member who is an oncology nurse representing the

North Carolina Nurses Association;

(5) One member representing the Cancer Committee of the

North Carolina Medical Society;

(6) One member representing the Old North State Medical

Society;

952



Session Laws - 1993 CHAPTER 321

(7) One member representing the American Cancer Society,

North Carolina Division, Inc.;

(8) One member representing the North Carolina Hospital

Association;

(9) One member representing the North Carolina Association

of Local Health Directors;

(10) One member who is a primary care physician licensed to

practice medicine in North Carolina.

Except for the Secretary of the Department of Environment, Health,

and Natural Resources, the members shall be appointed for staggered

four-year terms and until their successors are appointed and qualify-

However, the following appointees shall serve initial two-year terms:

two of the legislators appointed by the Speaker of the House of

Representatives; one of the legislators appointed by the President Pro

Tempore of the Senate; the cancer survivor appointed by the President

Pro Tempore of the Senate; and the members representing the

Department of Human Resources, the Department of Public

Instruction, the University of North Carolina at Chapel Hill School of

Medicine, the Bowman Gray School of Medicine, the Cancer
Committee of the North Carolina Medical Society, the Old North State

Medical Society, the North Carolina Hospital Association, and the

North Carolina Association of Local Health Directors. The Governor
may remove any member of the Committee from office in accordance

with the provisions of G.S. 143B-13. Members may succeed

themselves for one term and may be appointed again after being off

the Committee for one term.

(c) The Speaker of the House of Representatives, the President Pro
Tempore of the Senate, and the Governor shall make their

appointments to the Committee not later than 30 days after the

adjournment of the 1993 Regular Session of the General Assembly. A
vacancy on the Committee shall be filled by the original appointing

authority, using the criteria set out in this section for the original

appointment.

(d) To the extent that funds are made available, members of the

Committee shall receive per diem and necessary travel and subsistence

expenses in accordance with G.S. 138-5.

(e) A majority of the Committee shall constitute a quorum for the

transaction of its business.

(0 The Committee may use funds allocated to it to employ an
administrative staff person to assist the Committee in carrying out its

duties. The Secretary of Environment, Health, and Natural Resources
shall provide clerical and other support staff services needed by the

Committee.
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"§ I30A-33.51. Advisory Committee on Cancer Coordination and
Control; responsibilities.

(a) The Advisory Committee on Cancer Coordination and Control

has the following responsibilities:

(1) To recommend to the Secretary a plan for the statewide

implementation of an interagency comprehensive
coordinated cancer control program;

(2) To identify and examine the limitations and problems

associated with existing laws, regulations, programs, and

services related to cancer control;

(3) To examine the financing and access to cancer control

services for North Carolina's citizens, and advise the

Secretary on a coordinated and efficient use of resources;

(4) To identify and review health promotion and disease

prevention strategies relating to the leading causes of cancer

mortality and morbidity;

(5) To recommend standards for:

a. Oversight and development of cancer control services;

b^ Development and maintenance of interagency training

and technical assistance in the provision of cancer

control services;

c^ Program monitoring and data collection;

d. Statewide evaluation of locally based cancer control

programs;

e^ Coordination of funding sources for cancer control

programs; and

f. Procedures for awarding grants to local agencies

providing cancer control services.

(b) The Committee shall submit a written report not later than May
1, 1994, and not later than October 1 of each subsequent year, to the

Governor and to the Joint Legislative Commission on Governmental
Operations. The report shall address the progress in implementation

of a cancer control program. The report shall include an accounting

of funds expended and anticipated funding needs for full

implementation of recommended programs.
"

Requested by: Senators Martin of Pitt, Cochrane, Representatives

Bowman, DeVane, H. Hunter
SOIL AND WATER CONSERVATION DISTRICT SUPERVISORS'
EXPENSES

Sec. 289. Of the funds appropriated in this act to the Division

of Soil and Water Conservation, Department of Environment, Health,

and Natural Resources, two hundred eighty-nine thousand five

hundred ninety-four dollars ($289,594) for the 1993-94 fiscal year
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and two hundred eighty-nine thousand five hundred ninety-four dollars

($289,594) for the 1994-95 fiscal year shall be used for the per diem

and travel expenses of the Soil and Water Conservation District

Supervisors.

Requested by: Senator Martin of Pitt, Representatives DeVane,
Bowman
SALES TAX TRANSFER TO WILDLIFE RESOURCES FUND

Sec. 290. (a) G.S. 105-1 64.44B reads as rewritten:

"§ 105-I64.44B. Transfer to Wildlife Resources Fund of taxes on

hunting and fishing supplies arid equipment.

Each fiscal year, the Secretary of Revenue shall transfer at the end

of each quarter from the State sales and use tax net collections

received by the Department of Revenue under Article 5 of Chapter

105 of the General Statutes to the State Treasurer for the Wildlife

Resources Fund, one fourth of two million eight hundred thirty-four

thousand s ix hundred seventy-five dollars ($2^834 ,675) three million

seven hundred thirty-one thousand one hundred sixteen dollars

($3,731,116) plus or minus the percentage of that amount by which

the total collection of State sales and use taxes increased or decreased

during the preceding fiscal year, year plus the cost of any legislative

salary increase for employees of the Wildlife Resources Commission. "

(b) G.S. 105-164.44B, as amended by subsection (a) of this

section, reads as rewritten:

"§ 105-1 64. 44B. Transfer to Wildlife Resources Fund of taxes on

hunting and fishing supplies and equipment.

Each fiscal year, the Secretary of Revenue shall transfer at the end
of each quarter from the State sales and use tax net collections

received by the Department of Revenue under Article 5 of Chapter

105 of the General Statutes to the State Treasurer for the Wildlife

Resources Fund, one fourth of three million seven hundred thirty-one
thou sand—o«€

—

hundred—

s

ixteen—dollars—($3,731,116) the amount
transferred the preceding fiscal year plus or minus the percentage of

that amount by which the total collection of State sales and use taxes

increased or decreased during the preceding fiscal year plus the cost

of any legi s lative salary increase for employees—of the Wildlife

Resources Commi ssion , year.
"

(c) Subsection (a) of this section expires June 30, 1994.

(d) Subsection (b) of this section becomes effective July 1, 1994.

Requested by: Senator Martin of Pitt, Representatives DeVane,
Bowman
COASTAL BOATING GUIDE
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Sec. 291. The Wildlife Resources Commission shall use funds

available to it for the 1993-94 fiscal year to publish and distribute the

North Carolina Coastal Boating Guide.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane, James
DISMAL SWAMP STATE PARK

Sec. 292. (a) During the 1994-95 fiscal year, the Division of

Parks and Recreation, Department of Environment, Health, and
Natural Resources shall update the master plan for the Dismal Swamp
State Park. This update shall be conducted with public participation,

including a public hearing.

(b) The Division of Parks and Recreation shall ensure that the

fire lines in the Dismal Swamp State Park are adequately maintained

for fire suppression purposes.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
B.R.LD.G.E. YOUTHFUL OFFENDERS/PARK MAINTENANCE

Sec. 293. Of the funds appropriated in this act to the

Department of Environment, Health, and Natural Resources, Division

of Parks and Recreation, for the pilot program to supervise county jail

inmates working in State parks, one hundred thousand dollars

($100,000) for the 1993-94 fiscal year and one hundred thousand
dollars ($100,000) for the 1994-95 fiscal year shall be allocated to the

Division of Forest Resources to establish and support two positions for

the B.R.LD.G.E. Youthful Offenders Program (the Building,

Rehabilitating, Instructing, Developing, Growing, and Employing
Youthful Offenders Program) and for Program operating expenses.

The Division of Forest Resources shall enter into an agreement with

the Division of Parks and Recreation whereby the Division of Forest

Resources shall use B.R.LD.G.E. youthful offenders to perform

maintenance and repairs in State parks.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
PARKS RECEIPTS

Sec. 294. The Department of Environment, Health, and
Natural Resources shall use any overrealized receipts from the

Division of Parks and Recreation's sale of pine straw, timber, or any
other forest products for the maintenance of State parks and State

reservoirs.
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PART 26. DEPARTMENT OF COMMERCE

Requested by: Senator Martin of Pitt, Representatives Bowman,

DeVane
MCNC

Sec. 295. (a) MCNC shall provide quarterly reports on all of

its programs to the Joint Legislative Commission on Governmental

Operations and the Fiscal Research Division. These reports shall

include information on the activities and accomplishments during the

past fiscal year, itemized expenditures during the past fiscal year with

sources of funding, planned activities, and accomplishments for at

least the next 12 months, and itemized anticipated expenditures with

sources of funding for the next 12 months. The quarterly report on

the activities of the Supercomputer program shall identify the users of

the Supercomputer, the major projects conducted by the users, and the

potential benefits of the projects.

(b) MCNC shall provide a report containing detailed budget

information to the Office of State Budget and Management in the same

manner as State departments and agencies in preparation for biennium

budget requests. Specific salary information will be provided upon

written request by the Chairmen of the Joint Legislative Commission

on Governmental Operations or the Chairmen of the House
Appropriations Subcommittee on Natural and Economic Resources and

the Chairman of the Senate Appropriations Committee on Natural and

Economic Resources.

(c) The funds appropriated in this act to MCNC shall be used as

follows:

FY 1993-94 FY 1994-95

Microelectronics Program $4,768,966 $4,768,966

Grants Program -0- -0-

Administration & Support 2,000,000 2,000,000

Supercomputer 5,224,705 5,224,705

Telecommunications 4.006,329 4,006,329

(d) Of the funds appropriated to MCNC for the Microelectronics

Program, four million seven hundred sixty-eight thousand nine

hundred sixty-six dollars ($4,768,966) in each fiscal year is contingent

upon a dollar-for-dollar match in non-State funds.

(e) MCNC shall reduce the amounts appropriated to it by three

hundred twenty thousand dollars ($320,000) in each fiscal year. The
reductions may be taken in any of the programs listed in subsection

(c) of this section.

(f) If MCNC finds it necessary to make changes in the program

allocations specified in subsection (a) of this section, MCNC shall
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report such changes to the Joint Legislative Commission on
Governmental Operations 30 days before the reallocation.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
INDUSTRIAL DEVELOPMENT FUND/LOCAL MATCH

Sec. 296. Local governments requesting financial assistance
from the Industrial Development Fund shall demonstrate to the
satisfaction of the Department of Commerce that it would be an
economic hardship for the local government to match State assistance
from the Fund with local funds.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
NC MANUFACTURING DIRECTORY PROCEEDS

Sec. 297. (a) The Department of Commerce may expend for

industrial promotional advertising any amount collected from the sales

of the North Carolina Manufacturing Directory above the sum of one
hundred fifty-five thousand dollars ($155,000) already budgeted for

the 1993-94 and 1994-95 fiscal years.

(b) The Department shall submit quarterly reports to the Joint

Legislative Commission on Governmental Operations and the Fiscal

Research Division. These reports shall include the amount of
proceeds collected from the sales of the Directory and the amount
spent on advertising pursuant to the provisions of this section.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
HOME PROGRAM MATCHING FUNDS

Sec. 298. (a) Funds appropriated in this act to the Department
of Commerce for the federal HOME Program shall be transferred to

the Housing Finance Agency in the Office of the Governor and shall

be used by the Agency to match federal funds appropriated for the

HOME Program. In allocating State funds appropriated to match
federal HOME Program funds, the Agency shall give priority to

HOME Program projects, as follows:

(1) First priority to projects that are located in counties

designated as severely distressed counties under G.S. 105-

130.40(c) or G.S. 105-151. 17(c); and
(2) Second priority to projects that benefit persons and families

whose incomes are fifty percent (50%) or less of the median
family income for the local area, with adjustments for family

size, according to the latest figures available from the U.S.
Department of Housing and Urban Development.
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The Housing Finance Agency shall report to the General

Assembly by April 1 of each year concerning the status of the HOME
Program and shall include in the report information on priorities met,

types of activities funded, and types of activities not funded.

(b) If the United States Congress changes the HOME Program

such that matching funds are not required for a given program year,

then the Agency may not spend the matching funds appropriated under

this act for that program year.

(c) Funds appropriated in this act to match federal HOME
Program funds shall not revert to the General Fund on June 30,

1994, and on June 30, 1995.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
COMMUNITY DEVELOPMENT BLOCK GRANT REPORTS

Sec. 299. The Department of Commerce shall report on a

quarterly basis to the House Appropriations Subcommittee on Natural

and Economic Resources and the Senate Appropriations Committee on

Natural and Economic Resources on the Community Development

Block Grant. Each report shall include a listing and description of the

most recent grant awards, the status of the administration of each

component of the block grant, the current status of next year's

program design, and a description of any proposed or necessary

changes to the program design.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
TOURISM PROMOTION FUNDS

Sec. 300. Funds appropriated in this act to the Department of

Commerce for tourism promotion grants shall be allocated according

to per capita income, unemployment, and population growth in an

effort to direct funds to counties most in need in terms of lowest per

capita income, highest unemployment, and slowest population growth,

in the following manner:

(1) Counties 1 through 20 are each eligible to receive a

maximum grant of $7,500 for each fiscal year, provided

these funds are matched on the basis of one non-State dollar

for every four State dollars.

(2) Counties 21 through 50 are each eligible to receive a

maximum grant of $3,500 for two of the next three fiscal

years, provided these funds are matched on the basis of one

non-State dollar for every three State dollars.

(3) Counties 51 through 100 are each eligible to receive a

maximum grant of $3,500 for alternating fiscal years,
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beginning with the 1991-92 fiscal year, provided these funds

are matched on the basis of four non-State dollars for every

State dollar.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
PETROLEUM OVERCHARGE ATTORNEYS' FEES

Sec. 301. (a) Unless prohibited by federal law, rule, or

regulation or preexisting settlement agreement, no later than October
1, 1989, the North Carolina Attorney General shall direct the

withdrawal of all funds received in the cases of United States v. Exxon
and Stripper Well that are held in accounts or reserves located out-of-

State for payment of attorneys' fees and reasonable expenses incurred

in connection with oil overcharge litigation authorized by the Attorney

General. The Attorney General shall deposit these funds, and all

funds to be received from petroleum overcharge funds in the future

for attorneys' fees and reasonable expenses, into the Special Reserve
for Oil Overcharge Funds.

(b) All attorneys' fees and reasonable expenses incurred in

connection with oil overcharge litigation shall be paid by the State

Treasurer from petroleum overcharge funds that have been received

by this State and deposited into the Special Reserve for Oil Overcharge
Funds.

(c) Notwithstanding any other provision of law, the Attorney

General may authorize the payment of attorneys' fees and reasonable

expenses from the Special Reserve for Oil Overcharge Funds without

further action of the General Assembly, and funds are hereby
appropriated from the Special Reserve for Oil Overcharge Funds for

the 1993-94 fiscal year and for the 1994-95 fiscal year for that

purpose.

Requested by: Senators Martin of Pitt, Cochrane, Representatives

Bowman, DeVane, H. Hunter
PETROLEUM OVERCHARGE FUNDS ALLOCATION

Sec. 302. (a) The funds and interest thereon received from the

case of United States v. Exxon are deposited in the Special Reserve for

Oil Overcharge Funds. There is appropriated from the Special

Reserve to the Department of Commerce the sum of one million seven

hundred thousand dollars ($1,700,000) for the 1993-94 fiscal year and
the sum of one million seven hundred thousand dollars ($1,700,000)
for the 1994-95 fiscal year to be used for projects under the State

Energy Conservation Plan.

(b) There is appropriated from funds and interest thereon

received from the United States Department of Energy's Stripper Well
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Litigation (MDL378) which remain in the Special Reserve for Oil

Overcharge Funds to the Department of Commerce the sum of three

million seven hundred thousand dollars ($3,700,000) for the 1993-94

fiscal year and three million dollars ($3,000,000) for the 1994-95

fiscal year to be allocated as follows:

(1) $3,200,000 for the 1993-94 fiscal year and $3,000,000 for

the 1994-95 fiscal year for the Low Income Weatherization

Program; and

(2) $500,000 for the 1993-94 fiscal year for the Transportation

Information Management System (TIMS) in the Department

of Public Instruction.

(c) Any funds remaining in the Special Reserve for Oil

Overcharge Funds after the allocations made pursuant to subsections

(a) and (b) of this section may be expended only as authorized by the

General Assembly. All interest or income accruing from all deposits

or investments of cash balances shall be credited to the Special

Reserve for Oil Overcharge Funds.

(d) The funds and interest thereon received from the Diamond
Shamrock Settlement which remain in a reserve in the Office of State

Budget and Management for the Division of Energy to administer the

petroleum overcharge funds pursuant to Section 112 of Chapter 830 of

the 1987 Session Laws shall continue to be available to the Division of

Energy in the Department of Commerce on an as-needed basis.

(e) The Department of Commerce shall submit comprehensive

annual reports to the Office of State Budget and Management and the

General Assembly by May 15, 1994, and January 31, 1995, which

detail the use of all petroleum overcharge funds. Any State

department or agency that has received petroleum overcharge funds

shall provide all information requested by the Department of

Commerce for the purpose of preparing these reports.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
BIOTECHNOLOGY CENTER

Sec. 303. (a) The North Carolina Biotechnology Center shall

recapture funds spent in support of successful research efforts in the

nonacademic private sector.

(b) The North Carolina Biotechnology Center shall provide

funding for biotechnology and related bioscience applications under its

Economic and Corporate Development Program.

(c) The North Carolina Biotechnology Center shall provide

quarterly reports on all of the Center's programs to the Joint

Legislative Commission on Governmental Operations. The initial

report shall include information on the activities and accomplishments
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during the past fiscal year, itemized expenditures during the past fiscal

year with sources of funding, planned activities and accomplishments
for at least the next 12 months, and itemized anticipated expenditures

with sources of funding for the next 12 months. Subsequent reports

shall include quarterly updates of the initial report.

(d) The North Carolina Biotechnology Center shall provide a

report containing detailed budget, personnel, and salary information to

the Office of State Budget and Management and to the Fiscal Research

Division in the same manner as State departments and agencies in

preparation for biennium budget requests.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
RURAL ECONOMIC DEVELOPMENT CENTER

Sec. 304. (a) Of the funds appropriated in this act to the Rural

Economic Development Center the sum of one million four hundred
seventy thousand dollars ($1,470,000) for the 1993-94 fiscal year and

the sum of one million four hundred seventy thousand dollars

($1,470,000) for the 1994-95 fiscal year shall be used for the

administrative costs of the Center and for its pilot projects and

research. No more than four hundred thousand dollars ($400,000) of

the funds appropriated for each fiscal year may be used for the

administrative costs of the Rural Economic Development Center, Inc.

(b) The Rural Economic Development Center, Inc., shall

provide quarterly reports on the Center's programs to the Joint

Legislative Commission on Governmental Operations. The initial

report shall include information on the activities and accomplishments
during the past fiscal year, itemized expenditures during the past fiscal

year with sources of funding, planned activities and accomplishments
for at least the next 12 months, and itemized anticipated expenditures

with sources of funding for the next 12 months. Subsequent reports

shall include quarterly updates of the information in the initial report.

(c) The Rural Economic Development Center, Inc., shall

provide a report containing detailed budget, personnel, and salary

information to the Office of State Budget and Management in the same
manner as State departments and agencies in preparation for biennium
budget requests.

(d) Not more than fifty percent (50%) of the interest earned on
State funds appropriated to the Rural Economic Development Center,

Inc., may be used by the Rural Economic Development Center, Inc.,

for administrative purposes, including salaries and fringe benefits.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
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HOUSING PROGRAMS TRANSFER
Sec. 305. (a) The statutory authority, powers, duties, and

functions, records, personnel, property, and unexpended balances of

appropriations, allocations, or other funds of the Housing

Coordination and Policy Council, the HOME Program, the Permanent

Housing for the Handicapped Homeless Program, and the

Comprehensive Housing Affordability Strategy, are transferred from

the Division of Community Assistance, Department of Commerce, to

the Housing Finance Agency.

(b) G.S. 122A-5 is amended by adding the following new

subdivisions to read:
" (24) To advise the Governor regarding the coordination of

public and private low- and moderate-income housing

programs;

(25) To participate in and administer federal housing

programs, including housing rehabilitation, construction

of new housing, assistance to the homeless, and home

ownership assistance; ".

(c) Part lA of Article 10 of Chapter 143B of the General

Statutes is repealed.

(d) Chapter 122A of the General Statutes is amended by adding

the following sections to read:
"
§ I22A-5.10. Housing Coordination and Policy Council; creation;

duties.

(a) There is created the Housing Coordination and Policy Council

in the Office of the Governor. The Housing Coordination and Policy

Council shall have the following functions and duties:

(1) To advise the Governor regarding the coordination of

various public and private low- and moderate-income

housing programs;

(2) To advise the Governor in the preparation of an overall,

comprehensive State housing plan with specific

recommendations to address identified areas of need, which

report shall be presented to the General Assembly;

(3) To advise the Governor with respect to the best use of

housing resources; and

(4) To advise the Governor regarding any other matter relating

to housing the Governor may refer to it.

(b) Nothing herein shall abrogate the existing statutory

responsibility of any other agency to develop housing plans and

policies relating to specific housing programs.
" § 122A-5. 11. Council nieinbership; compensation; procedures.

(a) The Housing Coordination and Policy Council shall consist of

15 representatives, as follows:
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(1) Two members of the N.C. Housing Partnership who are

experienced with housing programs for low-income
persons, as designated by the chair.

(2) Two members of the Community Development Council who
are experienced with federal, State, and local housing
programs, as designated by the chair.

(3) Two members of the N.C. Housing Finance Agency Board
of Directors who are experienced with real estate finance

and development, as designated by the chair.

(4) One member of the Weatherization Policy Advisory

Council who is experienced with community weatherization

programs, as designated by the chair.

(5) One member of the Governor's Advocacy Council for

Persons with Disabilities who is familiar with the housing

needs of the disabled.

(6) The executive director of the Commission of Indian Affairs,

or a designee familiar with Indian housing programs.

(7) The Deputy Secretary or Assistant Secretary of Community
Development and Housing, or a designee familiar with

housing programs related to community development and
housing functions.

(8) The assistant secretary of the Division of Aging, or a

designee familiar with the housing programs of the

Division.

(9) The executive director of the N.C. Housing Finance
Agency, or a designee familiar with the housing programs
of the Agency.

(10) The director of the Division of Mental Health, or a

designee familiar with housing for those with mental

disabilities.

(11) The executive director of the N.C. Human Relations

Commission, or a designee familiar with federal and State

fair housing laws.

(12) A chair designated by the Governor.

(b) All members except those serving ex officio shall be appointed

by the Governor. The Governor shall designate one member of the

Council to serve as Chair.

(c) The initial members of the Council other than those serving ex

officio shall be appointed to serve for terms of four years and until

their successors are appointed and qualified. Any appointment to fill a

vacancy created by resignation, dismissal, death, or disability of a

member shall be for the balance of the term.
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(d) Members of the Council may receive per diem and necessary

travel and subsistence expenses in accordance with the provisions of

G.S. 138-5.
^ ^

(e) A majority of the Council shall constitute a quorum for the

transaction of business.

(f) All clerical and other services required by the Council shall be

supplied by the Housing Finance Agency.
" § J22A-5. 12. Council meeims; report.

(a) The Housing Coordination and Policy Council shall meet at

least quarterly and may hold special meetings at any time and place

within the State at the call of the Chair or upon written request of a

majority of the members.

(b) The Council shall assist in the preparation and filing of an

annual written report which contains a review of work completed, a

review of ongoing activities, and housing policy recommendations.

This report shall be filed with the General Assembly and the Governor

by May 1.
"

Requested by: Senators Martin of Pitt, Cochrane, Representatives

Bowman, DeVane, H. Hunter

HOUSING PROGRAM REIMBURSEMENT
Sec. 305.1. The Housing Finance Agency shall reimburse the

Department of Commerce in the amount of General Fund monies

expended by the Department of Commerce between July 1, 1993, and

the effective date of this act to support the housing programs

transferred from the Department of Commerce to the Housing Finance

Agency pursuant to Section 305 of this act.

Requested by: Senators Martin of Pitt, Cochrane, Representatives

Bowman, DeVane, H. Hunter

WORKER TRAINING TRUST FUND
Sec. 306. (a) There is appropriated from the Worker Training

Trust Fund to the Employment Security Commission of North

Carolina the sum of five million five hundred thirty-nine thousand

nine hundred sixty-four dollars ($5,539,964) for the 1993-94 fiscal

year and the sum of five million five hundred thirty-nine thousand

nine hundred sixty-four dollars ($5,539,964) for the 1994-95 fiscal

year for the operation of local offices.

(b) Notwithstanding G.S. 96-5 (c), there is appropriated from the

Special Employment Security Administration Fund to the Employment

Security Commission of North Carolina, the sum of two million

dollars ($2,(X)0,000) for the 1993-94 fiscal year and the sum of two

million dollars ($2,000,000) for the 1994-95 fiscal year for
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administration of the Veterans Employment Program, Employment
Services Program, and Unemployment Insurance Program.

(c) Supplemental federal funds or other additional funds received

by the Employment Security Commission for similar purposes shall be

expended prior to the expenditure of funds appropriated by this

section.

(d) Notwithstanding the provisions of G.S. 96-5(0, there is

appropriated from the Worker Training Trust Fund to the following

agencies the following sums for the 1993-94 and the 1994-95 fiscal

years for the following purposes:

(1) $2,400,000 for the 1993-94 fiscal year and $2,400,000 for

the 1994-95 fiscal year to the Department of Economic and
Community Development, Division of Employment and
Training, for the Employment and Training Grant Program;

(2) $1,000,000 for the 1993-94 fiscal year and $1,000,000 for

the 1994-95 fiscal year to the North Carolina Department of

Labor for customized training of the unemployed and the

working poor for specific jobs needed by employers through

the Department's Pre-Apprenticeship Division;

(3) $2,826,658 for the 1993-94 fiscal year and $1,528,067 for

the 1994-95 fiscal year to the North Carolina Department of

Human Resources to assist welfare recipients in gaining

employment through the federally funded Job Opportunities

and Basic Skills Program in such a way as to gain the

maximum match of federal funds for the State dollars

appropriated;

(4) $1,746,000 for the 1993-94 fiscal year and $1,746,000 for

the 1994-95 fiscal year to the North Carolina Department of

Community Colleges to continue the Focused Industrial

Training Program;

(5) $225,000 for the 1993-94 fiscal year to the Employment
Security Commission for the North Carolina Occupational

Information Coordinating Committee to develop and operate

an interagency system to track former participants in State

education and training programs; and

(6) $300,000 for the 1993-94 fiscal year and $300,000 for the

1994-95 fiscal year to the Department of Community
Colleges for a training program in entrepreneurial skills to

be operated by North Carolina REAL Enterprises.

Requested by: Representatives Gottovi, Bowman, DeVane, H,
Hunter, Senators Martin of Pitt, Cochrane
TOURISM ADVERTISING PROGRAM
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Sec. 307. The Department of Commerce shall review its

tourism advertising program and shall ensure that the program
addresses the promotion of tourism in rural areas of the State.

Requested by: Senators Martin of Pitt, Cochrane, Representatives

Bowman, DeVane, H. Hunter

CENTER FOR COMMUNITY SELF-HELP FUNDS
Sec. 308. (a) Of the funds appropriated in this act to the

Department of Commerce, the sum of one million five hundred

thousand dollars ($1,500,000) for the 1993-94 fiscal year shall be

allocated to the Center for Community Self-Help to further a statewide

program of lending to small businesses and other economic
development projects in rural and other depressed or disadvantaged

communities throughout North Carolina, provided these funds are

matched on the basis of one dollar ($1,00) of funds from the Center

for Community Self-Help or its affiliates for every one dollar ($1.00)

of State funds. The appropriation shall be equally allocated among the

eastern, central, and western regions of North Carolina. Loans or

loan guarantees made under the program shall be conditioned on the

unavailability of loans for the same purposes from private lenders

upon reasonably equivalent terms and conditions. Payments of

principal shall be available for further loans.

(b) The Center for Community Self-Help shall submit, within

180 days after the close of its fiscal year, audited financial statements

to the State Auditor. All records pertaining to the use of State funds

shall be made available to the State Auditor upon request. The Center
for Community Self-Help shall make quarterly reports on the use of

State funds to the State Auditor, in form and format prescribed by the

State Auditor or his designee. The Center for Community Self-Help

shall make a written report by May 1 of each year for the next three

years to the General Assembly on the use of the funds allocated under
this section.

(c) The Center for Community Self-Help shall report to the Joint

Legislative Commission on Governmental Operations, the House
Appropriations Subcommittee on Natural and Economic Resources,

the Senate Appropriations Committee on Natural and Economic
Resources, and the Department of Commerce on a quarterly basis for

the next three years.

(d) The Office of the State Auditor may conduct an annual end-
of-year audit of the revolving fund for economic development lending

created by this appropriation for each year of the life of the revolving

fund.

(e) If the Center for Community Self-Help dissolves, the

corporation shall transfer the remaining assets of the revolving fund to
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the State and shall refrain from disposing of the revolving fund assets

without approval of the State Treasurer.

(f) The Department of Commerce shall disburse this

appropriation within 15 working days of the receipt of a request for

the funds from the Center for Community Self-Help. The request

shall include a commitment of the matching funds by the Center for

Community Self-Help or its affiliates.

Requested by: Representatives Nesbitt, Bowman, DeVane, H.
Hunter, Senators Martin of Pitt, Cochrane
WESTERN NORTH CAROLINA REGIONAL ECONOMIC
DEVELOPMENT COMMISSION

Sec. 309. (a) Chapter 158 of the General Statutes is amended
by adding a new section to read:
"
§ 158-8.1. Creation of Western North Carolina Regional Economic

Development Commission.

(a) There is created the Western North Carolina Regional

Economic Development Commission to serve Buncombe, Cherokee,

Clay, Cleveland, Graham, Haywood, Henderson, Jackson, McDowell,
Macon, Madison, Polk, Rutherford, Swain, Transylvania, and Yancey
Counties. The Commission shall be located administratively in the

Department of Commerce but shall exercise its statutory powers and
duties independently of the Department of Commerce.

(b) The Commission shall consist of 15 members appointed as

follows:

(1) Three members shall be appointed by the Governor;

(2) Two members appointed by the Lieutenant Governor;

(3) Five members shall be appointed by the General Assembly
upon the recommendation of the Speaker of the House of

Representatives in accordance with G.S. 120-121.

(4) Five members shall be appointed by the General Assembly
upon the recommendation of the President Pro Tempore of

the Senate in accordance with G.S. 120-121; and

(c) The appointing authority shall designate two of the initial

appointees pursuant to subsection (b)(1), one of the initial appointees

pursuant to subsection (b)(2), two of the initial appointees pursuant to

subsection (b)(3), and two of the initial appointees pursuant to

subsection (b)(4) to serve for terms ending June 30, 1995; the

remainder of the initial appointees shall serve for terms ending June

30, 1997. Their successors shall serve for four-year terms ending on
June 30 quadrennially thereafter.

Any appointment to fill a vacancy on the Commission shall be for

the balance of the unexpired term. Vacancies in appointments made
by the General Assembly shall be in accordance with G.S. 120-122.
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(d) Members of the Commission who are State employees shall

receive travel expenses as provided in G.S. 138-6. Other Commission

members shall receive per diem and travel expenses as provided in

G.S. 138-5.

(e) In addition to the powers and duties granted to economic

development commissions in this Article, the Western North Carolina

Regional Economic Development Commission shall:

(1) Survey Western North Carolina and determine the assets,

liabilities, and resources that the region contribute to the

economic development process.

(2) Develop and evaluate alternatives for Western North

Carolina economic development.

(3) Develop a preferred economic development plan for the

region and establish strategies for implementing the plan.

(4) Coordinate activities with and enter into contracts with any

nonprofit corporation created to assist the Commission in

carrying out its powers and duties.

(5) Report to the General Assembly by March 31 each year on

the work of the Commission. "

(b) Of the funds appropriated in this act from the General Fund
to the Department of Commerce, the sum of six hundred thousand

dollars ($600,000) for the 1993-94 fiscal year and the sum of one

million two hundred fifty thousand dollars ($1,250,000) for the 1994-

95 fiscal year shall be allocated to the Western North Carolina

Regional Economic Development Commission for the activities of the

Commission. These funds shall not revert at the end of each fiscal

year.

Requested by: Representatives H. Hunter, DeVane, Bowman,
Senators Martin of Pitt, Cochrane
NORTHEASTERN NORTH CAROLINA REGIONAL ECONOMIC
DEVELOPMENT COMMISSION

Sec. 309.1. (a) Chapter 158 of the General Statutes is

amended by adding a new section to read:
"
§ 158-8.2. Creation of Northeastern North Carolina Regional

Economic Development Commission.

(a) There is created the Northeastern North Carolina Regional

Economic Development Commission to facilitate economic
development and tourism development in Beaufort, Bertie, Camden,
Chowan, Currituck, Dare, Gates, Halifax, Hertford, Hyde, Martin,

Northampton, Pasquotank, Perquimans, Tyrrell, and Washington
Counties. The Commission shall be located administratively in the

Department of Commerce but shall exercise its statutory powers and
duties independently of the Department of Commerce.
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(b) The Commission shall consist of 17 members appointed as

follows:

(1) Five members shall be appointed by the Governor, including

one developer of northeastern North Carolina, one banker,

one county commissioner from Camden, Currituck,

Pasquotank, or Perquimans Counties, and one county

commissioner from Beaufort, Bertie, Chowan, or Martin

Counties;

(2) Five members shall be appointed by the General Assembly
upon the recommendation of the President Pro Tempore of

the Senate in accordance with G.S. 120-121, including one

developer of northeastern North Carolina, one banker, and

one county commissioner from Dare, Hyde, Tyrrell, or

Washington Counties;

(3) Five members shall be appointed by the General Assembly
upon the recommendation of the Speaker of the House of

Representatives in accordance with G.S. 120-121, including

one developer of northeastern North Carolina, one banker,

and one county commissioner from Halifax, Hertford,

Gates, or Northampton Counties;

(4) The Secretary of Commerce or a designee; and

(5) The Secretary of Environment, Health, and Natural

Resources, or a designee.

Any person appointed to the Commission in a categorical appointment

as a county commissioner may hold such office in addition to the

offices permitted by G.S 128-1.1.

(c) The appointing authority shall designate two of the initial

appointees pursuant to subsection (b)(1), one of the initial appointees

pursuant to subsection (b)(2), two of the initial appointees pursuant to

subsection (b)(3), and two of the initial appointees pursuant to

subsection (b)(4) to serve for terms ending June 30, 1995; the

remainder of the initial appointees shall serve for terms ending June

30, 1997. Their successors shall serve for four-year terms ending on

June 30 quadrennially thereafter.

(d) Any appointment to fill a vacancy on the Commission shall be

for the balance of the unexpired term. Vacancies in appointments

made by the General Assembly shall be in accordance with G.S. 120-

122.

(e) The Commission shall appoint an economic development

advisory board made up of no more than seven members to advise and

assist the Commission in adopting and implementing an economic

development program. The Commission shall also appoint a tourism

advisory board made up of no more than seven members to advise and

assist the Commission in adopting and implementing a tourism
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development program. Members of the Commission may serve on

these advisory boards.

(f) In addition to the powers and duties granted to economic

development commissions in this Article, the Northeastern North

Carolina Regional Economic Development Commission shall:

(1) Adopt and implement an economic development program,

with the assistance of the economic development advisory

board, as follows:

a. Survey northeastern North Carolina and determine the

assets, liabilities, and resources that the region

contribute to the economic development process;

b^ Enhance economic development activities that use the

area's natural resources;

c. Develop and evaluate alternatives for northeastern North

Carolina economic development;

d^ Develop a preferred economic development plan for the

region and establish strategies for implementing the plan;

e^ Conduct feasibility studies to determine the nature and

placement of economic developments for maximum
economic impact;

f. Identify potential sites for economic development; and

^ Carry out other activities to develop and promote

economic development;

(2) Adopt and implement a tourism development program, with

the advice and assistance of the tourism advisory board, as

follows:

a^ Adopt, implement, and update a water-based tourism

development strategy;

lb. Provide assistance to developers with requirements for

tourism development, as deemed necessary by the

Commission;

c. Conduct feasibility studies to determine the nature and

placement of tourism developments for maximum
economic impact;

d. Identify sites for tourism development; and

e^ Carry out other activities to develop and promote water-

based tourism;

(3) Coordinate activities with and enter into contracts with any

nonprofit corporation created to assist the Commission in

carrying out its powers and duties; and

(4) Report to the General Assembly by March 31 each year on

the work of the Commission.

(g) The Governor shall appoint and set the salary of a Director of

Economic Development who shall coordinate the Commission's
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activities with regard to the economic development program. The
Governor shall appoint and set the salary of a Director of Tourism
who shall coordinate the Commission's activities with regard to the

tourism program.

Within the limits of funds available, the Commission may hire and
fix the compensation of any other personnel necessary to its

operations, contract with consultants for any services as it may
require, and contract with the State of North Carolina or the federal

government, or any agency or department thereof, for any services as

may be provided by those agencies. The Commission may carry out

the provisions of any contracts as it may enter.

Within the limits of funds available, the Commission may lease,

rent, or purchase, or otherwise obtain suitable quarters and office

space for its staff, and may lease, rent, or purchase necessary

furniture, fixtures, and other equipment.

(h) Members of the Commission who are State employees shall

receive travel expenses as provided in G.S. 138-6. Other Commission
members shall receive per diem and travel expenses as provided in

G.S. 138-5. Members of the advisory boards who are State

employees shall receive travel expenses as provided in G.S. 138-6 for

participating in meetings and other official activities authorized by the

Commission. Other members of the advisory boards shall receive per

diem and travel expenses as provided in G.S. 138-5 for participating

in meetings and other official activities authorized by the

Commission. "

(b) G.S. 120-123 is amended by adding a new subdivision to

read:
"
(60) The Northeastern North Carolina Regional Economic

Development Commission, as established by G.S. 158-

8.2.
"

(c) Of the funds appropriated in this act from the General Fund
to the Department of Commerce, the sum of six hundred thousand

dollars ($600,000) for the 1993-94 fiscal year and the sum of one
million two hundred fifty thousand dollars ($1,250,000) for the 1994-

95 fiscal year shall be allocated to the Northeastern North Carolina

Regional Economic Development Commission for the activities of the

Commission. These funds shall not revert at the end of each fiscal

year.

Requested by: Representatives DeVane, H. Hunter, Bowman,
Senators Martin of Pitt, Cochrane
SOUTHEASTERN NORTH CAROLINA REGIONAL ECONOMIC
DEVELOPMENT COMMISSION
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Sec. 309.2. (a) Chapter 158 of the General Statutes is

amended by adding a new section to read:
"
§ 158-8.3. Crealion of Southeastern Norih Carolina Regional

Economic Development Commission.

(a) There is created the Southeastern North Carolina Regional

Economic Development Commission to serve Bladen, Brunswick,

Columbus, Cumberland, Hoke, New Hanover, Pender, Richmond,

Robeson, Sampson, and Scotland Counties. The Commission shall be

located administratively in the Department of Commerce but shall

exercise its statutory powers and duties independently of the

Department of Commerce.
(b) The Commission shall consist of 15 members appointed as

follows:

(1) Three members shall be appointed by the Governor;

(2) Two members shall be appointed by the Lieutenant

Governor;

(3) Five members shall be appointed by the General Assembly

upon the recommendation of the Speaker of the House of

Representatives in accordance with G.S. 120-121;

(4) Five members shall be appointed by the General Assembly

upon the recommendation of the President Pro Tempore of

the Senate in accordance with G.S. 120-121; and

(c) The appointing authority shall designate two of the initial

appointees pursuant to subsection (b)(1) of this section, one of the

initial appointees pursuant to subsection (b)(2) of this section, two of

the initial appointees pursuant to subsection (b)(3) of this section, and

two of the initial appointees pursuant to subsection (b)(4) of this

section to serve for terms ending June 30, 1995; the remainder of the

initial appointees shall serve for terms ending June 30, 1997. Their

successors shall serve for four-year terms ending on June 30
quadrennially thereafter.

Any appointment to fill a vacancy on the Commission shall be for

the balance of the unexpired term. Vacancies in appointments made
by the General Assembly shall be filled in accordance with G.S. 120-

122.

(d) Members of the Commission who are State employees shall

receive travel expenses as provided in G.S. 138-6. Other Commission
members shall receive per diem and travel expenses as provided in

G.S. 138-5.

(e) In addition to the powers and duties granted to economic
development commissions in this Article, the Southeastern North
Carolina Regional Economic Development Commission shall:
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(1) Survey southeastern North Carolina and determine the

assets, liabilities, and resources that the region contributes to

the economic development process;

(2) Develop and evaluate alternatives for southeastern North

Carolina economic development;

(3) Develop a preferred economic development plan for the

region and establish strategies for implementing the plan;

(4) Coordinate activities with and enter into contracts with any

nonprofit corporation created to assist the Commission in

carrying out its powers and duties; and

(5) Report to the General Assembly by March 31 each year on
the work of the Commission. "

(b) Of the funds appropriated in this act from the General Fund
to the Department of Commerce, the sum of six hundred thousand

dollars ($600,000) for the 1993-94 fiscal year and the sum of one

million two hundred fifty thousand dollars ($1,250,000) for the 1994-

95 fiscal year shall be allocated to the Southeastern North Carolina

Regional Economic Development Commission for the activities of the

Commission. These funds shall not revert at the end of each fiscal

year.

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
ECONOMIC DEVELOPMENT FUNDS

Sec. 310. (a) Of the funds appropriated in this act to the

Department of Commerce, three hundred thousand dollars ($300,000)
for the 1993-94 fiscal year shall be allocated for the Land Loss

Prevention Project, Inc., to provide free legal representation to low-

income financially distressed small farmers. The Land Loss

Prevention Project, Inc., shall not use these funds to represent

farmers who have income and assets that would make them financially

ineligible for legal services pursuant to Title 45, Part 1611 of the

Code of Federal Regulations. The Land Loss Prevention Project,

Inc., shall report quarterly to the Joint Legislative Commission on
Governmental Operations on the use of these funds.

(b) Of the funds appropriated in this act to the Department of

Commerce, two hundred fifty thousand dollars ($250,000) for the

1993-94 fiscal year shall be allocated for the North Carolina Coalition

of Farm and Rural Families, Inc., for its Small Farm Economic
Development Project. These funds shall be used to foster economic
development within the State's rural farm communities by offering

financial, marketing, and technical assistance to small and limited

resource farmers. The North Carolina Coalition of Farm and Rural
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Families, Inc., shall report quarterly to the Joint Legislative

Commission on Governmental Operations on the use of these funds.

(c) Of the funds appropriated in this act to the Department of

Commerce, two hundred thousand dollars ($200,000) for the 1993-94

fiscal year shall be allocated to the North Carolina Institute for

Minority Economic Development, Inc., to foster minority economic

development within the State through policy analysis, information and

technical assistance, and resource expansion. The North Carolina

Institute for Minority Economic Development, Inc., shall research and

identify key issues affecting the economic well-being of the State's

ethnic minority community and issue annual reports with appropriate

recommendations; provide information and technical assistance to

organizations with minority economic development-based projects in

common areas of need and interests; develop a resource bank of data

and information; facilitate training in appropriate areas of need; and

provide technical assistance to minority construction contractors. The

North Carolina Institute for Minority Economic Development, Inc.,

shall report quarterly to the Joint Legislative Commission on

Governmental Operations on the use of these funds.

Requested by: Representatives Bowman, DeVane, H. Hunter,

Senators Martin of Pitt, Cochrane

TECHNOLOGY EXTENSION PROJECT DEVELOPMENT
Sec. 311. In developing the Technology Extension Project for

which funds have been appropriated in this act to the Department of

Commerce, the Department shall seek input from and coordinate with

existing small business assistance programs. Small business

assistance programs with whom the Department shall coordinate shall

include, but not be limited to, business assistance programs in the

Department of Community Colleges and the State University System,

and business incubator programs.

Requested by: Senators Perdue, Martin of Pitt, Cochrane,

Representatives Bowman, DeVane, H, Hunter

ECONOMIC DEVELOPMENT BOARD/PLAN
Sec. 313. (a) G.S. 143B-434 reads as rewritten:

"§ I43B-434. Economic Development Board — creation, duties,

membership.

(a) Creation and Duties. — There is created within the Department

of Commerce an Economic Development Board. The Board s hall

advise the Secretary of Commerce on : The Board shall have the

following duties:

(1) To provide economic and community development planning

for the State.
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(2) To recommend economic development policy to the

Secretary of Commerce, the General Assembly, and the

Governor. The recommendations may cover the following

issues as well as any other economic development policy

issues:

; £. Use of tax abatements and other incentives to motivate

economic development.

b. Definition of which specific activities and programs

should be considered economic development activities

and programs for the purpose of receiving State

. appropriations.

c. The role of institutions of higher education in economic
development.

d^ The use of State funds to leverage private nonprofit

economic development initiatives.

£. The linkage of workforce preparedness activities and

initiatives, and economic development planning.

(3) To recommend annually to the Governor biennial and

annual appropriations for economic development programs.

(4) To develop and update annually a comprehensive strategic

economic development plan, as provided In G.S. 143B-

434.1.

(4^ The formulation of a program for the economic development

of the State of North Carolina; and

42^ The formulation of a budget and the hiring of the head of

each divi sion of the Department of Commerce concerned

with the expan sion of the travel and tourism industry.

The Secretary shall prepare the budget of the Department and shall

hire the heads of the above-mentioned divisions who shall serve at hi s

pleas ure. The Board shall meet at least quarterly at the call of its

chairman chair or the Secretary. Each quarter the Secretary shall

report to the Board on the program and progress of this State's

economic development.

(b) Membership. — The Economic Development Board shall

consist of 26 36 members. The Secretary of Commerce shall serve ex

officio as a member and as the secretary of the Economic
Development Board. Four members of the House of Representatives

appointed by the General Assembly upon the recommendation of the

Speaker of the House of Representatives, four members of the Senate

appointed by the General Assembly upon the recommendation of the

President Pro Tempore of the Senate, the President of The University

of North Carolina, or designee, the President of the North Carolina

Community College System, or designee, the Secretary of State, and

the Lieutenant Governor, shall serve as members of the Board. The
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Governor shall appoint the remaining 23 members of the Board,

provided that effective with the terms beginning July 1, 1997, one of

those appointees shall be a representative of a nonprofit organization

involved in economic development and two of those appointees shall be

county economic development representatives. The Governor shall

designate a chair and a vice-chair from among the members of the

Board. Appointments to the Board made by the Governor for terms

beginning July 1, 1997, and appointments to the Board made by the

General Assembly for terms beginning July 1, 1993, should reflect

the ethnic and gender diversity of the State as nearly as practical.

The Secretary of Commerce, the President of the Senate or his

appointee, and the Speaker of the House of Representatives or his

appointee, shall be members of the Board . The Governor shall appoint

23 members of the Board . Of his appointees, the Governor shall

appoint at least one member residing in each congres s ional district of

the State .

The initial appointments by the Governor s hall be made on or after

the date of ratification, 11 term s to expire July 1, 1979, and 11 terms

to expire on July 1, 1981. Thereafter, at the expiration of each

stipulated term of office all appointments made by the Governor shall

be for a term of four years . The initial term of the person appointed to

represent the 12th Congressional District s hall commence January 3,

1993, and expire June 30, 1995. x4ny vacancy occurring in the

membership of the Economic Development Board appointed by the

Governor shall be filled by the Governor for the unexpired term .
The

Governor shall have the authorit}^ to remorse any member of the

Economic Development Board appointed by the Governor.

The Governor shall designate from among the members of the

Economic Development Board a chairman and a vice-chairman. The

Secretary of Commerce or his designee s hall serve as Secretary of the

Economic Development Board. If a vacancy occurs in the office of the

Lieutenant Governor, the President pro tempore shall fill the vacancy .

If a vacancy occurs in the office of the Speaker of the House of

Representatives, the Speaker pro tempore shall fill the vacancy.

The initial appointments to the Board shall be for terms beginning

on the date of ratification of the Current Operations Appropriations

Act of 1993. Of the initial appointments made by the Governor, the

terms shall expire July 1, 1997. Of the initial appointments made by

the General Assembly, two terms made upon the recommendation of

the Speaker of the House of Representatives and two terms made upon

the recommendation of the President Pro Tempore of the Senate shall

be designated to expire on July 1, 1995; the remaining terms shall

expire July 1, 1997. Thereafter, all appointments shall be for a term

of four years.
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The Governor shall make a replacement appointment to serve for

the unexpired term in the case of a vacancy, provided that a vacancy
in a term appointed by the General Assembly shall be filled in

accordance with G.S. 120-122.

The members of the Economic Development Board appointed by the

Governor shall receive per diem and necessary travel and subsistence

expenses payable to members of State Boards and agencies generally

pursuant to G.S. 138-5 and 138-6, as the case may be; provided,

however, that the chairman of the Economic Development Board and
the Lieutenant Governor shall not be entitled to receive per diem in

addition to salary, be. The members of the Economic Development
Board who are members of the General Assembly shall not receive

per diem but shall receive necessary travel and subsistence expenses at

rates prescribed by G.S. 120-3.1.

(c) Advice and Staff. - The Secretaries of Administration, State,

and Transportation, the Commissioners of Agriculture and Labor, and
the State Treasurer, or their designees, shall advise the Board on
economic development activities within the responsibility of their

respective departments. Clerical and professional staff support to the

Economic Development Board shall be provided by an Interagency

Economic Development Group composed of representatives of the

following State agencies:

(1) The Department of Administration.

(2) The Department of Agriculture.

(3) The Employment Security Commission. >

(4) The Department of Labor.

(5) The Department of Transportation.

The Department of Commerce shall have the responsibility for

coordinating the activities and efforts of the Interagency Economic
Development Group.

-(b)

—

All clerical and other services required by the Economic
Development Board shall be supplied by the Secretary of Commerce.

(g) It shall be the duty of the chairman of the Economic
Development Board :

-(4) To organize the work of the Economic Development Board
iote

—

committees—with

—

respect—to—the

—

divi sions—©f—the

Department of Commerce concerned with the expan s ion of

exi sting industry, the recruitment of new indu stry and the

expansion of the travel and tourism indu stries and

4^ To assign responsibilities to each committee. "

(b) G.S. 143B-433(a) reads as rewritten:

"(a) (1) The North Carolina Alcoholic Beverage Control

Commission,

(2) The North Carolina Utilities Commission, *
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(3) The Employment Security Commission,

(4) The North Carolina Industrial Commission,

(5) State Banking Commission,

(6) Savings and Loan Association Division,

(7) The State Savings Institutions Commission,

(8) Credit Union Commission,

(9) The North Carolina Milk Commission,

(10) The North Carolina Mutual Burial Association

Commission,

(11) North Carolina Cemetery Commission,

(12) The North Carolina Rural Electrification Authority,

(13) Repealed by Session Laws 1985, c. 757, s. 179(d),

(14) North Carolina Science and Technology Research

Center,

(15) The North Carolina State Ports Authority,

(16) North Carolina National Park, Parkway and Forests

Development Board,

(17) Economic Development Board,

(18) Labor Force Development Board,

(19) Energy Policy Board,

(20) Energy Division,

(21) Navigation and Pilotage Commissions established by

Chapter 76 of the General Statutes , Statutes.

.(22) T^be North—Carolina

—

Technological—Development

Authorit>r.
"

(c) Part 2 of Article 10 of Chapter 143B of the General

Statutes is amended by adding a new section to read:

"
§ I43B-434.J. Comprehensive Strategic Economic Development Plan.

(a) Definitions. -- The following definitions apply in this section:

(1) Board. -- The Economic Development Board.

(2) Department. -- The Department of Commerce.

(3) Economic distress. -- The presence of at least one trend

indicator or at least one status indicator:

a^ Trend indicators:

1. Weighted average age of industrial plants exceeding

. . statewide average age.

2. Loss of population over the most recent three- to~
five-year period.

3. Below average Job growth over the most recent
~~

three- to five-year period.

4. Outmigration over the most recent three- to five-

year period.

5. Decline in real wages over the most recent three- to

five-year period.
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6^ Above average rate of business failures over the

most recent three- to five-year period.

b^ Status indicators: i

JL. Per capita income below the State average.

2. Earnings or wages per job below the State average.

2: Unemployment above the State average.

4. Poverty rate above the State average.

5. Below average fiscal capacity.

(4) Plan. — The Comprehensive Strategic Economic
Development Plan.

(5) Region. — One of the major geographic regions of the State

defined in the Plan as an economic region based on

compatible economic development factors.

(b) Board to Prepare Plan. — The Board shall prepare the Plan by

April 1, 1994. The Board shall review and update this Plan by April

1 of each year. The original Plan shall cover a period of four years

and each annual update shall extend the time frame by one year so

that a four-year plan is always in effect. The Board shall provide

copies of the Plan and each annual update to the Governor and the

Joint Legislative Commission on Governmental Operations. The Plan

shall encompass all of the components set out in this section.

(c) Purpose. — The purpose of this section is to require the Board
to apply strategic planning principles to its economic development

efforts. This requirement is expected to result in:

(1) The selection of a set of priority development objectives that

recognizes the increasingly competitive economic
environment and addresses the changing needs of the State

in a more comprehensive manner.

(2) The effective utilization of available and limited resources.

(3) A commitment to achieve priority objectives and to sustain

the process-

ed) Public and Private Input. — At each stage as it develops and

updates the Plan, the Board shall solicit input from all parties involved

in economic development in North Carolina, including:

(1) Each of the programs and organizations that, for State

budget purposes, identifies economic development as one of

its global goals.

(2) Local economic development departments and regional

economic development organizations.

(3) The Board of Governors of The University of North

Carolina.

The Board shall also hold hearings in each of the Regions to solicit

public input on economic development before the initial Plan is

completed. The purposes of the public hearings are to:
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(1) Assess the strengths and weaknesses of recent regional

economic performance.

(2) Examine the status and competitive position of the regional

resource base.

(3) Identify and seek input on issues that are key to improving

the economic well-being of the Region.

The Board shall hold additional hearings from time to time to solicit

public input regarding economic development activities.

Each component of the Plan shall be based on this broad input and,

to the extent possible, upon a consensus among all affected parties.

The Board shall coordinate its planning process with any State capital

development planning efforts affecting State infrastructure such as

roads and water and sewer facilities.

(e) Environmental Scan. — The first step in developing the Plan

shall be to develop an environmental scan based on the input from
economic development parties and the public and on information about

the economic environment in North Carolina. To prepare the scan,

the Board shall gather the following information. Thereafter, the

information shall be updated periodically.

(1) Compilation of the latest economic and demographic data

on North Carolina by State, Region, and county including

population, population projections, employment, and

employment projections, income and earnings status and

outlook, migration and commuting patterns,

unemployment, poverty, and other similar data.

(2) Compilation of the latest data on the strength of the

business environment by State, Region, and county with

emphasis on the dynamics of Job creation: start-ups,

expansions, locations, contractions, and failures. Special

assessments are to be made of rural, small, and minority

business components of overall activity.

(3) Compilation of the latest data on labor compensation,

construction costs, utility rates, payroll costs, taxes, and
other cost data normally considered by manufacturing firms

and new businesses and shall be tabulated by State, Region,

and county.

(4) Compilation of data on assets within the State and by
Region and county to include the following:

a^ Available buildings, bona fide industrial parks, and
sites.

b^ Characteristics of the available labor force (number,
demographic attributes, skill levels, etc.).

£. Special labor situations, such as military base

discharges and large plant closings.
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d. Available infrastructure capacities by county and Region
including water, sewer, electrical, natural gas,

: -1 .
' telecommunication, highway access, and other pertinent

services.

. : 'i *. e. The fiscal capacity of counties and localities within

counties to support the infrastructure development
- ; necessary to participate in the development process.

f. Analyses of assimilative capacity of riverine, estuarine,

or ocean outfalls, or other environmental cost

:';':• considerations.

• -;: : ^ Proximity analyses of counties in close alignment with

major urban areas in bordering states.

h^ Special educational and research capabilities.

u Special transportation situations such as major airports,

ports, and railyards.

.':./• _[. Available data on the performance, contribution, and
impact each economic sector (including, but not limited

to, agriculture, finance, manufacturing, public utilities,

trade, services, tourism, and government) is having on
individual counties. Regions, and the State.

k^ Available tourist and service assets.

L Analyses of seasonal population and absentee ownership

in resort and tourism areas and their impact on the

delivery of public services,

m. Cost and availability of natural gas and electricity.

(5) Compilation and analyses of data on economic and

industrial changes in competitor states by Region, as

applicable. This data shall be entered into a database and

kept current. It shall include, specifically, all new plant

location information such as origin of the plant. Standard

Industrial Classification Code, employment, and

investment.

(6) Compilation of cost data, policies, and strategies in

competitive Southeastern states as well as other United

States regions and foreign countries.

(7) Compilation of incentives and special programs being

offered by other states.

(8) Compilation and analyses of other data relating to economic
development such as regulatory or legal matters, structural

problems, and social considerations, e.g. unemployment,
underemployment, poverty, support services, equity

concerns, etc.
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(9) The cost of doing business in North Carolina and other

competing states, as it may affect decisions by firms to

locate in this State.

(10) Competitive assets within the State and by Region and

county, including infrastructure, tourist assets, natural

^ resources, labor, educational and research resources, and

transportation.

(11) Other information relating to economic development such

as regulatory or legal matters and social considerations.

(f) Needs Assessment. — The Board, using data from the public

input sessions and the environmental scan, shall prepare an

assessment of economic development strengths, weaknesses, threats,

and opportunities within the State by Region and by county. An
assessment shall also be conducted of each county to determine

distressed areas existing within the county. The assessment will

include the identification of key development issues within each

geographic area and options available to address each issue.

(g) Vision and Mission Statements. -- The Board shall develop a

vision statement for economic development that would describe the

preferred future for North Carolina and what North Carolina would be

like if all economic development efforts were successful. The Board
shall then develop a mission statement that outlines the basic purpose

of each of North Carolina's economic development programs.

Because special purpose nonprofit organizations are uniquely situated

to conduct the entrepreneurial and high-risk activity of investing in

and supporting new business creation in the State, they should be

assigned a dominant role in this key component of economic
development activity.

(h) Goals and Objectives. -- The Board using data from the public

input and the environmental scan, shall formulate a list of goals and

objectives. Goals shall be long-range, four years or more, and shall

address both needs of economically distressed Regions and counties as

well as opportunities for Regions and counties not distressed. The
goals shall be developed with realism but should also be selected so as

to encourage every Region and county within the State to develop to its

maximum potential. Objectives shall be one year or less in scope and
shall, if achieved, lead to the realization of the goals formulated by the

Board as provided in this section.

Both goals and objectives should be stated largely in economic
terms, that is, they should be related to specific population,

employment, demographic targets, or economic sector targets. Both

efficiency and equity considerations are to be addressed and balanced

with special emphasis placed on the needs of disadvantaged or

economically distressed populations and communities. The goals and
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objectives should not state how the economic targets are to be reached,

but rather what the economic conditions will be if they are obtained.

So that the progress of North Carolina's economic development efforts

can be monitored, the Board shall set objectives for each goal that

allow measurement of progress toward the goal. Objectives should be
quantifiable and time-specific in order to serve as performance
indicators.

(i) Formulation of Economic Development Strategy. — The Plan

shall have as its action component a strategy set forth in a blueprint

for directing resources of time and dollars toward the satisfaction of

the goals and objectives stated in subsection (h) of this section. As a

practical consequence of the economic environment, a focus on the

competitiveness of indigenous industries and entrepreneurial

development is required. The Plan shall include a strategy for the

coordination of initiatives and activities for workforce preparedness,

funded by federal or State sources, including, but not limited to,

vocational education, applied technology education, remedial

education, and job training, and the achievement of the economic
development goals of the Plan. A balance of opportunity between
rural and urban regions and between majority and minority

populations should be an overriding consideration. Equity of

opportunity for counties and communities across the State will involve

the explicit consideration of local fiscal capacity and the fiscal ability to

support development activities.

The concept of differentiation should be employed. The Plan

should recognize the various strengths and weaknesses of the State and
its component regions, subregions, and, in some cases, individual

counties. The concept of market segmentation should be employed.

Different Regions and subregions of the State should be promoted to

different markets.

(i) Implementation Plan. — Based upon all of the foregoing steps,

the Board shall establish an implementation plan assigning to the

appropriate parties specific responsibilities for meeting measurable

objectives. The implementation plan shall contain all necessary

elements so that it may be used as a means to monitor performance,

guide appropriations, and evaluate the outcomes of the parties involved

in economic development in the State.

(k) Annual Report. — The Plan shall contain a section devoted to

measuring results, to be called 'An Annual Report on Economic
Development for the State of North Carolina'. The Annual Report

shall contain a comparison of actual results with stated goals and
objectives and significant and meaningful statistics to allow

policymakers to adjust strategy and tactics as necessary to achieve the

formulated goals.
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The Annual Report shall break down data by Regions and counties

including:

(1) The net Job change (expansions minus contractions) by the

various economic sectors of the county, Region, and State.

(2) Realized capital investment in plants and equipment by new

and expanding industry in each county, Region, and State.

(3) Manufacturing changes by county. Region, and State that

affect the value of firms, total payrolls, average wages,

value of shipments, contributions to gross State product,

and value added.

(4) The net change in the number of firms by county. Region,

and State with statistics on the dynamics of change:

relocations in versus relocations out; births versus deaths;

and expansions versus contractions.

(5) A measure of the status and performance of all sectors of

the county. Region, and State economy including, but not

limited to, manufacturing, agriculture, trade, finance,

communications, transportation, utilities, services, and

travel and tourism.

(6) An assessment of the relative status and performance of

rural business development as opposed to that in urban

areas.

(7) An analysis of the status of minority-owned businesses

throughout the State.

(8) An assessment of the development capability of the various

Regions of the State in terms of their environmental, fiscal,

and administrative capacity. Those areas that are

handicapped by barriers to development should be

highlighted.

(9) An evaluation of the State's economic performance as

indicated by the above statistics with the goals and

objectives outlined in the Plan.

(1) Accountability. -- The Board shall make all data, plans, and

reports available to the General Assembly and the Joint Legislative

Commission on Governmental Operations at appropriate times and

upon request. The Board shall prepare and make available on an

annual basis public reports on each of the major sections of the Plan

and the Annual Report indicating the degree of success in attaining

each development objective.
"

(d) The Department of Commerce shall establish a planning unit

within its executive offices to support the Economic Development

Board's ongoing role in economic and community development

planning. The unit should consist of two professional staff plus

necessary support staff. The planning unit shall assist the Board in
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coordinating the planning process, monitoring and updating the plan,

and collecting and analyzing the data necessary for planning.

(e) Part 2 of Article 10 of Chapter 143B of the General Statutes

is amended by adding a new section to read:
"
§ 143B-437C. Allocation of economic development responsibilities.

The Economic Development Board created in G.S. 143B-434 shall

coordinate economic development efforts among the various agencies

and entities, including those created by executive order of the

Governor, that receive economic development appropriations and the

Board shall recommend to the Governor and to the General Assembly
the assignment of key responsibilities for different aspects of economic
development. The Board shall recommend to the Governor and to the

General Assembly resource allocation and planning designed to

encourage each agency to focus on its area of primary responsibility

and not diffuse its resources by conducting activities assigned to other

agencies.
"

(f) The terms of all current members of the Economic
Development Board shall expire on the date of ratification of this act.

Requested by: Representatives Nesbitt, Bowman, DeVane, H.
Hunter, Senators Martin of Pitt, Cochrane
FIVE-YEAR ECONOMIC DEVELOPMENT PLANS

Sec. 314. The Department of Commerce shall develop five-year

plans for the economic development of the far-western, northwestern,

northeastern, and southeastern regions of the State and a five-year

plan for the economic development of the various minority

communities across the State. The Department shall also develop
plans for each of these four regions of the State and a plan for the

various minority communities that assumes that twenty-five million

dollars ($25,000,000) is available for expenditure over a five-year

period for each of the four regions and for the various minority
communities.

The Department shall report to the Joint Legislative Commission
on Governmental Operations and the Fiscal Research Division prior to

March 1, 1994, on the plan it develops.

Requested by: Senators Perdue, Martin of Pitt, Cochrane,
Representatives Bowman, DeVane, H. Hunter
STUDY STATE PORTS STATUS AS SEPARATE AGENCY

Sec. 314.1. The Economic Development Board of the

Department of Commerce shall study the North Carolina State Ports

Authority's status as a State agency. The study shall include the

appropriateness of the Authority's current status and recommendations
on the future status of the Authority. The Board shall report the
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results of its study to the Joint Legislative Commission on

Governmental Operations not later than April 1, 1994.

Requested by: Senators Perdue, Martin of Pitt, Cochrane,

Representatives Bowman, DeVane, H. Hunter

STUDY CONTINUED NECESSITY FOR PORTS RAILWAY
COMMISSION

Sec. 314.2. The Economic Development Board of the

Department of Commerce shall study whether the North Carolina

Ports Railway Commission provides a necessary service to the State

and thus should be continued or abolished. The Board shall report

the results of its study to the Joint Legislative Commission on

Governmental Operations not later than April I, 1994.

Requested by: Representatives Bowman, DeVane, H. Hunter,

Senators Martin of Pitt, Cochrane
INDUSTRIAL RECRUITMENT COMPETITIVE FUND

Sec. 314.3. Of the funds appropriated in this act to the

Department of Commerce, the sum of five million dollars

($5,000,000) for the 1993-94 fiscal year shall be used to establish

within the Department of Commerce the Industrial Recruitment

Competitive Fund. The purpose of the Fund is to provide financial

assistance to those businesses or industries deemed by the Governor to

be vital to a healthy and growing State economy and that are making

significant efforts to establish or expand in North Carolina. Monies
allocated from the Fund shall be used for the following purposes:

(1) Installation or purchase of equipment;

(2) Structural repairs, improvements, or renovations of existing

buildings to be used for expansion; and

(3) Construction of or improvements to new or existing water,

sewer, gas, or electric utility distribution lines or equipment

for existing buildings.

Monies may also be used for construction of or improvements to new
or existing water, sewer, gas, or electric utility distribution lines or

equipment to serve new or proposed industrial buildings used for

manufacturing and industrial operations. The Governor may adopt

guidelines and procedures for the commitment of monies from the

Fund. Beginning November 1, 1993, the Governor shall report on a

quarterly basis to the Joint Legislative Commission on Governmental

Operations and the Fiscal Research Division of the Legislative

Services Office on the commitment, allocation, and use of monies
from the Fund.
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PART 27. DEPARTMENT OF LABOR ^

Requested by: Senator Martin of Pitt, Representatives Bowman,
DeVane
OSHA POSITIONS • :i

Sec. 315. (a) The Department of Labor may use funds

appropriated to the Department of Labor for the Occupational Safety

and Health Act of North Carolina (SHANC) program to fully fund
enforcement personnel in the Compliance Bureau of the OSHANC
program, provided the Department of Labor certifies to the Office of

State Budget and Management that no federal match is available for

the 1993-94 fiscal year and for the 1994-95 fiscal year.

(b) If federal Occupational Safety and Health Administration

funds are granted to match all or part of the funds for enforcement
positions and support that are one hundred percent (100%) State-

funded, then State funds equivalent to the federal match shall revert to

the General Fund at the end of the fiscal year for which the federal

match was received.

PART 27A. EFFECTING OF ACTS CONTINGENT ON
FUNDING BY THIS ACT

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
RECOMMENDATIONS OF THE EDUCATIONAL LEADERSHIP
TASK FORCE AND THE JOINT LEGISLATIVE EDUCATION
OVERSIGHT COMMITTEE CONCERNING SCHOOL
ADMINISTRATOR PROGRAMS AT THE CONSTITUENT
UNIVERSITY OF NORTH CAROLINA INSTITUTIONS

Sec. 317. Section 8 of Chapter 199 of the 1993 Session Laws
reads as rewritten:

"Sec. 8. Sections 5 and 7 of this act shall not become effective

unles s s ufficient fund s are appropriated for this purpose. Nothing in

this act shall require the General Assembly to appropriate any funds to

implement it."

PART 28. MISCELLANEOUS PROVISIONS

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
EFFECT OF HEADINGS

Sec. 318. The headings to the Parts and sections of this act are

a convenience to the reader and are for reference only. The headings

do not expand, limit, or define the text of this act.
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Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
EXECUTIVE BUDGET ACT REFERENCE

Sec. 319. The provisions of the Executive Budget Act, Chapter

143, Article 1 of the General Statutes, are reenacted and shall remain

in full force and effect and are incorporated in this act by reference.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
COMMITTEE REPORT

Sec. 320. (a) The Senate and House Conference Report Base

Budget Reductions and Expansion Budget and the Joint Appropriations

Committee Senate/House Base and Expansion Budget Conference

Report, dated July 8, 1993, which was distributed in the House of

Representatives and in the Senate and used to explain this act, shall

indicate action by the General Assembly on this act and shall therefore

be used to construe this act, as provided in G.S. 143-15 of the

Executive Budget Act, and for these purposes shall be considered a

part of this act,

(b) The budget enacted by the General Assembly for the

maintenance of the various departments, institutions, and other

spending agencies of the State for the 1993-95 fiscal biennium is a

line item budget, in accordance with the Budget Code Structure and

the State Accounting System Uniform Chart of Accounts set out in the

Administrative Policies and Procedures Manual of the Office of the

State Controller. This budget includes the appropriations made from

all sources including the General Fund, Highway Fund, special funds,

cash balances, federal receipts, and departmental receipts.

The General Assembly amended the itemized budget requests

submitted to the General Assembly by the Director of the Budget and

the Advisory Budget Commission, in accordance with the steps that

follow and the line item detail in the budget enacted by the General

Assembly may be derived accordingly:

(1) Negative reserves set out in the submitted budget were

deleted and the totals were increased accordingly.

(2) The base budget was adjusted in accordance with the base

budget cuts and additions that were set out in the Senate and

House Conference Report Base Budget Reductions and

Expansion Budget and the Joint Appropriations Committee

Senate/House Base and Expansion Budget Conference

Report, dated July 8, 1993.

(3) The expansion budget items were added in accordance with

the Senate and House Conference Report Base Budget

Reductions and Expansion Budget and the Joint
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Appropriations Committee Senate/House Base and Expansion
Budget Conference Report, dated July 8, 1993, and the

accompanying correction sheets. Some of those expansion

,; budget items were in the budget submitted to the General
Assembly by the Director of the Budget and the Advisory
Budget Commission.

Expansion budget items that were funded from new
. : > receipts are included in the budget enacted by the General

Assembly with program-level detail.

(4) Transfers of funds supporting programs were made in

f accordance with the Senate and House Conference Report
Base Budget Reductions and Expansion Budget and the Joint

Appropriations Committee Senate/House Base and Expansion
Budget Conference Report, dated July 8, 1993, and any
accompanying correction sheets.

The budget enacted by the General Assembly shall also be
interpreted in accordance with the special provisions in this act and in

accordance with other appropriate legislation.

In the event that there is a conflict between the line item budget
certified by the Director of the Budget and the budget enacted by the

General Assembly, the budget enacted by the General Assembly shall

prevail,
, ,, ,, . ,

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
MOST TEXT APPLIES ONLY TO 1993-95 - '

Sec. 321. Except for statutory changes or other provisions that

clearly indicate an intention to have effects beyond the 1993-95

biennium, the textual provisions of this act shall apply only to funds

appropriated for and activities occurring during the 1993-95 biennium.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
SEVERABILITY CLAUSE

Sec. 322. If any section or provision of this act is declared

unconstitutional or invalid by the courts, it does not affect the validity

of the act as a whole or any part other than the part so declared to be

unconstitutional or invalid.

Requested by: Senators Daniel, Plyler, Representatives Nesbitt,

Diamont
EFFECTIVE DATE

Sec. 323. Except as otherwise provided, this act becomes
effective July 1, 1993.
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In the General Assembly read three times and ratified this the 9th

day of July, 1993.

H.B. 31 CHAPTER 322

AN ACT TO MODIFY THE ANNUAL RENTAL CHARGED FOR
WATER COLUMN LEASES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 11 3-202. 1(d) reads as rewritten:

"(d) Amendments of shellfish cultivation leases to authorize use of

the water column are issued for a period of five years or the

remainder of the term of the lease, whichever is shorter. The annual

rental for an initial water column amendments amendment is one

hundred dollars ($100.00) an acre for each of the first four years for

which the amendment is issued and five hundred dollars ($500.00) -pef

acre, prorated, an acre for the fifth year for which the amendment is

issued. The annual rental for a renewed water column amendment is

five hundred dollars ($500.00) an acre. If a year for which a water

column amendment is issued is less than a 12-month period, the

rental for that year shall be prorated based on the number of months

in the year. The annual rental for an amendment is payable at the

beginning of the year. The rental is in addition to that required in

G.S. 113-202."

Sec. 2. G.S. 11 3-202. 2(d) reads as rewritten:

"(d) Water column leases to perpetual franchises shall be issued

for a period of five years and may be renewed pursuant to subsection

(g) of this section. The annual rental for an initial water column

leases shall be five hundred dollars ($500.00) per acre, prorated, or

the then current renewal rate, whichever is greater, lease issued under

this section is the same as the rental set in G.S. 113-202.1 for an

initial water column amendment issued under that section, and the

rental for a renewed water column lease issued under this section is

the same as the rental set in G.S. 113-202.1 for a renewed water

column amendment issued under that section.
"

Sec. 3. This act is effective upon ratification and applies to

leases that are in effect on that date or are entered into on or after that

date.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.
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H.B. 547 CHAPTER 323

AN ACT TO CLARIFY THAT THE NORTH CAROLINA
SEAFOOD INDUSTRIAL PARK AUTHORITY MAY CHARGE
FEES FOR ITS SERVICES OR FOR THE USE OF ITS
FACILITIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 113-315.29 reads as rewritten:

"§ 113-315.29. Powers of Authority.

In order to enable it to carry out the purposes of this Article, the

«aid Authority shall:

(1) Have the powers of a body corporate, including the power
to sue and be sued, to make contracts, and to adopt and use
a common seal and to alter the same as may be deemed
expedient;

(2) Have the authority to make all necessary contracts and
arrangements with other seafood industrial park or port

authorities of this and other states for the interchange of

business, and for such other purposes as will facilitate and
increase the seafood industries;

(3) Be authorized and empowered to rent, lease, buy, own,
acquire, mortgage, otherwise encumber, and dispose of
such property, real or personal, as said Authority may
deem proper to carry out the purposes and provisions of

this Article, all or any of them;

(4) Be authorized and empowered to acquire, construct,

maintain, equip and operate any wharves, docks, piers,

quays, elevators, compresses, refrigeration storage plants,

,
warehouses and other structures, and any and all facilities

needful for the convenient use of the same in the aid of

commerce, including the dredging of approaches thereto;

(5) Be authorized and empowered to pay all necessary costs

and expenses involved and incident to the formation and
organization of said Authority, and incident to the

administration and operation thereof, and to pay all other

costs and expenses reasonably necessary or expedient in

carrying out and accomplishing the purposes of this

Article;

(6) Be authorized and empowered to apply for and accept loans

and grants of money from any federal agency or the State

of North Carolina or any political subdivision thereof or

from any public or private sources available for any and all

of the purposes authorized in this Article, and to expend
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the same in accordance with the directions and

requirements attached thereto, or imposed thereon by any

such federal agency, the State of North Carolina, or any

political subdivision thereof, or any public or private lender

or donor, and to give such evidences of indebtedness as

shall be required, provided, however, that no indebtedness

of any kind incurred or created by the Authority shall

constitute an indebtedness of the State of North Carolina,

or any political subdivisions thereof, and no such

indebtedness shall involve or be secured by the faith, credit

or taxing power of the State of North Carolina, or any

political subdivision thereof;

(7) Be authorized and empowered to act as agent for the United

States of America, or any agency, department, corporation,

or instrumentality thereof, in any matter coming within the

purposes or powers of the Authority;

(8) Have power to adopt, alter or repeal bylaws and rules

governing the manner in which its business may be

transacted and in which the power granted to it may be

enjoyed, and may provide for the appointment of such

committees, and the functions thereof, as the Authority may

deem necessary or expedient in facilitating its business;

(8a) Have the authority to assess and collect fees for its services

or for the use of its facilities;

(9) Be authorized and empowered to do any and all other acts

and things in this Article authorized or required to be

done, whether or not included in the general powers in this

section mentioned; and

(10) Be authorized and empowered to do any and all things

necessary to accomplish the purposes of this Article."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

H.B. 625 CHAPTER 324

AN ACT TO AMEND THE LAW REGARDING THE DEFINITION

OF NEGLECTED JUVENILE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 7A-5 17(21) reads as rewritten:

"(21) Neglected Juvenile. - A juvenile who does not receive

proper care, supervision, or discipline from 4ws the

Juvenile's parent, guardian, custodian, or caretaker; or
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who has been abandoned; or who is not provided

necessary medical care or other care; or who is not

provided necessary remedial eajpe care; recognized under

State law, or who lives in an environment injurious to -hi*

welfare, the juvenile's welfare; or who has been placed

for care or adoption in violation of law. In determining

;"; whether a juvenile is a neglected juvenile, it is relevant

whether that juvenile lives in a home where another

juvenile has died as a resuU of abuse or neglect or lives in

a home where another juvenile has been subjected to

sexual abuse or severe physical abuse by an adult who
regularly lives in the home."

Sec. 2. This act becomes effective December 1, 1993, and

applies to adjudications for acts or omissions on or after that date.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

H.B. 898 CHAPTER 325

AN ACT TO ALLOW THE TOWN OF GARY TO LEVY A
MOTOR VEHICLE TAX OF UP TO TEN DOLLARS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 20-97 (a) reads as rewritten:

"(a) All taxes levied under the provisions of this Article are

intended as compensatory taxes for the use and privileges of the public

highways of this State, and shall be paid by the Commissioner to the

State Treasurer, to be credited by him to the State Highway Fund; and

no county or municipality shall levy any license or privilege tax upon

any motor vehicle licensed by the State of North Carolina, except that

cities and towns other than the City of Durham may levy not more

than five dollars ($5.00) ten dollars ($10.00) per year upon any

vehicle resident therein, and except that the City of Durham may levy

not more than one dollar ($1.00) per year upon any vehicle resident

therein. Provided, further, that cities and towns may levy, in addition

to the amounts hereinabove provided for, a sum not to exceed fifteen

dollars ($15.00) per year upon each vehicle operated in such city or

town as a taxicab."

Sec. 2. This act applies to the Town of Cary only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.
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H.B. 924 V CHAPTER 326

AN ACT TO PROVIDE FOR THE CERTIFICATION OF LOCAL
GOVERNMENT PROPERTY MAPPERS.

The General Assembly of North Carolina enacts:

Section 1. Article 4 of Chapter 147 of the General Statutes is

amended by adding the following new section to read:

"
§ 147-54.4. Certification of local government property mappers.

(a) Definitions. -- The following definitions apply in this section:

(1) Department. -- The Department of the Secretary of State.

(2) Large-scale. -- A scale that uses an inch to represent no

more than 400 feet.

(3) Local government. -- A county as defined in G.S. 153A- 10

and a city as defined in G.S. 160A-1.

(4) Property mapper. -- A person who is employed by a local

government and is responsible for creating and maintaining

large-scale cadastral maps.

(b) Certification. -- The Department shall establish a certification

program for property mappers. The purpose of the program is to

protect and enhance the State's investment in local government large-

scale cadastral maps. To be certified as a property mapper, an

applicant must meet the following minimum requirements and the

additional requirements set by the Department:

(1) Be at least 18 years old.

(2) Hold a high school diploma or certificate of equivalency.

(3) Achieve a passing score in courses of instruction approved

by the Department covering the following topics:

a. The principles and techniques of property mapping.

b^ The laws of North Carolina governing the listing,

appraisal, and assessment of real property for taxation.

The Department shall establish requirements for certification as a

property mapper that are in addition to these minimum requirements.

The additional requirements shall ensure that an applicant who is

certified as a property mapper has the minimum skills necessary to

create and maintain large-scale cadastral maps. In establishing these

additional requirements, the Department may consult with the advisory

committee on land records created by G.S. 147-54.3(0, the North

Carolina Property Mappers' Association, and other relevant

professional groups. The additional requirements may include

mapping experience and a passing score on an examination

administered by the Department.

(c) Renewal. - A certification as a property mapper must be

renewed every two years. Attendance of 24 hours of continuing
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education approved by the Department is a condition of renewal of a

certification. The Department shall publish a list of courses
acceptable for meeting this continuing education requirement.

(d) Application and Fees. -- An applicant for certification as a
property mapper or renewal of certification as a property mapper must
file an application with the Department. The applicant must submit a
fee of twenty dollars ($20.00) with the application. Fees collected

under this section shall be credited to the General Fund.
(e) Rules. -- The Department may adopt rules to implement this

section. Chapter 150B of the General Statutes governs the adoption of

rules by the Department. "

Sec. 2. A person who has attained certification as a property

mapper through the North Carolina Property Mappers' Association as

of January 1, 1994, may apply to the Department of the Secretary of

State at any time before July 1, 1994, for certification as a property

mapper without meeting the requirements of G.S. 147-54.4, as

enacted by this act. Upon application and payment of the fee required

by G.S. 147-54.4, as enacted by this act, the person shall be certified

by the Department as a property mapper.

Sec. 3. This act becomes effective January 1, 1994.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

H.B. 1009 CHAPTER 327 o -

AN ACT TO REQUIRE SCHOOL PRINCIPALS TO REPORT
CERTAIN ACTS OCCURRING ON SCHOOL PROPERTY TO
LAW ENFORCEMENT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-288 is amended by adding a new
subsection to read:

"
(g) To Report Certain Acts to Law Enforcement. - When the

principal has a reasonable belief that an act has occurred on school

property involving assault resulting in serious personal injury, sexual

assault, sexual offense, rape, kidnapping, indecent liberties with a

minor, assault involving the use of a weapon, possession of a firearm
in violation of the law, possession of a weapon in violation of the law,

or possession of a controlled substance in violation of the law, the

principal shall immediately report the act to the appropriate local law
enforcement agency. For purposes of this subsection, 'school

property' shall include any public school building, bus, public school

campus, grounds, recreational area, or athletic field, in the charge of

the principal.
"
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Sec. 2. This act becomes effective December 1, 1993, and

applies to acts committed on or after that date.

In the General Assembly read three times and ratified this the 9th

day of July, 1993.

H.B. 1094 CHAPTER 328

AN ACT TO CLARIFY THE LAW RELATING TO THE
CONDITIONAL DELIVERY OF MOTOR VEHICLES AND TO
PROVIDE FOR INSURANCE COVERAGE FOR VEHICLES
ADDED TO EXISTING POLICIES ON NONBUSINESS DAYS.

The General Assembly of North Carolina enacts:

Section 1. Chapter 20 of the General Statutes is amended by

adding a new section to read:

" § 20-75.1 , Conditional delivery of motor vehicles.

Notwithstanding G.S. 20-52.1, 20-72, and 20-75, nothing contained

in those sections prohibits a dealer from entering into a contract with

any purchaser for the sale of a vehicle and delivering the vehicle to

the purchaser under terms by which the dealer's obligation to execute

the manufacturer's certificate of origin or the certificate of title is

conditioned on the purchaser obtaining financing for the purchase of

the vehicle. Liability, collision, and comprehensive insurance on a

vehicle sold and delivered conditioned on the purchaser obtaining

financing for the purchaser of the vehicle shall be covered by the

dealer's insurance policy until such financing is finally approved and

execution of the manufacturer's certificate of origin or execution of the

certificate of title. Upon final approval and execution of the

manufacturer's certificate of origin or the certificate of title, and upon

the purchaser having liability insurance on another vehicle, the

delivered vehicle shall be covered by the purchaser's insurance policy

beginning at the time of final financial approval and execution of the

manufacturer's certificate of origin or the certificate of title. The

dealer shall notify the insurance agency servicing the purchaser's

insurance policy or the purchaser's insurer of the purchase on the day

of, or if the insurance agency or insurer is not open for business, on

the next business day following approval of the purchaser's financing

and execution of the manufacturer's certificate of origin or the

certificate of title. This subsection is in addition to any other

provisions of law or insurance policies and does not repeal or

supersede those provisions.
"

Sec. 2. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

12th day of July, 1993.
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SB. 164 r CHAPTER 329 .

AN ACT TO CLARIFY THAT LOCAL GOVERNMENTS HAVE
THE AUTHORITY TO IMPOSE CIVIL PENALTIES FOR
VIOLATIONS OF THE FIRE PREVENTION CODE OF THE
STATE BUILDING CODE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143-138(h) reads as rewritten:

"(h) Violations. — Any person who shall be adjudged to have

violated this Article or the North Carolina State Building Code, except

for violations of occupancy limits established by either, shall be guilty

of a misdemeanor and shall upon conviction be liable to a fine, not to

exceed fifty dollars ($50.00), for each offense. Each 30 days that

such violation continues shall constitute a separate and distinct offense.

Violation of occupancy limits established pursuant to the North
Carolina State Building Code shall be a misdemeanor subject to a one
hundred dollar ($100.00) fine for a first offense, a two hundred fifty

dollar ($250.00) fine for a second offense, and a five hundred dollar

($500.00) fine and up to 30 days imprisonment for a third and any

subsequent offenses. Any violation incurred more than one year after

another conviction for violation of the occupancy limits shall be treated

as a first offense for purposes of establishing and imposing penalties.

4fl—case—aoy
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building—©p—
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tructure—i«
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erected
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—constructed—of

reconstructed, or its purpose altered, so that it becomes in violation of

the North Carolina State Building Code or if the occupancy limits

established pursuant to the North Carolina State Building Code are

exceeded,—either—the—local

—

enforcement—officer—©p—the—State

Commissioner of Insurance or other State official with responsibility

under G.S. 143-139 may, in addition to other remedies, institute any

appropriate action or proceeding s including the civil remedies set out

in G.S. 160A. 175 and G.S. 153A- 123, (i) to prevent such unlawful

erection, construction or recon struction or alteration of purpose, or

overcrowding, (ii) to restrain, correct, or abate such violation, or (iii)

to prevent the occupancy or u se of said building, structure or land

until such violation is corrected ."

Sec. 2. G.S. 143-139 reads as rewritten:

"% 143-139. Enforcement of Building Code.

(a) Procedural Requirements. ~ Subject to the provisions set forth

herein, the Building Code Council shall adopt such procedural

requirements in the North Carolina State Building Code as shall

appear reasonably necessary for adequate enforcement of the Code
while safeguarding the rights of persons subject to the Code.
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(b) General Building Regulations. — The Insurance Commissioner

shall have general supervision, through the Division of Engineering of

the Department of Insurance, of the administration and enforcement of

all sections of the North Carolina State Building Code pertaining to

plumbing, electrical systems, general building restrictions and

regulations, heating and air conditioning, fire protection, and the

construction of buildings generally, except those sections of the Code,

the enforcement of which is specifically allocated to other agencies by

subsections (c) and (d) below. The Insurance Commissioner, by

means of the Division of Engineering, shall exercise his duties in the

enforcement of the North Carolina State Building Code (including

local building codes which have superseded the State Building Code in

a particular political subdivision pursuant to G.S. 143- 138(e)) in

cooperation with local officials and local inspectors duly appointed by

the governing body of any municipality or board of county

commissioners pursuant to Part 5 of Article 19 of Chapter 160A of the

General Statutes or Part 4 of Article 18 of Chapter 153A of the

General Statutes, or any other applicable statutory authority.

(bl) Remedies. — In case any building or structure is maintained,

erected, constructed, or reconstructed or its purpose altered, so that it

becomes in violation of this Article or of the North Carolina State

Building Code, either the local enforcement officer or the State

Commissioner of Insurance or other State official with responsibility

under this section may, in addition to other remedies, institute any

appropriate action or proceeding to: (i) prevent the unlawful

maintenance, erection, construction, or reconstruction or alteration of

purpose, or overcrowding, (ii) restrain, correct, or abate the violation,

or (iii) prevent the occupancy or use of the building, structure, or

land until the violation is corrected. In addition to the civil remedies

set out in G.S. 160A-175 and G.S. 153A-123, a county, city, or other

political subdivision authorized to enforce the North Carolina State

Building Code within its jurisdiction may, for the purposes stated in

(i) through (iii) of this subsection, levy a civil penalty for violation of

the fire prevention code of the North Carolina State Building Code,

which penalty may be recovered in a civil action in the nature of debt

if the offender does not pay the penalty within a prescribed period of

time after the offender has been cited for the violation. If the

Commissioner or other State official institutes an action or proceeding

under this section, a county, city, or other political subdivision may
not institute a civil action under this section based upon the same
violation. Appeals from the imposition of any remedy set forth herein,

including the imposition of a civil penalty by a county, city, or other

political subdivision, shall be as provided in G.S. 160A-434.
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(c) Boilers. — The Bureau of Boiler Inspection of the Department

of Labor shall have general supervision of the administration and

enforcement of those sections of the North Carolina State Building

Code which pertain to boilers of the types enumerated in Article 7 of

Chapter 95 of the General Statutes.

(d) Elevators. — The Department of Labor shall have general

supervision of the administration and enforcement of those sections of

the North Carolina State Building Code which pertain to elevators,

moving stairways, and amusement devices such as merry-go-rounds,

roller coasters, Ferris wheels, etc."

Sec. 3. G.S. 143-138(e) reads as rewritten:

"(e) Effect upon Local Codes. — The North Carolina State Building

Code shall apply throughout the State, from the time of its adoption.

However, any political subdivision of the State may adopt a building

code or building rules and regulations governing construction or a fire

prevention code within its jurisdiction. The territorial jurisdiction of

any municipality or county for this purpose, unless otherwise specified

by the General Assembly, shall be as follows: Municipal jurisdiction

shall include all areas within the corporate limits of the municipality

and extraterritorial jurisdiction areas established as provided in G.S.

160A-360 or a local act; county jurisdiction shall include all other

areas of the county. No such code or regulations, other than those

permitted by G.S. 160A-436, shall be effective until they have been

officially approved by the Building Code Council as providing adequate

minimum standards to preserve and protect health and safety, in

accordance with the provisions of subsection (c) above. While it

remains effective, such approval shall be taken as conclusive evidence

that a local code or local regulations supersede the State Building

Code in its particular political subdivision. Whenever the Building

Code Council adopts an amendment to the State Building Code, it

shall consider any previously approved local regulations dealing with

the same general matters, and it shall have authority to withdraw its

approval of any such local code or regulations unless the local

governing body makes such appropriate amendments to that local code

or regulations as it may direct. In the absence of approval by the

Building Code Council, or in the event that approval is withdrawn,

local codes and regulations shall have no force and effect. Provided

any local regulations approved by the local governing body which are

found by the Council to be more stringent than the adopted statewide

fire prevention code and which are found to regulate only activities

and conditions in buildings, structures, and premises that pose

dangers of fire, explosion or related hazards, and are not matters in

conflict with the State Building Code, shall be approved. Local

governments may enforce the fire prevention code of the State
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Building Code using civil remedies authorized under G.S. 143-139,

153A-123, and 160A-175. If the Commissioner of Insurance or other

State official with responsibility for enforcement of the Code institutes

a civil action pursuant to G.S. 143-139, a local government may not

institute a civil action under G.S. 143-139, 153A-123, or 160A-175

based upon the same violation. Appeals from the assessment or

imposition of such civil remedies shall be as provided in G.S. 160A-

434.
"

Sec. 4. G.S. 160A-175 is amended by adding the following new

subsection to read:
"
(cl) An ordinance may provide for the recovery of a civil penalty

by the city for violation of the fire prevention code of the State

Building Code as authorized under G.S. 143-139.
"

Sec. 5. G.S. 153A-123 is amended by adding the following new

subsection to read:
"
(cl) An ordinance may provide for the recovery of a civil penalty

by the county for violation of the fire prevention code of the State

Building Code as authorized under G.S. 143-139.
"

Sec. 6. This act is effective upon ratification and applies to

violations committed on or after that date.

In the General Assembly read three times and ratified this the

13th day of July, 1993.

SB. 630 CHAPTER 330

AN ACT TO PERMIT RECIPIENTS OF TEACHING FELLOWS
SCHOLARSHIP LOANS TO REPAY THEIR COMMITMENT TO
THE STATE BY TEACHING FOR THREE CONSECUTIVE
YEARS IN SCHOOL SYSTEMS IDENTIFIED AS LOW-
PERFORMING OR ON WARNING STATUS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-363.23A(e) reads as rewritten:

"(e) The Commission shall forgive the loan if, within seven years

after graduation, the recipient teaches for four years at a North

Carolina public school or at a school operated by the United States

government in North Carolina. The Commission shall also forgive

the loan if, within seven years after graduation, the recipient teaches

for three consecutive years, unless the recipient takes an approved

leave of absence, at a North Carolina public school in a local school

administrative unit that, at the time the recipient accepts employment

with the unit, is a low-performing school system identified in

accordance with Article 6A of this Chapter or is on warning status as

defined by the State Board of Education. The Commission shall also
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forgive the loan if it finds that it is impossible for the recipient to

teach for four years, within seven years after graduation, at a North

Carolina public school or at a school operated by the United States

government in North Carolina, because of the death or permanent

disability of the recipient.

"

Sec. 2. This act becomes effective August 1, 1993, and applies

to loan notes created or amended on or after that date.

In the General Assembly read three times and ratified this the

13thday of July, 1993.

S.B. 939 y CHAPTER 331

AN ACT TO CLARIFY CERTAIN PROVISIONS WITHIN
ARTICLE 12 OF CHAPTER 20 OF THE GENERAL STATUTES
OF NORTH CAROLINA RELATING TO THE RIGHT OF
MOTOR VEHICLE DEALERS TO COMBINE FRANCHISES AT
A SINGLE LOCATION AND PERSONS WHO ARRANGE
TRANSACTIONS INVOLVING THE SALE OF NEW MOTOR
VEHICLES.

The General Assembly of North Carolina enacts

:

Section 1. G.S. 20-286 reads as rewritten:

"^20-286. Definitions.

The following definitions apply in this Article:

(1), (2) Repealed by Session Laws 1973, c. 1330, s. 39.

(2a) Dealership facilities. - The real estate, buildings, fixtures

i
. and improvements devoted to the conduct of business

under a franchise.

(2b) Designated family member. — The spouse, child,

grandchild, parent, brother, or sister of a dealer, who, in

the case of a deceased dealer, is entitled to inherit the

dealer's ownership interest in the dealership under the

terms of the dealer's will; or who has otherwise been

designated in writing by a deceased dealer to succeed him

in the motor vehicle dealership; or who under the laws of

intestate succession of this State is entitled to inherit the

interest; or who, in the case of an Incapacitated dealer,

has been appointed by a court as the legal representative

of the dealer's property. The term includes the appointed

and qualified personal representative and testamentary

trustee of a deceased dealer.

(3) Distributor. ~ A person, resident or nonresident of this

State, who sells or distributes new motor vehicles to new
motor vehicle dealers in this State, maintains a distributor
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representative in this State, controls any person, resident

or nonresident, who in whole or in part offers for sale,

sells or distributes any new motor vehicle to any motor

vehicle dealer in this State.

(4) Distributor branch. -- A branch office maintained by a

distributor for the sale of new motor vehicles to new

motor vehicle dealers, or for directing or supervising the

distributor's representatives in this State.

(5) Distributor representative. -- A person employed by a

distributor or a distributor branch for the purpose of

selling or promoting the sale of new motor vehicles or

otherwise conducting the business of the distributor or

distributor branch.

(5a) Established office. -- An office that meets the following

requirements:

a. Contains at least 96 square feet of floor space in a

permanent enclosed building.

b. Is a place where the books, records, and files required

by the Division under this Article are kept.

(6) Established salesroom. -- A salesroom that meets the

following requirements:

a. Contains at least 96 square feet of floor space in a

permanent enclosed building.

b. Displays, or is located immediately adjacent to, a sign

having block letters not less than three inches in

height on contrasting background, clearly and

distinctly designating the trade name of the business.

c. Is a place at which a permanent business of bartering,

trading, and selling motor vehicles will be carried on

in good faith on an ongoing basis whereby the dealer

can be contacted by the public at reasonable times.

d. Is a place where the books, records, and files required

by the Division under this Article are kept.

The term includes the area contiguous to or located within 500 feet of

the premises on which the salesroom is located. The term does not

include a tent, a temporary stand, or other temporary quarters. The

minimum area requirement does not apply to any place of business

lawfully in existence and duly licensed on or before January 1, 1978.

(7) Factory branch. ~ A branch office, maintained for the

sale of new motor vehicles to new motor vehicle dealers,

or for directing or supervising the factory branch's

representatives in this State.

(8) Factory representative. - A person employed by a

manufacturer or a factory branch for the purpose of

1003



CHAPTER 331 Session Laws - 1993

selling or promoting the sale of the manufacturer's motor
vehicles or otherwise conducting the business of the

manufacturer or factory branch.

(8a) Franchise. — A written agreement or contract between any
new motor vehicle manufacturer, and any new motor
vehicle dealer which purports to fix the legal rights and
liabilities of the parties to such agreement or contract, and
pursuant to which the dealer purchases and resells the

franchised product or leases or rents the dealership

premises.

(8b) Franchised motor vehicle dealer. -- A dealer who holds a

currently valid franchise as defined in G.S. 20-286(8a)

with a manufacturer or distributor of new motor vehicles,

trailers, or semitrailers.

4^ (8c) Good faith. - Honest in fact and the observation of

reasonable commercial standards of fair dealing in the

trade as defined and interpreted in G.S. 25-2-103(l)(b).

(8d) Independent motor vehicle dealer. — A dealer in used

motor vehicles.

(^(8e) Manufacturer. ~ A person, resident or nonresident,

who manufactures or assembles new motor vehicles, or

who imports new motor vehicles for distribution through a

distributor, including any person who acts for and is

under the control of the manufacturer or assembler in

connection with the distribution of the motor vehicles.
• Additionally, the term 'manufacturer' shall include the

terms 'distributor' and 'factory branch.'

(9) Repealed by Session Laws 1973, c. 1330, s. 39.

(10) Motor vehicle. — Any motor propelled vehicle, trailer or

semitrailer, required to be registered under the laws of

this State.

a. 'New motor vehicle' means a motor vehicle which has

never been the subject of a sale other than between
"^ new motor vehicle dealers, or between manufacturer

and dealer of the same franchise.

b. 'Used motor vehicle' means a motor vehicle other

than described in paragraph (10)a above.

(11) Motor vehicle dealer or dealer. — A person who does any
of the following:

a. For commission, money, or other thing of value,

buys, sells, or exchanges, whether outright or on
conditional sale, bailment lease, chattel mortgage, or

otherwise, five or more motor vehicles within any 12
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consecutive months, regardless of who owns the motor

vehicles.

b. On behalf of another and for commission, money, or

other thing of value, arranges, offers, attempts to

solicit, or attempts to negotiate the sale, purchase, or

exchange of an interest in five or more motor vehicles

within any 12 consecutive months, regardless of who
owns the motor vehicles.

c. Engages, wholly or in part, in the business of selling

new motor vehicles or new or used motor vehicles, or

used motor vehicles only, whether or not the motor

vehicles are owned by that person, and sells five or

more motor vehicles within any 12 consecutive

months.

d. Offers to sell, displays, or permits the display for sale

for any form of compensation five or more motor

vehicles within any 12 consecutive months.

e. Primarily engages in the leasing or renting of motor

vehicles to others and sells or offers to sell those

vehicles at retail.

The term 'motor vehicle dealer' or 'dealer' does not

include any of the following:

a. Receivers, trustees, administrators, executors,

guardians, or other persons appointed by or acting

under the judgment or order of any court.

b. Public officers while performing their official duties.

c. Persons disposing of motor vehicles acquired for their

own use or the use of a family member, and actually

so used, when the vehicles have been acquired and

used in good faith and not for the purpose of avoiding

the provisions of this Article.

d. Persons who sell motor vehicles as an incident to their

principal business but who are not engaged primarily

in the selling of motor vehicles. This category

includes financial institutions who sell repossessed

motor vehicles and insurance companies who sell

motor vehicles to which they have taken title as an

incident of payments made under policies of

insurance, and auctioneers who sell motor vehicles for

the owners or the heirs of the owners of those vehicles

as part of an auction of other personal or real property

or for the purpose of settling an estate or closing a

business or who sell motor vehicles on behalf of a

governmental entity, and who do not maintain a used
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car lot or building with one or more employed motor

vehicle sales representatives.

e. Persons manufacturing, distributing or selling trailers

V and semitrailers weighing not more than 750 pounds

and carrying not more than a 1,500 pound load.

f. A licensed real estate broker or salesman who sells a

mobile home for the owner as an incident to the sale

of land upon which the mobile home is located.

g. An employee of an organization arranging for the

purchase or lease by the organization of vehicles for

use in the organization's business.

. h. Any publication, broadcast, or other communications

media when engaged in the business of advertising,

but not otherwise arranging for the sale of motor

vehicles owned by others.

i. Any person dealing solely in the sale or lease of

vehicles designed exclusively for off-road use.

j. Any real property owner who leases any interest in

property for use by a dealer.

k. Any person acquiring any interest in a motor vehicle

for a family member.

(12) Motor vehicle sales representative or salesman. — A
person who is employed as a sales representative by, or

has an agreement with, a motor vehicle dealer or a

wholesaler to sell or exchange motor vehicles.

(13) New motor vehicle dealer. — A motor vehicle dealer who
buys, sells or exchanges, or offers or attempts to negotiate

a sale or exchange of an interest in, or who is engaged,

wholly or in part, in the business of selling, new or new

and used motor vehicles.

(13a) Person. -- Defined in G.S. 20-4.01.

(13b) Relevant market area or trade area. - The area within a

radius of 20 miles around an existing dealer or the area of

responsibility defined in the franchise, whichever is

greater; except that, where a manufacturer is seeking to

establish an additional new motor vehicle dealer the

relevant market area shall be as follows:

a. If the population in an area within a radius of 10

miles around the proposed site is 250,000 or more,

the relevant market area shall be that area within the

10 mile radius; or

b. If the population in an area within a radius of 10

miles around the proposed site is less than 250,000,

but the population in an area within a radius of 15
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miles around the proposed site is 150,000 or more,

the relevant market area shall be that area within the

15 mile radius; or

c. Except as defined in subparts a. and b., the relevant

market area shall be the area within a radius of 20

miles around an existing dealer.

In determining population for this definition the most

recent census by the U.S. Bureau of the Census or the

most recent population update either from the National

Planning Data Corporation or other similar recognized

source shall be accumulated for all census tracts either

wholly or partially within the relevant market area.

(14) Repealed by Session Laws 1973, c. 1330, s. 39.

(15) Retail installment sale. — A sale of one or more motor

vehicles to a buyer for the buyer's use and not for resale,

in which the price thereof is payable in one or more
installments over a period of time and in which the seller

has either retained title to the goods or has taken or

retained a security interest in the goods under a form of

contract designated as a conditional sale, bailment lease,

chattel mortgage or otherwise.

(16) Used motor vehicle dealer. — A motor vehicle dealer who
buys, sells or exchanges, or offers or attempts to negotiate

a sale or exchange of an interest in, or who is engaged,

wholly or in part, in the business of selling, used motor

vehicles only.

(17) Wholesaler. — A person who sells or distributes used

motor vehicles to motor vehicle dealers in this State, has a

sales representative in this State, or controls any person

who in whole or in part offers for sale, sells, or

distributes any used motor vehicle to a motor vehicle

dealer in this State. The provisions of G.S. 20-302, 20-

305.1, and 20-305.2 that apply to distributors also apply

to wholesalers."

Sec. 2. G.S. 20-305 reads as rewritten:

" § 20-305. Coercing dealer to accept commodities not ordered;

threatening to cancel franchise; preventing transfer of ownership; granting

additional franchises; terminating franchises without good cause;

preventing family succession.

It shall be unlawful for any manufacturer, factory branch,

distributor, or distributor branch, or any field representative, officer,

agent, or any representative whatsoever of any of them:

(1) To require, coerce, or attempt to coerce any dealer to

accept delivery of any motor vehicle or vehicles, parts or
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accessories therefor, or any other commodities, which shall

not have been ordered by such dealer;

(2) To require, coerce, or attempt to coerce any dealer to enter

into any agreement with such manufacturer, factory

branch, distributor, or distributor branch, or representative

thereof, or do any other act unfair to such dealer, by

threatening to cancel any franchise existing between such

manufacturer, factory branch, distributor, distributor

branch, or representative thereof, and such dealer;

(3) {See note) Unfairly without due regard to the equities of the

dealer, and without just provocation, to cancel the franchise

of such dealer;

(4) Notwithstanding the terms of any franchise agreement, to

prevent or refuse to approve the sale or transfer of the

ownership of a dealership by the sale of the business, stock

transfer, or otherwise, or the transfer, sale or assignment

of a dealer franchise, or a change in the executive

management or principal operator of the dealership, or

relocation of the dealership to another site within the

dealership's relevant market area, if the Commissioner has

determined, if requested in writing by the dealer within 30

days after receipt of an objection to the proposed transfer,

sale, assignment, relocation, or change, and after a hearing

on the matter, that the failure to permit or honor the

transfer, sale, assignment, relocation, or change is

unreasonable under the circumstances. No franchise may
be transferred, sold, assigned, relocated, or the executive

management or principal operators changed, unless the

franchisor has been given at least 30 days' prior written

notice as to the identity, financial ability, and qualifications

of the proposed transferee, the identity and qualifications of

the persons proposed to be involved in executive

management or as principal operators, and the location and

site plans of any proposed relocation. The franchisor shall

send the dealership notice of objection, by registered or

certified mail, return receipt requested, to the proposed

transfer, sale, assignment, relocation, or change within 30

days after receipt of notice from the dealer, as provided in

this section. Failure by the franchisor to send notice of

objection within 30 days shall constitute waiver by the

franchisor of any right to object to the proposed transfer,

sale, assignment, relocation, or change. The manufacturer

or distributor has the burden of proving that the proposed
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transfer, sale, assignment, relocation, or change is

unreasonable under the circumstances.

(5) To enter into a franchise establishing an additional new
motor vehicle dealer or relocating an existing new motor

vehicle dealer into a relevant market area where the same
line make is then represented without first notifying in

writing the Commissioner and each new motor vehicle

dealer in that line make in the relevant market area of the

intention to establish an additional dealer or to relocate an

existing dealer within or into that market area. Within 30

days of receiving such notice or within 30 days after the

end of any appeal procedure provided by the manufacturer,

any new motor vehicle dealer may file with the

Commissioner a protest to the establishing or relocating of

the new motor vehicle dealer. When a protest is filed, the

Commissioner shall promptly inform the manufacturer that

a timely protest has been filed, and that the manufacturer

shall not establish or relocate the proposed new motor

vehicle dealer until the Commissioner has held a hearing,

nor thereafter, if the Commissioner has determined that

there is good cause for not permitting the addition or

relocation of such new motor vehicle dealer.

a. This section does not apply:

1. To the relocation of an existing new motor vehicle

dealer within that dealer's relevant market area,

provided that the relocation not be at a site within

10 miles of a licensed new motor vehicle dealer for

the same line make of motor vehicle; or

2. If the proposed additional new motor vehicle dealer

is to be established at or within two miles of a

location at which a former licensed new motor

vehicle dealer for the same line make of new motor

vehicle had ceased operating within the previous two

years;

3. To the relocation of an existing new motor vehicle

dealer within two miles of the existing site of the

new motor vehicle dealership;

4. To the relocation of an existing new motor vehicle

dealer if the proposed site of the relocated new
motor vehicle dealership is further away from all

other new motor vehicle dealers of the same line

make in that relevant market area.

b. In determining whether good cause has been established

for not entering into or relocating an additional new
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motor vehicle dealer for the same line make, the

Commissioner shall take into consideration the existing

circumstances, including, but not limited to:

1. The permanency of the investment of both the

existing and proposed additional new motor vehicle

; . dealers;

- 2. Growth or decline in population, density of

population, and new car registrations in the relevant

;ii market area;

3. Effect on the consuming public in the relevant

market area;

: > 4. Whether it is injurious or beneficial to the public

welfare for an additional new motor vehicle dealer

to be established;

5. Whether the new motor vehicle dealers of the same
line make in that relevant market area are providing

adequate competition and convenient customer care

for the motor vehicles of the same line make in the

market area which shall include the adequacy of

motor vehicle sales and service facilities, equipment,

supply of motor vehicle parts, and qualified service

personnel;

6. Whether the establishment of an additional new
motor vehicle dealer or relocation of an existing

new motor vehicle in the relevant market area would

increase competition in a manner such as to be in

the long-term public interest; and

7. The effect on the relocating dealer of a denial of its

relocation into the relevant market area.

,
c. The Commissioner must conduct the hearing and

render his final determination as expeditiously as

possible, but in any event no later than 1 80 days after a

protest is filed. Unless waived by the parties, failure to

do so shall be deemed the equivalent of a determination

that good cause does not exist for refusing to permit the

proposed additional or relocated motor vehicle dealer,

unless such delay is caused by acts of the

manufacturer, or the relocating or additional dealer,

d. Any parties to a hearing by the Commissioner

concerning the establishment or relocating of a new
"

, motor vehicle dealer shall have a right of review of the

decision in a court of competent jurisdiction pursuant to

Chapter 150B of the General Statutes.

1010



Session Laws - 1993 CHAPTER 331

e. In a hearing involving a proposed additional dealership,

the manufacturer or distributor has the burden of proof

under this section. In a proceeding involving the

relocation of an existing dealership, the dealer seeking

to relocate has the burden of proof under this section.

f. If the Commissioner determines, following a hearing,

that good cause does not exist for refusing to permit the

proposed additional or relocated motor vehicle

dealership, the dealer seeicing the proposed additional or

relocated motor vehicle dealership must, within two

years, obtain a license from the Commissioner for the

sale of vehicles at the relevant site, and actually

commence operations at the site selling new motor

vehicles of all line makes, as permitted by the

Commissioner. Failure to obtain a permit and

commence sales within two years shall constitute waiver

by the dealer of the dealer's right to the additional or

relocated dealership, requiring renotification, a new

hearing, and a new determination as provided in this

section.

(6) Notwithstanding the terms, provisions or conditions of any

franchise or notwithstanding the terms or provisions of any

waiver, to terminate, cancel or fail to renew any franchise

with a licensed new motor vehicle dealer unless the

manufacturer has satisfied the notice requirements of

subparagraph c. and the Commissioner has determined, if

requested in writing by the dealer within the time period

specified in G.S. 20-305(6)clII, III or IV, as applicable,

and after a hearing on the matter, that there is good cause

for the termination, cancellation, or nonrenewal of the

frar.chise and that the manufacturer has acted in good faith

as defined in this act regarding the termination,

cancellation or nonrenewal. When such a petition is made

to the Commissioner by a dealer for determination as to the

existence of good cause and good faith for the termination,

cancellation or nonrenewal of a franchise, the

Commissioner shall promptly inform the manufacturer that

a timely petition has been filed, and the franchise in

question shall continue in effect pending the

Commissioner's decision. The Commissioner must

conduct the hearing and render a final determination no

later than 180 days after a petition has been filed; provided,

however, that the Commissioner may extend such period of

time upon application of a party and for good cause shown,
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or upon the consent of all parties to the proceeding. If the

termination, cancellation or nonrenewal is pursuant to G.S.
20-305(6)clIII then the Commissioner shall give the

proceeding priority consideration and shall render his final

determination no later than 60 days after the petition has

been filed. Any parties to a hearing by the Commissioner
under this section shall have a right of review of the

decision in a court of competent jurisdiction pursuant to

Chapter 150B of the General Statutes.

a. Notwithstanding the terms, provisions or conditions of

any franchise or the terms or provisions of any waiver,

good cause shall exist for the purposes of a termination,

cancellation or nonrenewal when:
1. There is a failure by the new motor vehicle dealer

to comply with a provision of the franchise which
provision is both reasonable and of material

significance to the franchise relationship provided

that the dealer has been notified in writing of the

failure within 180 days after the manufacturer first

acquired knowledge of such failure;

2. If the failure by the new motor vehicle dealer relates

to the performance of the new motor vehicle dealer

in sales or service, then good cause shall be defined

as the failure of the new motor vehicle dealer to

comply with reasonable performance criteria

established by the manufacturer if the new motor

vehicle dealer was apprised by the manufacturer in

writing of the failure; and

I. The notification stated that notice was

provided of failure of performance pursuant to

this section;

II. The new motor vehicle dealer was afforded a

reasonable opportunity, for a period of not

less than 180 days, to comply with the

criteria; and
III. The new motor vehicle dealer failed to

demonstrate substantial progress towards

compliance with the manufacturer's
' performance criteria during such period and

the new motor vehicle dealer's failure was not

primarily due to economic or market factors

within the dealer's relevant market area which
were beyond the dealer's control.
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The manufacturer shall have the burden of proof under

this section.

Notification of Termination, Cancellation and

Nonrenewal. --

1. Notwithstanding the terms, provisions or conditions

of any franchise prior to the termination,

cancellation or nonrenewal of any franchise, the

manufacturer shall furnish notification of

termination, cancellation or nonrenewal to the new

motor vehicle dealer as follows:

I. In the manner described in G.S. 20-305(6)c2

below; and

II. Not less than 90 days prior to the effective

date of such termination, cancellation or

nonrenewal; or

III. Not less than 15 days prior to the effective

date of such termination, cancellation or

nonrenewal with respect to any of the

following:

A. Insolvency of the new motor vehicle

dealer, or filing of any petition by or

against the new motor vehicle dealer

under any bankruptcy or receivership law;

B. Failure of the new motor vehicle dealer to

conduct its customary sales and service

operations during its customary business

hours for seven consecutive business days,

except for acts of God or circumstances

beyond the direct control of the new motor

vehicle dealer;

C. Revocation of any license which the new

motor vehicle dealer is required to have to

operate a dealership;

D. Conviction of a felony involving moral

turpitude, under the laws of this State or

any other state, or territory, or the District

of Columbia.

IV. Not less than 180 days prior to the effective

date of such termination or cancellation where

the manufacturer or distributor is

discontinuing the sale of the product line.

2. Notification under this section shall be in writing;

shall be by certified mail or personally delivered to

the new motor vehicle dealer; and shall contain:
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' I. A statement of intention to terminate, cancel

or not to renew the franchise;

II. A statement of the reasons for the

termination, cancellation or nonrenewal; and

III. The date on which the termination,

cancellation or nonrenewal takes effect.

3. Notification provided in G.S. 20-305(6)clII of 90
days prior to the effective date of such termination,

cancellation or renewal may run concurrent with the

180 days designated in G.S. 20-305(6)a2II provided

the notification is clearly designated by a separate

written document mailed by certified mail or
^ personally delivered to the new motor vehicle

dealer,

d. Payments. ~
1. Upon the termination, nonrenewal or cancellation of

any franchise by the manufacturer or distributor,

pursuant to this section, the new motor vehicle

dealer shall be allowed fair and reasonable

compensation by the manufacturer for the:

I. New motor vehicle inventory that has been

acquired from the manufacturer within 18

months, at a price not to exceed the original

: manufacturer's price to the dealer, and which

has not been altered or damaged, and which
-^ has not been driven more than 200 miles, and

for which no certificate of title has been

issued;

II. Unused, undamaged and unsold supplies and

parts purchased from the manufacturer, at a

price not to exceed the original

manufacturer's price to the dealer, provided

such supplies and parts are currently offered

for sale by the manufacturer or distributor in
'

its current parts catalogs and are in salable

condition;

III. Equipment and furnishings that have not been

altered or damaged and that have been

required by the manufacturer or distributor to

be purchased by the new motor vehicle dealer

from the manufacturer or distributor, or their

approved sources; and

IV. Special tools that have not been altered or

damaged and that have been required by the
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manufacturer or distributor to be purchased

by the new motor vehicle dealer from the

manufacturer or distributor, or their approved

sources within five years immediately

preceding the termination, nonrenewal or

cancellation of the franchise.

2. Fair and reasonable compensation for the above

shall be paid by the manufacturer within 90 days of

the effective date of termination, cancellation or

nonrenewal, provided the new motor vehicle dealer

has clear title to the inventory and has conveyed title

and possession to the manufacturer.

e. Dealership Facilities Assistance upon Termination,

Cancellation or Nonrenewal. --

In the event of the termination, cancellation or nonrenewal

by the manufacturer or distributor under this section,

except termination, cancellation or nonrenewal for

insolvency, license revocation, conviction of a crime

involving moral turpitude, or fraud by a dealer-owner:

1. Subject to paragraph 3, if the new motor vehicle

dealer is leasing the dealership facilities from a

lessor other than the manufacturer, the

manufacturer shall pay the new motor vehicle dealer

a sum equivalent to the rent for the unexpired term

of the lease or one year's rent, whichever is less, or

such longer term as is provided in the franchise

agreement between the dealer and manufacturer; or

2. Subject to paragraph 3, if the new motor vehicle

dealer owns the dealership facilities, the

manufacturer shall pay the new motor vehicle dealer

a sum equivalent to the reasonable rental value of

the dealership facilities for one year.

3. Provided nothing in this paragraph e. shall relieve a

lessee or owner, as the case may be, from the

obligation to mitigate damages under the lease, nor

prevent a manufacturer from occupying and using

the dealership facilities while paying rent under

subsections 1 and 2, nor prevent a manufacturer

from obligations by negotiating a lease termination,

a sublease or a new lease. Any amounts recovered

by the lessee or owner resulting from mitigation of

damages shall be deducted from the amount due

from the manufacturer.
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f. The provisions of paragraphs d. and e. above shall not

be applicable when the termination, nonrenewal or

cancellation of the franchise agreement is the result of
the voluntary act of the dealer.

(7) Notwithstanding the terms of any franchise agreement, to

prevent or refuse to honor the succession to a dealership by
the designated family member as provided for under this

subsection.

a. Any owner of a new motor vehicle dealership may
appoint by will, or any other written instrument, a

designated family member to succeed in the ownership
interest of the said owner in the new motor vehicle

dealership.

b. Unless there exists good cause for refusal to honor
succession on the part of the manufacturer or

distributor, any designated family member of a deceased
or incapacitated owner of a new motor vehicle

I dealership may succeed to the ownership of the new
motor vehicle dealership under the existing franchise

provided that:

1. The designated family member gives the

manufacturer or distributor written notice of his or

her intention to succeed to the ownership of the new
motor vehicle dealership within 60 days of the

owner's death or incapacity; Provided, however,

that the failure of the designated family member to

give the manufacturer or distributor written notice

as provided above within 60 days of the owner's
death or incapacity shall not result in the waiver or

' termination of the designated family member's right

,

to succeed to the ownership of the new motor
vehicle dealership unless the manufacturer or

distributor gives written notice of this provision to

either the designated family member or the deceased

or incapacitated owner's executor, administrator,

guardian or other fiduciary by certified or registered

mail, return receipt requested, and said written

notice grants not less than 30 days time within

which the designated family member may give the

notice required hereunder, provided the designated

family member or the deceased or incapacitated

owner's executor, administrator, guardian or other

fiduciary has given the manufacturer reasonable

notice of death or incapacity; and
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2. The designated family member agrees to be bound

by all terms and conditions of the franchise.

The manufacturer or distributor may request, and the

designated family member shall provide, promptly upon

said request, personal and financial data that is

reasonably necessary to determine whether the

succession should be honored.

If a manufacturer or distributor believes that good cause

exists for refusing to honor the succession to the

ownership of a new motor vehicle dealership by a

family member of a deceased or incapacitated owner of

a new motor vehicle dealership under the existing

franchise agreement, the manufacturer or distributor

may, not more than 60 days following receipt of:

1. Notice of the designated family member's intent to

succeed to the ownership of the new motor vehicle

dealer; or

2. Any personal or financial data which it has

requested, serve upon the designated family member
and the Commissioner notice of its refusal to honor

the succession and of its intent to discontinue the

existing franchise with the dealer.

The notice must state the specific grounds for the

refusal to honor the succession and of its intent to

discontinue the existing franchise with the new motor

vehicle dealer no sooner than 90 days from the date

such notice is served.

If notice of refusal and discontinuance is not timely

served upon the family member, the franchise shall

continue in effect subject to termination only as

otherwise permitted by this act.

Within 30 days of receiving the manufacturer's or

distributor's notice of its intent to discontinue the

existing franchise as provided in subsection d. above,

the designated family member may file a written protest

of the manufacturer's or distributor's decision with the

Commissioner. When such a protest is filed, the

Commissioner shall promptly inform the manufacturer

that a timely protest has been filed, and that the

franchise shall continue in effect until the

Commissioner has held a hearing, and thereafter,

unless the Commissioner has determined that there is

good cause for the manufacturer's or distributor's

refusal to honor the succession. The Commissioner
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* must conduct the hearing and render his final

determination as expeditiously as possible, but in any
event no later than 180 days after a protest is filed.

Any parties to a hearing by the Commissioner
concerning whether good cause exists for the refusal to

honor the succession shall have a right of review of the

decision in a court of competent jurisdiction pursuant to

Chapter 150A of the General Statutes.

h J h. In determining whether good cause for the refusal to

honor the succession exists, the manufacturer,

distributor, factory branch, or importer has the burden
of proving that the successor is a person who is not of

good moral character or does not meet the franchisor's

existing and reasonable standards and, considering the

volume of sales and service of the new motor vehicle

dealer, uniformly applied minimum business experience

standards in the market area,

i. This section does not preclude the owner of a new
motor vehicle dealership from designating any person as

his successor by written instrument filed with the

manufacturer or distributor, and, in the event there is a

conflict between such written instrument and the

provisions of this section, and that written instrument

has not been revoked by the owner of the new motor
vehicle dealership in writing to the manufacturer or

distributor, then the written instrument shall govern.

(8) To require, coerce, or attempt to coerce any new motor
vehicle dealer in this State to order or accept delivery of

any new motor vehicle with special features, accessories or

equipment not included in the list price of such motor
vehicles as publicly advertised by the manufacturer or

distributor.

(9) To require, coerce, or attempt to coerce any new motor
vehicle dealer in this State to participate monetarily in an
advertising campaign or contest, or to purchase
unnecessary or unreasonable quantities of any promotional

materials, training materials, training programs, showroom
or other display decorations or materials at the expense of

i the new motor vehicle dealer, provided that nothing in this

subsection shall preclude a manufacturer or distributor

from including an unitemized uniform charge in the base
price of the new motor vehicle charged to the dealer where

! such charge is attributable to advertising costs incurred or
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to be incurred by the manufacturer or distributor in the

ordinary courses of its business.

(10) To require, coerce, or attempt to coerce any new motor

vehicle dealer in this State to change the capital structure of

the new motor vehicle dealer or the means by or through

which the new motor vehicle dealer finances the operation

of the dealership provided that the new motor vehicle dealer

at all times meets any reasonable capital standards

determined by the manufacturer in accordance with

uniformly applied criteria; and also provided that no change

in the capital structure shall cause a change in the principal

management or have the effect of a sale of the franchise

without the consent of the manufacturer or distributor,

provided that said consent shall not be unreasonably

withheld.

(11) To require, coerce, or attempt to coerce any new motor

vehicle dealer in this State to refrain from participation in

the management of, investment in, or the acquisition of any

other line of new motor vehicle or related products;

Provided, however, that this subsection does not apply

unless the new motor vehicle dealer maintains a reasonable

line of credit for each make or line of new motor vehicle,

and the new motor vehicle dealer remains in compliance

with any reasonable capital standards and facilities

requirements of the manufacturer. The reasonable

facilities requirements shall not include any requirement

that a new motor vehicle dealer establish or maintain

exclusive facilities, personnel, or display space, when sucli

requirements, or any of them, would be unreasonable in

light of current economic conditions and would not

otherwise be justified by reasonable business

considerations.

(12) To require, coerce, or attempt to coerce any new motor

vehicle dealer in this State to change location of the

dealership, or to make any substantial alterations to the

dealership premises or facilities, when to do so would be

unreasonable, or without written assurance of a sufficient

supply of new motor vehicles so as to justify such an

expansion, in light of the current market and economic

conditions.

(13) To require, coerce, or attempt to coerce any new motor

vehicle dealer in this State to prospectively assent to a

release, assignment, novation, waiver or estoppel which

would relieve any person from liability to be imposed by
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this law or to require any controversy between a new motor
vehicle dealer and a manufacturer, distributor, or
representative, to be referred to any person other than the

duly constituted courts of the State or the United States of
America, or to the Commissioner, if such referral would
be binding upon the new motor vehicle dealer.

(14) To delay, refuse, or fail to deliver motor vehicles or motor
vehicle parts or accessories in reasonable quantities relative

to the new motor vehicle dealer's facilities and sales

potential in the new motor vehicle dealer's relevant market
area, and within a reasonable time, after receipt of an order
from a dealer having a franchise for the retail sale of any
new motor vehicle sold or distributed by the manufacturer
or distributor, any new vehicle, parts or accessories to new
vehicles as are covered by such franchise, and such
vehicles, parts or accessories as are publicly advertised as

being available or actually being delivered. The delivery to

another dealer of a motor vehicle of the same model and
similarly equipped as the vehicle ordered by a motor
vehicle dealer who has not received delivery thereof, but
who has placed his written order for the vehicle prior to the

order of the dealer receiving the vehicle, shall be evidence
of a delayed delivery of, or refusal to deliver, a new motor
vehicle to a motor vehicle dealer within a reasonable time,

without cause. This subsection is not violated, however, if

such failure is caused by acts or causes beyond the control

of the manufacturer, distributor, factory branch, or factory

representative,

(15) To refuse to disclose to any new motor vehicle dealer,

. handling the same line make, the manner and mode of
distribution of that line make within the State.

(16) To award money, goods, services, or any other benefit to

any new motor vehicle dealership employee, either directly

or indirectly, unless such benefit is promptly accounted for,

and transmitted to, or approved by, the new motor vehicle

dealer.

(17) To increase prices of new motor vehicles which the new
motor vehicle dealer had ordered and which the

manufacturer or distributor has accepted for immediate
delivery for private retail consumers prior to the new motor
vehicle dealer's receipt of the written official price increase

notification. A sales contract signed by a private retail

consumer shall constitute evidence of each such order
provided that the vehicle is in fact delivered to that
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customer. Price differences applicable to new model or

series shall not be considered a price increase or price

decrease. Price changes caused by either: (i) the addition

to a new motor vehicle of required or optional equipment;

or (ii) revaluation of the United States dollar, in the case of

foreign-make vehicles or components; or (iii) an increase

in transportation charges due to increased rates imposed by

carriers; or (iv) new tariffs or duties imposed by the United

States of America or any other governmental authority,

shall not be subject to the provisions of this subsection.

(18) To prevent or attempt to prevent a dealer from receiving

fair and reasonable compensation for the value of the

franchised business transferred in accordance with G.S.

20-305(4) above.

(19) To offer any refunds or other types of inducements to any

person for the purchase of new motor vehicles of a certain

line make to be sold to the State or any political subdivision

thereof without making the same offer available upon

request to all other new motor vehicle dealers in the same
line make within the State.

(20) To release to any outside party, except under subpoena or

as otherwise required by law or in an administrative,

judicial or arbitration proceeding involving the

manufacturer or new motor vehicle dealer, any confidential

business, financial, or personal information which may be

from time to time provided by the new motor vehicle dealer

to the manufacturer, without the express written consent of

the new motor vehicle dealer.

(21) To deny any new motor vehicle dealer the right of free

association with any other new motor vehicle dealer for any

lawful purpose.

(22) To unfairly discriminate among its new motor vehicle

dealers with respect to warranty reimbursements or

authority granted its new motor vehicle dealers to make
warranty adjustments with retail customers.

(23) To engage in any predatory practice against or unfairly

compete with a new motor vehicle dealer located in this

State.

(24) To terminate any franchise solely because of the death or

incapacity of an owner who is not listed in the franchise as

one on whose expertise and abilities the manufacturer

relied in the granting of the franchise.

(25) To require, coerce, or attempt to coerce a new motor

vehicle dealer in this State to either establish or maintain
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.

^^ ; exclusive facilities, personnel, or display space when such

requirements would not be justified by reasonable bu s iness

considerations, space, when such requirements, or any of

them, would be unreasonable in light of current economic

conditions and would not otherwise be justified by

reasonable business considerations.

(26) To resort to or to use any false or misleading advertisement

in the conducting of its business as a manufacturer or

distributor in this State.

(27) To knowingly make, either directly or through any agent or

employee, any material statement which is false or

, misleading and which induces any new motor vehicle

dealer to enter into any agreement or franchise or to take

any action which is materially prejudicial to that new motor

vehicle dealer or his business.

(28) To require, coerce, or attempt to coerce any new motor

vehicle dealer to purchase or order any new motor vehicle

as a precondition to purchasing, ordering, or receiving any

other new motor vehicle or vehicles. Nothing herein shall

prevent a manufacturer from requiring that a new motor

vehicle dealer fairly represent and inventory the full line of

new motor vehicles which are covered by the franchise

agreement.

"

Sec. 3. G.S. 20-306 reads as rewritten:

" § 20-306. Unlawful for salesman to sell except for his employer;

multiple employment, employment; persons who arrange transactions

involving the sale of new motor vehicles.

It shall be unlawful for any motor vehicle salesman licensed under

this Article to sell or exchange or offer or attempt to sell or exchange

any motor vehicle other than his own except for the licensed motor

vehicle dealer or dealers by whom he is employed, or to offer,

transfer or assign, any sale or exchange, that he may have negotiated,

to any other dealer or salesman. Salesmen A salesman may be

employed by more than one dealer provided such multiple employment

is clearly indicated on his license. It shall be unlawful for any person

to, for a fee, commission, or other valuable consideration, arrange or

offer to arrange a transaction involving the sale of a new motor

vehicle; provided, however, this prohibition shall not be applicable to:

(1) A franchised motor vehicle dealer as defined in G.S. 20-

286(8b) who is licensed under this Article or a sales

representative who is licensed under this Article when acting

on behalf of the dealer;
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(2) A manufacturer who is licensed under this Article or bona

fide employee of such manufacturer when acting on behalf

of the manufacturer;

(3) A distributor who is licensed under this Article or a bona

fide employee of such distributor when acting on behalf of

the distributor; or

(4) At any point in the transaction the bona fide owner of the

vehicle involved in the transaction.
"

Sec. 4. Sections 2 and 3 of this act shall not apply to

manufacturers of or dealers in mobile or manufactured type housing

or recreational trailers.

Sec. 5. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

13thday of July, 1993.

S.B. 970 CHAPTER 332

AN ACT TO PROVIDE THAT IT IS A MISDEMEANOR TO
ASSEMBLE FOR THE PURPOSE OF TEACHING ANY
TECHNIQUES TO BE USED FOR THE PURPOSE OF
COMMITTING A CRIME AGAINST A PERSON BECAUSE OF
THAT PERSON'S RACE, COLOR, RELIGION, NATIONALITY,

OR COUNTRY OF ORIGIN.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-401.14 reads as rewritten:

"
§ / 4-401 . / 4. Ethnic intimidation, intimidation; teaching any technique

to be used for ethiiic intimidation.

(a) If a person shall, because of race, color, religion, nationality,

or"country of origin, assauU another person, or damage or deface the

property of another person, or threaten to do any such act, he shall be

guilty of a misdemeanor punishable by imprisonment up to two years,

or a fine, or both.

(b) A person who assembles with one or more persons to teach any

technique or means to be used to commit any act in violation of

subsection (a) of this section is guilty of a misdemeanor punishable by

imprisonment of up to two years, a fine, or both.
"

Sec. 2. This act becomes effective October 1, 1993, and applies

to offenses occurring on or after that date.

In the General Assembly read three times and ratified this the

13thday of July, 1993.
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H.B. 1 1 19 '

-. ^ CHAPTER 333 • r^'..y.m A: :-\'",

AN ACT REGARDING THE ESTABLISHMENT OF PATERNITY
OF A CHILD BY AFFIDAVIT, CHANGING THE LAWS OF
EVIDENCE RELATING TO PATERNITY TESTING IN CIVIL
ACTIONS, AND GIVING PRIORITY TO THE TRIAL OF
PATERNITY ACTIONS.

The General Assembly of North Carolina enacts: :*'

Section 1. G.S. 130A- 101(f) reads as rewritten:

"(f) If the mother was unmarried at all times from date of

conception through date of birth, the name of the father shall not be

entered on the certificate without written con sent, under oath, of both

the father and the mother. The surname of the child shall be

determined by the mother, except if the father's name is entered on
the certificate, the mother and father shall agree upon the child' s

surname . If there i s no agreement, the child's surname s hall be the

same as that of the mother, unless the child's mother and father

complete an affidavit acknowledging paternity which contains the

following:

(1) A sworn statement by the mother consenting to the assertion

of paternity by the father and declaring that the father is the

child's natural father;

(2) A sworn statement by the father declaring that he believes he

is the natural father of the child;

(3) Information explaining in plain language the effect of

signing the affidavit, including a statement of parental rights

and responsibilities and an acknowledgment of the receipt of

this information; and

(4) The social security numbers of both parents.

The State Registrar, in consultation with the Child Support

Enforcement Section of the Division of Social Services, shall develop

and disseminate a form affidavit for use in compliance with this

section, together with an information sheet that contains all the

information required to be disclosed by subdivision (3) of this

subsection.

Upon the execution of the affidavit, the declaring father shall be

listed as the father on the birth certificate and shall be presumed to be

the natural father of the child. The executed affidavit shall be filed

with the registrar along with the birth certificate. A certified copy of

the affidavit shall be admissible in any action to establish paternity.

The presumption of paternity arising under this section may be

rebutted in a legal action only by clear, cogent, and convincing

evidence. The surname of the child shall be determined by the
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mother, except if the father^s name is entered on the certificate, the

mother and father shall agree upon the child's surname. If there is

no agreement, the child's surname shall be the same as that of the

mother.

The execution and filing of this affidavit with the registrar does not

affect rights of inheritance unless the affidavit is also filed with the

clerk of court in accordance with G.S. 29-19(b)(2).
"

Sec. 2. G.S. 8-50.1 reads as rewritten:

"
§ 8-50.1. Competency of blood tests; juiy charge; taxing of expenses as

costs.

(a) In the trial of any criminal action or proceeding in any court in

which the question of parentage arises, regardless of any presumptions

with respect to parentage, the court before whom the matter may be

brought, upon motion of the State or the defendant, shall order that

the alleged-parent defendant, the known natural parent, and the child

submit to any blood tests and comparisons which have been developed

and adapted for purposes of establishing or disproving parentage and

which are reasonably accessible to the alleged-parent defendant, the

known natural parent, and the child. The results of those blood tests

and comparisons, including the statistical likelihood of the alleged

parent's parentage, if available, shall be admitted in evidence when

offered by a duly qualified, licensed practicing physician, duly

qualified immunologist, duly qualified geneticist, or other duly

qualified person. Upon receipt of a motion and the entry of an order

under the provisions of this subsection, the court shall proceed as

follows:

(1) Where the issue of parentage is to be decided by a jury,

where the results of those blood tests and comparisons are

not shown to be inconsistent with the results of any other

blood tests and comparisons, and where the results of those

blood tests and comparisons indicate that the alleged-parent

defendant cannot be the natural parent of the child, the jury

shall be instructed that if they believe that the witness

presenting the results testified truthfully as to those results,

and if they believe that the tests and comparisons were

conducted properly, then it will be their duty to decide that

the alleged-parent is not the natural parent; whereupon, the

court shall enter the special verdict of not guilty; and

(2) By requiring the State or defendant, as the case may be,

requesting the blood tests and comparisons pursuant to this

subsection to initially be responsible for any of the expenses

thereof and upon the entry of a special verdict incorporating

a finding of parentage or nonparentage, by taxing the

expenses for blood tests and comparisons, in addition to any
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'r! fees for expert witnesses allowed per G.S. 7A-314 whose

testimonies supported the admissibility thereof, as costs in

accordance with G.S. 7A-304; G.S. Chapter 6, Article 7; or

G.S. 7A-315, as applicable.

4b)

—

In the trial of any civil action in which the question of

parentage ari ses , the court before whom the matter may be brought,

upon—motion—of the plaintiff,—alleged-parent defendant,—or other

interested party, shall order that the alleged -parent defendant, the

known natural parent, and the child submit to any blood tests and

comparisons which have been developed and adapted for purposes of

establishing—of—di sproving—parentage—and

—

which—ai^e

—

reasonably

accessible to the alleged -parent defendant, the known natural parent,

and the child.

—

The res ults of those blood tests and comparisons,

including the statistical likelihood of the alleged-parent' s parentage, if

available, shall be admitted in evidence when offered by a duly

qualified, licen sed practicing phys ician, duly qualified immunologist,

duly qualified geneticist, or other qualified person. Upon receipt of a

motion and the entry of an order under the provision s of this

subsection, the court shall proceed as follows :

44) Where the issue of parentage i s to be decided by a jury,

where the results of those blood tests and compari son s are

not shown to be incons istent with the results of any other

blood tes ts and comparison s , and where the results of those

blood tes ts and comparison s indicate that the alleged -parent

defendant cannot be the natural parent of the child, the jury

s hall be in structed that if they believe that the witness

presenting the res ults testified truthfully as to those results,

and if they believe that the tests and comparisons were

conducted properly, then it will be their duty to decide that

the alleged -parent defendant is not the natural parent; and

42) By requiring the plaintiff, alleged-parent defendant or other

interested—party—requesting—blood—test*—and

—

comparisons

pursuant to this subsection to initially be respon sible for any

of the e.\penses thereof and upon the entry of a verdict of

parentage or nonparentage, by taxing the expenses for blood

tes ts and compari son s , in addition to any fees for expert

witnes ses—allowed—pet—GrS,

—

7A-31 4

—

whose—testimonies

supported the admis s ibility^ thereof, as costs in accordance

with the provi sions of G.S . 6 -21 .

(bl) In the trial of any civil action in which the question of

parentage arises, the court shall, on motion of a party, order the

mother, the child, and the alleged father-defendant to submit to one or

more blood or genetic marker tests, to be performed by a duly

certified physician or other expert. The court shall require the person
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requesting the blood or genetic marker tests to pay the costs of the

tests. The court may, in its discretion, tax as part of costs the

expenses for blood or genetic marker tests and comparisons. Verified

documentary evidence of the chain of custody of the blood specimens

obtained pursuant to this subsection shall be competent evidence to

establish the chain of custody. The testing expert's completed and

certified report of the results and conclusions of the paternity blood

test or genetic marker test is admissible as evidence without additional

testimony by the expert if the laboratory in which the expert performed

the test is accredited for parentage testing by the American Association

of Blood Banks. Accreditation may be established by verified

statement or reference to published sources. Any person contesting

the results of a blood or genetic marker test has the right to subpoena

the testing expert pursuant to the Rules of Civil Procedure. The

results of the blood or genetic marker tests shall have the following

effect:

(1) If the court finds that the conclusion of all the experts, as

disclosed by the evidence based upon the test, is that the

probability of the alleged parenfs parentage is less than

eighty-five percent (85%), the alleged parent is presumed

not to be the parent and the evidence shall be admitted.

This presumption may be rebutted only by clear, cogent,

and convincing evidence.

(2) If the experts disagree in their findings or conclusions, the

question of paternity shall be submitted upon all the

evidence;

(3) If the tests show that the alleged parent is not excluded and

that the probability of the alleged parenfs parentage is

between eighty-five percent (85%) and ninety-seven percent

(97%), this evidence shall be admitted by the court and shall

be weighed with other competent evidence;

(4) If the experts conclude that the genetic tests show that the

alleged parent is not excluded and that the probability of the

alleged parent's parentage is ninety-seven percent (97%) or

higher, the alleged parent is presumed to be the parent and

this evidence shall be admitted. This presumption may be

rebutted only by clear, cogent, and convincing evidence.
"

Sec. 3. G.S. 49-14 reads as rewritten:

"
§ 49-14. Civil action to establish paternity.

(a) The paternity of a child born out of wedlock may be established

by civil action at any time prior to such child's eighteenth birthday. A
certified copy of a certificate of birth of the child shall be attached to

the complaint. Such establishment of paternity shall not have the

effect of legitimation.
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(b) Proof of paternity pursuant to this section shall be beyond a

reasonable doubt , by clear, cogent, and convincing evidence.

(c) No such action shall be commenced nor judgment entered after

the death of the putative father.

(d) If the action to establish paternity is brought more than three

years after birth of a child, paternity shall not be established in a

contested case without evidence from a blood grouping test,—©r

evidence that the putative father has declined an opportunity for such
testing, or genetic marker test.

(e) Either party to an action to establish paternity may request that

the case be tried at the first session of the court after the case is

docketed, but the presiding judge, in his discretion, may first try any
pending case in which the rights of the parties or the public demand

iL"
Sec. 4. This act becomes effective October 1, 1993, and

Section 2 and Section 3 apply to civil paternity actions filed on or after

that date.

In the General Assembly read three times and ratified this the

13thday of July, 1993.

H.B. 101 CHAPTER 334 ^

AN ACT TO EXPAND THE CURRENT ENERGY POLICY FOR
STATE GOVERNMENT TO APPLY TO THE CONSTRUCTION,
OPERATION, AND RENOVATION OF STATE FACILITIES
AND TO THE PURCHASE, OPERATION, AND
MAINTENANCE OF EQUIPMENT FOR SUCH FACILITIES.

The General Assembly of North Carolina enacts:

Section 1. The title of Article 3B of Chapter 143 of the

General Statutes reads as rewritten:

"Energy Policy for State Agencies Concerning Major
Construction or Renovation of Buildings. Government. "

Sec. 2. G.S. 143-64.10 reads as rewritten:

"% 143-64.10. Findings of General Assembly . Findings; policy.

(a) The General Assembly hereby finds:

(1) That the State should take a leadership role in aggressively

undertaking energy conservation in North Carolina;

(4^ Q^ That state-owned and ass isted facilities State facilities

have a significant impact on the State's consumption of

energy;

-(2) Q) That energy conservation practices adopted for the

design, construction, and utilization operation, maintenance,

and renovation of these facilities and for the purchase,
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operation, and maintenance of equipment for these facilities

will have a beneficial effect on the State's overall supply of

energy;

43^ (4) That the cost of the energy consumed by these facilities
"
and the equipment for these facilities over the life of the

facilities must be considered, in addition to the initial cost of

constructing such facilities; and cost;

44) (^ That the cost of energy is significant and facility designs

"must take into consideration the total life-cycle cost,

including the initial construction cost, and the cost, over the

economic life of the facility, of the energy consumed, and of

operation and maintenance of the facility as it affects energy

consumption, consumption; and

(6) That State government should undertake a program to reduce

energy use in State facilities and equipment in those facilities

in order to provide its citizens with an example of energy-

use efficiency.

(b) The General Assembly declares that it It is the policy of the

State of North Carolina to insure ensure that energy conservation

practices are employed in the design of state-owned and assisted

facilities. To this end the General x^ssembly encourages State

agencies to analyze the cost of energy consumption of each facilitiy

constructed or each major facilit}^ constructed or renovated, over its

economic life, in addition to the initial construction or renovation cost -

design, construction, operation, maintenance, and renovation of State

facilities and in the purchase, operation, and maintenance of

equipment for State facilities.
"

Sec. 3. G.S. 143-64.11 reads as rewritten:

"§ 1 43-64. U. Definitions.

For purposes of this Article:

(1) The term 'economic 'Economic life' means the projected or

anticipated useful life of a facility.

(2) The—te«» 'energy-consumption 'Energy-consumption

analysis' means the evaluation of all energy-consuming

systems and components by demand and type of energy,

including the internal energy load imposed on a facility by

its occupants, equipment and components, and the external

energy load imposed on the facility by climatic conditions.

(2a) 'Energy Division' means the Energy Division of the

Department of Commerce.

(2b) 'Energy-consuming system' includes but is not limited to

the following equipment or measures:

a. Equipment used to heat, cool, or ventilate the facility;

bl Equipment used to heat water in the facility;
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c^ Lighting systems; , t

d^ On-site equipment used to generate electricity for the

facility;

e. On-site equipment that uses the sun, wind, oil, natural

gas, liquid propane gas, coal, or electricity as a power

source; and

f. Energy conservation measures in the facility design and

construction that decrease the energy requirements of

the facility.

(3) The term 'facility' 'Facility' means any building or facility

on which construction is initiated s ix month s or more after

July It 1975 . a building or a group of buildings served by

a central energy distribution system or components of a

central energy distribution system.

(4) The term 'initial 'Initial cost' means the required cost

necessary to con struct a facility or construct or renovate a

major facility.

(5) The term 'life-cycle cost'—means the cos t of a faci l ity

including its initial cos t, and the cost, over the economic

life of the facility, of the energy consumed and of operation

aAd

—

maintenance—of the—facility—as—it

—

affects

—

energy

consumption. 'Life-cycle cost analysis' means an analytical

technique that considers certain costs of owning, using, and

operating a facility over its economic life, including but not

limited to:

a^ Inhial costs;

b^ System repair and replacement costs; • "

£. Maintenance costs;

d^ Operating costs, including energy costs; and -

£. Salvage value.

-(6) The term 'major facility' means any building or facility of

40,000 or more gross square feet on which con struction or

renovation is initiated s ix month s or more after July 1

,

1975, and wherein significant energy demand s will exi s t.

(7) The term 'State 'State agency' means the State of North

Carolina or any board, bureau, commission, department,

institution, or other agency of the State, or any board or

governing body of a political subdivision of the State,

including any board of a communit}^ college, or an agency,

commi ssion, or authority of a political subdivision of the

Stat©, State.

(8) The term 'state-assisted facilit>f' or 'major state-assisted

facility' 'State-assisted facility' means a facility con structed,

or major facility constructed or renovated, renovated in
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whole or in part with State funds or with funds guaranteed

or insured by a State agency.

(9) The term 'State facility' or 'major State facilit)^' means a

facility constructed,

—

or a major facilit)^ constructed or

renovated, by a State agency."

Sec. 4. G.S. 143-64.12 reads as rewritten:

" § 143-64. 12. Authority and duties of Stale agencies.

(a) The General Assembly authorizes and directs that State

agencies shall carry out the construction and renovation of State

facilities, and the construction and renovation of major State facilities,

under their jurisdiction ^f

—

programs—fot—the

—

construction—©f

state-ass isted facilities and the construction and renovation of major

state-as s isted facilities in such a manner as to further the policy

declared herein, insuring that life-cycle cost analyses and

energy-conservation practices are employed in new state-owned and

as sisted facilities and in new or renovated major state -owned and

assisted facilities, considered and are employed whenever feasible and

practicable.

(b) Each State agency having juri sdiction over any state -owned or

as s i sted facilities ' con struction program shall evaluate each project,

and if con s istent with good architectural, engineering, and economic

practice, require life-cycle cos t analys i s . Nothing in this Article s hall

deprive or limit any State agency which has review authority' over

design or con struction plan s from requiring a life-cycle cos t analysis.

The Department of Administration, in consultation with the Energy

Division, shall, to the extent feasible and practicable, develop and

implement policies, procedures, and standards to ensure that State

purchasing practices improve energy efficiency and take the cost of the

product over the economic life of the product into consideration. The

Department of Administration, in consultation with the Energy

Division, shall adopt and implement Building Energy Design

Guidelines. These guidelines shall include energy-use goals and

standards, economic assumptions for life-cycle cost analysis, and other

criteria on building systems and technologies. The Department of

Administration shall modify the design criteria for construction and

renovation of facilities to require that a life-cycle cost analysis be

conducted pursuant to G.S. 143-64.15. The Department of

Administration, as part of the Facilities Condition and Assessment

Program, shall identify and recommend energy conservation

maintenance and operating procedures that are designed to reduce

energy consumption within the facility and that require no significant

expenditure of funds. State departments, institutions, or agencies shall

implement these recommendations. Where energy management

equipment is proposed for State facilities, the maximum
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interchangeability and compatibility of equipment components shall be

required.

The Energy Division shall develop a comprehensive energy

management program for State government. Each State agency shall

develop and implement an energy management plan that is consistent

with the State's comprehensive energy management program.

(c) Thi s life-cycle cost analys is shall include but not be limited—to

such elements as :

41^ The coordination, orientation and positioning of the facility

on its physical s ite;

(2) The amount and type of fenestration employed in the facility;

43^ Thermal characteri stics of materials, and the amount of

in s ulation incorporated into the facility design;

-(4) The variable occupancy and operating conditions of the

facility, including illumination levels;

4^ Architectural features which affect energy con sumption; and

46^ Ao

—

energy-consumption—analysi s

—

of the—major—facility' s

heating, ventilating, and air-conditioning system,—lighting

system,—and—aU

—

other—energy-con suming—

s

ystems.—The
energy-

—

con sumption—analys i s—of—the

—

operation—of

energy-con suming—

s

ystem s—In—the

—

major—facility—should

include but not be limited to:

ar The comparison of tM^o or more system alternative s ;

-br The simulation or engineering evaluation of each system

over the entire range of operation of the major facility

for a year' s operating period; and

Gt The engineering evaluation of the energy consumption of

component equipment in each system considering the

operation of such components at other than full or rated

outputs .

(d) The life-cycle cost analysis performed for each major facility

shall provide but not be limited to the following information:

41-) The initial estimated cos t of each energy-consuming system

being compared and evaluated;

42) Xhe—estimated—annual—operating—cost—of—ail

—

utility

requirements ;

43) 3i€

—

estimated annual cost—of

—

maintaining—each

energy-consuming system; and

-(4) The average estimated replacement cos t for each system

expres sed in annual terms for the economic life of the major

facility.

(e) The life-cycle cost analys i s shall be certified by a regi stered

architect or registered professional engineer, or by both architect and

engineer, particularly qualified by training and experience for the type
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of work involved, nnd in ^^nfnrmQnrp u^ith the prr>\rigion<
; of G . S .

133 - 1 . 1 .

(f) Provided , ho'vpvfr, t^^t in nrHpr in prntprt the integriN of

hictoric bl1ildipg^ "^ pmvicinn nf thic rhipter shall be interpreted to

require such analysis with respect to any propert>f eligible for,

nominated to, ^'- ^ntPr^H nn thp N-itinn-a l Register of Hi storic Places,

pursuant to the N?tir^ml Mictnrir Prpgenrntion Act of 1966. P . L . 89 -

665; any histori'- hyHHinfr inmtpH vKJthin in historic district as

pro-.'ided in Chtiptf^ i'^^'^ '^^ 1^^ ^ ^f ^he North Carolina General

Statutes; any hirto'-'v H.niHinjr lirtpH
,

nvmed . or under the iurisdiction

of an hJEtoric pr^p^rtipc mmmiccinn -as prrofided in Chapter 160A or

153A; nor my f t?t?-^"'"^^ ^'^ rtntp -QccigtRd historic propert^^

(g) Selection of the optimv^ ryctpm nr rnmhin-atlnn nf systems to

be incorporated ipt^ *^'^ Hpci^rn nf thp m^jor f-^rilit^r fihall be based on

the life-cycle cost analys is over the economic life of the facilit3^
"

Sec. 5. G.S. 143-64.13 is repealed.

Sec. 6. Article 3B of Chapter 143 of the General Statutes is

amended by adding a new section to read:

" § 143-64.15. Life-cycle cost analysis.

(a) A life-cycle cost analysis shall include, but not be limited to,

the following elements:

(1) The coordination, orientation, and positioning of the facility

on its physical site;

(2) The amount and type of fenestration employed in the facility;

(3) Thermal characteristics of materials and the amount of

insulation incorporated into the facility design;

(4) The variable occupancy and operating conditions of the

facility, including illumination levels; and

(5) Architectural features which affect energy consumption.

(b) The life-cycle cost analysis performed for any State facility

shall, in addition to the requirements set forth in subsection (a) of this

section, include, but not be limited to, the following:

(1) An energy-consumption analysis of the facility's
~~

energy-consuming systems in accordance with the provisions

of subsection (g) of this section;

(2) The initial estimated cost of each energy-consuming system

being compared and evaluated;

(3) The estimated annual operating cost of all utility

requirements;

(4) The estimated annual cost of maintaining each

energy-consuming system; and

(5) The average estimated replacement cost for each system

expressed in annual terms for the economic life of the

facility.
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(c) The General Assembly encourages any entity to conduct a life-

cycle cost analysis pursuant to this section for the construction of any
State-assisted facility or the renovation of any State-assisted facility of

40,000 or more gross square feet.

(d) The life-cycle cost analysis shall be certified by a registered

professional engineer or bear the seal of a North Carolina registered

architect, or both. The engineer or architect shall be particularly

qualified by training and experience for the type of work involved, but

shall not be employed directly or indirectly by a fuel provider, utility

company, or group supported by fuel providers or utility funds. Plans

and specifications for facilities involving public funds shall be designed

in conformance with the provisions of G.S. 133-1.1.

(e) In order to protect the integrity of historic buildings, no
provision of this Article shall be interpreted to require the

implementation of energy-cost measures that conflict with respect to

any property eligible for, nominated to, or entered on the National

Register of Historic Places, pursuant to the National Historic

Preservation Act of 1966, P.L. 89-665; any historic building located

within an historic district as provided in Chapters 160A or 153A of the

General Statutes; any historic building listed, owned, or under the

jurisdiction of an historic properties commission as provided in

Chapter 160A or 153A; nor any historic property owned by the State

or assisted by the State.

(f) Selection of the optimum system or combination of systems to

be incorporated into the design of the facility shall take into

consideration the life-cycle cost analysis over the economic life of the

facility.

(g) The energy-consumption analysis of the operation of

energy-consuming systems in a facility shall include, but not be

limited to:

(1) The comparison of two or more system alternatives;

(2) The simulation or engineering evaluation of each system

over the entire range of operation of the facility for a year's

operating period; and

(3) The engineering evaluation of the energy consumption of

component equipment in each system considering the

operation of such components at other than full or rated

outputs.
"

Sec. 7. G.S. 143-64.14 is recodified as G.S. 143-64.16.

Sec. 7.1. G.S. 133-3 reads as rewritten:
" § 133-3. Specifications to cany competitive items; substitution of
materials.

All architects, engineers, designers, or draftsmen, when designing,

providing design services, or writing specifications specifications,
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directly or indirectly, for materials to be used in any city, county or

State work, shall specify in their plans the required performance and

design characteristics of such materials. However, when it is

impossible or impractical to specify the required performance and

design characteristics for such materials, then the architect, engineer,

designer or draftsman may use a brand name specification so long as

they cite at least three or more examples of items of equal design or

their equivalent design, which would be acceptable upon such works .

establish an acceptable range for items of equal or equivalent design.

The specifications shall state clearly that the cited examples are used

only to denote the quality standard of product desired and that they do

not restrict bidders to a specific brand, make, manufacturer or specific

name; that they are used only to set forth and convey to bidders the

general style, type, character and quality of product desired; and that

equivalent products will be acceptable. Where it is impossible to

specify performance and design characteristics for such materials and

impossible to cite three or more items due to the fact that there are not

that many items of similar or equivalent design in competition, then as

many items as are available shall be specified, cited. On all city,

county or State works, the maximum interchangeability and

compatibility of cited items shall be required. The brand of product

used on a city, county or State work shall not limit competitive bidding

on future works. If an architect, engineer, designer, draftsman or

owner prefers a particular brand of material, then such brand shall be

bid as an alternate to the base bid and in such case the base bid shall

cite three or more examples of items of equal or equivalent design,

which would establish an acceptable range for items of equal or

equivalent design. Substitution of materials materials, items, or

equipment of equal or equivalent design shall be submitted to the

architect or engineer for approval or di sapproval before any such

substitutions may be made, disapproval; such approval or disapproval

shall be made by the architect or engineer prior to the opening of

bids. The purpose of this statute is to mandate and encourage free

and open competition on public contracts.
"

Sec. 8. Sections 1 through 7 of this act are effective upon

ratification and apply to all construction and renovation projects for

State works that start the design process on or after that date. Section

7.1 of this act is effective upon ratification and applies to all

construction and renovation projects for any city, county or State

works that start the design process on or after that date.

In the General Assembly read three times and ratified this the

13th day of July, 1993.
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H.B. 402 CHAPTER 335

AN ACT TO REQUIRE THAT CHILD SUPPORT PAYMENTS BE
CONTINUED WHILE THE CHILD IS ENROLLED IN
PRIMARY OR SECONDARY SCHOOL, UP TO GRADUATION
OR AGE TWENTY.

The General Assembly of North Carolina enacts: ]k ;

Section 1. G.S. 50- 13. 4(c) reads as rewritten:

"(c) Payments ordered for the support of a minor child shall be in

such amount as to meet the reasonable needs of the child for health,

education, and maintenance, having due regard to the estates,

earnings, conditions, accustomed standard of living of the child and

the parties, the child care and homemaker contributions of each party,

and other facts of the particular case.

The court shall determine the amount of child support payments by

applying the presumptive guidelines established pursuant to subsection

(cl). However, upon request of any party, the Court shall hear

evidence, and from the evidence, find the facts relating to the

reasonable needs of the child for support and the relative ability of

each parent to provide support. If, after considering the evidence, the

Court finds by the greater weight of the evidence that the application

of the guidelines would not meet or would exceed the reasonable needs

of the child considering the relative ability of each parent to provide

support or would be otherwise unjust or inappropriate the Court may
vary from the guidelines. If the court orders an amount other than

the amount determined by application of the presumptive guidelines,

the court shall make findings of fact as to the criteria that justify

varying from the guidelines and the basis for the amount ordered.

Payments ordered for the support of a child shall terminate when
the child reaches the age of 18 except:

(1) If the child is otherwise emancipated, payments shall

terminate at that time;

(2) If the child is still in primary or secondary school when he

the child reaches age 18, the court in its discretion may
order support payments -to shall continue until -be the child

graduates, otherwise ceases to attend school on a regular

basis, fails to make satisfactory academic progress towards

graduation, or reaches age 20, whichever comes first, unless

the court in its discretion orders that payments cease at age

18 or prior to high school graduation.

In the case of graduation, or attaining age 20, payments shall

terminate without order by the court, subject to the right of the party

receiving support to show, upon motion and with notice to the
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opposing party, that the child has not graduated or attained the age of

20."

Sec. 2. This act becomes effective October 1, 1993, and applies

to support orders entered on or after that date.

In the General Assembly read three times and ratified this the

Bthday of July, 1993.

H.B. 602 CHAPTER 336

AN ACT TO ESTABLISH THE TRAUMA SYSTEM ACT OF 1993.

The General Assembly of North Carolina enacts:

Section 1. Chapter 13 IE of the General Statutes is amended by

adding a new Article to read:
"ARTICLE 7A.

"Statewide Trauma System Act of 1993.

" § I31E-162. Statewide trauma system.

The Department shall establish and maintain a program for the

development of a statewide trauma system. The Department shall

consolidate all State functions relating to trauma systems, both

regulatory and developmental, under the auspices of this program.

The Commission shall adopt rules to carry out the purpose of this

Article. These rules shall be adopted with the advice of the State

Emergency Medical Services Advisory Council and shall include the

operation of a statewide trauma registry, statewide educational

requirements fundamental to the implementation of the trauma system,

and guidelines for monitoring and evaluating the system. The rules

adopted by the Commission shall avoid duplication of reporting and

minimize the cost to hospitals or other persons reporting under this

act. The Office of Emergency Medical Services shall be the agency

responsible for monitoring system development, ensuring compliance

with rules, and overseeing system effectiveness.

With respect to collection of data and educational requirements

regarding trauma, rules adopted by the Medical Care Commission

shall limit the authority of the Department to hospitals and prehospital

Emergency Medical Services providers. Nothing in this Article shall

be interpreted so as to grant the Department authority to require

private physicians, schools, or universities, except those voluntarily

participating in the trauma system, to provide information or data or to

conduct educational programs regarding trauma.
"

Sec. 2. G.S. 13 IE- 154.2 is amended by adding a new

subdivision to read:
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"
(5) 'Trauma' means acute physical injury to the human body

that is Judged, by the use of standardized field triage

'

: , criteria (anatomic, physiologic, or mechanism of injury), to

create a significant risk of mortality or major morbidity.
"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

13th day of July, 1993.

SB. 633 CHAPTER 337

AN ACT TO PROVIDE FOR STAGGERED TERMS FOR
MEMBERS OF THE PAROLE COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143B-267 reads as rewritten:

"§ 143B-267. Parole Commission — members; selection; removal;

chairmai7; compensation; quorum; services.

The Parole Commission shall consist of five full-time members.
The five full-time members shall be appointed by the Governor from

persons whose recognized ability, training, experience, and character

qualify them for service on the Commission. The terms of office of

the five members presently serving on the Commission shall expire on

June 30, 1977. 1993. The terms of three members appointed effective

July 1, 1993, shall be for three years. The terms of two members
appointed effective July 1, 1993, shall be for four years. Thereafter,

the terms of office of persons appointed by the Governor as members
of the Commission shall be for four years or until their successors are

appointed and qualify. Any appointment to fill a vacancy on the

Commission created by the resignation, removal, death or disability of

a full-time member shall be for the balance of the unexpired term

only.

The Governor shall have the authority to remove any member of the

Commission from office for misfeasance, malfeasance or nonfeasance,

pursuant to the provisions of G.S. 143B-13. The Governor shall

designate a full-time member of the Commission to serve as chairman

of the Commission at the pleasure of the Governor.

With regard to the transaction of the business of the Commission
the following procedure shall be followed: The chairman shall

designate panels of two voting commission members and shall

designate a third commissioner to serve as an alternate member of a

panel. Insofar as practicable, the chairman shall assign the members
to panels in such fashion that each commissioner sits a substantially

equal number of times with each other commissioner. Whenever any

matter of business, such as the granting, denying, revoking or
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rescinding of parole, or the authorization of worlc-release privileges to

a prisoner, shall come before the Commission for consideration and
action, the chairman shall refer such matter to a panel. Action may
be taken by concurring vote of the two sitting panel members. If

there is not a concurring vote of the two panel members, the matter
will be referred to the alternate member who shall cast the deciding
vote. However, no person serving a sentence of life imprisonment
shall be granted parole or work-release privileges except by majority

vote of the full commission.

The full-time members of the Commission shall receive the salary

fixed by the General Assembly in the Current Operations
Appropriations Act and shall receive necessary travel and subsistence

expenses in accordance with the provisions of G.S. 138-6.

All clerical and other services required by the Commission shall be
supplied by the Secretary of Correction."

Sec. 2. This act becomes effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of July, 1993.

S.B. 679 CHAPTER 338

AN ACT TO CLARIFY THAT A NORTH CAROLINA COURT HAS
PERSONAL JURISDICTION OVER ACTIONS ARISING FROM
DIRECT AND INDIRECT SOLICITATIONS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 1-75.2 is amended by adding the following
new subdivision to read:

"
(5) 'Solicitation' means a request or appeal of any kind, direct

or indirect, by oral, written, visual, electronic, or other
communication, whether or not the communication
originates from outside the State?

"

Sec. 2. This act becomes effective October 1, 1993, and applies
to any actions filed on or after that date.

In the General Assembly read three times and ratified this the
14th day of July, 1993.

S.B. 681 CHAPTER 339

AN ACT TO PERMIT LENDERS TO CURE LOAN DOCUMENTS
WHICH MIGHT VIOLATE THE RESTRICTIONS ON LATE
CHARGES AS INTERPRETED BY THE NORTH CAROLINA
SUPREME COURT AND TO AMEND THE LOAN BROKER
ACT.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 24-10.1 is amended by adding the following

subsection:
"
(c) The provisions of this subsection apply only to home loans

made by lenders described in G.S. 24-l.lA(a)(2). Notwithstanding

that the note or other loan document sets forth a late payment charge

in excess of that permitted in this section, the loan shall not be

deemed to be unlawful if:

(1) No late fee in excess of those permitted in this section has

been assessed or collected by the lender; and

(2) a. If the loan is executed on or after the effective date of

this act, the lender provides written notice to the

borrower within 90 days of the date of execution of the

loan documents that the late payment charge with respect

to the loan shall be four percent (4%) or less; or

b^ If the loan was executed prior to the effective date of this

subsection, the lender provides written notice to the

borrower within six months of that date that the late

payment charge with respect to the loan shall be four

percent (4%) or less.
"

Sec. 2. G.S. 66-106 reads as rewritten:

"^66-106. Definitions.

For purposes of this Article the following definitions apply:

(1) A 'loan broker' is any person, firm, or corporation who, in

return for any consideration from any person, promises to

(i) procure for such person, or assist such person in

procuring, a loan from any third party; or (ii) consider

whether or not it will make a loan to such person.

(2) A 'loan' is an agreement to advance money or property in

return for the promise to make payments therefor, whether

such agreement is styled as a loan, credit card, line of

credit, a lease or otherwise.

Provided, that this Article shall not apply to any party approved as a

mortgagee by the Secretary of Housing and Urban Development, the

Federal Housing Administration, the Veterans Administration, a

National Mortgage Association or any federal agency; nor to any party

currently designated and compensated by a North Carolina licensed

insurance company as its agent to service loans it makes in this State;

nor to any insurance company registered with and licensed by the

North Carolina Insurance Commissioner; nor, with respect to

residential mortgage loans, to any residential mortgage banker or

mortgage broker registered with the Commissioner of Banks pursuant

to Article 19 of Chapter 53 or exempt from such registration pursuant

to G.S. 53-234(6); nor to any attorney-at-law, public accountant, or
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dealer registered under the North Carolina Securities Act, acting in

the professional capacity for which such attorney-at-law, public

accountant, or dealer is registered or licensed under the laws of the

State of North Carolina. Provided further that subdivision (l)(ii) above

shall not apply to any lender whose loans or advances to any person,

firm or corporation in North Carolina aggregate more than one

million dollars ($1,000,000) in the preceding calendar year."

Sec. 3. G.S. 66-108 is amended by adding a new subsection to

read:
"
(c) No loan broker shall collect any advance fee or other valuable

consideration from a borrower prior to the closing of the loan. This

prohibition shall not preclude the loan broker from collecting

reasonable and necessary fees payable to third parties for appraisal,

property survey, title examination, and credit reports.
"

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of July, 1993.

S.B. 709 CHAPTER 340

AN ACT TO AMEND THE UNIFORM COMMERCIAL CODE TO
CLARIFY AND MODIFY THE LAW ON LAYAWAY
CONTRACTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 25-2-106 reads as rewritten:

"§ 25-2-106. Definitions: 'Contract'; 'agreement'; 'contract for sale';

'sale'; 'preseiit sale'; 'layaway contract '; 'conforming' to contract;

'termination '; 'cancellation.

'

(1) In this article unless the context otherwise requires 'contract'

and 'agreement' are limited to those relating to the present or future

sale of -goodfr. goods, including layaway contracts. 'Contract for sale'

includes both a present sale of goods and a contract to sell goods at a

future time. A 'sale' consists in the passing of title from the seller to

the buyer for a price (G.S. 25-2-401). A 'present sale' means a sale

which is accomplished by the making of the contract. A 'layaway

contract' means any contract for the sale of goods in which the seller

agrees with the purchaser, in consideration for the purchaser's

payment of a deposit, down payment, or similar initial payment, to

hold identified goods for future delivery upon the purchaser's payment

of a specified additional amount, whether in installments or otherwise.

(2) Goods or conduct including any part of a performance are

'conforming' or conform to the contract when they are in accordance

with the obligations under the contract.
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(3) 'Termination' occurs when either party pursuant to a power

created by agreement or law puts an end to the contract otherwise than

for its breach. On 'termination' all obligations which are still

executory on both sides are discharged but any right based on prior

breach or performance survives.

(4) 'Cancellation' occurs when either party puts an end to the

contract for breach by the other and its effect is the same as that of

'termination' except that the cancelling party also retains any remedy
for breach of the whole contract or any unperformed balance."

Sec. 2. G.S. 25-2-718 (2) reads as rewritten:

"(2) Where the seller justifiably withholds delivery of goods

because of the buyer's breach, the buyer is entitled to restitution of

any amount by which the sum of his payments exceeds

(a) the amount to which the seller is entitled by virtue of terms

liquidating the seller's damages in accordance with subsection (1), «r

(b) in the absence of such terms, twenty per cent (20%) of the

value of the total performance for which the buyer is obligated under

the contract or five hundred dollars ($500.00), whichever is smaller.

smaller, or

(c) at the election of the seller in the case of a layaway contract,

the aggregate payments received by seller from buyer under the

contract or fifty dollars ($50.00), whichever is smaller.
"

Sec. 3. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

14th day of July, 1993.

S.B. 729 CHAPTER 341

AN ACT TO MERGE THE FRANKLIN COUNTY AND
FRANKLINTON CITY SCHOOL ADMINISTRATIVE UNITS.

The General Assembly of North Carolina enacts:

Section 1. Effective Date.

The existing Franklin County School Administrative Unit (the

"county unit") and the existing Franklinton City School Administrative

Unit (the "city unit") are merged effective July 1, 1994. The
resulting merged administrative unit shall be known as the Franklin

County School Administrative Unit (the "merged unit").

Sec. 2. Implementation Policy. -

As a part of the merger of the Franklinton City and Franklin

County Administrative Units, the Franklin County Board of

Commissioners shall adopt a Merger Implementation Policy which

shall not be changed prior to July 1, 1999, except as herein provided.

Once adopted by the Board of Commissioners the Implementation
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Policy may not be changed except by the Interim, Merged, or

Permanent Boards of Education and shall be enforceable in the same

manner as if a part of this act or as any other duly adopted policy of

the Interim, Merged, or Permanent Boards.

Sec. 3. Voting Rights Preclearance.

The merger of the county and city units is subject to preclearance

under the federal Voting Rights Act of 1965 before it may be

implemented. The Franklin County Attorney shall submit this act to

the United States Attorney General for preclearance under section 5 of

the Voting Rights Act of 1965 within 90 days of ratification of this act.

Sec. 4. Interim Board of Education.

(a) Upon ratification of this act there is created an Interim

Franklin County Board of Education (the "Interim Board") to consist

of the following members representing the county unit: James Dennis

Eaves, Ted Gilbert Gupton, Chester McArthur Pace, Warren Edward

Massenburg, and John Marshall Simmons, with: Chester Davis and

Randolph Blake Wright, representing the city unit.

(b) The term of office of the members of the Interim Board

commences upon the ratification of this act and continues until the

effective date of merger, July 1 , 1994.

(c) Vacancies on the Interim Board shall be filled by

appointment by the Franklin County Board of Commissioners.

(d) The Interim Board shall elect a chair and vice-chair from

among its members. The chair may vote as any other member of the

Interim Board.

(e) The Interim Board may enter into contracts for personnel

professional services and operational functions, including the authority

to employ an Interim Superintendent, support staff, an attorney, and

other contracted services pursuant to such appropriations and

allotments as may be made by the State Board of Education or the

Franklin County Board of Commissioners. The terms of the contracts

for the Interim Superintendent and other interim personnel shall

terminate no later than the effective date of merger.

(f) The State Board of Education shall allot to the Interim Board

upon the effective date of this act one superintendent position and one

clerical support position, and the Franklin County Board of

Commissioners may appropriate, at its discretion, such funds to the

Interim Board as are necessary for the effective implementation of this

act. The Interim Board may, at its discretion, use such allotments

and appropriations as provided for in this section to employ personnel

or for contracted services.

(g) The Interim Board shall organize itself and adopt policies

and procedures consistent with those powers possessed by county

boards of education under the General Statutes for the operation of the
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Interim Board and to govern the Merged Unit subsequent to the

effective date of merger; provided, however, that except as otherwise

provided for herein all policies adopted by the Interim Board shall be

subject to review and revision by the Merged Board or its successor

Permanent Board. Specifically, the Interim Board or its successor

Merged Board or Permanent Board shall:

(1) Adopt the school calendar for the 1994-95 school year; and

(2) Develop a recommended long-range facilities plan for the

Merged Unit, present that plan if completed before July 1

,

1994, to the existing boards of education, and in any event

present that plan to the Franklin County Board of

Commissioners by January 1, 1995.

The Interim Board may change the Implementation Policy as

provided for in Section 2 of this act by an affirmative vote of no less

than six members.
(h) All meetings of the Interim Board, or any committee thereof,

shall comply with Article 33C of Chapter 143 of the General Statutes

(Open Meetings Law); provided, however, that any discussions of the

Interim Board, or committee thereof, regarding litigation related to

either existing board of education or the Merged Unit may be held in

executive session,

(i) For purposes of dual office holding, the Interim Board shall

be considered a joint committee of the existing city and county boards

of education. Compensation of the Interim Board members shall be

set by the Franklin County Board of Commissioners. Those members
of the Interim Board who also serve on the existing boards of

education shall be eligible for compensation for serving on the Interim

Board in addition to the compensation paid them for service on the

existing city and county boards of education.

(j) The terms of office of members of the Interim Board shall

continue until their successors on the Merged Board take office;

whereupon the Interim Board shall cease to exist and the terms of

office of the members of the Interim Board shall be terminated.

Sec. 5. Merged Administrative Unit.

(a) Upon the effective date of merger the Interim Board shall

become the Merged Board and the members of the Interim Board of

Education at that time shall become the members of the Board of

Education of the Merged Unit and shall be named the Franklin

County Board of Education (the "Merged Board").

(b) Until the effective date of merger, the existing city and

county boards of education shall continue to exercise the same powers

and duties for the existing city and county administrative units, except

as otherwise herein provided. The terms of office of the existing city

and county boards of education are extended from the effective date of
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this act to the date of merger. No further elections for either of the

existing boards shall take place. Upon the effective date of merger,

the existing city and county administrative units and the existing city

and county boards of education shall cease to exist and the terms of

office of the members of the existing city and county boards of

education shall terminate.

(c) Upon merger, the Merged Board shall exercise the powers

and duties of a county board of education under the General Statutes;

provided, however, that the Merged Board may change the

Implementation Policy provided for in Section 2 of this act by an

affirmative vote of no less than six members.

The Merged Board or its successor Permanent Board shall not

change the student assignment boundaries prior to the 1995-96 school

year except by an affirmative vote of no less than six members, but

shall revise the student attendance plan for the 1995-96 school year

consistent with a long-range facility plan adopted pursuant to Section

4(g)(2) of this act.

(d) As of 12:01 a.m. on the effective date of merger, the

Merged Board and its successor Permanent Board, as provided for

herein, shall assume the title to all property of the existing city unit

and county unit. All claims and demands that the existing city unit

and county unit may have at the time of merger shall be transferred to

the Merged Unit, and the Merged Board and its successor Permanent

Board shall have the same authority to enforce those claims and

demands as the existing city and county boards of education would

have had, had they continued to exist. Any obligations and liabilities,

including existing personnel contracts, of the existing city unit and

county unit shall become the obligations and liabilities of the Merged
Board and its successor Permanent Board and those obligations and

liabilities may be enforced against the Merged Board and its successor

Permanent Board to the same extent they might be enforced against

the existing city and county boards of education had they continued to

exist.

A copy of this act shall be recorded in the Office of the Register

of Deeds of Franklin County by the attorney for the Franklin County
Board of Commissioners and the failure of either the Franklinton City

Board of Education or the Franklin County Board of Education to

make any conveyance shall not cause the title of the property to

remain in either of said boards of education.

If the Interim or Merged Board shall employ either of the

existing superintendents as Interim Superintendent while that person

continues to serve as superintendent of either existing administrative

unit, then the allotments to either existing administrative unit or the

Merged Unit shall not be reduced as a result of such employment and
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assignment; provided, however, that persons filling positions from

such allotments may not be paid from more than one allotment at the

time.

Nothing herein shall be construed to compel nor restrict the

Interim or Merged Board in the payment of locally funded

supplements, subject to appropriations therefor.

(e) Regardless of any other provision of this act, the Interim

Board may act as the Merged Board at any time following the

formation of the Interim Board for the purpose of employing a

Merged Superintendent. Such action shall not be inconsistent with

Article 18 of Chapter 115C of the General Statutes. Nothing herein

shall prohibit the Merged Board from employing the Interim

Superintendent as the Merged Superintendent, and nothing herein

contained shall require the Merged Board to employ the Interim

Superintendent as the Merged Superintendent.

(f) Vacancies on the Merged Board shall be filled by

appointment by the remaining members of the Merged Board.

(g) Compensation paid to members of the Merged Board shall be

determined as provided for by the General Statutes for county boards

of education,

(h) Ail meetings of the Merged Board, or committees thereof,

shall comply with Article 33C of Chapter 143 of the General Statutes

(Open Meetings Law); provided, however, that any discussions of the

Merged Board, or committee thereof, regarding litigation related to

either existing board of education or the Merged Unit may be held in

executive session.

Sec. 6. Permanent Board of Education.

(a) The Permanent Franklin County Board of Education shall be

comprised of seven members, five of whom are elected from districts,

and two of whom are elected at large.

(b) The members of the Permanent Board shall be elected for a

term of four years in partisan elections held at the time of the general

election for county offices, in the same manner as elections for county

officers, including primary elections if required. The primary

elections shall be held on the dates provided by law for county

elections. Duly elected members of the Permanent Board shall take

office the first Monday of December immediately following their

election and shall take the oath of office prescribed in Article VI,

Section 7 of the Constitution. Upon the members of the Permanent

Board being installed, the Permanent Board shall replace the Merged
Board and shall assume all of the duties, powers, assets, and liabilities

of the Merged Board as provided for in Section 5(d) of this act and the

Merged Board shall cease to exist and the terms of office of the

members of the Merged Board shall end.
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(c) The initial election for the Permanent Board shall be held at

the time of the general election in 1994. In 1994, the odd-numbered

seats shall be elected for a four-year term and the even-numbered

seats shall be elected for a two-year term. In subsequent elections

each seat shall be elected for four-year terms.

(d) The electoral districts for elections to be held in 1994 and

thereafter shall be as follows:

District 1 is Louisburg and Frani<linton Townships and elects two

members. Only qualified voters residing in Louisburg Township may
be candidates for and serve for Seat 1, but all the qualified voters of

District 1 nominate and elect that seat. Only qualified voters residing

in Franklinton Township may be candidates for and serve for Seat 2,

but all the qualified voters of District 1 nominate and elect that seat.

District 2 is Hayesville, Sandy Creek, Gold Mine, and Cedar

Rock Townships, and elects one member. This district nominates and

elects Seat 3, and any qualified voter of the district may be a candidate

for and serve for Seat 3.

District 3 is Dunn, Cypress Creek, Youngsville, and Harris

Township, and elects two members. Only qualified voters residing in

Dunn or Cypress Creek Townships may be candidates for and serve

for Seat 4, but all the qualified voters of District 3 nominate and elect

that seat. Only qualified voters residing in Youngsville or Harris

Townships may be candidates for and serve for Seat 5, but all the

qualified voters of District 3 nominate and elect that seat.

Any change in District configuration approved under G.S. 1I5C-

37(i) must also be approved by the Franklin County Board of

Commissioners.

(dl) The seats elected at large are Seats 6 and 7. Any qualified

voter in Franklin County may be a candidate for and serve in those

seats.

(e) The Permanent Board is named the Franklin County Board
of Education and shall exercise those powers and duties as specified in

the General Statutes for county boards of education; provided,

however, that the Permanent Board may change the Merger
Implementation Policy provided for in Section 2 of this act by an

affirmative vote with no more than one dissenting vote. On or after

July 1, 1999, the Permanent Board, in its sole discretion, may change
the Implementation Policy as it would any other duly adopted policy of

the Permanent Board. Regardless of the Permanent Board's action on
the Implementation Policy, the Permanent Board shall, at least, every

five years, or as often as the State shall require a revision in the

Long-Range Facilities Plan, review and revise, at its discretion, the

student assignment plan in conjunction with the facilities plan.
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(f) The compensation paid to members of the Permanent Board
shall be determined as provided for by the General Statutes for county
boards of education.

(g) Vacancies on the Permanent Board shall be filled by
appointment by the remaining members of the Permanent Board. Any
person appointed to fill an unexpired term on the Permanent Board
must be at the time of the appointment and must remain a resident of
the district for which he/she is appointed. Appointments to fill

vacancies on the Permanent Board shall be for the remainder of the
unexpired term.

(h) Should any member of the Permanent Board change his/her
residence, that member shall notify the Secretary of the Permanent
Board within 15 days of such change who shall then immediately
notify the Permanent Board of such notice. If the Permanent Board
determines that the member's change of residence has caused the

member to no longer be a resident of the district from which the

member was elected or appointed, then that person shall no longer be
eligible to serve on the Permanent Board representing that district and
the board shall declare a vacancy.

(i) All meetings of the Permanent Board, or committee thereof,

shall comply with Article 33C of Chapter 143 of the General Statutes

(Open Meetings Law); provided, however, that any discussions of the

Permanent Board, or committee thereof, regarding litigation related to

either existing board of education or the Merged Unit may be held in

executive session.

Sec. 7. Severability and Remedy for Nullification.

In the event that any section or portion of this act shall be found
to be invalid by a court of competent jurisdiction or be objected to by
the Attorney General of the United States pursuant to section 5 of the

Voting Rights Act of 1965, such findings or objections shall in no way
nullify any other section or portion of this act not found to be invalid

or objected to. If the Attorney General objects to any portion of this

act concerning the method of selecting the Interim, Merged, or
Permanent Board, the Franklin County Board of Commissioners may
alter, by resolution, such portions of this plan as necessary to achieve
compliance with the Voting Rights Act of 1965. The changes made
by the Franklin County Board of Commissioners shall have the same
effect as if enacted by the General Assembly. Any resolution adopted
by the Franklin County Board of Commissioners pursuant to this

section shall be filed by the attorney for the Franklin County Board of
Commissioners with the Secretary of State, the Register of Deeds for

Franklin County, the State Superintendent of Public Instruction, and
the Secretary of the Interim or Merged Board upon final approval of
the merger plan by the Attorney General.
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Sec. 8. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of July, 1993.

S.B. 773 CHAPTER 342

AN ACT AMENDING THE CHARTER OF THE CITY OF
DURHAM CONCERNING THE EFFECTIVE DATES OF
ORDINANCES ANNEXING TERRITORY TO THE CITY AND
ANNEXATIONS BY PETITION, AND CONCERNING
ANNEXATION BOUNDARIES.

The General Assembly of North Carolina enacts:

Section 1. The Charter of the City of Durham, being Chapter

671, Session Laws of 1975, is amended by adding the following new

sections:

"Sec. 2.3. Effective date of annexation ordinances.

(a) The provisions of G.S. 160A-31(d), 160A-58.2, and 160A-58.7

notwithstanding, the city council may make annexation ordinances

adopted pursuant to Parts 1 or 4 of Article 4A of Chapter 160A of the

General Statutes effective on any specified date within three years from

the date of passage of the annexation ordinance.

(b) The provisions of G.S. 160A-49(e)(4) notwithstanding, the city

council may fix the effective date of annexation ordinances adopted

pursuant to Part 3 of Article 4A of Chapter 160A of the General

Statutes for any date not less than 40 days nor more than three years

from the date of passage of the ordinances.

(c) An annexation ordinance adopted pursuant to Article 4A of

Chapter 160A of the General Statutes or this Charter may be amended

by ordinance at any time prior to the effective date of such ordinance

to change the effective date of the ordinance to any other date

permitted by general law or this Charter. Such ordinance amending

the ordinance may be adopted at any regular or special meeting of the

city council and requires seven affirmative votes for passage. If the

ordinance is to delay the effective date, no notice, public hearing, or

other procedural requirement of Article 4A of Chapter 160A of the

General Statutes, other than G.S. 160A-29, 160A-51, and 160A-58.8

as applicable, applies to the adoption of such an ordinance. If the

ordinance is to advance the effective date, notice of the proposed

ordinance shall be given and a public hearing on the proposed

ordinance shall be held under the same procedure required for the

original annexation, but:
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(1) With only the requirement of information in the notice and
at the hearing as to the area to be affected and the adopted

effective date and proposed new effective date; and

(2) No other procedural requirement of Article 4A of Chapter

160A of the General Statutes, except for G.S. 160A-29,

160A-51, and 160A-58,8 as applicable, applies to the

adoption of such an ordinance amendment.

(d) Any annexation ordinance adopted pursuant to Article 4A of

Chapter 160A of the General Statutes or this Charter may be repealed

by ordinance at any time prior to the effective date of the ordinance.

"Sec. 2.4. Annexation petition signatures. A petition for annexation

of property submitted pursuant to G.S. 160A-31 need not be signed by

any owner of real property that is wholly exempt from property

taxation under the Constitution and laws of North Carolina, nor by

railroad companies, public utilities as defined in G.S. 62-3(23), or

electric or telephone membership corporations.

"Sec. 2.5. Use of property lines as annexation boundaries. The
provisions of G.S. 160A-48(e) notwithstanding, the City may use

property lines rather than topographic features as annexation

boundaries."

Sec. 2. This act applies only to Durham City.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

Hthday of July, 1993.

S.B. 802 CHAPTER 343

AN ACT TO MAKE TECHNICAL AND OTHER CHANGES TO
THE EMPLOYMENT SECURITY LAWS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 96-4(t)(5) reads as rewritten:

"(5) Privileged Status of Letters and Reports and Other

Information Relating to Administration of this Chapter. ~
All letters, reports, communication, or any other matters,

either oral or written, including any testimony at any

hearing, from the employer or employee to each other or to

the Commission or any of its agents, representatives, or

employees, which letters, reports, or other communication
shall have been written, sent, delivered, or made in

connection with the requirements of the administration of

this Chapter, shall be absolutely privileged communication
in any civil or criminal proceedings except proceedings

pursuant to or involving the administration of this Chapter
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and except proceedings involving child support and only for

the purpose of establishing the payment and amount of

unemployment compensation benefits. Nothing in this

subdivision shall be construed to prohibit the Commission,

upon written request and on a reimbursable basis only,

from disclosing information to any part>f to the proceeding

from the records of an adjudication or a proceeding before

an appeals referee, deputy commissioner, or other hearing

officer by whatever name called, compiled for the purpose

of resolving issues raised pursuant to the Employment

Security Law,"

Sec. 2. G.S. 96-14 is amended by adding the following new

subsections to read:

"(ID) For the purposes of this Chapter, any claimant leaving
~ work to accompany the claimant's spouse to a new place

of residence where that spouse has secured work in a

location that is too far removed for the claimant

reasonably to continue his or her work shall serve a time

certain disqualification for benefits for a period of five

weeks beginning the first day of the first week after the

disqualifying act occurs with respect to which week an

individual files a claim for benefits.

(IE) For the duration of an individual's unemployment,

beginning with the first day of the first week after the

disqualifying act occurs with respect to which week an

individual files a claim for benefits, if it is determined by

the Commission that such individual is, at the time such

claim is filed, unemployed because the individual, without

good cause attributable to the employer and after receiving

notice from the employer, refused to return to work for a

former employer when recalled within four weeks from a

layoff, or when recalled in any week in which the work

search requirements under G.S. 96-13 have been waived.

As used in this subsection, the term 'layoff means a

temporary separation from work due to no work available

for the individual at the time of separation from work and

the individual is retained on the employer's payroll and is

a continuing employee subject to recall by the employer.
"

Sec. 3. G.S. 96-14(10) reads as rewritten:

"(10) Any employee disqualified for the duration of his

unemployment due to the provisions of (1), (2), (2B), (3),

(4), or (6A) above may have that permanent

disqualification removed if he meets the following three

conditions:
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a. Returns to work for at least five weeks and is paid

cumulative wages of at least 10 times his weekly
benefit amount;

b. Subsequently becomes unemployed through no fault of

his own; and

c. Meets the availability requirements of the law.

Any time certain disqualification imposed by the

provisions of subsection (2A) may subsections (1),

(ID), and (2A) shall be removed by serving the

disqualification imposed as provided by this

subsection.

Provided for good cause shown the Commission in its

discretion may as to any permanent disqualification

provided in this Chapter reduce the disqualification

period to a time certain but not less than five weeks.

For purposes of thi s subdivi sion good cau se shall

include—a

—

claimant' s

—

leaving—work—in

—

order—to

accompany the claimant's spouse to a new place of

residence where that spouse has secured work in a

location which is too far removed for the claimant to

continue his or her work. The maximum amount of

benefits due any individual whose permanent
disqualification is changed to a time certain shall be

reduced by an amount determined by multiplying the

number of weeks of disqualification by the weekly

benefit amount.

Provided further, any permanent disqualification

pursuant to the provisions of (1). (2), (3), (4), or (6A)

shall terminate two years after the effective date of the

beginning of said disqualification."

Sec. 4. G.S. 96-15(b)(2) reads as rewritten:

"(2) Adjudication. ~ When a protest is made by the claimant to

the initial or monetary determination, or a question or issue

is raised or presented as to the eligibility of a claimant

under G.S. 96-13, or whether any disqualification should

be imposed under G.S. 96-14, or benefits denied or

adjusted pursuant to G.S. 96-18, the matter shall be

referred to an adjudicator. The adjudicator may consider

any matter, document or statement deemed to be pertinent

to the issues, including telephone conversations, and after

such consideration shall render a conclusion as to the

claimant's benefit entitlements. The adjudicator shall notify

the claimant and all other interested parties of the

conclusion reached. The conclusion of the adjudicator
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shall be deemed the final decision of the Commission

unless within 10 working days after the date of notification

or mailing of the conclusion, whichever is earlier, a written

appeal is filed pursuant to such regulations as the

Commission may adopt. The Commission shall be deemed
an interested party for such purposes and may remove to

itself or transfer to an appeals referee the proceedings

involving any claim pending before an adjudicator.

Provided, any interested employer shall be allowed 10

working days from the earlier of mailing or delivery of the

notice of the filing of a claim against the employer's

account to protest the claim and have the claim referred to

an adjudicator for a decision on the question or issue

raised. Provided further, no question or issue may be

raised or presented by the Commission as to the eligibility

of a claimant under G.S. 96-13, or whether any

disqualification should be imposed under G.S. 96-14, after

20 working days from the first day of the first week after

the question or issue occurs with respect to which week an

individual filed a claim for benefits. None of the

provisions of this subsection shall have the force and effect

nor shall the same be construed or interested as repealing

any of the provisions of G.S. 96-18. "

Sec. 5. G.S. 96- 15(c) reads as rewritten:

"(c) Appeals. — Unless an appeal from the adjudicator is

withdrawn, an appeals referee shall set a hearing in which the parties

are given reasonable opportunity to be heard. The conduct of

hearings shall be governed by suitable regulations established by the

Commission. Such regulations need not conform to common law or

statutory rules of evidence or technical or formal rules of procedure

but shall provide for the conduct of hearings in such manner as to

ascertain the substantial rights of the parties. The hearings may be

conducted by conference telephone call or other similar means
provided that if any party files with the Commission prior written

objection to the telephone procedure, that party will be afforded an

opportunity for an in-person hearing at such place in the State as the

Commission by regulation shall provide. The appeals referee may
affirm or modify the conclusion of the adjudicator or issue a new
decision in which findings of fact and conclusions of law will be set

out or dismiss an appeal when the appellant fails to appear at the

appeals hearing to prosecute the appeal after having been duly notified
'

of the appeals hearing. The evidence taken at the hearings before the

{
appeals referee shall be recorded and the decision of the appeals

I referee shall be deemed to be the final decision of the Commission

I
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unless within 10 days after the date of notification or mailing of the

decision, whichever is earlier a written appeal is filed pursuant to such
regulations as the Commission may adopt. No person may be
appointed as an appeals referee unless he or she possesses the

minimum qualifications necessary to be a staff attorney eligible for

designation by the Commission as a hearing officer under G.S.
96-4(m). No appeals referee in full-time permanent status may
engage in the private practice of law as defined in G.S. 84-2.1 while

serving in office as appeals referee; violation of this prohibition shall

be grounds for removal. Whenever an appeal is taken from a decision

of the appeals referee, the appealing party shall submit a clear written

statement containing the grounds for the appeal within the time

allowed by law for taking the appeal, and if such timely statement is

not submitted, an appeals referee may dismiss the appeal."

Sec. 6. Section 2 of Chapter 409 of the 1991 Session Laws
reads as rewritten:

"Sec. 2. This act becomes effective October 1, 1991, 1991

.

^aad

expires on June 30, 1993.
"

Sec. 7. G.S. 96-1 8(g)(3) is amended by adding the following

new subsection to read:

"f. The Commission may in its discretion decline to collect

overpayments to claimants if the claimant has deceased

after the payment was made. In such a case the

Commission may remove the debt of the deceased

claimant from its records.
"

Sec. 8. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

14th day of July, 1993.

S.B. 821 CHAPTER 344

AN ACT TO AMEND THE CURRENT PROCEDURE FOR THE
REGISTRATION OF WATER WITHDRAWALS TO MAKE THE
PROCEDURE MORE EFFECTIVE, TO PROVIDE MORE
USEFUL INFORMATION, AND TO IMPOSE A LATE
PAYMENT FEE FOR LATE REGISTRATIONS.

The General Assembly of North Carolina enacts: \ .:.

Section 1. G.S. 143-215.22H reads as rewritten:

"§ 143-21 5. 22H. Registration of water withdrawals and transfers

required.

(a) Any person who withdraws 1,000,000 gallons per day or more
of water from the surface or ground waters of the State or who
transfers 1,000,000 gallons per day or more of water from one river
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basin to another shall register the withdrawal or transfer with the

Commission. A person registering a water withdrawal or transfer

shall provide the Commission with the following information:

(1) The maximum daily amount of the water withdrawal or

transfer expressed in millions of gallons per day.

(la) The monthly average withdrawal or transfer expressed in

millions of gallons per day.

(2) The location of the points of withdrawal and discharge and

the capacity of each facility used to make the withdrawal or

transfer.

(3) The monthly average discharge expressed in millions of

gallons per day.

(b) Any person initiating a new surface water withdrawal or

transfer of 1,000,000 gallons per day or more shall register the

withdrawal or transfer with the Commission not later than six months
after the initiation of the withdrawal or transfer. The information

required under subsection (a) of this section shall be submitted with

respect to the new withdrawal or transfer.

(c) A unit of local government that has completed a local water

supply plan that meets the requirements of G.S. 143-355(1) and that

has periodically revised and updated its plan as required by the

Department has satisfied the requirements of this section and is not

required to separately register a water withdrawal or transfer or to

update a registration under this section.

(d) Any person who is required to register a water withdrawal or

transfer under this section shall update the registration by providing

the Commission with a current version of the information required by
subsection (a) of this section at five-year intervals following the initial

registration. A person who submits information to update a

registration of a water withdrawal or transfer is not required to pay an
additional registration fee under G.S. 143-215. 3(a)(la) and G.S.

143-215.3(a)(lb), but is subject to the late registration fee established

under this section in the event that updated information Is not

submitted as required by this subsection.

(e) Any person who is required to register a water transfer or

withdrawal under this section and fails to do so shall pay, In addition

to the registration fee required under G.S. 143-215. 3(a)(la) and G.S.
143-215. 3(a)(lb), a late registration fee of five dollars ($5.00) per day
for each day the registration is late up to a maximum of five hundred
dollars ($500.00). A person who is required to update a registration

under this section and fails to do so shall pay a fee of five dollars

($5.00) per day for each day the updated information Is late up to a

maximum of five hundred dollars ($500.00). A late registration fee
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shall not be charged to a farmer who submits a registration that

pertains to farming operations.
"

Sec. 2. G.S. 143-215. 3(a)(lb) reads as rewritten:

"(lb) The fee to be charged pursuant to G.S. 143-215.3(a)(la)

for processing of an application for a permit under G.S. 143-215.1 of

Article 21 and G.S. 143-215.108 and G.S. 143-215.109 of Article

21B of this Chapter may not exceed four hundred dollars ($400.00).

The fee to be charged pursuant to G.S. 143-215. 3(a)(la) for

processing an application for a registration under Part 2A of this

Article or Article 38 or Part 2A of this Chapter may not exceed fifty

dollars ($50.00) for any single application > except that a penalty of as

much as twenty percent (20%) of the fee may be assessed for late

registration, registration. An additional fee of twenty percent (20%)
of the registration processing fee may be assessed for a late

registration under Article 38 of this Chapter. The fee for

administering and compliance monitoring under G.S. 143-215.1 of

Article 21 and G.S. 143-215.108 and G.S. 143-215.109 of Article

21 B shall be charged on an annual basis for each year of the permit

term and may not exceed one thousand five hundred dollars ($1,500)

per year. Fees for processing all permits under Article 21A and all

other sections of Articles 21 and 21 B shall not exceed one hundred
dollars ($100.00) for any single permit. Notwithstanding any other

provision of this subdivision, the total payment for fees required for all

permits under this subsection for any single facility shall not exceed

seven thousand five hundred dollars ($7,500) per year, which amount
shall include all application fees and fees for administration and

compliance monitoring, A single facility is defined to be any

contiguous area under one ownership and in which permitted activities

occur. For all permits issued under these Articles where a fee

schedule is not specified in the statutes, the Commission, or other

commission specified by statute shall adopt a fee schedule in a rule

following the procedures established by the Administrative Procedure

Act. Such fee schedules shall be established to refiect the size of the

emission or discharge, the potential impact on the environment, the

staff costs involved, relative costs of the issuance of new permits and

the reissuance of existing permits, and shall include adequate

safeguards to prevent unusual fee assessments which would result in

serious economic burden on an individual applicant. A system shall be

considered to allow consolidated annual payments for persons with

multiple permits. In its rulemaking to establish fee schedules, the

Commission is also directed to consider a method of rewarding

facilities which achieve full compliance with administrative and

self-monitoring reporting requirements, and to consider, in those cases
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where the cost of renewal or amendment of a permit is less than for

the original permit, a lower fee for such renewal or amendment."

Sec. 3. Any person who withdraws or transfers 1,000,000

gallons of water per day or more on or after 1 October 1993 shall

register the withdrawal or transfer as required by G.S. 143-21 5.22H
by 1 January 1994. This act shall not be construed to require a

person who has complied with G.S. 143-2 15.22H at the time this act

becomes effective to file an additional water withdrawal or transfer

registration with the Environmental Management Commission.
Sec. 4. This act becomes effective 1 October 1993.

In the General Assembly read three times and ratified this the

14th day of July, 1993.

S.B. 822 CHAPTER 345

AN ACT TO INCREASE THE MAXIMUM MOTOR VEHICLE
TAX THAT CAN BE LEVIED IN THE CITY OF CHARLOTTE
AND THE TOWN OF MATTHEWS AND TO PROVIDE THAT
THE PROCEEDS OF THE ADDITIONAL TAX MAY BE USED
ONLY FOR PUBLIC MASS TRANSPORTATION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 20-97(a), as amended by Chapter 1009 of the

1985 Session Laws and Chapter 209 of the 1991 Session Laws, reads

as rewritten:

"(a) All taxes levied under the provisions of this Article are

intended as compensatory taxes for the use and privileges of the public

highways of this State, and shall be paid by the Commissioner to the

State Treasurer, to be credited by him to the State Highway Fund; and
no county or municipality shall levy any license or privilege tax upon
any motor vehicle licensed by the State of North Carolina, except that

cities and towns other than the City of Durham may levy not more
than nvent}r-five dollars ($25 . 00) thirty dollars ($30.00) per year upon
any vehicle resident therein, and except that the City of Durham may
levy not more than one dollar ($1.00) per year upon any vehicle

resident therein. Provided, further, that cities and towns may levy, in

addition to the amounts hereinabove provided for, a sum not to exceed
fifteen dollars ($15.00) per year upon each vehicle operated in such
city or town as a taxicab. Provided, further that any tax levied in

excess of twenty dollars ($20.00) per year per vehicle by the City of

Charlotte and any tax levied in excess of five dollars ($5.00) per year
per vehicle by the Town of Matthews shall be dedicated to and may
«»iy be expended only for public mass transit systems and mass
transit-related activities."

1057



CHAPTER 346 Session Laws - 1993

Sec. 2. This act applies to the City of Charlotte and the Town
of Matthews only.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

Hthday of July, 1993. : : .

H.B. 1122 CHAPTER346

AN ACT TO DIRECT THE HEALTH SERVICES COMMISSION
TO ADOPT RULES RESTRICTING THE OFFERING OF
UNWRAPPED FOOD SAMPLES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-248(a3) reads as rewritten:

"(a3) The rules adopted by the Commission pursuant to

subsections (a), (al), and (a2) of this section shall address, but not be

limited to, the following:

(1) Establishment of sanitation requirements for cleanliness of

floors, walls, ceilings, storage spaces, utensils, and other

areas and items;

(2) The adequacy of:

a. Lighting, ventilation, and water supply;

b. Sewage collection, treatment, and disposal facilities; and

c. Lavatory facilities, food protection facilities, and waste

disposal;

(3) The cleaning and bactericidal treatment of eating and

drinking utensils and other food-contact surfaces;

(3a) The appropriate and reasonable use of gloves or utensils by

employees who handle unwrapped food;

(4) The methods of food preparation, transportation, catering,

storage, and serving;

(5) The health of employees; -and

(6) Animal and vermin control

.

control; and

(7) The prohibition against the offering of unwrapped food

samples to the general public unless the offering and

acceptance of the samples are continuously supervised by

an agent of the entity preparing or offering the samples or

by an agent of the entity on whose premises the samples

are made available. As used in this subdivision, 'food

samples' means unwrapped food prepared and made
available for sampling by and without charge to the general

public for the purpose of promoting the food made available

for sampling. This subdivision does not apply to

unwrapped food prepared and offered in buffet, cafeteria,
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or other style in exchange for payment by the general

public or by the person or entity arranging for the

preparation and offering of such unwrapped food. This

subdivision shall not apply to open air produce markets nor

to farmer market facilities operated on land owned or leased

by the State of North Carolina or any local government.

The rules shall contain a system for grading facilities, such as Grade
A, Grade B, and Grade C."

Sec. 2. This act becomes effective January 1, 1994.

In the General Assembly read three times and ratified this the

14th day of July, 1993.

H.B. 457 CHAPTER 347

AN ACT TO REMOVE BARRIERS IN INSURANCE POLICIES
AND PLANS TO PROVIDE FOR REIMBURSEMENT TO
ADVANCED PRACTICE REGISTERED NURSES PROVIDING
SERVICES WITHIN THE SCOPE OF THEIR PRACTICE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 58-50-25 reads as rewritten:
" § 58-50-25. Nurses ' services.

No agency, institution or physician providing a service for which
payment or reimbursement is required to be made under a policy

governed by Articles 1 through 64 of this Chapter shall be denied

such payment or reimbursement on account of the fact that such
services were rendered through a registered nurse acting under
authority of rules and regulations adopted by the Board of Medical
Examiners and the Board of Nursing pursuant to G.S. 90-6 and
90-171.23.

Nothing herein shall be con strued to authorize contracting with or

making payments directly to any nurse not otherwise permitted.
"

Sec. 2. G.S. 58-50-30 reads as rewritten:
" § 58-50-30. Discrimination forbidden; right to choose services of
optometrist, podiatrist, dentist or chiropractor, dentist, chiropractor, or

advanced practice registered nurse.

Discrimination between individuals of the same class in the amount
of premiums or rates charged for any policy of insurance covered by
Articles 50 through 55 of this Chapter, or in the benefits payable
thereon, or in any of the terms or conditions of such policy, or in any
other manner whatsoever, is prohibited.

Whenever any policy of insurance governed by Articles 1 through
64 of this Chapter provides for payment of or reimbursement for any
service which is within the scope of practice of a duly licensed
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optometrist, or a duly licensed podiatrist, q¥ a duly licensed dentist, «*

a duly licensed chiropractor, «f a duly licensed practicing

psychologist, or an advanced practice registered nurse, the insured or

other persons entitled to benefits under such policy shall be entitled to

payment of or reimbursement for such services, whether such services

be performed by a duly licensed physician or physician, a duly

licensed optometrist, or a duly licensed podiatrist, of a duly licensed

dentist or dentist, a duly licensed chiropractor, or a duly licensed

practicing psychologist, or an advanced practice registered nurse,

notwithstanding any provision contained in such policy. Whenever
any policy of insurance governed by Articles 1 through 64 of this

Chapter provides for certification of disability which is within the

scope of practice of a duly licensed physician, of a duly licensed

optometrist, «r a duly licensed podiatrist, or a duly licensed dentist, of

a duly licensed chiropractor, ^r a duly licensed practicing

psychologist, or an advanced practice registered nurse, the insured or

other persons entitled to benefits under such policy shall be entitled to

payment of or reimbursement for such disability whether such

disability be certified by a duly licensed physician, or a duly licensed

optometrist, «r a duly licensed podiatrist, «f a duly licensed dentist, or

a duly licensed chiropractor, or a duly licensed practicing

psychologist, or an advanced practice registered nurse, notwithstanding

any provisions contained in such policy. The policyholder, insured,

or beneficiary shall have the right to choose the provider of such

services notwithstanding any provision to the contrary in any other

statute.

For the purposes of this section, a 'duly licensed practicing

psychologist' shall be defined to only include a psychologist who is

duly licensed or certified in the State of North Carolina and has a

doctorate degree in psychology and at least two years clinical

experience in a recognized health setting, or has met the standards of

the National Register of Health Providers in Psychology.

Payment or reimbursement is required by this section for a service

performed by an advanced practice registered nurse only when:

(1) The service performed is within the nurse's lawful scope of

practice;

(2) The policy currently provides benefits for identical services

performed by other licensed health care providers;

(3) The service is not performed while the nurse is a regular

employee in an office of a licensed physician;

(4) The service is not performed while the registered nurse is

employed by a nursing facility (including a hospital, skilled

nursing facility, intermediate care facility, or home care

agency); and
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(5) Nothing in this section is intended to authorize payment to

more than one provider for the same service.

No lack of signature, referral, or employment by any other health

care provider may be asserted to deny benefits under this provision.

For purposes of this section, an 'advanced practice registered nurse'

means only a registered nurse who is duly licensed or certified as a

nurse practitioner, clinical specialist in psychiatric and mental health

nursing, or nurse midwife.
"

Sec. 3. G.S. 58-65-1 reads as rewritten:

"
§ 58-65-1. Regulation and definitions; application of other laws; profit

and foreign corporations prohibited.

Any corporation heretofore or hereafter organized under the general

corporation laws of the State of North Carolina for the purpose of

maintaining and operating a nonprofit hospital and/or medical and/or

dental service plan whereby hospital care and/or medical and/or dental

service may be provided in whole or in part by said corporation or by

hospitals and/or physicians and/or dentists participating in such plan,

or plans, shall be governed by this Article and Article 66 of this

Chapter and shall be exempt from all other provisions of the insurance

laws of this State, heretofore enacted, unless specifically designated

herein, and no laws hereafter enacted shall apply to them unless they

be expressly designated therein.

The term 'hospital service plan' as used in this Article and Article

66 of this Chapter includes the contracting for certain fees for, or

furnishing of, hospital care, laboratory facilities. X-ray facilities,

drugs, appliances, anesthesia, nursing care, operating and obstetrical

equipment, accommodations and/or any and all other services

authorized or permitted to be furnished by a hospital under the laws of

the State of North Carolina and approved by the North Carolina

Hospital Association and/or the American Medical Association.

The term 'medical service plan' as used in this Article and Article

66 of this Chapter includes the contracting for the payment of fees

toward, or furnishing of, medical, obstetrical, surgical and/or any

other professional services authorized or permitted to be furnished by

a duly licensed physician, except that in any plan in any policy of

insurance governed by this Article and Article 66 of this Chapter that

includes services which are within the scope of practice of a duly

licensed optometrist, a duly licensed chiropractor, a duly licensed

practicing psychologist, an advanced practice registered nurse, and a

duly licensed physician, then the insured or beneficiary shall have the

right to choose the provider of the care or service, and shall be

entitled to payment of or reimbursement for such care or service,

whether the provider be a duly licensed optometrist, a duly licensed

chiropractor, a duly licensed practicing psychologist, an advanced
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practice registered nurse, or a duly licensed physician notwithstanding

any provision to the contrary contained in such policy. The term

'medical services plan' also includes the contracting for the payment
of fees toward, or furnishing of, professional medical services

authorized or permitted to be furnished by a duly licensed provider of

health services licensed under Chapter 90 of the General Statutes.

Payment or reimbursement is required by this section for a service

performed by an advanced practice registered nurse only when:

(1) The service performed is within the nurse's lawful scope of

practice;

(2) The policy currently provides benefits for identical services

performed by other licensed health care providers;

(3) The service is not performed while the nurse is a regular

employee in an office of a licensed physician;

(4) The service is not performed while the registered nurse is

employed by a nursing facility (including a hospital, skilled

nursing facility, intermediate care facility, or home care

agency); and

(5) Nothing in this section is intended to authorize payment to

more than one provider for the same service.

No lack of signature, referral, or employment by any other health

care provider may be asserted to deny benefits under this provision.

For purposes of this section, an 'advanced practice registered nurse'

means only a registered nurse who is duly licensed or certified as a

nurse practitioner, clinical specialist in psychiatric and mental health

nursing, or nurse midwife.

For the purposes of this section, a 'duly licensed practicing

psychologist' shall be defined to only include a psychologist who is

duly licensed or certified in the State of North Carolina and has a

doctorate degree in psychology and at least two years clinical

experience in a recognized health setting, or has met the standards of

the National Register of Health Providers in Psychology.

The term 'dental service plan' as used in this Article and Article 66
of this Chapter includes contracting for the payment of fees toward, or

furnishing of dental and/or any other professional services authorized

or permitted to be furnished by a duly licensed dentist.

The insured or beneficiary of every 'medical service plan' and of

every 'dental service plan,' as those terms are used in this Article and

Article 66 of this Chapter, or of any policy of insurance issued

thereunder, that includes services which are within the scope of

practice of both a duly licensed physician and a duly licensed dentist

shall have the right to choose the provider of such care or service, and

shall be entitled to payment of or reimbursement for such care or

service, whether the provider be a duly licensed physician or a duly
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licensed dentist notwithstanding any provision to the contrary

contained in any such plan or policy.

The term 'hospital service corporation' as used in this Article and

Article 66 of this Chapter is intended to mean any nonprofit

corporation operating a hospital and/or medical and/or dental service

plan, as herein defined. Any corporation heretofore or hereafter

organized and coming within the provisions of this Article and Article

66 of this Chapter, the certificate of incorporation of which authorizes

the operation of either a hospital or medical and/or dental service

plan, or any or all of them, may, with the approval of the

Commissioner of Insurance, issue subscribers' contracts or certificates

approved by the Commissioner of Insurance, for the payment of either

hospital or medical and/or dental fees, or the furnishing of such

services, or any or all of them, and may enter into contracts with

hospitals for physicians and/or dentists, or any or all of them, for the

furnishing of fees or services respectively under a hospital or medical

and/or dental service plan, or any or all of them.

The term 'preferred provider' as used in this Article and Article 66

of this Chapter with respect to contracts, organizations, policies or

otherwise means a health care service provider who has agreed to

accept, from a corporation organized for the purposes authorized by

this Article and Article 66 of this Chapter or other applicable law,

special reimbursement terms in exchange for providing services to

beneficiaries of a plan administered pursuant to this Article and Article

66 of this Chapter. Except to the extent prohibited either by G.S.

58-65-140 or by regulations promulgated by the Department of

Insurance not inconsistent with this Article and Article 66 of this

Chapter, the contractual terms and conditions for special

reimbursement shall be those which the corporation and preferred

provider find to be mutually agreeable.

No foreign or alien hospital or medical and/or dental service

corporation as herein defined shall be authorized to do business in this

State."

Sec. 4. G.S. 58-65-35 reads as rewritten:

" § 58-65-35. Nurses ' services.

No agency, institution or physician providing a service for which

payment or reimbursement is required to be made under a contract

governed by this Article and Article 66 of this Chapter shall be denied

such payment or reimbursement on account of the fact that the service

was rendered through a registered nurse acting under authority of

rules and regulations adopted by the Board of Medical Examiners and

the Board of Nursing pursuant to G.S. 90-6 and 90-171.23.

Nothing herein shall be construed to authorize contracting with or

making payments directly to a nurse not otherwi se permitted.
"
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Sec. 5. This act becomes effective October 1, 1993, and applies

to all plans and policies with an inception, renewal, or anniversary

date on or after October 1, 1993. This act expires October 1, 1998.

In the General Assembly read three times and ratified this the

ISthday of July, 1993.

S.B. 875 CHAPTER 348

AN ACT TO REGULATE INTERBASIN TRANSFERS.

The General Assembly of North Carolina enacts:

Section 1. Part 2A of Article 21 of Chapter 143 of the General

Statutes reads as rewritten:

"Part 2A. Registration of Water Withdrawals and Tran sfers .

Transfers; Regulation of Surface Water Transfers.

"§ 143-21 5. 22G. Definitions.

In addition to the definitions set forth in G.S. 143-212 and G.S.
143-213, the following definitions apply to this Part.

(1) 'River basin' means any of the following river basins

designated on the map entitled 'Major River Basins and

Sub-basins in North Carolina' and filed in the Office of the

Secretary of State on 16 April 1991:

a. 1-1 Broad River.

b. 2-1 Haw River.

c.

d.

e.

2-2

2-3

2-4

Deep River.

Cape Fear River.

South River.

f. 2-5 Northeast Cape Fear River.

g- 2-6 New River.

h. 3-1 Catawba River.

i. 3-2 South Fork Catawba River.

J-
4-1 Chowan River.

k. 4-2 Meherrin River.

1.

m.

5-1

5-2

Nolichucky River.

French Broad River.

n.

0.

5-3

6-1

Pigeon River.

Hiwassee River.

P- 7-1 Little Tennessee River.

q-

r.

7-2

8-1

Tuskasegee (Tuckasegee) River.

Savannah River.

s. 9-1 Lumber River.

t. 9-2 Big Shoe Heel Creek.

u. 9-3 Waccamaw River.

V. 9-4 Shallotte River.
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w, 10-1 Neuse River.

X. 10-2 Contentnea Creek.

y. 10-3 Trent River.

z. 11-1 New River.

aa. 12-1 Albemarle Sound.

bb. 13-1 Ocoee River.

cc. 14-1 Roanoke River.

dd. 15-1 Tar River.

ee. 15-2 Fishing Creek.

ff. 15-3 Pamlico River and Sound.

gg. 16-1 Watauga River.

hh. 17-1 White Oak River.

ii. 18-1 Yadkin (Yadkin-Pee Dee) River.

jj. 18-2 South Yadkin River.

kk. 18-3 Uwharrie River.

11. 18-4 Rocky River.

(2) 'Surface water' means any of the waters of the State located

on the land surface that are not derived by pumping from

groundwater.

(3) 'Transfer' means the withdrawal, diversion, or pumping of

surface water from one river basin and discharge of all or

any part of the water in a river basin different from the

origin. However, notwithstanding the basin definitions in

G.S. 143-215.220(1), the following are not transfers under

this Part:

£. The discharge of water upstream from the point where it

is withdrawn.

b. The discharge of water downstream from the point where

it is withdrawn.

"§ 143-215. 22H. Registration of water withdrawals and transfers

required.

(a) Any person who withdraws 1 ,000,000 gallons per day or more

of water from the surface waters of the State or who transfers

1 ,000,000 gallons per day or more of water from one river basin to

another shall register the withdrawal or transfer with the Commission.

A person registering a water withdrawal or transfer shall provide the

Commission with the following information:

(1) The maximum daily amount of the water withdrawal or

transfer expressed in millions of gallons per day.

(2) The location of the points of withdrawal and discharge and

the capacity of each facility used to make the withdrawal or

transfer.

(b) Any person initiating a new surface water withdrawal or

transfer of 1,000,000 gallons per day or more shall register the
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withdrawal or transfer with the Commission not later than six months
after the initiation of the withdrawal or transfer. The information

required under subsection (a) of this section shall be submitted with

respect to the new withdrawal or transfer.

"§ 143-215.221. Regulation of suiface water transfers.

(a) No person, without first securing a certificate from the

Commission, may:

(1) Initiate a transfer of 2,000,000 gallons of water or more per

day from one river basin to another.

(2) Increase the amount of an existing transfer of water from
one river basin to another by twenty-five percent (25%) or

more above the average daily amount transferred during the

year ending July 1, 1993, if the total transfer including the

increase is 2,000,000 gallons or more per day.

(3) Increase an existing transfer of water from one river basin to

another above the amount approved by the Commission in a

certificate issued under G.S. 162A-7 prior to July 1, 1993.

(b) Notwithstanding the provisions of subsection (a) of this section,

a certificate shall not be required to transfer water from one river

basin to another up to the full capacity of a facility to transfer water

from one basin to another if the facility was existing or under
construction on July 1, 1993.

(c) An applicant for a certificate shall petition the Commission for

the certificate. The petition shall be in writing and shall include the

following:

(1) A description of the facilities to be used to transfer the

water, including the location and capacity of water intakes,

pumps, pipelines, and other facilities.

(2) A description of the proposed uses of the water to be

transferred.

(3) The water conservation measures to be used by the applicant

to assure efficient use of the water and avoidance of waste.

(4) Any other information deemed necessary by the Commission
for review of the proposed water transfer.

(d) Upon receipt of the petition, the Commission shall hold a

public hearing on the proposed transfer after giving at least 30 days'

written notice of the hearing as follows:

(1) By publishing notice in the North Carolina Register.

(2) By publishing notice in a newspaper of general circulation in

the area of the river basin downstream from the point of

withdrawal.

(3) By giving notice by first-class mail to each of the following:
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a. A person who has registered under this Part a water

~
withdrawal or transfer from the same river basin where

the water for the proposed transfer would be withdrawn.

b. A person who secured a certificate under this Part for a

~
water transfer from the same river basin where the water

for the proposed transfer would be withdrawn.

c A person holding a National Pollutant Discharge
-

Elimination System (NPDES) wastewater discharge

permit exceeding 100,000 gallons per day for a discharge

located downstream from the proposed withdrawal point

of the proposed transfer.

d. The board of county commissioners of each county that

—
is located entirely or partially within the river basin that

is the source of the proposed transfer.

e. The governing body of any public water supply system
~"

that withdraws water downstream from the withdrawal

point of the proposed transfer,

(e) The notice of the public hearing shall include a nontechnical

description of the applicant's request and a conspicuous statement in

bold t^pe as to the effects of the water transfer on the source and

receiving river basins. The notice shall further indicate the procedure

to be followed by anyone wishing to submit comments on the proposed

water transfer.

(0 In determining whether a certificate may be issued tor the

transfer, the Commission shall specifically consider each of the

following items and state in writing its findings of fact with regard to

63ch it6ni
*

(Tr~The necessity, reasonableness, and beneficial effects of the

amount of surface water proposed to be transferred and its

proposed uses.

(2) The present and reasonably foreseeable future detrimental

effects on the source river basin, including present and

future effects on public, industrial, and agricultural water

supply needs, wastewater assimilation, water quality, fish

and wildlife habitat, hydroelectric power generation,

navigation, and recreation.

(3) The detrimental effects on the receiving river basin,

including effects on water quality, wastewater assimilation,

fish and wildlife habitat, navigation, recreation, and

flooding.

(4) Reasonable alternatives to the proposed transfer, including

their probable costs, and environmental impacts.

{S) If applicable to the proposed project, the applicanf s present

and proposed use of impoundment storage capacity to store
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water during high-flow periods for use during low-flow

periods and the applicant's right of withdrawal under G.S.
143-215.44 through G.S. 143-215.50.

(6) If the water to be withdrawn or transferred is stored in a

multipurpose reservoir constructed by the United States

Army Corps of Engineers, the purposes and water storage

allocations established for the reservoir at the time the

reservoir was authorized by the Congress of the United
States.

(7) Any other facts and circumstances that are reasonably

necessary to carry out the purposes of this Part.

(g) A certificate shall be granted for a water transfer unless the

Commission concludes by a preponderance of the evidence based upon
the findings of fact made under subsection (f) of this section that the

potential detriments of the proposed transfer outweigh the benefits of
the transfer.

(h) The Commission may grant the certificate in whole or in part,

or deny the certificate. The Commission may also grant a certificate

with any conditions attached that the Commission believes are

necessary to achieve the purposes of this Part. The conditions may
include mitigation measures proposed to minimize any detrimental

effects of the proposed transfer and measures to protect the availability

of water in the source river basin during a drought or other

emergency. The certificate shall indicate the maximum amount of

water that may be transferred. No person shall transfer an amount of

water that exceeds the amount in the certificate.

(i) In cases where an applicant requests approval to increase a

transfer that existed on July 1, 1993, the Commission shall have
authority to approve or disapprove only the amount of the increase. If

the Commission approves the increase, however, the certificate shall

be issued for the amount of the existing transfer plus the requested

increase. Certificates for transfers approved by the Commission under
G.S. 162A-7 shall remain in effect as approved by the Commission
and shall have the same effect as a certificate issued under this Part.

Ci) In the case of water supply problems caused by drought, a

pollution incident, temporary failure of a water plant, or any other

temporary condition in which the public health requires a transfer of

water, the Secretary of the Department of Environment, Health, and
Natural Resources may grant approval for a temporary transfer. Prior

to approving a temporary transfer, the Secretary of the Department of

Environment, Health, and Natural Resources shall consult with those

parties listed in G.S. 143-215. 221(d)(3) that are likely to be affected

by the proposed transfer. However, the Secretary of the Department
of Environment, Health, and Natural Resources shall not be required
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to satisfy the public notice requirements of this section or make

written findings of fact and conclusions in approving a temporary

transfer under this subsection. If the Secretary of the Department of

Environment, Health, and Natural Resources approves a temporary

transfer under this subsection, the Secretary shall specify conditions to

protect other water users. A temporary transfer shall not exceed six

months in duration, but the approval may be renewed for a period of

six months by the Secretary of the Department of Environment,

Health, and Natural Resources based on demonstrated need as set

forth in this subsection.
"

Sec. 2. G.S. 143-215. 6A(a) reads as rewritten:

"(a) A civil penalty of not more than ten thousand dollars

($10,000) may be assessed by the Secretary against any person who:

(1) Violates any classification, standard, limitation, or

management practice established pursuant to G.S.

143-214.1, 143-214.2, or 143-215.

(2) Is required but fails to apply for or to secure a permit

required by G.S. .143-215.1, or who violates or fails to act

in accordance with the terms, conditions, or requirements of

such permit or any other permit or certification issued

pursuant to authority conferred by this Part, including

pretreatment permits issued by local governments and

laboratory certifications.

(3) Violates or fails to act in accordance with the terms,

conditions, or requirements of any special order or other

appropriate document issued pursuant to G.S. 143-215.2.

(4) Fails to file, submit, or make available, as the case may be,

any documents, data, or reports required by this Article or

G.S. 143-355(k) relating to water use information.

(5) Refuses access to the Commission or its duly designated

representative to any premises for the purpose of conducting

a lawful inspection provided for in this Article.

(6) Violates a rule of the Commission implementing this £art

Part, Part 2A of this Article, or G.S. 143-355(k).

(7) Violates or fails to act in accordance with the statewide

minimum water supply watershed management requirements

adopted pursuant to G.S. 143-214.5, whether enforced by

the Commission or a local government.

(8) Violates the offenses set out in G.S. 143-215. 6B.

(9) Is required, but fails, to apply for or to secure a certificate

required by G.S. 143-215.221, or who violates or fails to act

in accordance with the terms, conditions, or requirements of

the certificate.
"

Sec. 3. G.S. 143B-282(a)(2) reads as rewritten:
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"(2) The Environmental Management Commission shall adopt

rules:

a. For air quality standards, emission control standards

and classifications for air contaminant sources pursuant

toG.S. 143-215.107;

b. For water quality standards and classifications pursuant

toG.S. 143-214.1 and G.S. 143-215;

c. To implement water and air quality reporting pursuant

to G.S. 143-215.68;

d. To be applied in capacity use areas pursuant to G.S.
143-215.14;

e. To implement the issuance of permits for water use

within capacity use areas pursuant to G.S. 143-215.20;

f. Repealed by Session Laws 1983, c. 222, s. 3, effective

April 25, 1983;

g. For the protection of the land and the waters over

which this State has jurisdiction from pollution by oil,

oil products and oil by-products pursuant to Article 21

A

of Chapter 143.

h. Governing underground tanks used for the storage of

hazardous substances or oil pursuant to Article 21 or

Article 21A of Chapter 143 of the General Statutes.

L To implement the provisions of Part 2A of Article 2 1 of

Chapter 143 of the General Statutes.
"

Sec. 4. G.S. 153A-285 is repealed.

Sec. 5. G.S. 153A-287 is repealed.

Sec. 6. G.S. 162A-7 is repealed.

Sec. 7. This act becomes effective January 1. 1994. However,
a certificate shall not be required under the provisions of this act for

any project that the Department of Administration has determined to

have completed the review process under the North Carolina

Environmental Policy Act of 1971, Article 1 of Chapter 1I3A of the

General Statutes, prior to January 1, 1994.

In the General Assembly read three times and ratified this the

15th day of July, 1993.

H.B. 26 CHAPTER 349

AN ACT TO EXEMPT CAMPGROUNDS FOR TRANSIENTS AND
MARINAS WHICH RESELL ELECTRICITY FROM THE
DEFINITION OF A PUBLIC UTILITY.

The General Assembly of North Carolina enacts:
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Section 1. G.S. 62-3(23) is amended by adding a new

subparagraph to read:

"h^ The term 'public utility' sliall not include the resale of

electricity by (i) a campground operated primarily to

serve transient occupants, or (ii) a marina; provided

that (i) the campground or marina charges no more

than the actual cost of the electricity supplied to it, (ii)

the amount of electricity used by each campsite or

marina slip occupant is measured by an individual

metering device, (iii) the applicable rates are

prominently displayed at or near each campsite or

marina slip, and (iv) the campground or marina only

resells electricity to campsite or marina slip occupants.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

15th day of July, 1993.

H.B. 554 CHAPTER 350

AN ACT TO ALLOW FOR CERTAIN CRIMINAL RECORD
CHECKS OF EMPLOYEES, APPLICANTS FOR
EMPLOYMENT, AND VOLUNTEERS IN THE SCHOOLS OF
THE DEPARTMENT OF HUMAN RESOURCES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 114-19.2 is amended by inserting a new

subsection to read:
"
(cl) The Department of Justice may provide a criminal record

check to the schools within the Department of Human Resources of a

person who is employed, applies for employment, or applies to be

selected as a volunteer, if the employee or applicant consents to the

record check. The Department of Human Resources shall keep all

information pursuant to this subsection confidential, as provided in

Article 7 of Chapter 126 of the General Statutes.
"

Sec. 2. This act becomes effective October 1, 1993, and applies

to record checks on or after that date.

In the General Assembly read three times and ratified this the

15thday of July, 1993.

H.B. 556 CHAPTER 351

AN ACT TO MAKE TECHNICAL AND OTHER CHANGES TO
THE UNIFORM BOILER AND PRESSURE VESSEL ACT.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 95-69. 9(b) reads as rewritten:

"(b) The term 'boiler' shall mean a closed vessel in which water is

heated, steam is generated, steam is superheated, or any combination

thereof, under pressure or vacuum for use externally to itself by the

direct application of heat from the combustion of fuels, or from

electricity or nuclear energy. This term 'boiler' shall also include

fired units for heating or vaporizing liquids other than water where

these units are separate from processing systems and are complete

within themselves;".

Sec. 2. G.S. 95-69. 10(b) reads as rewritten:

"(b) This Article shall not apply to:

(1) Boilers and pressure vessels owned and/or operated by the

federal government; government.

(2) Pressure vessels used for transportation or storage of

compressed gases when constructed in compliance with the

specifications of the United States Department of

Transportation and when charged with gas marked,

maintained, and periodically requalified for use, as

required by appropriate regulations of the United States

Department of Transportation; Transportation.

(3) To portable boilers and Portable pressure vessels used for

agricultural purposes only or for pumping or drilling in an

open field for water, gas or coal, gold, talc, or other

minerals and metals ; metals.

(4) Boilers and pressure vessels which are located in private

residences or in apartment houses of less than six families;

families.

(5) Pressure vessels used for transportation or storage of

liquified petroleum ^a^ gas.

(6) Air tanks located on vehicles licensed under the rules and

regulations of other state authorities operating under rules

and regulations substantially similar to those of this State

and used for carrying passengers or freight within interstate

commerce; commerce.

(7) Air tanks installed on right-of-way of railroads and used

directly in the operation of trains; trains.

(8) Pressure vessels that do not exceed five cubic feet in

volume and 250 PSIG pressure; or one and one-half cubic

feet in volume and 600 PSIG pressure; or an inside

diameter of six inches with no limitations on press ure;

pressure.

(9) Pressure vessels operating at a working pressure not

exceeding 15 PSIG pressure; pressure.
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(10) Pressure vessels with a nominal water capacity of 120

gallons or less and containing water under pressure at

ambient temperature, including those containing air, the

compression of which serves as a cushion; cushion.

(11) Boilers and pressure vessels on railroad steam locomotives

that are subject to federal safety regulations; regulations.

(12) Repealed by Session Laws 1985, c. 620, s. 2, effective July

5, 1985.

(13) Coil-type hot water supply boilers, generally referred to as

steam jennies, where the water can flash into steam when

. released directly to the atmosphere through a manually

operated nozzle and where adequate safety relief valves and

controls are installed on them, provided none of the

following limitations are exceeded:

a. There is no drum, header, or other steam space.

b; No steam is generated within the coil.

. £. Maximum 1 inch tube size.

d. Maximum 3/4 inch nominal pipe size.

£. Maximum 6 gallon nominal water storage capacity.

77 Water temperature of 350 degrees fahrenheit.

(14) Pressure vessels containing water at a temperature not

exceeding 110 degrees fahrenheit except that this provision

shall not exclude hydropneumatic pressure vessels from

regulation.
"

Sec. 3. G.S. 95-69.11 reads as rewritten:

"
§ 95-69. 1 } . Powers and duties of Commissioner.

The Commissioner of Labor is hereby charged, directed, and

empowered: (l)To adopt, modif}^ modify, or revoke rules ^tftd

regulations governing the construction, operation operation, and use of

boilers and pressure vessels, including, where necessary,

requirements for fencing to prevent unauthorized persons from coming

in contact with boilers and pressure vessels or the systems they are

connected 4©^ to.

(2) To supervise the office of the Director of Boiler and

Pressure Vessel Divi sion; Division.

(3) To enforce rules and regulations adopted under authority of

this Article; Article.

(4) To inspect boilers and pressure vessels covered under this

Article; Article.

(5) To issue inspection certificates to those boilers and pressure

vessels found in compliance with this Article; Article.

(6) To enjoin violations of this Article in the civil and criminal

courts of this State; State.
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(7) To keep adequate records of the type, dimensions, age,

conditions, pressure allowed upon, location location, and

date of the last inspection of all boilers and pressure vessels

to which this Article applies; applies.

(8) To require such periodic reports from inspectors, owners,

and operators of boilers and pressure vessels as he deems
appropriate in carrying out the purposes of this Article;

Article.

(9) To have free access, without notice, to any location in this

State, during reasonable hours, where a boiler or pressure

vessel is being built, installed, or operated for the purpose

of ascertaining whether such boiler or pressure vessel is

built, installed installed, or operated in accordance with the

provisions of this Article; Article.

(10) To investigate serious accidents involving boilers and

pressure vessels to determine the causes of *«ch

accident(s ), the accidents, and he—shall to have full

subpoena powers in conducting -said

—

investigation; the

investigation.

(11) To establish reasonable fees for the inspection and issuance

of inspection certificates for boilers and pressure ves sels;

vessels that are in use.

(12) To establish reasonable fees for the examination and

certification of inspectors ; inspectors.

(13) To appoint qualified individuals to the Board of Boiler and

Pressure Vessel Rules.

(14) To perform inspections and audits relating to the

construction and repair of boilers and pressure vessels and

to establish and collect fees for these activities.
"

Sec. 4. G.S. 95-69.16 reads as rewritten:

"% 95-69,16. Inspections; report , certificates, fees, Inspection ceriijicate

required.

4a) All boilers and pressure vessels subject to the provisions of this

Article shall be inspected by an authorized inspector, as set out in

GtS,—95 -69.15,—at such—intervals—and by such—methods—as—the

Commis sioner—may from—time to time prescribe—by

—

regulation.

inspector. The Commissioner may determine both the frequency and

the method of inspection. In determining the frequency with which

variou s categories of boiler and pressure vessels shall be inspected, of

inspection, the Commissioner shall give due consideration to the

hazard involved and the need for the protection of the public.

Methods The method of inspection must provide an adequate

procedure to insure the safety of individuals likely to be injured by an

explosion or accident involving a boiler or pressure vessel.
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(b) Upon completion of an inspection the authorized in spector shall

file a report on the s uitability^ of the boiler or press ure ve s sel in spected

with the Director.

—

The inspector s hall attach the fee paid for the

in spection to his report .

4e)

—

Upon receipt of the in spector' s report and fee, the Director

shall determine whether or not a boiler or pres s ure ves sel is in

compliance with the rules and regulation s adopted under this Article .

If the Director determines it i s in compliance he s hall issue an

in spection certificate authorizing use of the boiler or pressure vessel.

When the Director determines a boiler or pressure ves sel i s not in

compliance, he s hall so notif^f the owner or user within 10 working

days . No
No boiler or pressure vessel may be operated without an inspection

certificate, except pressure vessels being operated under an owner-user

provision where administrative procedures of equal safety and

competency have been approved by the Board and Commissioner. No
more than 60 days grace period may be granted beyond the certificate

expiration date. An individual whose boiler or pres sure vessel is

found—in

—

noncompliance—may

—

appeal—that

—

determination—to

—

the

Commi ssioner within 30 days after notification of the deci s ion i s

received.
"

Sec. 5. G.S. 95-69. 17(b) reads as rewritten:

"(b) A final decision to deny an application for a certificate of

competency or to refuse to issue or renew an inspection certificate

shall be made in accordance with Chapter 150B of the General

Statutes. In a contested case under this subsection, the decision of the

Board or Director shall not be stayed pending administrative review."

Sec. 6. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

15th day of July, 1993.

H.B. 563 CHAPTER 352

AN ACT TO MAKE CHANGES IN STATUTES CONCERNING
PRECINCT AND TOWNSHIP BOUNDARIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A- 19(c) reads as rewritten:

"(c) Township The county manager or, where there is no county

manager, the chairman of the board of commissioners, shall report

township boundaries and changes in those boundaries -slwU—be

reported to the United States Bureau of the Census in the Boundary
and Annexations Survey. In responding to the surveys, each county

manager or, if there is no manager, chairman of the board of
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commissioners shall consult with the county board of elections and
other appropriate local agencies as to the location of township
boundaries, boundaries, so that the Census Bureau's mapping of

township boundaries does not disagree with any county voting precinct

boundaries that may be based on township boundaries.
"

Sec. 2. G.S. 163-132.2 reads as rewritten:

"§ 163-132.2. Precinct boundaries for other counties. '-«

(a) The Legislative Services Office shall send as directed by the

schedule contained in subsection (g) of this section the relevant copies

of the United States Census Bureau's official census block maps of the

1990 United States Census to each county board of elections. Not
later than 90 days after receiving copies of those maps , the The county

board of elections shall:

(1) Alter, where necessary, precinct boundaries to be
coterminous with those of:

a. Townships, as certified by the county manager, or the

chairman of the board of county commissioners if there

; is not a county manager, on the official map of the

county;

b. The census blocks established under the latest United

States Census;

c. Named road s and streets and drainage features of 4
feet or more in width, The following visible physical

' features, readily distinguishable upon the ground:

U Roads or streets;

2_. Water features or drainage features;

2: Ridgelines; '^j_

4^ Ravines;

5^ Jeep trails:

6. Rail features; or

7^ Above-ground power lines

as certified by the North Carolina Department of

Transportation on its highway maps or the planning

department of the relevant county; county on official

county maps.

d. Municipalities, as certified by the city clerk on the

official map of the city; or

e. A combination of these boundaries;

Provided that if, as a result of the alteration, the polling

place is no longer in the precinct, it may continue to be the

.4 polling place as long as the lot or tract on which the polling

place is situated adjoins the precinct;

(la) Alter, where necessary, precinct boundaries so that each

precinct is composed solely of contiguous territory; ^:
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(2) Mark all precinct boundaries on the maps sent by the

Legislative Services Office, showing the precinct

boundaries in effect as of the time of marking, but with any

changes effective at a later time as provided by subsection

(d) of this section; and

(3) file File, at a time deemed necessary by the Executive

Secretary-Director of the State Board of Election s

Elections, with the State Board and the Legislative Services

Office the maps identifying the precinct boundaries. The

Executive Secretary-Director may require a county board of

elections to file a written description of the boundaries of

any precinct or part thereof.

(b) The Executive Secretary-Director of the State Board of

Elections and the Legislative Services Office shall examine the

returned maps and their written descriptions. After its examination of

the maps and their written descriptions, the Legislative Services Office

shall submit to the Executive Secretary-Director of the State Board of

Elections its opinion as to whether the county board of elections has

complied with the provisions of subsection (a) of this section, with

notations as to where those boundaries do not comply with these

standards. If the Executive Secretary-Director of the State Board

determines that the county board of elections has complied with the

provisions of subsection (a) of this section, the Executive Secretary-

Director of the State Board shall approve the maps and written

descriptions as filed and these precincts shall be the official precincts.

(c) If the Executive Secretary-Director of the State Board

determines that the county board of elections has not complied with

the provisions of subsection (a) of this section, he shall not approve

those precinct boundaries but shall alter the precinct boundaries so

that each precinct consists solely of contiguous territory and that each

precinct's boundaries are coterminous with those boundaries set forth

in subsection (a)(1) of this section nearest to those existing precinct

boundaries. These altered precincts shall then be the official precincts.

(d) The changes in precinct boundaries under subsections (b) and

(c) of this section shall be made effective not later than January 1

,

1997; unless the change would result in placing a precinct in more

than one State House of Representatives, State Senate, or

Congressional district, in which case it shall be made effective not

later than January 1, 2002,

(e), (f) Repealed by Session Laws 1991 (Regular Session, 1992),

c. 927, s. 1, effective July 1, 1992.

(g) The Legislative Services Office shall send maps, under

subsection (a) of this section, to the counties named below by the

dates indicated:
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(1) Maps to be sent not later than January 1, 1993, to the

following counties: Alexander, Alleghany, Anson, Ashe,

Avery, Beaufort, Bertie, Bladen, Brunswick, Camden,
Carteret, Caswell, Currituck, Cherokee, Clay, Franklin,

Gates, and Hoke;

(2) Maps to be sent not later than January 1, 1994, to the

following counties: Columbus, Dare, Davie, Graham,
Greene, Haywood, Hertford, Hyde, Jackson, Lee, Lincoln,

Madison, Martin, Mitchell, Montgomery, Northampton,

and Pasquotank; and

(3) Maps to be sent not later than January 1, 1995, to the

following counties: Macon, McDowell, Moore, Pamlico,

Perquimans, Person, Polk, Rutherford, Stanly, Stokes,

Swain, Transylvania, Tyrrell, Vance, Warren, Watauga,

and Yadkin,

(h) This section shall apply only to the following counties:

Alexander, Alleghany, Anson, Ashe, Avery, Beaufort, Bertie, Bladen,

Brunswick, Camden, Carteret, Caswell, Cherokee, Clay, Columbus,
Currituck, Dare, Davie, Franklin, Gates, Graham, Greene, Haywood,
Hertford, Hoke, Hyde, Jackson, Lee, Lincoln, Macon, Madison,
Martin, McDowell, Mitchell, Montgomery, Moore, Northampton,

Pamlico, Pasquptank, Perquimans, Person, Polk, Rutherford, Stanly,

Stokes, Swain, Transylvania, Tyrrell, Vance, Warren, Watauga, and

Yadkin."

Sec. 3. G.S. 163-1 32.3(a) reads as rewritten:

"(a) No county board of elections of a county listed in G.S. 163-

132.lA(b), after January 1, 1990, and no county board of elections of

a county listed in G.S. 163-132. 2(h), after its precinct boundaries are

approved pursuant to G.S. 163-132.2, may change any precinct

boundary unless the proposed new precinct consists solely of

contiguous territory and its new boundaries are coterminous with

those of:

(1) Townships, as certified by the county manager, or the

chairman of the board of county commissioners if there is

not a county manager, on the official map of the county;

(2) The census blocks established under the latest U.S. Census;

(3) Named roads and streets and drainage features of 4 feet or

more in width. The following visible physical features,

readily distinguishable upon the ground:

a. Roads or streets;
'

_b. Water features or drainage features;

c. Ridgelines;

d. Ravines; '>:. '-:.'
'•:v'::-:.>

£. Jeep trails;
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f. Rail features; or

g^ Above-ground power lines

as certified by the North Carolina Department of

Transportation on its highway maps or the planning

department of the relevant count^f, county on official county

maps.

(4) Municipalities, as certified by the city clerk on the official

map of the city; or

(5) A combination of these boundaries.

The county boards of elections shall report precinct boundary

changes by filing with the Legislative Services Office on current

official census maps or maps certified by the North Carolina

Department of Transportation or the county's planning department the

new boundaries of these precincts. The Executive Secretary-Director

may require a county board of elections to file a written description of

the boundaries of any precinct or part thereof. No newly created or

altered precinct boundary is effective until approved by the Executive

Secretary-Director of the State Board as being in compliance with this

subsection."

Sec. 4. Notwithstanding any deadline set by G.S. 163-132.2,

this act validates any resolution of a county board of elections revising

precinct lines that the Executive Secretary-Director of the State Board

of Elections determines meets the boundary requirements set out in

G.S. 163-132.2, if the county is one of those listed in G.S. 163-

132.2(g)(1) and the county board of elections has passed that

resolution and the Executive Secretary-Director has approved it before

January 1, 1994. If the office of Executive Secretary-Director is not

filled, the requirement of approval in this section will be met if the

county's resolution is approved by an official designated by the State

Board of Elections as either Executive Secretary of the State Board of

Elections or as Acting Director of Elections.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

ISthday of July, 1993.

H.B. 743 CHAPTER 353

AN ACT TO AUTHORIZE THE MERGER OF THE TOWNS OF
HAZELWOOD AND WAYNESVILLE.

The General Assembly of North Carolina enacts:

Section 1. The Towns of Hazelwood and Waynesville may, by

ordinance approved by the governing board of both towns, adopt a

charter merging or consolidating the two towns. The ordinance may
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provide that the charter is effective only if approved by the qualified

voters of each town. The merger or consolidation is effective only
with the approval of the Local Government Commission. The Local
Government Commission may approve the merger or consolidation if

it finds that it adequately deals with the assets, liabilities, and financial

management of both towns and the successor consolidated or merged
town.

Sec. 2. If a referendum is held on the proposed merger or

consolidation, it may be held on the same day as any other

referendum or election in the county or counties involved, but may
not otherwise be held during the period beginning 30 days before and
ending 30 days after the day of any other referendum or election to be
conducted by the board or boards of elections conducting the

referendum and already validly called or scheduled by law.

The proposition submitted to the voters shall be substantially in

the following form:

"[] FOR merging or consolidating the Town of Hazelwood and
the Town of Waynesville and the assumption of their

obligations by the merged or consolidated entity.

[] AGAINST merging or consolidating the Town of Hazelwood
and the Town of Waynesville and the assumption of their

obligations by the merged or consolidated entity."

Sec. 3. The charter of the consolidated or merged town may
not contain any material that is not within the charter of at least one of

the consolidating or merging towns, except that the charter may
provide for:

(1) Transitional provisions; and

(2) Any form of government authorized by G.S. 160A-101.
Sec. 4. Upon approval, the Local Government Commission

shall file the adopted charter with the Secretary of State, the Register

of Deeds of Haywood County, and with the Legislative Library.

Sec. 5. This act becomes effective January 1, 1996.

In the General Assembly read three times and ratified this the

15th day of July, 1993.

H.B. 923 CHAPTER 354 i

AN ACT TO PERMIT THE ORGANIZATION AND OPERATION
OF LIMITED LIABILITY COMPANIES.

The General Assembly of North Carolina enacts:

Section 1. The General Statutes are amended by adding a new
Chapter to read:
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" Chapter 57C.

"North Carolina Limited Liability Company Act.

"ARTICLE 1.

"General Provisions.

"Part 1. Short Title; Reservation of Power; Definitions.

"^57C-1-0I. Short tilie.

This Chapter is the 'North Carolina Limited Liability Company Act^

and may be cited by that name.
"
§ 57C-I-02. Reservation ofpower to amend or repeal.

The General Assembly has power to amend or repeal all or part of

this Chapter at any time and all domestic limited liability companies

and foreign limited liability companies subject to this Chapter are

governed by the amendment or repeal.

"^57C-J-03. Definitions.

The following definitions apply in this Chapter, unless otherwise

specifically provided:

(1) Articles of organization. -- The document filed under G.S.

57C-2-20 of this Chapter for the purpose of forming a

limited liability company, as amended or restated.

(2) Bankrupt. -- Bankrupt under the United States Bankruptcy

Code, as amended, or insolvent under State insolvency

laws.

(3) Business. -- Any trade, occupation, investment, or other

commercial activity engaged in for gain or profit.

(4) Corporation. -- Has the same meaning as in G.S. 55-1-~
40(4).

(5) Court. - Includes every court and Judge having Jurisdiction

in the case.

(6) Distribution. - A direct or indirect transfer of money or

other property or incurrence of indebtedness by a limited

liability company to or for the benefit of its members in

respect of their membership interests.

(7) Foreign corporation. - Has the same meaning as in G.S.

55-1-40(10).

(8) Foreign limited liability company. - An unincorporated

organization formed under laws other than the laws of this

State, that affords to each of its members, pursuant to the

laws under which it is formed, limited liability with respect

to the liabilities of the organization.

(9) Foreign limited partnership. -- Has the same meaning as in

G.S. 59-102(5).

(10) Individual. - A human being.
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(11) Limited liability company or domestic limited liability

company. — An entity formed and existing under this

Chapter.

(12) Limited partnership or domestic limited partnership. — Has
the same meaning as in G.S. 59-102(8).

(13) Manager. — Has the following meanings: (i) with respect

to a limited liability company that has set forth in its

articles of organization that it is to be or may be managed

by persons other than members, any person designated in

accordance with G.S. 57C-3-20(a), (ii) with respect to any

; other limited liability company, its members, and (iii) with

respect to a foreign limited liability company, any person

authorized to act for and bind the foreign limited liability

company.

(14) Member. — A person who has been admitted to

membership in the limited liability company as provided in

G.S. 57C-3-01 until the person's membership ceases as

provided in G.S. 57C-3-02.

(15) Membership interest or interest. — All of a member's
rights in the limited liability company, including without

limitation the member's share of the profits and losses of

the limited liability company, the right to receive

distributions of the limited liability company assets, any

right to vote, and any right to participate in management.

(16) Operating agreement. — Any agreement, written or oral, of

the members with respect to the affairs of a limited liability

company and the conduct of its business that is binding on

all the members.

(17) Person. — An individual, a trust, an estate, or a domestic

corporation, a foreign corporation, a professional

corporation, a partnership, a limited partnership, a limited

liability company, a foreign limited liability company, an

unincorporated association, or another entity.

(18) State. — A state, territory, or possession of the United

States, the District of Columbia, or the Commonwealth of

Puerto Rico.

"Part 2. Filing Documents.
" § 57C-1-20. Filing requirements.

(a) To be entitled to filing by the Secretary of State under this

Chapter, a document must satisfy the requirements of this section, and

of any other section that adds to or varies these requirements.

(b) The document must be one that is required or permitted by this

Chapter to be filed in the Office of the Secretary of State.
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(c) The document must contain the information required by this

Chapter. It may contain other information as well.

(d) The document must be typewritten or printed.

(e) The document must be in the English language. The name of

a limited liability company need not be in English if written in English

letters or Arabic or Roman numerals, and the certificate of existence

required of foreign limited liability companies need not be in English

if accompanied by a reasonably authenticated English translation.

(f) The document must be executed:

(1) By a manager of a domestic or foreign limited liability

company;

(2) If managers have not been selected, or if the limited

liability company does not have a manager other than a

member, by any member;

(3) If the limited liability company has not been formed, by an

organizer; or

(4) If the limited liability company is in the hands of a

receiver, trustee, or other court-appointed fiduciary, by that

fiduciary.

(g) The person executing the document shall sign it and state

beneath or opposite his signature his name and the capacity in which

he signs. The document may, but need not, contain an

acknowledgement, verification, or proof.

(h) If the Secretary of State has prescribed a mandatory form for

the document under G.S. 57C-1-21, the document must be in or on

the prescribed form unless the Secretary of State otherwise permits an

alternative form.

(i) The document must be delivered to the Office of the Secretary

of State for filing and must be accompanied by one exact or conformed

copy and all fees required by this Chapter.

(j) Any signature on any document authorized to be filed with the

Secretary of State under any provision of this Chapter may be a

facsimile.

"§57C-I-21. Forms.

(a) The Secretary of State may promulgate and furnish on request

forms for:

(1) An application for a certificate of existence;

(2) A foreign limited liability company's application for a

certificate of authority to transact business in this State; and

(3) A foreign limited liability company's application for a

certificate of withdrawal.

If the Secretary of State so requires, use of these forms is mandatory.
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(b) The Secretary of State may promulgate and furnish on request
forms for other documents required or permitted to be filecTbvthls
Chapter but their use is not mandatory.

~

—

" § 57C-1-22. Filing, service, aiid copying fees.
(a) The Secretary of State shall collect the following fees when the

documents descritjed in this subsection are delivered to the .^Prr^t^ry
of State for filing:

' '—
' ^

Document

(0 Articles ot organization

(2) Application for reserved name
(3) Notice of transfer of reserved name
1^ Application for registered name
(5) Application for renewal of registered name
16) Limited liability company's statement of

change of registered agent or registered
office or both

ID Agent's statement of change of registered
office for each affected limited

liability company
(8) Agent's statement of resignation

12) Designation of registered agent or
registered office or both

(IQ) Amendment of articles of organization
(11) Restated articles of organization

without amendment of articles

(12) Restated articles of organization . !r

with amendment of articles

Articles of merger ~~
Articles of dissolution

(13)

(14)

(1^) Articles of revocation of dissolution

(16)
'^

'Certificate of administrative dissolution
(17) Certificate of reinstatement

(18) Certificate of Judicial dissolution

(19) Application for certificate of authority

(20) Application for amended certificate

of authority

121) Application for certificate of withdrawal
(22) Certificate of revocation of authority

to transact business

(23) Articles of correction h }. i-

124) Application for certificate of existence
or authorization

(25) Annual report

Fee

$iT}(roo

10.00

10.00

10.00

10.00

5.00

5.00

No fee

5.00

50.00

10.00

50.00

50.00

30.00

10.00

No fee

No fee

No fee

200.00

50.00

10.00

No fee

10.00

5.00

200.00
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(26) Any other document required or permitted

to be filed by this Chapter lO-OO-

(b) The Secretary of State shall collect a fee of ten dollars ($10.00)

each time process is served on the Secretary of State under this

Chapter. The party to a proceeding causing service of process~is

entitled to recover this fee as costs if he prevails in the proceeding.

(c) The Secretary of State shall collect the following fees for

copying, comparing, and certifying a copy of any filed document

relating to a domestic or foreign limited liability company:

(1) One dollar ($1.00) a page for copying or comparing a copy

to the original; and

(2) Five dollars ($5.00) for the certificate.

" § 57C-I-23, Effective time and date of document.

(a) Except as provided in subsection (b) of this section and G.S.

57C-1 -24(c), a document accepted for filing is effective:

(1) At the time of filing on the date it is filed, as evidenced by

the Secretary of State's date and time endorsement on the

original document; or

(2) At the time specified in the document as its effective time on

the date it is filed.

(b) A document may specify a delayed effective time and date, and

if it does so the document becomes effective at the time and date

specified. If a delayed effective date but no time is specified, the

document is effective at 11:59 p.m. Raleigh, North Carolina, time on

that date. A delayed effective date for a document may not be later

than the 90th day after the date it is filed.

(c) The fact that a document has become effective under this

section does not determine its validity or invalidity or the correctness

or incorrectness of the information contained in the document.
" § 5 7C- 1 -24. Correctiii^ filed documeiit.

"

(a) A domestic or foreign limited liability company may correct a

document filed by the Secretary of State if the document (i) contains

an incorrect statement or (ii) was defectively executed.

(b) A document is corrected:

(1) By preparing articles of correction that (i) describe the

document (including its filing date) or attach a copy of it to

the articles, (ii) specify the incorrect statement and the

reason it is incorrect or the manner in which the execution

was defective, and (iii) correct the incorrect statement~or

defective execution; and

(2) By delivering the articles of correction to the Secretary of

State for filing.

(c) Articles of correction are effective on the effective date of the

document they correct except as to persons relying on the uncorrected
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document and adversely affected by the correction. As to those

persons, articles of correction are effective when filed.

" § 57C-1-25. Filing duty of Secretary of Stale.

(a) If a document delivered to the Office of the Secretary of State

for filing satisfies the requirements of this Chapter, the Secretary of

State shall file it.

(b) The Secretary of State files a document by stamping or

otherwise endorsing Tiled', together with his name and official title

and the date and time of filing, on both the original and the document
copy. After filing a document, the Secretary of State shall deliver the

document copy to the domestic or foreign limited liability company or
its representative.

(c) If the Secretary of State refuses to file a document, the

Secretary of State shall return it to the domestic or foreign limited

liability company or its representative within five days after the

document was received, together with a brief, written explanation of

the reason for his refusal.

(d) The Secretary of State's duty is to review and file documents
that satisfy the requirements of this Chapter. The Secretary of State's

filing or refusing to file a document does not:

(1) Affect the validity or invalidity of the document in whole or

part;

(2) Relate to the correctness or incorrectness of information

contained in the document; or

(3) Create a presumption that the document is valid or invalid or

that information contained in the document is correct or

incorrect.

" § 57C-I-26. Appeal from Secretaiy of State's refusal to file document.

(a) If the Secretary of State refuses to file a document delivered to

the Secretary of State's office for filing, the person tendering the

document for filing may, within 30 days after the refusal, appeal the

refusal to the Superior Court of Wake County. The appeal is

commenced by filing a petition with the court and with the Secretary

of State requesting the court to compel the Secretary of State to file the

document. The petition shall have attached to it the document to be
filed and the Secretary of State's explanation for his refusal to file.

The appeal to the superior court is not governed by Chapter 15QB of

the General Statutes, the Administrative Procedure Act, and shall be
determined upon such further notice and opportunity to be heard, if

any, as the court may deem appropriate under the circumstances.

(b) Upon consideration of the petition and any response made by
the Secretary of State, the court may, prior to entering final judgment,
order the Secretary of State to file the document or take other action

the court considers appropriate.
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(c) The court's final decision may be appealed as in other civil

proceedings.
"
§ 57C-1-27. Evidentiary effect of copy of.filed document.

A certificate attached to a copy of a document filed by the Secretary

of State, bearing the Secretary of State's signature (which may be in

facsimile) and the seal of office and certifying that said copy is a true

copy of said document, is conclusive evidence that the original

document is on file with the Secretary of State.

"S^ 57C-I-28. Certificate of existence.

(a) Anyone may apply to the Secretary of State to furnish a

certificate of existence for a domestic limited liability company or a

certificate of authorization for a foreign limited liability company.

(b) A certificate of existence or authorization sets forth:

(1) The domestic limited liability company's name or the foreign

limited liability company's name used in this State;

(2) That (i) the domestic limited liability company is duly

formed under the law of this State, the date of its formation,

and the period of its duration, or (ii) that the foreign limited

liability company is authorized to transact business in this

State;

(3) That the articles of organization of a domestic limited

liability company or the certificate of authority of a foreign

. limited liability company has not been suspended under G.S.

105-230 for failure to pay a tax or fee or file a report or

return, and that the limited liability company has not been

administratively dissolved for failure to comply with the

provisions of this Chapter;

(4) That articles of dissolution have not been filed; and

(5) Other facts of record in the Office of the Secretary of State

that may be requested by the applicant.

(c) Subject to any qualification stated in the certificate, a certificate

of existence or authorization issued by the Secretary of State may be

relied upon as conclusive evidence that the domestic or foreign limited

liability company is in existence or is authorized to transact business

in this State.

" § 5 7C- 1 -29. Penalty for signing false document.

(a) A person commits an offense if the person signs a document

the person knows is false in any material respect with intent that the

document be delivered to the Secretary of State for filing.

(b) An offense under this section is a misdemeanor.

"Part 3. Secretary of State.

" § 57C-I-30. Powers of the Secretary of State.

The Secretary of State has the power reasonably necessary to

perform the duties required by this Chapter.
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" § 57C-1-31. Interrogatories by Secretary of Stale.

The Secretary of State may propound to any foreign or domestic

limited liability company that the Secretary of State has reason to

believe is subject to the provisions of this Chapter, and to any

manager thereof, such written interrogatories as may be reasonably

necessary and proper to enable the Secretary of State to ascertain

whether the limited liability company is subject to the provisions of

this Chapter or has complied with all of the provisions of this Chapter

applicable to it. Subject to applicable jurisdictional requirements, the

interrogatories shall be answered within 30 days after the mailing

thereof, or within such additional time as shall be fixed by the

Secretary of State, and the answers thereto shall be full and complete

and shall be made in writing and under oath. If the interrogatories

are directed to an individual, they shall be answered by the individual,

and if directed to a foreign or domestic limited liability company, they

shall be answered by any manager thereof. The Secretary of State

shall certify to the Attorney General for such action as the Attorney

General may deem appropriate, all interrogatories and answers thereto

which disclose a violation of any of the provisions of this Chapter

requiring or permitting action by the Attorney General.

"§ 57C-I-32. Penalties imposed upon domestic and foreign limited

liability compcuties for failure to answer interrogatories.

(a) If a foreign or domestic limited liability company fails or

refuses to answer truthfully and fully within the time prescribed in this

Chapter interrogatories propounded by the Secretary of State in

accordance with the provisions of this Chapter, the Secretary of State

may suspend its articles of organization or its certificate of authority to

do business in this State.

(b) Each manager of a foreign or domestic limited liability

company who fails or refuses within the time prescribed by this

Chapter to answer truthfully and fully interrogatories propounded to

the manager by the Secretary of State in accordance with the

provisions of this Chapter shall be guilty of a misdemeanor.
" § 57C-I-33. Information disclosed by interrogatories.

Interrogatories propounded by the Secretary of State and the

answers thereto shall not be open to public inspection nor shall the

Secretary of State disclose any facts or information obtained therefrom

except insofar as the Secretary of State's official duty may require the

same to be made public or in the event the interrogatories or the

answers thereto are required for evidence in any criminal proceedings

or in any other action or proceedings by this State.

1088



Session Laws - 1993 CHAPTER 354

"ARTICLE 2.

"Purposes, Powers, Formation, Annual Report,

Name, Registered Office, and Agent.

"Part 1. Purposes and Powers.

"^57C-2-0I. Purposes.

(a) Every limited liability company organized under this Chapter

has the purpose of engaging in any lawful business unless a more
limited lawful purpose is set forth in its articles of organization.

(b) A domestic or foreign limited liability company engaging in a

business that is subject to regulation under another statute of this State

may be formed or authorized to transact business under this Chapter

only if permitted by and subject to all limitations of the other statute

giving effect to subsection (c) of this section.

(c) Subsections (a) and (b) of this section to the contrary

notwithstanding and except as set forth in this subsection, a domestic

or foreign limited liability company shall engage in rendering

professional services only to the extent that, and subject to the

conditions and limitations under which, a professional corporation

may engage in rendering professional services under Chapter 55B of

the General Statutes (the Professional Corporation Act) and under the

applicable licensing statute. Chapter 55B of the General Statutes and

each applicable licensing statute are deemed amended to provide that

professionals licensed under the applicable licensing statute may
render professional services through a domestic or foreign limited

liability company. For purposes of applying the provisions,

conditions, and limitations of Chapter 55B of the General Statutes and
the applicable licensing statute to domestic and foreign limited liability

companies that engage in rendering professional services, (i) unless

the context clearly requires otherwise, references to Chapter 55 of the

General Statutes (the North Carolina Business Corporation Act) shall

be treated as references to this Chapter, and references to a

'corporation' or 'foreign corporation' shall be treated as references to

a limited liability company or foreign limited liability company,
respectively, (ii) members shall be treated in the same manner as

shareholders of a professional corporation, (iii) managers shall be
treated in the same manner as directors of a professional corporation,

(iv) the persons signing the articles of organization of a limited

liability company shall be treated in the same manner as the

incorporators of a professional corporation, and (v) the name of a

domestic or foreign limited liability company so engaged shall comply
with G.S. 57C-2-30 or G.S. 57C-7-Q6 and, in addition, shall contain

the word 'Professional' or the abbreviation 'P.L.L.C or 'PLLC.
For purposes of this subsection, 'applicable licensing statute' shall
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mean those provisions of the General Statutes referred to in G.S. 55B-

2(6).

Nothing in this Chapter shall be interpreted to abolish, modify,

restrict, limit, or alter the law in this State applicable to the

professional relationship and liabilities between the individual

furnishing the professional services and the person receiving the

professional services, or the standards of professional conduct

applicable to the rendering of the services. A member or manager of

a professional limited liability company is not individually liable for

debts and obligations of the professional limited liability company
arising from errors, omissions, negligence, incompetence, or

malfeasance committed in the course of the professional limited

liability company's business by another member or manager or a

representative of the professional limited liability company not working

under the supervision or direction of the First member or manager at

the time the errors, omissions, negligence, incompetence, or

malfeasance occurred, unless the first member or manager was

directly involved in the specific activity in which the errors, omissions,

negligence, incompetence, or malfeasance were committed by the

other member or manager or representative.

" § 57C-2-02. Powers of the limited liability company.

Unless its articles of organization or this Chapter provide otherwise,

each limited liability company has the same powers as an individual to

do all things necessary or convenient to carry out its business and

affairs, including, without limitation, power:

(1) To sue and be sued, complain, and defend in its own
name;

(2) To make and amend operating agreements, not inconsistent

with its articles of organization or with the laws of this

; State, for managing the business and regulating the affairs

of the limited liability company;

(3) To purchase, receive, lease, or otherwise acquire, and

own, hold, improve, use, and otherwise deal with, real or

personal property, or any legal or equitable interest in

property, wherever located;

(4) To sell, convey, mortgage, pledge, lease, exchange, and

otherwise dispose of all or any part of its property;

(5) To purchase, receive, subscribe for, or otherwise acquire;

own, hold, vote, use, sell, mortgage, lend, pledge, or

otherwise dispose of; and deal in and with shares or other

interests in, or obligations of, any other entity;

(6) To make contracts and guarantees, incur liabilities, borrow

money, issue its notes, bonds, and other obligations (which

may be convertible into or include the option to purchase
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other interests in the limited liability company), and secure

any of its obligations by mortgage or pledge of any of its

property, franchises, or income;

(7) To lend money, invest and reinvest its funds, and receive

and hold real and personal property as security for

repayment;

(8) To be a promoter, partner, member, associate, or manager

of any partnership, joint venture, trust, or other entity;

(9) To conduct its business, locate offices, and exercise the

powers granted by this Chapter within or without this State;

(10) To elect or appoint managers, officers, employees, and

agents of the limited liability company, define their duties,

fix their compensation, and lend them money and credit;

(11) To pay pensions and establish pension plans, pension

trusts, profit-sharing plans, and other benefit or incentive

plans for any or all of its current or former managers,

officers, employees, and agents;

(12) To make donations for the public welfare or for charitable,

religious, cultural, scientific, or educational purposes;

(13) To transact any lawfui business that will aid governmental

policy;

(14) To make payments or donations, or do any other act, not

inconsistent with law, that furthers the business and affairs

of the limited liability company;

(15) To provide insurance for its benefit on the life or physical

or mental ability of any of its managers, officers, or

employees or on the life or physical or mental ability of

any owner of any interest in the limited liability company
for the purpose of acquiring the interest owned by him at

the time of his death or disability, and for these purposes

the limited liability company is deemed to have an insurable

interest in its managers, officers, employees, or members
and other interest owners; and to provide insurance for its

benefit on the life or physical or mental ability of any other

person in whom it has an insurable interest; and

(16) To render professional services, subject to G.S. 57C-2-

01(c).

"Part 2. Formation; Articles of Organization;

Amendment of Articles; Annual Report.
" § 57C-2-20. Formation.

(a) Two or more persons may organize a limited liability company
by delivering executed articles of organization to the Secretary of State

for filing.
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(b)(1) When the Secretary of State files the articles of

organization, the proposed organization becomes a limited

liability company subject to this Chapter and to the
' purposes, conditions, and provisions stated in the articles,

and the persons executing the articles of organization

become members of the limited liability company.

(2) Filing of the articles by the Secretary of State is conclusive

evidence of the organization of the limited liability

company, except in a proceeding by the State to cancel or

revoke the articles of organization or involuntarily dissolve

the limited liability company.
" § 57C-2-2L Arlicles of orgaiiization.

(a) The articles of organization must set forth:

(1) A name for the limited liability company that satisfies the

provisions of G.S. 57C-2-30;

(2) The latest date on which the limited liability company is to

dissolve;

(3) The name and address of each person executing the articles

of organization;

(4) The street address, and the mailing address if different

from the street address, of the limited liability company's
initial registered office, the county in which the initial

registered office is located, and the name of the limited

liability company's initial registered agent at that address;

(5) Unless all of the members by virtue of their status as

members shall be managers of the limited liability

company, a statement that, except as provided in G.S. 57C-
3-20(a), the members shall not be managers by virtue of

their status as members.
(b) The articles of organization may set forth any other provision,

not inconsistent with law, including any other matter that under this

Chapter is permitted to be set forth in an operating agreement.

(c) The articles of organization need not set forth any of the powers
enumerated in this Chapter.
" § 57C-2-22. Amendment of articles of organization. ;>

(a) The articles of organization shall be amended when:

(1) There is a change in the name of the limited liability

company;

(2) There is a false or erroneous statement in the articles of

organization;

(3) There is a change in the time as stated in the articles of

organization for the dissolution of the limited liability

company; or
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(4) The members desire to make a change in the articles of

organization.

(b) Unless otherwise provided in the articles of organization or a

written operating agreement, any amendment to the articles of

organization shall require the unanimous vote of the members.
"
§ 57C-2-23. Annual report for Secretary of Stale.

(a) Each domestic limited liability company and each foreign

limited liability company authorized to transact business in this State,

shall deliver to the Secretary of State for filing an annual report that

sets forth:

(1) The name of the limited liability or foreign limited liability

company and the state or country under whose law it is

organized;

(2) The street address, and the mailing address if different

from the street address, of the registered office, the county

in which the registered office is located, and the name of

its registered agent at that office in this State, and a

statement of any change of the registered office or

registered agent, or both;

(3) The address of its principal office;

(4) The names and business addresses of its managers; and

(5) A brief description of the nature of its business.

(b) Information in the annual report must be current as of the date

the annual report is executed on behalf of the limited liability company

or the foreign limited liability company.

(c) The annual report shall be delivered to the Secretary of State

each year within 60 days immediately following the last day of the

month in which the domestic limited liability company was organized

or the foreign limited liability company received a certificate of

authority in this State. Forms required for the filing of the annual

report shall be mailed by the Secretary of State to the domestic or

foreign limited liability company at its registered office for the first

annual report, and then to its principal office for subsequent annual

reports.

(d) If an annual report does not contain the information required

by this section, the Secretary of State shall promptly notify the

reporting domestic or foreign limited liability company in writing and

return the report to it for correction. If the report is corrected to

contain the information required by this section and delivered to the

Secretary of State within 30 days after the effective date of notice, it is

deemed to be timely filed.

(e) Amendments to any previously filed annual report may be filed

at any time for the purpose of correcting, updating, or augmenting the

information contained in the annual report.
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"Part 3. Name.
" § 57C-2-30. Name.

(a) The name of a limited liability company:

(1) Must contain the words 'limited liability company' or the

abbreviation 'L.L.C or XLC, or the combination Mtd.

liability co.', 'limited liability co.\ or Mtd. liability

company'

;

(2) May not contain language stating or implying that the

limited liability company is organized for a purpose other

than that permitted by G.S. 57C-2-01 and its articles of

organization; and

(3) If the limited liability company is authorized to engage in

rendering professional services, must comply with G.S.

57C-2-Ql(c).

(b) Except as authorized by subsection (c) of this section, the name
of a limited liability company must be distinguishable upon the records

of the Secretary of State from:

(1) The name of a corporation, nonprofit corporation, limited

partnership, or limited liability company organized in this

State, or a foreign corporation or nonprofit corporation,

foreign limited partnership, or foreign limited liability

company authorized to transact business in this State;

O) A name reserved under G.S. 55-4-02, 55-4-03, 57C-2-31.

57C-2-32, or 59-104; and

(3) The fictitious name adopted by a foreign corporation,

foreign limited partnership, or foreign limited liability

company authorized to transact business in this State

because its real name is unavailable.

(c) A person may apply to the Secretary of State for authorization

to use a name that is not distinguishable upon the Secretary of State's

records from one or more of the names described in subsection (b) of

this section. The Secretary of State shall authorize use of the name

applied for if:

(1) The other person who has or uses the name or who has

reserved or registered the name consents to the use in

writing and submits an undertaking in a form satisfactory to

the Secretary of State to change its name to a name that is

distinguishable upon the records of the Secretary of State

from the name of the applicant; or

(2) The applicant delivers to the Secretary of State a certified

copy of the final Judgment of a court of competent

Jurisdiction establishing the applicant's right to use the

name applied for in this State.
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(d) The use of assumed names or Fictitious names, as provided for

in Chapter 66 of the General Statutes, is not affected by this Chapter.

(e) Neither the reservation nor registration of a name, the

organization of a limited liability company, nor the obtaining by a

foreign limited liability company of a certificate of authority shall

authorize the use in this State of a name in violation of the rights of

any third party under the federal trademark act, the trademark act of

this State, or other statutory common law, or be a defense to an action

for violation of any such rights.

(f) The name of a limited liability company dissolved under G.S.
57C-6-03 may not be used by another limited liability company until

the expiration of two years after the effective date of the articles of

dissolution unless the dissolved limited liability company consents in

writing to the use.

" § 5 7C-2-3

1

. Reserved name.

(a) A person may reserve the exclusive use of a limited liability

company name, including a fictitious name for a foreign limited

liability company whose name is not available, by filing an application

with the Secretary of State. The application must set forth the name
and address of the applicant and the name proposed to be reserved. If

the Secretary of State finds that the name applied for is available, the

Secretary of State shall reserve the name for the applicant's exclusive

use for a nonrenewable 12Q-day period.

(b) The owner of a reserved limited liability company name may
transfer the reservation to another person by filing with the Secretary

of State a signed notice of the transfer that states the name and address
of the transferee.

(c) Any person acquiring the goodwill of a domestic limited

liability company or of a foreign limited liability company authorized

to transact business in this State may, on furnishing the Secretary of

State satisfactory evidence of such acquisition, reserve the exclusive

right to the limited liability company name of the limited liability

company for a period of 10 years.
" § 57C-2-32. Registered name.

(a) A foreign limited liability company may register its limited

liability company name, or its limited liability company name with any
addition required to conform its name to the requirements of G.S.
57C-7-06.

(b) A foreign limited liability company registers its name, or its

name with any required addition, by filing with the Secretary of State

an application:

(1) Setting forth its name, or its name with any required

addition, the state or country and date of its organization.

1095



CHAPTER 354 Session Laws - 1993

and a brief description of the nature of the business in

which it is engaged; and

(2) Accompanied by a certificate of existence (or a document of

a similar import) from the state or country of organization.

(c) The name is registered for the applicant's exclusive use upon

the effective date of the application and until the end of the calendar

year in which it became effective.

(d) A foreign limited liability company whose registration is

effective may renew it for successive years by filing with the Secretary

of State a renewal application, which complies with the requirements

of subsection (b) of this section, between October 1 and December 31

of the preceding year. The renewal application renews the registration

for the following calendar year. Any renewal application filed after

the expiration of the registration shall be treated as a new application

for registration.

(e) A foreign limited liability company whose registration is

effective may thereafter qualify as a foreign limited liability company

under that name or consent in writing to the use of that name by a

limited liability company thereafter organized under this Chapter or by

another foreign limited liability company thereafter authorized to

transact business in this State. The registration terminates when the

domestic limited liability company is. organized or the foreign limited

liability company qualifies or consents to the qualification of another

foreign limited liability company under the registered name.
" § 57C-2-33. Reseiyed aiid registered names; powers of the Secrelaiy of

State.

The Secretary of State may revoke any reservation or registration of

a limited liability company name if the Secretary of State finds, upon a

hearing not less than 20 days after written notice has been sent by

registered or certified mail, return receipt requested, to the person or

limited liability company who made the reservation or registration, that

the application thereof or any transfer thereof was not made in good

faith, or that any statement contained in the application for reservation

or registration was false when the application was filed, or has

thereafter become false.

" § 57C-2-34. Real property records.

(a) Whenever the name of any domestic or foreign limited liability

company holding title to real property in this State is changed upon

amendment to its articles of organization or whenever title to real

property in this State is transferred by operation of law upon merger

of two or more limited liability companies, a certificate reciting the

change or transfer shall be recorded in the office of the register of

deeds of the county where the property lies, or if the property is
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located in more than one county, then in each county where any

portion of the property lies.

(b) The Secretary of State shall adopt uniform certificates to be

furnished for registration in accordance with this section. In the case

of a foreign limited liability company, a similar certificate by any

competent authority of the jurisdiction of organization may be

registered in accordance with this section.

(c) The certificate required by this section shall be recorded by the

register of deeds in the same manner as deeds, and for the same fees,

but no formalities as to acknowledgement, probate, or approval by any

other officer shall be required. The former name of the limited

liability company holding title to the real property before the

amendment or merger shall appear in the 'Grantor' index, and the

amended name of the limited liability company holding title to the real

property by virtue of the amendment or merger shall appear in the

'Grantee' index.

"Part 4. Registered Office and Registered Agent.
" § 57C-2-40. Registered ojjice and registered agent.

(a) Each limited liability company must continuously maintain in

this State:

(1) A registered office that may be the same as any of its places

of business; and

(2) A registered agent, who shall be (i) an individual who
resides in this State and whose business office is identical

with the registered office; (ii) a domestic corporation,

nonprofit corporation, or limited liability company whose

business office is identical with the registered office; or (iii)

a foreign corporation, nonprofit corporation, or limited

liability company authorized to transact business in this

State whose business office is identical with the registered

office.

(b) The sole duty of the registered agent to the limited liability

company is to forward to the limited liability company at its last known
address any notice, process, or demand that is served on the registered

agent.
" § 57C-2-41 . Change of registered office or registered agent.

(a) A limited liability company may change its registered office or

registered agent by delivering to the Secretary of State for filing a

statement of change that sets forth:

(1) The name of the limited liability company;

(2) The street address, and the mailing address if different

from the street address, of the limited liability company's
current registered office, and the county in which it is

located;
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(3) If the address of the limited liability company's registered

office is to be changed, the street address, and the mailing

address if different from the street address, of the new
registered office, and the county in which it is located;

(4) The name of its current registered agent;

(5) If the current registered agent is to be changed, the name
of the new registered agent and the new registered agenf s

written consent (either on the statement or attached to it) to

the appointment; and

(6) That after the change or changes are made, the addresses

of its registered office and the business office of its

registered agent will be identical.

(b) If a registered agent changes the address of his business office,

he may change the address of the registered office of any limited

liability company for which he is the registered agent by notifying the

limited liability company in writing of the change and signing (either

manually or in facsimile) and delivering to the Secretary of State for

filing a statement that complies with the requirements of subsection (a)

of this section; and recites that the limited liability company has been

notified of the change.
" § 57C-2-42. Resignanon of registered agent.

(a) A registered agent may resign his agency appointment by

signing and filing with the Secretary of State the signed original and

two exact or conformed copies of a statement of resignation which may
include a statement that the registered office is also discontinued. The
statement must include or be accompanied by a certification from the

registered agent that he has mailed or delivered to the limited liability

company at its last known address written notice of his resignation.

Such certification shall include the name and title of the officer

notified, if any, and the address to which the notice was mailed or

delivered.

(b) After filing the statement, the Secretary of State shall mail one

copy to the registered office (if not discontinued) and the other copy to

the limited liability company at the address certified in the statement of

resignation or, if different, at the address indicated in the latest

communication received by the Secretary of State from the limited

liability company stating the current mailing address of its principal

office.

(c) The agency appointment is terminated, and the registered office

discontinued if so provided, on the 31st day after the date on which

the statement was filed.

" § 57C-2-43. Seivice on limited liability company.

(a) A limited liability company's registered agent is an agent of the

limited liability company for service of process, notice, or demand
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required or permitted by law to be served on the limited liability

company.

(b) Whenever a limited liability company shall fail to appoint or

maintain a registered agent in this State, or whenever its registered

agent cannot with due diligence be found at the registered office, then

the Secretary of State shall be an agent of the limited liability company

upon whom any process, notice, or demand may be served. Service

on the Secretary of State of any such process, notice, or demand shall

be made by delivering to and leaving with the Secretary of State or

with any clerk having charge of the limited liability company
department of the Secretary of State's office, duplicate copies of the

process, notice, or demand. In the event any such process, notice, or

demand is served on the Secretary of State, the Secretary of State shall

immediately mail one of the copies therof, by registered or certified

mail, return receipt requested, to the limited liability company at the

address indicated in the latest communication received by the Secretary

of State from the limited liability company stating the current mailing

address of its principal office or, if there is no mailing address for the

principal office on file, to the limited liability company at its registered

office. Service on a limited liability company under this subsection

shall be effective for all purposes from and after the date of the service

on the Secretary of State.

(c) The Secretary of State shall keep a record of all processes,

notices, and demands served upon the Secretary of State under this

section and shall record therein the time of the service and his action

with reference thereto.

(d) Nothing herein contained shall limit or affect the right to serve

any process, notice, or demand required or permitted by law to be

served upon a limited liability company in any other manner now or

hereafter permitted by law.

"ARTICLE 3.

"Membership and Management.
"Part 1. Membership.

"§ 57C-3-0I. Admission of members.

(a) The persons executing the articles of organization become
members upon the effective time of filing of the articles of

organization by the Secretary of State as specified in G.S. 57C-2-20.

(b) After the formation of a limited liability company, a person

may be admitted as a member:
(1) In the case of a person acquiring a membership interest

directly from the limited liability company, upon

compliance with the articles of organization or operating

agreement or, if the articles of organization or operating
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agreement do not so provide, upon the unanimous consent

of the members; and

(2) In the case of an assignee of an interest of a member, upon

compliance with the provisions of G.S. 57C-5-04(a).
" § 57C-3-02. Cessation of membership.

Unless otherwise provided in this Chapter, the articles of

organization, or a written operating agreement, a person who has

ceased to be a member shall have only the rights of an assignee as

provided in G.S. 57C-5-02, but shall not be released from his liability

to the limited liability company under G.S. 57C-4-02 (liability for

contribution) and G.S. 57C-4-07 (liability upon wrongful distribution).

A person ceases to be a member of a limited liability company upon

the happening of any of the following events of withdrawal:

(1) The person's voluntary withdrawal from the limited liability

company as provided in G.S. 57C-5-06;

(2) The person's removal as a member in accordance with the

articles of organization or an operating agreement;

(3) Unless otherwise provided in the articles of organization or

a written operating agreement or with the consent of all

other members, the person's:

a^ Making an assignment for the benefit of creditors;

b^ Filing a voluntary petition in bankruptcy;

£. Being adjudged bankrupt or insolvent or having entered

against him an order for relief in any bankiuptcy or

insolvency proceeding;

d^ Filing a petition or answer seeking for him any

reorganization

,

arrangement, composition,

readjustment, liquidation, dissolution, or similar relief

under any statute, law, or regulation;

: e^ Seeking, consenting to, or acquiescing in, the

appointment of a trustee or receiver for, or liquidation

of the member or of all or any substantial part of his

properties; or

f. Filing an answer or other pleading admitting or failing

to contest the material allegations of a petition filed

against the person in any proceeding described in this

subdivision;

(4) Unless otherwise provided in the articles of organization or

a written operating agreement or with the consent of all

other members, the continuation of any proceeding against

the person seeking reorganization, arrangement,

composition, readjustment, liquidation, dissolution, or

similar relief under any statute, law, or regulation, for 120

days after the commencement thereof or the appointment of
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a trustee, receiver, or liquidator for the person or all or

any substantial part of the person's properties without the

person's agreement or acquiescence, which appointment is

not vacated or stayed for 120 days or, if the appointment is

stayed, for 120 days after the expiration of the stay during

which period the appointment is not vacated;

(5) Unless otherwise provided in the articles of organization or

a written operating agreement or with the consent of all

other members, in the case of a member who is an

individual, the individuars:

a. Death; or

b. Adjudication by a court of competent jurisdiction as
~~

incompetent to manage his person or property;

(6) Unless otherwise provided in the articles of organization or

a written operating agreement or with the consent of all

other members, in the case of a member who is acting as a

member by virtue of being a trustee of a trust, the

termination of the trust (but not merely the substitution of a

new trustee);

(7) Unless otherwise provided in the articles of organization or

a written operating agreement or with the consent of all

other members, in the case of a member that is a

partnership or another limited liability company, the

dissolution and commencement of winding up of the

partnership or limited liability company;

(8) Unless otherwise provided in the articles of organization or

a written operating agreement or with the consent of all

other members, in the case of a member that is a

corporation, the dissolution of the corporation or the

revocation of its charter; or

(9) Unless otherwise provided in the articles of organization or

a written operating agreement or with the consent of all

other members, in the case of a member that is an estate,

the distribution by the Fiduciary of the estate's entire

interest in the limited liability company.
" § 5 7C-3-03 Votins of members.

Except as provided in the articles of organization or a written

operating agreement, the affirmative vote, approval, agreement, or

consent of all members shall be required to:

(1) Adopt or amend an operating agreement;

(2) Admit any person as a member;

(3) Sell, transfer, or otherwise dispose of all or substantially all

of the assets of the limited liability company prior to the

dissolution of the limited liability company;
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(4) Merge the limited liability company into or with another

limited liability company.
" § 57Ct3-04. Members' access to information; records.

(a) Each member has the right, subject to such reasonable

standards (including standards governing what information and

documents are to be furnished, at what time and location and at whose
expense) as may be set forth in the articles of organization or a written

operating agreement, to obtain from the limited liability company from

time to time upon reasonable demand for any purpose reasonably

related to the member's interest as a member:

(1) Information regarding the status of the business and the

financial condition of the limited liability company;

(2) Promptly after becoming available, a copy of the limited

liability company's federal, State, and local income tax

returns for each year;

(3) A current list of the name and last known business,

residence, or mailing address of each member;

(4) A copy of the articles of organization and any written

operating agreement and all amendments thereto, together

with copies of any written powers of attorney pursuant to

which the articles of organization, operating agreement,

and all amendments thereto have been executed;

(5) Information regarding the amount of cash and a description

and statement of the agreed value of any other property or

services contributed by each member, and the property and

services that each member has agreed to contribute in the

future, and the date on which each became a member; and

(6) Such other information regarding the affairs of the limited

liability company as is just and reasonable.

(b) A limited liability company may maintain its records in other

than written form if the form is capable of conversion into written

form within a reasonable time.

(c) Any demand under this section shall (i) be in writing, (ii) be

made in good faith and for a proper purpose, and (iii) describe with

reasonable particularity the purpose and the records or information

desired.

(d) Failure of the limited liability company to keep or maintain any

of the records or information required pursuant to this section shall

not be grounds for imposing liability on any person for the debts and

obligations of the limited liability company.

(e) The managers shall have the right to keep confidential from

members who are not managers, for such period of time as the

managers deem reasonable, any information which the managers

reasonably believe to be in the nature of trade secrets or other
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information the disclosure of which the managers in good faith believe

is not in the best interest of the limited liability company.
" § 57C-3-05. Members bound by operaun^ agreements.

A member shall be bound by any operating agreement, including

any amendment thereto, otherwise valid under this Chapter and other

applicable law, (i) to which the member has expressly assented, or (ii)

which was in effect at the time the member became a member and

either was in writing or the terms of which were actually known to the

member, or (iii) with respect to any amendment, if the member was

bound by the operating agreement as in effect immediately prior to

such amendment and such amendment was adopted in accordance with

the terms of such operating agreement. The articles of organization

or written operating agreement may require that all agreements of the

members constituting the operating agreement be in writing, in which

case the term 'operating agreement' shall not include oral agreements

of the members.
"Part 2. Managers.

"§ 57C-3-20. Determination of managers; management.

(a) Unless the articles of organization provide otherwise, all

members by virtue of their status as members shall be managers of

the limited liability company, together with any other persons that may

be designated as managers in a written operating agreement. If the

articles of organization provide that all members are not necessarily

managers by virtue of their status as members, then those persons

designated as managers in a written operating agreement shall be

managers, but for any period during which no such designation has

been made or is in effect, all members shall be managers.

(b) Management of the affairs of the limited liability company shall

be vested in its managers. Subject to any provisions in the articles of

organization or a written operating agreement or this Chapter

restricting, enlarging, or modifying the management rights and duties

of any manager or managers, or management procedures, each

manager shall have equal rights and authority to participate in the

management of the limited liability company, and management

decisions shall require the approval, consent, agreement, or

ratification of a majority of the managers.
" § 57C-3-2L Qualification, designation, and removal of managers.

Subject to G.S. 57C-3-20(a), the articles of organization or a

written operating agreement may set forth the number and

qualification of managers and the manner in which they are to be

designated, removed, and replaced. Unless otherwise provided in the

articles of organization, a written operating agreement, or this

Chapter:
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(1) Managers need not be members and, unless otherwise

required by G.S. 57C-3-20(a), members need not be

managers;

(2) Designation of managers (other than those managers who
are such by virtue of their status as members) shall be

evidenced in a written operating agreement, as amended
from time to time;

(3) Upon designation as manager in a written operating

agreement and the person's consent to such designation,

the designated person shall serve as manager until the

earliest to occur of (i) the person's resignation, (ii) any

event described in G.S. 57C-3-Q2(3) with respect to the

manager, (iii) any event specified in the articles of

organization or written operating agreement that results in a

manager ceasing to be a manager, or (iv) the amendment
of the written operating agreement removing the person's

designation as a manager.
" § 57C-3-22. Duties of managers.

(a) The provisions of this section are all subject to G.S. 57C-3-30.

(b) A manager shall discharge his duties as manager in good faith,

with the care an ordinary prudent person in a like position would

exercise under similar circumstances, and in the manner the manager
reasonably believes to be in the best interests of the limited liability

company. In discharging his duties, a manager is entitled to rely on

information, opinions, reports, or statements, including, but not

limited to, financial statements or other financial data, if prepared or

presented by:

(1) One or more employees of the limited liability company
whom the manager reasonably believes to be reliable and

' competent in the matters presented;

(2) Legal counsel, certified public accountants, or other

persons on matters the manager reasonably believes are

within the person's professional or expert competence; or

(3) A committee of managers of which the manager is not a

member if the manager reasonably believes the conmiittee

merits confidence.

(c) A manager is not acting in good faith if the manager has actual

knowledge concerning the matter in question that makes reliance

otherwise permitted by subsection (b) of this section unwarranted.

(d) A manager is not liable for any action taken as a manager, or

any failure to take any action, if the manager performs the duties of

his office in compliance with this section.

(e) Except as otherwise provided in the articles of organization or a

written operating agreement, every manager must account to the
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limited liability company and hold as trustee for it any profit or benefit

derived without the informed consent of the members by the manager

from any transaction connected with the formation, conduct, or

liquidation of the limited liability company or from any personal use

by the manager of its property.

" § 57C-3-23. Agency power of managers.

Every manager is an agent of the limited liability company for the

purpose of its business, and the act of every manager, including

execution in the name of the limited liability company of any

instrument, for apparently carrying on in the usual way the business

of the limited liability company of which he is a manager, binds the

limited liability company, unless the manager so acting has in fact no

authority to act for the limited liability company in the particular

matter and the person with whom the manager is dealing has

knowledge of the fact that the manager has no authority. An act of a

manager that is not apparently for carrying on the usual course of the

business of the limited liability company does not bind the limited

liability company unless authorized in fact or ratified by the managers

of the limited liability company.
"
§ 57C-3-24. Delegation of authority of managers.

(a) The authority of a manager or the managers to act on behalf of

the limited liability company may be delegated by such manager or the

managers to persons other than managers if and to the extent a written

operating agreement so provides. The delegation of authority may be

general or limited to specific matters. The act of any such person

within the scope of the authority so delegated shall be as effective to

bind the limited liability company as would the act of such manager or

the managers, unless the delegation has been revoked and the person

with whom such person is dealing has actual knowledge of the fact

that the delegation has been revoked.

(b) The creation of, delegation of authority to, or action by a

manager's delegate does not alone constitute compliance by a manager

with the standards of conduct described in G.S. 57C-3-22.

(c) Each person acting on behalf of the limited liability company

within the scope of authority delegated by a manager or the managers

pursuant to subsection (a) of this section, or reasonably and in good

faith believing himself to be so acting, shall be entitled, with respect to

such acts, to the same limitation on personal liability as is afforded to

a manager pursuant to G.S. 57C-3-30. A limited liability company

may, but is not required to, provide persons acting on behalf of the

limited liability company within the scope of the authority delegated by

a manager or the managers pursuant to subsection (a) of this section

with the same limitation on personal liability and rights to
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indemnification as are, or may be, afforded to managers pursuant to

G.S. 57C-3-31 and G.S. 57C-3-32.
" § 57C-3-25. Identity of managers, authentication of records, and

execution of documeiits.

(a) Any person dealing with a limited liability company or a

foreign limited liability company may rely conclusively upon its most

recent annual report and any amendments thereto Filed with the

Secretary of State pursuant to G.S. 57C-2-23 as to the identity of its

managers, except to the extent the person has actual knowledge that a

person identified therein as a manager is not a manager.

(b) The documents, if any, constituting the operating agreement of

a limited liability company or a foreign limited liability company

authorized to transact business in this State, and records of the actions

of its members or managers, may be authenticated by any manager of

the domestic or foreign limited liability company. Any person dealing

with the domestic or foreign limited liability company may rely

conclusively upon the certificate or written statement of a manager

authenticating the documents and records except to the extent the

person has actual knowledge that the certificate or written statement is

false.

(c) Any document or instrument required or permitted by law to be

filed, registered, or recorded with any public authority and to be

executed by a limited liability company or a foreign limited liability

company authorized to transact business in this State shall be

sufficiently executed for such purpose if signed on its behalf by one of

its managers.

"Part 3. Liability.

" § 57C-3-30. Liability to third parties of members and managers;

parties to actions; governing law.

(a) A person who is a member or manager, or both, of a limited

liability company is not liable for the obligations of a limited liability

company solely by reason of being a member or manager or both, and

does not become so by participating, in whatever capacity, in the

management or control of the business. A member or manager may,

however, become personally liable by reason of his own acts or

conduct.

(b) A member of a limited liability company is not a proper party

to proceedings by or against a limited liability company, except where

the object of the proceeding is to enforce a member's right against or

liability to the limited liability company.

(c) The liability of members and managers of a limited liability

company organized and existing under this Chapter shall at all times

be determined solely and exclusively by this Chapter and the laws of

this State.
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(d) If a conflict arises between the laws of this State and the laws

of any other jurisdiction with regard to the liability of a member or

manager of a limited liability company organized and existing under

this Chapter for the debts, obligations, and liabilities of the limited

liability company, this Chapter and the laws of this State shall govern

in determining the liability.

"
§ 57C-3-3L Mmdatofj indemnification of mmagers and members.

(a) A limited liability company must indemnify every manager in

respect of payments made and personal liabilities reasonably incurred

by the manager in the authorized conduct of its business or for the

preservation of its business or property.

(b) Unless limited by its articles of organization, a limited liability

company shall indemnify a member or manager who is wholly

successful, on the merits or otherwise, in the defense of any

proceeding to which he was a party because he is or was a member or

manager of the limited liability company against reasonable expenses

incurred by him in connection with the proceeding.

"
§ 57C-3-32. Limitation of liability of managers and members and

permissive indemnification of managers and members; insurance.

(a) Subject to subsection (b) of this section, the articles of

organization or a written operating agreement may:

(1) Eliminate or limit the personal liability of a manager for

monetary damages for breach of any duty provided for in

G.S. 57C-3-22 (other than liability under G.S. 57C-4-07);

and

(2) If approved by all the members, provide for indemnification

of a manager or member for judgments, settlements,

penalties, fines, or expenses incurred in a proceeding to

which the member or manager is a party because he is or

was a manager or member. For purposes of this

subdivision, the words 'expenses', 'proceeding', and

'party' shall have the meanings set forth in G.S. 55-8-

50(b).

(b) No provision permitted under subsection (a) of this section

shall limit, eliminate, or indemnify against the liability of a manager

for (i) acts or omissions that the manager knew at the time of the acts

or omissions were clearly in conflict with the interests of the limited

liability company, (ii) any transaction from which the manager derived

an improper personal benefit, or (iii) acts or omissions occurring

prior to the date the provision became effective. As used in this

subsection, 'improper personal benefit' does not include reasonable

compensation or other reasonable incidental benefit for or on account

of service as a manager, an officer, an employee, an independent
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contractor, an attorney, or a consultant of the limited liability

company.
No provision permitted under subsection (a) of this section shall

limit or eliminate the liability of a member or manager for any taxes

owed by the limited liability company under Chapter 105 of the

General Statutes or Article 3 of Chapter 1 19 of the General Statutes.

(c) A limited liability company may purchase and maintain

insurance on behalf of an individual who is or was a manager, an
employee, or an agent of the limited liability company, or who, while

a manager, an employee, or an agent of the limited liability company
is or was serving at the request of the limited liability company as a

director, an officer, a partner, a manager, a trustee, an employee, or

an agent of a person, against liability asserted against or incurred by
him in that capacity or arising from his status as a manager, an
employee, or an agent, whether or not the limited liability company
would have the power to indemnify him against the same liability

under any provision of this Chapter.

"ARTICLE 4.

"Finance.
" § 57C-4-01 . Contributions to capital

.

The contribution of a member may be in the form of any tangible

or intangible property or benefit to the limited liability company that a

person contributes in cash, property, services rendered, promissory
notes, or other binding obligation to contribute cash or property or to

render services. Except as provided in an operating agreement, in the

case of noncash contributions, the value of the contribution to the

limited liability company shall be the fair market value of the

contribution on the date it is made, as agreed to by the limited liability

company and the contributor.
" § 57C-4-02. Liability for contribution.

(a) A promise by a member to contribute to the limited liability

company is not enforceable unless set out in a writing signed by the

member.
(b) Except as provided in an operating agreement, a member is

obligated to the limited liability company to perform any enforceable

promises to contribute cash or property or to render services, even if

the member is unable to perform because of death, disability, or any
other reason. If a member does not make the required contribution of

property or services, the member (or the member's estate or personal

representative) is obligated, at the option of the limited liability

company, to contribute cash equal to that portion of the value of the

stated contribution that has not been made.

(c) Unless otherwise provided in the operating agreement, the

obligation of a member to make a contribution or to return money or
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other property paid or distributed in violation of this Chapter may be

compromised only with the unanimous consent of the members. Any

such compromise, however, shall not affect the rights of a creditor of

a limited liability company to enforce a claim that arose prior to the

date of the compromise.
"§ 57C-4-03. Allocation of income, gain, loss, deduction, or credit.

Income, gain, loss, deduction, or credit of a limited liability

company shall be allocated among the members, and among classes of

members, in the manner agreed to in an operating agreement. To the

extent an operating agreement does not so provide for the allocation of

such items, income, gain, loss, deduction, or credit shall be allocated

among the members in proportion to the agreed value, as stated in the

limited liability company records required to be kept pursuant to G.S.

57C-3-04(a)(5), of the contributions made by each member, taking

into account variations in the capital contributions of each member

during the period for which the allocations are made using any

reasonable method selected by the managers.
" § 57C-4-04. Interim distributions.

Except as provided in this Chapter, a member is entitled to receive

distributions from a limited liability company before the withdrawal of

the member from the limited liability company and before the

dissolution and winding up of the limited liability company as provided

in an operating agreement. In the absence of any provision for

interim distributions in an operating agreement, such distributions

may be made at such times and in such amounts as determined by the

managers, in proportion to the agreed value, as stated in the limited

liability company records required to be kept pursuant to G.S. 57C-3-

04(a)(5), of the contributions made by each member as of the date of

such distribution, or as of such date within 90 days prior to the

distribution that may be determined by the managers.
" § 57C-4-05. Distribution in kind.

Except as provided in an operating agreement:

(1) A member, regardless of the nature of the member's

contribution, has no right to demand or receive any

distribution from a limited liability company in any form

other than cash; and

(2) No member may be compelled to accept from a limited

liability company a distribution of any asset in kind unless

all persons with interests in the limited liability company
receive at the same time as a distribution an interest in the

property distributed that is proportionate to their interests in

the limited liability company.
" § 57C-4-06. Restrictions on making distributions.
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(a) No distribution may be made if, after giving effect to the

distribution:

(1) The limited liability company would not be able to pay its

debts as they become due in the usual course of business;

or

(2) The limited liability company's total assets would be less

than the sum of its total liabilities plus, unless the operating

agreement provides otherwise, the amount that would be
needed, if the limited liability company were to be dissolved

at the time of the distribution, to satisfy the preferential

rights upon dissolution of members whose preferential

rights are superior to the rights of the member receiving

the distribution.

(b) The limited liability company may base a determination that a

distribution is not prohibited under subsection (a) of this section on
financial statements prepared on the basis of accounting practices and

principles that are reasonable under the circumstances; and for this

purpose may determine asset values based on book values or on a fair

market valuation or other method that is reasonable under the

circumstances.

(c) Except as provided in subsection (e) of this section, the effect of

a distribution under subsection (a) of this section is measured as of (i)

the date the distribution is authorized if the payment occurs within 120

days after the date of authorization; or (ii) the date payment is made if

it occurs more than 120 days after the date of authorization.

(d) A limited liability company's indebtedness issued as a

distribution made in accordance with this section is at parity with the

limited liability company's indebtedness to its general, unsecured

creditors except to the extent otherwise provided by agreement.

(e) Indebtedness of a limited liability company, including

indebtedness issued as a distribution, is not considered a liability for

purposes of determinations under subsection (a) of this section if its

terms provide that payment of principal and interest are made only if,

and to the extent that, payment of a distribution to members could

then be made under this section. If indebtedness with such terms is

issued as a distribution, each payment of principal or interest, and not

the issuance of the indebtedness, is treated as a distribution, the effect

of which is measured on the date the payment is actually made.
" § 57C-4-07. Liability upon wrongful distribution.

(a) A manager who votes for or assents to a distribution in

violation of G.S. 57C-4-06 or a written operating agreement is

personally liable to the limited liability company for the amount of the

distribution that exceeds what could have been distributed without
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violating G.S. 57C-4-06 or the operating agreement if it is established

that the manager did not act in compliance with G.S. 57C-3-22.

(b) Each manager held liable under subsection (a) of this section

for a wrongful distribution is entitled to:

(1) Contribution from each other manager who could be held

liable under subsection (a) of this section for the wrongful

distribution; and

(2) Reimbursement from each member for the amount the

member received knowing that the distribution was made in

violation of G.S. 57C-4-06 or the operating agreement.

(c) A proceeding under this section is barred unless it is

commenced within three years after the date on which the effect of the

distribution is measured under G.S. 57C-4-06(c).

" § 57C-4-08. Right to distribution.

Subject to the provisions of this Article, at the time a member

becomes entitled to receive a distribution, the member has the status

of, and is entitled to all remedies available to, a creditor of the limited

liability company with respect to the distribution.

"ARTICLE 5.

"Assignment of Membership Interests; Withdrawal.

" § 57C-5-0I. Nature of membership interest.

A membership interest is personal property. A member has no

interest in specific limited liability company property.

"
§ 57C-5-02. Assignment of membership interest.

Except as provided in the articles of organization or a written

operating agreement, a membership interest is assignable in whole or

in part. An assignment of a membership interest does not dissolve the

limited liability company or entitle the assignee to become or exercise

any rights of a member. An assignment entitles the assignee to

receive, to the extent assigned, only the distributions and allocations to

which the assignor would be entitled but for the assignment. Except

as provided in the articles of organization or a written operating

agreement, a member ceases to be a member upon assignment of all

of his membership interest. Except as provided in the articles of

organization or a written operating agreement, the pledge of, or

granting of a security interest, lien, or other encumbrance in or

against, all or any part of the membership interest of a member shall

not cause the member to cease to be a member or the secured party to

have the power to exercise any rights or powers of a member.
" § 57C-5-03. Rights ofjudgment creditor.

On application to a court of competent jurisdiction by any judgment

creditor of a member, the court may charge the membership interest

of the member with payment of the unsatisfied amount of the Judgment

with interest. To the extent so charged, the Judgment creditor has
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only the rights of an assignee of the membership interest. This

Chapter does not deprive any member of the benefit of any exemption

laws applicable to his membership interest.

" § 57C-5-04. Right of assignee to become a member.

(a) An assignee of an interest in a limited liability company may
become a member only with the assignee's consent and, except as

otherwise provided in the articles of organization or operating

agreement, only if the other members unanimously agree. The
consent of a member may be evidenced in any manner specified in the

operating agreement, but in the absence of such specification, consent

shall be evidenced by a written instrument, dated and signed by the

member, or evidenced by a vote taken at a meeting of members.
(b) An assignee who becomes a member has, to the extent

assigned, the rights and powers, and is subject to the restrictions and

liabilities, of a member under the articles of organization, any

operating agreements, and this Chapter. Notwithstanding the

preceding sentence, unless otherwise provided in a written operating

agreement, an assignee who becomes a member is liable for any

obligations of his assignor to make contributions under G.S. 57C-4-02

(liability for contribution) but shall not be liable for obligations of his

assignor under G.S. 57C-4-07 (liability upon wrongful distribution).

However, the assignee is not obligated for liabilities unknown to the

assignee at the time the assignee became a member and which could

not be ascertained from the articles of organization or a written

operating agreement.

(c) Whether or not an assignee of a membership interest becomes
a member, the assignor is not released from his liability to the limited

liability company under G.S. 57C-4-Q2 (liability for contribution) and

G.S. 57C-4-07 (liability upon wrongful distribution).

"§ 57C-5-05. Powers of legal representative of a deceased, incompetent,

or dissolved member.

Unless otherwise provided in the articles of organization or a

written operating agreement, if a member who is an individual dies or

a court of competent jurisdiction adjudges the member to be

incompetent to manage his person or his property, the member's
executor, administrator, guardian, conservator, or other legal

representative may exercise all of the member's rights for the purpose

of settling his estate or administering his property, including any

power the member had under the articles of organization or a written

operating agreement to give an assignee the right to become a

member. If a member is a corporation, trust, or other entity and is

dissolved or terminated, the powers of that member may be exercised

by its legal representative or successor for the purpose of liquidating.
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winding up, and making final distributions of the entity's assets to its

owners, beneficiaries, or creditors.

" § 57C-5-06. Voluntary withdrawal of member.

A member may withdraw by giving not less than six montiis' prior

written notice to the other members at their respective addresses as

shown on the books of the limited liability company, unless:

(1) The articles of organization or a written operating

agreement provide that the member does not have the right

or power to withdraw; or

(2) The articles of organization or a written operating

agreement specify another time for or impose other

conditions on withdrawal.

"ARTICLE 6. •

"Dissolution.

"^57C-6-01. Dissolution.

A limited liability company is dissolved and its affairs shall be

wound up at or upon the first to occur of the following:

(1) The time specified in the articles of organization or a

written operating agreement;

(2) The happening of an event specified in the articles of

organization or a written operating agreement;

(3) The written consent of all members;

(4) Unless otherwise provided in the articles of organization or

a written operating agreement, the happening of any event

of withdrawal described in G.S. 57C-3-Q2 (cessation of

membership) with respect to any member, unless at the

time of the event of withdrawal (i) there is at least one

remaining member, (ii) the provisions of the articles of

organization or a written operating agreement permit the

business of the limited liability company to be carried on

by the remaining member or members, and (iii) the

remaining member or members elect to do so pursuant to

such vote, to procedures prescribed in the articles of
'

organization or a written operating agreement, or, in the

absence of prescribed voting requirements or procedures,

by a unanimous vote of the remaining member or members

taken after the event of withdrawal. The foregoing to the

contrary notwithstanding, a limited liability company shall

not be dissolved and is not required to be wound up by

reason of any event of withdrawal if, within 90 days after

the event of withdrawal, all remaining members, and the

person or persons with respect to whom the event of

withdrawal has occurred (or his successor), agree in
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writing that the business of the limited liability company
may be continued; or

(5) Entry of a decree of Judicial dissolution under G.S. 57C-6-

02, or the filing by the Secretary of State of a certificate of

dissolution under G.S. 57C-6-03.
" § 57C-6-02. Judicial dissolution.

(a) On application by or for a member, the court may decree

dissolution of a limited liability company whenever it is not reasonably

practicable to carry on the business in conformity with the articles of

organization or an operating agreement.

(b) Venue for a proceeding under subsection (a) of this section to

dissolve a limited liability company lies in the county where the

limited liability company's principal office (or, if none in this State, its

registered office) is or was last located.

" § 57C-6-03. AdministraHve dissolution.

(a) The Secretary of State may administratively dissolve a limited

liability company if the Secretary of State determines that:

(1) The limited liability company has not paid within 60 days

after they are due any penalties, fees, or other payments

due under this Chapter;

(2) The limited liability company does not deliver its annual

report to the Secretary of State on or before the date it is

due;

(3) The limited liability company has been without a registered

agent or registered office in this State for 60 days or more;

(4) The limited liability company has not notified the Secretary

of State within 60 days that its registered agent or

registered office has been changed, that its registered agent

has resigned, or that its registered office has been

discontinued; or

(5) The limited liability company's period of duration stated in

its articles of organization has expired.

(b) If the Secretary of State determines that one or more grounds

exist under subsection (a) of this section for dissolving a limited

liability company, the Secretary of State shall mail the limited liability

company written notice of that determination. If, within 60 days after

the notice is mailed, the limited liability company does not correct

each ground for dissolution or demonstrate to the reasonable

satisfaction of the Secretary of State that each ground does not exist,

the Secretary of State shall administratively dissolve a limited liability

company by signing a certificate of dissolution that recites the ground
or grounds for dissolution and its effective date. The Secretary of State

shall file the original certificate of dissolution and mail a copy to the

limited liability company.
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(c) A limited liability company administratively dissolved under this

section may apply to the Secretary of State for reinstatement within two

years after the effective date of the administrative dissolution. The

procedures for reinstatement and for the appeal of any denial of the

limited liability company's application for reinstatement shall be the

same procedures applicable to business corporations under G.S. 55-

14-22, 55-14-23, and 55-14-24.

" § 57C-6-04. Winding up.

(a) Except as otherwise provided in this Chapter, the articles of

organization, or a written operating agreement, the managers shall

wind up the limited liability company's affairs following its

dissolution. If the dissolved limited liability company has no

managers, the legal representative of or successor to the member

whose event of withdrawal has resulted in the dissolution may wind up

the limited liability company's affairs. The court may wind up the

limited liability company's affairs, or appoint a person to wind up its

affairs, on application of any member, his legal representative, or

assignee.

(b) As promptly as reasonably possible following dissolution as is

consistent with obtaining the fair market value for the limited liability

company's assets, the persons charged with winding up the limited

liability company shall collect its assets, dispose of its properties that

will not be distributed in kind to its members, discharge or make

provision for discharging its liabilities, and distribute its remaining

assets as provided in G.S. 57C-6-05. The limited liability company

shall continue in existence following its dissolution and during its

winding up, but shall carry on only that business appropriate to wind

up and liquidate its business and affairs.

(c) The dissolution of the limited liability company does not

transfer title to its assets, prevent assignment of its member interests,

subject its managers to standards of conduct different from those

prescribed in Article 3 of this Chapter, change any provisions of its

operating agreement except as provided in subsection (b) of this

section, prevent commencement of a proceeding by or against the

limited liability company in its own name, abate or suspend a

proceeding by or against the limited liability company, or terminate

the authority of the registered agent of the limited liability company.
" § 57C-6-05. Distribution of assets.

Upon the winding up of a limited liability company, its assets shall

be applied as follows:

(1) To creditors, including members who are creditors, to the

extent permitted by law, in satisfaction of liabilities of the

limited liability company other than liabilities for

distributions to members under G.S. 57C-4-Q4;
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(2) Except as provided in the articles of organization or a

written operating agreement, to members or former
members in satisfaction of liabilities for distributions under
G.S. 57C-4-04; and

(3) Except as provided in the articles of organization or a

written operating agreement, by distribution to the

members and to any former member whose event of

withdrawal resulted in the dissolution in proportion to the

agreed value, as stated in the limited liability company
records required to be kept pursuant to G.S. 57C-3-
04(a)(5), of the contributions made by each such member
and former member, after such agreed values are adjusted

by: (i) adding thereto the person's share of the profits of

the limited liability company, and (ii) deducting therefrom

the person's share of the losses of the limited liability

company and all distributions previously received by the

person.
" § 57C-6-06. Arncles of dissolution.

Upon the dissolution and the commencement of winding up of the

limited liability company, articles of dissolution shall be filed in the

Office of the Secretary of State and shall set forth:

(1) The name of the limited liability company;

(2) The dates of filing of its articles of organization and all

amendments thereto;

(3) The reason for filing the articles of dissolution;

(4) The effective date (which shall be a date certain) of the

dissolution, as determined in accordance with G.S. 57C-6-
01; and

(5) Any other information the members or managers filing the

articles of dissolution determine.
" § 57C-6-07. Known claims against dissolved limited liabiliry company.

(a) A dissolved limited liability company may dispose of the known
claims against it by following the procedure described in this section.

(b) The dissolved limited liability company shall notify its known
claimants in writing of the dissolution at any time after it has filed its

articles of dissolution. The written notice must:

(1) Describe information that must be included in a claim;

(2) Provide a mailing address where claims may be sent;

(3) State the deadline, which may not be fewer than 120 days

from the date of the written notice, by which the dissolved

limited liability company must receive the claim; and

(4) State that the claim will be barred if not received by the

deadline.
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(c) A claim against the dissolved limited liability company is

barred:

(1) If the limited liability company does not receive the claim

by the deadline from a claimant who received written notice

under subsection (b) of this section; or

(2) If a claimant whose claim was rejected by written notice

from the dissolved limited liability company does not

commence a proceeding to enforce the claim within 90 days

from the date of receipt of the rejection notice.

(d) For purposes of this section, 'claim' does not include a

contingent liability or a claim based on an event occurring after the

Filing of the articles of dissolution.

"§ 57C-6-08. Unknown aiid certain other claims against dissolved

limited liability company.

(a) A dissolved limited liability company that has filed articles of

dissolution may also publish notice of its dissolution and request that

persons with claims against the limited liability company present them

in accordance with the notice.

(b) The notice must:

(1) Be published one time in a newspaper of general

circulation in the county where the dissolved limited

liability company's principal office (or, if none in this

State, its registered office) is or was last located;

(2) Describe the information that must be included in a claim

and provide a mailing address where the claim may be

sent; and

(3) State that a claim against the limited liability company will

V be barred unless a proceeding to enforce the claim is

commenced within five years after the publication of the

notice.

(c) If the dissolved limited liability company publishes a newspaper

notice in accordance with subsections (a) and (b) of this section, the

claim of each of the following claimants is barred unless the claimant

commences a proceeding to enforce the claim against the dissolved

limited liability company within five years after the publication date of

the newspaper notice:

(1) A claimant who was known but did not receive written

notice under G.S. 57C-6-07;

(2) A claimant whose claim was timely sent to the dissolved

limited liability company but not acted on; or

(3) A claimant whose claim is contingent or based on an event

occurring after the filing of the articles of dissolution.
" § 57C-6-09. Enforcement of claims.
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(a) A claim under G.S. 57C-6-07 or G.S. 57C-6-Q8 may be

enforced:

(1) Against the dissolved limited liability company, to the extent

of its undistributed assets, including coverage under any

applicable insurance policy; or

(2) If the assets have been distributed in winding up, against a

member of the dissolved limited liability company to the

extent of his pro rata share of the claim or the limited

liability company assets distributed to him in winding up,

^ whichever is less, but a member's total liability for all

claims under this section may not exceed the total amount

of assets distributed to him.

(b) Nothing in G.S. 57C-6-07 or G.S. 57C-6-08 shall extend any

applicable period of limitation.

"ARTICLE 7. :

"Foreign Limited Liability Companies.
" § 57C-7-0I. Law governing.

~

The laws of the state or other jurisdiction under which a foreign

limited liability company is organized shall govern its organization and

internal affairs and the liability of its managers and members,

regardless of whether the foreign limited liability company procured or

should have procured a certificate of authority under this Chapter, and

a foreign limited liability company may not be denied a certificate of

authority by reason of any difference between the laws under which it

is organized and the laws of this State. A foreign limited liability

company with a valid certificate of authority has the same but no

greater rights and has the same but no greater privileges as, and is

subject to the same duties, restrictions, penalties, and liabilities now
or later imposed on, a domestic limited liability company of like

character.
" § 57C-7-02. Authority to transact business required.

(a) A foreign limited liability company may not transact business in

this State until it obtains a certificate of authority from the Secretary of

State.

(b) Without excluding other activities that may not constitute

transacting business in this State, a foreign limited liability company

shall not be considered to be transacting business in this State for the

purposes of this Chapter by reason of carrying on in this State any one

or more of the following activities:

(1) Maintaining or defending any action or suit or any

administrative or arbitration proceeding, or effecting the

settlement thereof or the settlement of claims or disputes;

(2) Holding meetings of its managers or members or carrying

on other activities concerning its internal affairs;
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(3) Maintaining bank accounts or borrowing money in this

State, with or without security, even if such borrowings are

repeated and continuous transactions;

(4) Maintaining offices or agencies for the transfer, exchange,

and registration of its membership interests, or appointing

and maintaining trustees or depositories with relation to its

membership interests;

(5) Soliciting or procuring orders, whether by mail or through

employees or agents or otherwise, where the orders require

acceptance without this State before becoming binding

contracts;

(6) Making or investing in loans with or without security

including servicing of mortgages or deeds of trust through

independent agencies within the State, the conducting of

foreclosure proceedings and sales, the acquiring of property

at foreclosure sale, and the management and rental of such

property for a reasonable time while liquidating its

investment, provided no office or agency therefor is

maintained in this State;

(7) Taking security for or collecting debts due to it or

enforcing any rights in property securing the same;

(8) Transacting business in interstate commerce;

(9) Conducting an isolated transaction completed within a

period of six months and not in the course of a number of

repeated transactions of like nature;

(10) Selling through independent contractors; and

(1 1) Owning, without more, real or personal property.

(c) This section does not apply in determining the contacts or

activities that may subject a foreign limited liability company to service

of process or taxation in this State or to regulation under any other

law of this State.

" § 57C-7-03. Consequences of transacting business without authority.

(a) No foreign limited liability company transacting business in this

State without permission obtained through a certificate of authority

under this Chapter shall be permitted to maintain any action or

proceeding in any court of this State unless the foreign limited liability

company shall have obtained a certificate of authority prior to trial.

An issue arising under this subsection must be raised by motion and

determined by the trial Judge prior to trial.

(b) A foreign limited liability company failing to obtain a certificate

of authority as required by this Chapter shall be liable to the State for

the years or parts thereof during which it transacted business in this

State without a certificate of authority in an amount equal to all fees

and taxes which would have been imposed by law upon the foreign
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limited liability company had it duly applied for and received such

permission, plus interest and all penalties imposed by law for failure

to pay such fees and taxes. In addition, the foreign limited liability

company shall be liable for a civil penalty of ten dollars ($10.00) for

each day, but not to exceed a total of one thousand dollars ($1,000)

for each year or part thereof, it transacts business in this State without

a certificate of authority. The Attorney General may bring actions to

recover all amounts due the State under the provisions of this

subsection.

(c) Notwithstanding subsection (a) of this section, the failure of a

foreign limited liability company to obtain a certificate of authority

does not impair the validity of its acts or prevent it from defending any

proceeding in this State.

(d) The Secretary of State is directed to require that every foreign

limited liability company transacting business in this State comply with

the provisions of this Chapter. The Secretary of State may employ

such assistants as shall be deemed necessary in the Secretary of State's

office for the purpose of enforcing the provisions of this Article and

for making such investigations as shall be necessary to ascertain

foreign limited liability companies transacting business in this State

that may have failed to comply with the provisions of this Chapter.

"
§ 57C-7-04. Application for certificate of authority.

(a) A foreign limited liability company may apply for a certificate

of authority to transact business in this State by delivering an

application to the Secretary of State for filing. The application must

set forth:

(1) The name of the foreign limited liability company or, if its

name is unavailable for use in this State, a name that

satisfies the requirements of G.S. 57C-7-06;

(2) The name of the state or country under whose law it is

organized;

(3) Its date of organization and period of duration;

(4) The street address, and the mailing address if different

from the street address, of its principal office in the state or

country under whose law it is organized;

(5) The street address, and the mailing address if different

from the street address, of its registered office in this State

and the name of its registered agent at that office; and

(6) The names and usual business addresses of its current

managers.

(b) The foreign limited liability company shall deliver with the

completed application a certificate of existence (or a document of

similar import) duly authenticated by the Secretary of State or other
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official having custody of limited liability company records in the state

or country under whose law it is organized.

(c) If the Secretary of State finds that the application conforms to

law, the Secretary of State shall, when all taxes and fees have been

tendered as prescribed in this Chapter:

(1) Endorse on the application and an exact or conformed copy

thereof the word Tiled' and the hour, day, month, and year

of the filing thereof;

(2) File in his office the application and the certificate of

existence (or document of similar import as described in

subsection (b) of this section);

(3) Issue a certificate of authority to transact business in this

State to which the Secretary of State shall affix the exact or

conformed copy of the application; and

(4) Send to the foreign limited liability company or its

representative the certificate of authority, together with the

exact or conformed copy of the application affixed thereto.
" § 57C-7-05. Amended certificate of authority.

(a) A foreign limited liability company authorized to transact

business in this State must obtain an amended certificate of authority

from the Secretary of State if it changes:

(1) Its name;

(2) The period of its duration; or

(3) The state or country of its organization.

(b) A foreign limited liability company may apply for an amended
certificate of authority by delivering an application to the Secretary of

State for filing that sets forth:

(1) The name of the limited liability company and the name in

which the limited liability company is authorized to transact

business in North Carolina if different;

(2) The name of the state or country under whose law it is

organized;

(3) The date it was originally authorized to transact business in

this State; and

(4) A statement of the change or changes being made.
Except for the content of the application, the requirements of G.S.
57C-7-03 for obtaining an original certificate of authority apply to

obtaining an amended certificate under this section.
" § 57C-7-06. Name offoreign limited liability company.

(a) If the name of a foreign limited liability company does not

satisfy the requirements of G.S. 57C-2-3Q, then to obtain or maintain
a certificate of authority to transact business in this State, the foreign

limited liability company:
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(1) May add the words 'limited liability company', or the

abbreviation 'L.L.C.\ 'LLC, or the combination 'ltd,

liability co/, 'limited liability co.\ or 'ltd, liability

company', to its name for use in this State if such addition

will cause the name to satisfy the requirements of G.S.

57C-2-30; or

(2) May use a fictitious name, which includes one or more of

the words or abbreviations in subdivision (1) of this

subsection, to transact business in this State if its real name
is unavailable and it delivers to the Secretary of State for

filing a copy of the resolution of its managers adopting the

fictitious name.

(b) Except as authorized by subsection (c) of this section, the name
(including a fictitious name) of a foreign limited liability company

must be distinguishable upon the records of the Secretary of State

from:

(1) The name of a corporation, limited partnership, or limited

liability company organized in this State, or a foreign

corporation, foreign limited partnership, or foreign limited

liability company authorized to transact business in this

State;

(2) A name reserved or registered under G.S. 55-4-02, 55-4-

03, 57C-2-31, 57C-2-32, or 59-104;

(3) The fictitious name of another foreign corporation, foreign

limited partnership, or foreign limited liability company

authorized to transact business in this State because its real

name is unavailable; or

(4) The fictitious name of another foreign limited liability

company authorized to transact business in this State.

(c) A foreign limited liability company may apply to the Secretary

of State for authorization to use in this State a name that is not

distinguishable upon the Secretary of State's records from the name of

another limited liability company (organized or authorized to transact

business in this State). The Secretary of State shall authorize use of

the name applied for if:

(1) The other person who has or uses the name or who has

reserved or registered the name consents to the use in

writing and submits an undertaking in form satisfactory to

the Secretary of State to change its name to a name that is

distinguishable upon the records of the Secretary of State

from the name of the applying limited liability company; or

(2) The applicant delivers to the Secretary of State a certified

copy of a final judgment of a court of competent
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jurisdiction establishing the applicant's right to use the

name applied for in this State.

(d) If a foreign limited liability company authorized to transact

business in this State changes its name to one that does not satisfy the

requirements of G.S. 57C-2-30, it may not transact business in this

State under the changed name until it adopts a name satisfying the

requirements of G.S. 57C-2-30 or G.S. 57C-7-06 and obtains an
amended certificate of authority under G.S. 57C-7-05.

(e) The use of assumed names or fictitious names, as provided for

in Chapter 66 of the General Statutes, is not affected by this Chapter.

(f) Neither the reservation or registration of a name nor the

issuance of a certificate of authority to a foreign limited liability

company shall authorize the use in this State of a name in violation of

the rights of any third party under the federal trademark act, the

trademark act of this State, or other statutory or common law, or be a

defense to an action for violation of any such rights.

"§ 57C-7-07. Registered office cuid registered agent of foreign limited

liability compaiiy.

(a) Each foreign limited liability company authorized to transact

business in this State must continuously maintain in this State:

(1) A registered office that may be the same as any of its places

of business; and

(2) A registered agent, who shall be (i) an individual who
resides in this State and whose business office is identical

with the registered office; (ii) a domestic corporation,

nonprofit corporation, or limited liability company whose
business office is identical with the registered office; or (iii)

a foreign corporation, nonprofit corporation, or limited

liability company authorized to transact business in this

State whose business office is identical with the registered

office.

(b) The sole duty of the registered agent to the foreign limited

liability company is to forward to the limited liability company at its

last known address any notice, process, or demand that is served on
the registered agent.
" § 57C-7-08. Change of registered office or registered agent offoreign
limited liability company.

(a) A foreign limited liability company authorized to transact

business in this State may change its registered office or registered

agent by delivering to the Secretary of State for filing a statement of
change that sets forth:

(1) Its name; '
:
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(2) The street address, and the mailing address if different

from the street address, of its current registered office, aiid

the county in which it is located;

(3) If the address of its registered office is to be changed, the

street address, and the mailing address if different from the

street address, of the new registered office, and the county

in which it is located;

(4) The name of its current registered agent;

(5) If the current registered agent is to be changed, the name
of its new registered agent and the new agent's written

consent (either on the statement or attached to it) to the

appointment; and

(6) That after the change or changes are made, the addresses

of its registered office and the business office of its

registered agent will be identical.

(b) If a registered agent changes the address of his business office,

the registered agent may change the address of the registered office of

any foreign limited liability company for which he is the registered

agent by notifying the foreign limited liability company in writing of

the change and signing (either manually or in facsimile) and

delivering to the Secretary of State for filing a statement of change that

complies with the requirements of subsection (a) of this section and

recites that the foreign limited liability company has been notified of

the change.
"
§ 57C-7-09. Resifjnanon of registered agent offoreign limited liability

compajty.

(a) The registered agent of a foreign limited liability company may

resign his agency appointment by signing and filing with the Secretary

of State the signed original and two exact or conformed copies of a

statement of resignation, which may include a statement that the

registered office is also discontinued. The statement must be

accompanied by a certification from the registered agent that he has

mailed or delivered to the foreign limited liability company at its last

known address written notice of his resignation. Such certification

shall include the name and title of the manager notified, if any, and

the address to which the notice was mailed or delivered.

(b) After filing the statement, the Secretary of State shall mail one

copy to the registered office (if not discontinued) and the other copy to

the foreign limited liability company at its principal office shown in its

application for certificate of authority or amended certificate of

authority or at the address indicated in the latest communication

received by the Secretary of State from the foreign limited liability

company stating the correct mailing address of its principal office.
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(c) The agency appointment is terminated, and the registered office

discontinued if so provided, on the 31st day after the date on which

the statement was filed.

"
§ 57C-7-10. Service on foreign limited liability company.

(a) The registered agent of a foreign limited liability company

authorized to transact business in this State is an agent of the foreign

limited liability company for service of process, notice, or demand

required or permitted by law to be served on the limited liability

company.

(b) Whenever a foreign limited liability company authorized to

transact business in this State shall fail to appoint or maintain a

registered agent in this State, or whenever its registered agent cannot

with due diligence be found at the registered office, then the Secretary

of State shall be an agent of the foreign limited liability company upon

whom any such process, notice, or demand may be served. Service

on the Secretary of State' of any such process, notice, or demand shall

be made by delivering to and leaving with the Secretary of State or

with any clerk having charge of the limited liability company

department of the Secretary of State's office, duplicate copies of the

process, notice, or demand. In the event any such process, notice, or

demand is served on the Secretary of State, the Secretary of State shall

immediately mail one of the copies thereof, by registered or certified

mail, return receipt requested, to the foreign limited liability company

at its principal office shown in its application for certificate of

authority or amended certificate of authority or at the address indicated

in the latest communication received by the Secretary of State from the

foreign limited liability company stating the current mailing address of

its principal office or, if there is no mailing address for the principal

office on file, to the foreign limited liability company at its registered

office. Service on a foreign limited liability company under this

subsection shall be effective for all purposes from and after the date of

the service on the Secretary of State.

(c) The Secretary of State shall keep a record of all processes,

notices, and demands served upon the Secretary of State under this

section and shall record therein the time of such service and the

Secretary of State's action with reference thereto.

(d) Nothing herein contained shall limit or affect the right to serve

any process, notice, or demand required or permitted by law to be

served upon a foreign limited liability company in any other manner

now or hereafter permitted by law.
" § 57C-7-1 1. Withdrawal offoreign limited liability company.

(a) A foreign limited liability company authorized to transact

business in this State may not withdraw from this State until it obtains

a certificate of withdrawal from the Secretary of State.
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(b) A foreign limited liability company authorized to transact

business in this State may apply for a certificate of withdrawal by

delivering an application to the Secretary of State for filing. The
application must set forth:

(1) The name of the foreign limited liability company and the

name of the state or country under whose law it is

organized;

(2) That it is not transacting business in this State and that it

surrenders its authority to transact business in this State;

(3) That the foreign limited liability company revokes the

authority of its registered agent to accept service of process

\ and consents that service of process in any action or

proceeding based upon any cause of action arising in this

State, or arising out of business transacted in this State,

during the time the foreign limited liability company was

authorized to transact business in this State, may thereafter

be made on such foreign limited liability company by

service thereof on the Secretary of State;

(4) A mailing address to which the Secretary of State may mail

a copy of any process served on him under subdivision (3)

of this subsection; and

(5) A commitment to notify the Secretary of State in the future

of any change in its mailing address.

(c) If the Secretary of State finds that the application conforms to

law, the Secretary of State shall:

(1) Endorse on the application and an exact or conformed copy

thereof the word 'filed' and the hour, day, month, and year

of the filing thereof;

(2) File the application in the Secretary of State's office;

(3) Issue a certificate of withdrawal to which the Secretary of

State shall affix the exact or conformed copy of the

application; and

(4) Send to the foreign limited liability company or its

representative the certificate of withdrawal together with the

exact or conformed copy of the application affixed thereto.

(d) After the withdrawal of the foreign limited liability company is

effective, service of process on the Secretary of State in accordance

with subdivision (b)(3) of this section is service on the foreign limited

liability company. Upon receipt of process, the Secretary of State

shall mail a copy of the process to the foreign limited liability

company at the mailing address set forth under subsection (b) of this

section.

"§ 57C-7-12. Withdrawal of limited liability company by reason of a

merger.
. _
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(a) Whenever the separate existence of a foreign limited liability

company authorized to transact business in this State ceases as a result

of a statutory merger permitted by the laws of the state or country

under which it was organized, the surviving entity shall apply for a

certificate of withdrawal for the merged foreign limited liability

company by delivering to the Secretary of State for filing a copy of the

articles of merger or a certificate reciting the facts of the merger, duly

authenticated by the Secretary of State or other official having custody

of limited liability company records in the state or country under the

laws of which such statutory merger was effected. If the surviving

entity is not authorized to transact business in this State, the articles of

merger or certificate must be accompanied by an application which

must set forth:

(1) The name of each merged foreign limited liability company

authorized to transact business in this State and the name of

the surviving entity and a statement that the surviving entity

is not authorized to transact business in this State;

(2) That the surviving entity consents that service of process

based upon any cause of action arising in this State, or

arising out of business transacted in this State, during the

time each merged foreign limited liability company was

authorized to transact business in this State, may thereafter

be made on such foreign limited liability company by

service thereof on the Secretary of State;

(3) A mailing address to which the Secretary of State may mail

a copy of any process served on him under subdivision

(a)(2) of this section; and

(4) A commitment to notify the Secretary of State in the future

of any change in its mailing address.

(b) If the Secretary of State finds that the articles of merger or

certificate and the application for withdrawal, if required, conforms to

law, the Secretary of State shall:

(1) Endorse on the articles of merger or certificate and the

application for withdrawal, if required, the word 'filed' and

the hour, day, month, and year of filing thereof;

(2) File the articles of merger or certificate and the application,

if required;

(3) Issue a certificate of withdrawal; and

(4) Send to the foreign limited liability company or its

representative the certificate of withdrawal, together with

the exact or conformed copy of the application, if required,

affixed thereto.

" § 57C-7-I3. Action by Attorney General.
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The Attorney General may maintain an action to restrain a foreign

limited liability company from transacting business in this State in

violation of this Article.

" § 57C-7-14. Revocalion of certificate of authority.

(a) The Secretary of State may administratively revoke the

certificate of authority of a foreign limited liability company authorized

to transact business in this State if the Secretary of State determines

that:

(1) The foreign limited liability company has not paid, within

60 days after they are due, any penalties, fees, or other

payments due under this Chapter;

(2) The foreign limited liability company has not delivered its

annual report to the Secretary of State on or before the date

it is due;

(3) The foreign limited liability company has been without a

registered agent or a registered office in this State for 60

days or more;

(4) The foreign limited liability company does not inform the

Secretary of State as required by this Chapter that its

registered agent or registered office has been changed, that

its registered agent has resigned, or that its registered office

has been discontinued within 60 days of the change,

resignation, or discontinuance;

(5) An organizer, member, manager, or agent of the foreign

limited liability company has signed a document that he

knew was false in any material respect with the intent the

document be delivered to the Secretary of State for filing;

(6) The Secretary of State receives a duly authenticated

certificate from the secretary of state or other official

having custody of limited liability company records in the

state or country under whose law the foreign limited

liability company is organized stating that it has been

dissolved or has ceased to exist as the result of a merger or

otherwise; or

(7) The limited liability company is exceeding the authority

conferred upon it by this Chapter.

(b) If the Secretary of State determines that one or more grounds

exist under this section for revocation of the certificate of authority,

the Secretary of State shall mail the foreign limited liability company

written notice of his determination. If, within 60 days after notice is

mailed, a foreign limited liability company does not correct each

ground for revocation, or demonstrate to the reasonable satisfaction of

the Secretary of State that each ground does not exist, the Secretary of

State shall revoke the foreign limited liability company's certificate of
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authority by signing a certificate of revocation that recites the ground

or grounds for the revocation, shall file the certificate of revocation,

and shall mail a copy to the foreign limited liability company. The
authority of the foreign limited liability company to transact business

in this State shall cease on the date the certificate of authority is

revoked by the filing of the certificate of revocation by the Secretary of

State.

(c) Upon the revocation of a foreign limited liability company's
certificate of authority, the Secretary of State shall become the foreign

limited liability company's agent for service of process in any
proceeding based on a cause of action arising in this State or arising

out of business transacted in this State during the time the foreign

limited liability company was authorized to transact business in this

State. The Secretary of State shall then proceed in accordance with

G.S. 57C-7-10.

(d) A foreign limited liability company may appeal the Secretary of

State's revocation of its certificate of authority under the same
procedures that a foreign corporation may appeal the revocation of its

certificate of authority pursuant to G.S. 55-15-32 and G.S. 55-15-33.

"ARTICLE 8.

"Derivative Actions.
" § 57C-8-0I. Members^ derivative actions.

(a) A member may bring an action in the superior court of this

State in the right of any domestic or foreign limited liability company
to recover a judgment in its favor if the following conditions are met:

(1) The plaintiff does not have the authority to cause the

limited liability company to sue in its own right; and

(2) The plaintiff (i) is a member of the limited liability

company at the time of bringing the action, and (ii) was a

member of the limited liability company at the time of the

transaction of which the plaintiff complains, or the

plaintiffs status as a member of the limited liability

company thereafter devolved upon the plaintiff pursuant to

' the terms of the operating agreement from a person who
was a member at such time.

(b) The complaint shall allege with particularity the efforts, if any,

made by the plaintiff to obtain the action the plaintiff desires from the

managers or comparable authority and the reasons for the plaintiffs

failure to obtain the action, or for not making the effort. Whether or
not a demand for action was made, if the limited liability company
commences an investigation of the charges made in the demand or
complaint, the court may stay any proceeding until the investigation is

completed.
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(c) Upon motion of the limited liability company, the court may
appoint a committee composed of two or more disinterested managers

or other disinterested persons, acceptable to the limited liability

company, to determine whether it is in the best interest of the limited

liability company to pursue a particular legal right or remedy. The
committee shall report its findings to the court. After considering the

report and any other relevant evidence, the court shall determine

whether the proceeding should be continued or not.

(d) No action on behalf of a limited liability company shall be

discontinued, dismissed, compromised, or settled without the approval

of the court. If the court shall determine that the interest of the

members or any class or classes thereof or of the creditors of the

limited liability company will be substantially affected by such

discontinuance, dismissal, compromise, or settlement, the court, in its

discretion, may direct that notice, by publication or otherwise, shall be

given to such members or creditors whose interests it determines will

be so affected. If notice is so directed to be given, the court may
determine which one or more of the parties to the action shall bear the

expense of giving the same, in such amount as the court shall

determine and find to be reasonable in the circumstances, and the

amount of such expense shall be awarded as costs of the action.

(e) If the action on behalf of the limited liability company is

successful, in whole or in part, whether by means of a compromise

and settlement or by a judgment, the court may award the plaintiff the

reasonable expenses of maintaining the action, including reasonable

attorneys' fees, and shall direct the plaintiff to account to the limited

liability company for the remainder of any proceeds of the action.

(f) In any such action the court, upon final judgment and a finding

that the action was brought without reasonable cause, may require the

plaintiff or plaintiffs to pay to the defendant or defendants the

reasonable expenses, including attorneys' fees, incurred by them in

the defense of the action.

(g) In proceedings hereunder, no member shall be entitled to

obtain or have access to any communication within the scope of the

limited liability company's attorney-client privilege which could not be

obtained by or would not be accessible to a party in an action other

than on behalf of the limited liability company.

"ARTICLE 9.

"Merger. , r

"%57C-9-0I. Merger.

Any one or more limited liability companies may merge into

another foreign or domestic limited liability company.

"^57C-9-02. Plan of merger.
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(a) Each limited liability company planning to merge shall enter

into a written plan of merger, which shall be approved in accordance

with G.S. 57C-9-03.

(b) The plan of merger shall set forth:

(1) The name of each limited liability company planning to

merge and the name of the surviving limited liability

company into which each other limited liability company

proposes to merge;

(2) The terms and conditions of the proposed merger;

(3) The manner and basis of converting the interests of each

limited liability company into interests or other securities or

obligations, as the case may be, of the surviving or any

other limited liability company, or, in whole or in part,

into cash or other property;

(4) Such amendments to the articles of organization of the

surviving limited liability company as are desired to be

effected by the merger, or that no such changes are

desired; and

(5) Such other provisions relating to the proposed merger as

are deemed necessary or desirable.

" § 57C-9-03. Approval of merger.

(a) A proposed plan of merger complying with the requirements of

G.S. 57C-9-Q2 shall be approved by the unanimous consent of the

members, unless the articles of organization or a written operating

agreement provides otherwise.

(b) After a merger is authorized, unless the plan of merger

provides otherwise, and at any time before articles of merger (as

provided for in G.S. 57C-9-04) are filed, the plan of merger may be

abandoned (subject to any contractual rights), in accordance with the

procedure set forth in the plan of merger or, if none is set forth, in

the manner determined by the managers.
" § 57C-9-04. Articles of merger.

(a) After a plan of merger is approved as provided in G.S. 57C-9-

03, the surviving limited liability company shall deliver to the

Secretary of State for filing articles of merger duly executed by each

limited liability company setting forth:

(1) The plan of merger; and

(2) A statement that the plan of merger was duly authorized

and approved in accordance with G.S. 57C-9-03.

(b) A merger takes effect upon the effective date of the articles of

merger.
" § 57C-9-05. Effects of merger.

Consummation of a merger has the effects provided in this section:
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(1) The limited liability companies that are party to the plan of

merger shall be a single entity, which shall be the limited

liability company designated in the plan of merger as the

surviving limited liability company;

(2) The separate existence of each limited liability company
party to the plan of merger, except the surviving limited

liability company, shall cease;

(3) The surviving limited liability company shall thereupon and

thereafter possess all the rights, privileges, immunities,

powers, and franchises of a public as well as a private

nature, of each limited liability company party to the

merger and shall be subject to all the restrictions,

disabilities, and duties of each of the limited liability

companies;

(4) All property, real, personal, and mixed, and all debts due

on whatever account, including promises to make capital

contributions and subscriptions for shares, and all other

choses in action, and all and every other interest of or

belonging to or dye to each limited liability company party

to the merger shall be vested in the surviving limited

liability company without further act or deed;

(5) The title to all real estate and any interest therein vested in

any limited liability company party to the merger shall not

revert or be in any way impaired by reason of the merger;

(6) The surviving limited liability company shall thenceforth be

responsible and liable for all liabilities and obligations of

each limited liability company party to the merger, and any

claim existing or action or proceeding pending by or

against any such limited liability company may be

I prosecuted as if the merger had not taken place, or the

surviving limited liability company may be substituted in

the action;

(7) Neither the rights of creditors nor any liens on the property

of any limitea liability company party to the merger shall

be impaired by the merger;

(8) The articles of organization of the surviving limited liability

company shall be amended to the extent provided in the

plan of merger; and

(9) The membership or other interests of each limited liability

company that are to be converted or exchanged into

interests or other securities, cash, obligations, or other

property under the terms of the articles of merger are so

converted, and the former holders thereof are entitled only
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to the rights provided in the plan of merger or the rights

otherwise provided by law.

" § 57C-9-06. Merger with foreign entity.

(a) Any one or more limited liability companies of this State may
merge with or into one or more foreign limited liability companies, if:

(1) The merger is permitted by the law of the state or

jurisdiction under whose laws each foreign limited liability

company is organized or formed and each foreign limited

liability company complies with that law in effecting the

merger;

(2) The foreign limited liability company complies with G.S.

57C-9-04 if it is the surviving limited liability company;

and

(3) Each domestic limited liability company complies with the

applicable provisions of G.S. 57C-9-01 through G.S. 57C-

9-03 and, if it is the surviving limited liability company,

with G.S. 57C-9-04.

(b) Upon a merger involving one or more domestic limited liability

companies taking effect, if the surviving limited liability company is to

be governed by the laws of any state other than this State or by the

laws of the District of Columbia or of any foreign country, then the

surviving limited liability company shall agree:

(1) That it may be served with process in this State in any

proceeding for enforcement of any obligation of any limited

liability company party to the merger that was organized

under the laws of this State, as well as for enforcement of

any obligation of the surviving limited liability company
arising from the merger; and

(2) To appoint the Secretary of State as its agent for service of

process in any such proceeding, and the surviving limited

liability company shall specify the address to which a copy

of the process shall be mailed to it by the Secretary of

State.

(c) The effect of the merger shall be as provided in G.S. 57C-9-

05, if the surviving limited liability company is to be governed by the

laws of this State. If the surviving limited liability company is to be

governed by the laws of any jurisdiction other than this State, the

effect of the merger shall be the same as provided in G.S. 57C-9-05,

except insofar as the laws of such other jurisdiction provide otherwise.

"ARTICLE 10.

"Miscellaneous.
" § 57C-10-01 . Execution by judicial act.

Any person who is adversely affected by the failure or refusal of

any person to execute and File any articles or other document to be
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filed under this Chapter may petition the superior court in the county

where the limited liability company's principal office (or, if none in

this State, its registered office) is or was last located or, if there is no

such office, in the County of Wake, to direct the execution and filing

of the articles or other document. If the court finds that it is proper

for the articles or the document to be executed and filed and that there

has been failure or refusal to execute and file the document, it shall

order the Secretary of State to file the appropriate articles or other

document.
"§ 57C- 10-02. Applicability of provisions to foreign and interstate

commerce.

The provisions of this Chapter shall apply to determine the rights

and obligations of a limited liability company organized hereunder in

commerce with foreign nations and among the several states, except as

prohibited by law.

" § 57C-I0-03. Rules of construction.

(a) The rules that statutes in derogation of the common law are to

be strictly construed shall have no application to this Chapter.

(b) The law of estoppel shall apply to this Chapter.

(c) The law of agency shall apply under this Chapter.

(d) This Chapter shall not be construed so as to impair the

obligations of any contract existing when this Chapter goes into effect,

nor to affect any action or proceedings begun or right accrued before

this Chapter takes effect.

" § 57C-I0-04. Jurisdiction oftlie superior courts.

The superior courts shall have jurisdiction to enforce the provisions

of this Chapter.
" § 57C- 10-05. Rules for cases not provided for in this Chapter.

In any case not provided for in this Chapter, the rules of law and

equity shall govern.
" § 57C-10-06. Income taxation.

A limited liability company, a foreign limited liability company

authorized to transact business in this State, and a member of one of

these companies are subject to taxation under Article 4 of Chapter 105

of the General Statutes in accordance with their classification for

federal income tax purposes. Accordingly, if a limited liability

company or a foreign limited liability company authorized to transact

business in this State is classified for federal income tax purposes as a

corporation, the company is subject to tax under Article 4 of Chapter

105 to the same extent as a corporation. If a limited liability company

or a foreign limited liability company authorized to transact business

in this State is classified for federal income tax purposes as a

partnership, the company and its members are subject to tax under

Article 4 of Chapter 105 to the same extent as a partnership and its
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members. If a limited liability company or a foreign limited liability

company authorized to transact business in this State is classified for

federal income tax purposes as other than a corporation or a

partnership, the company and its members are subject to tax under

Article 4 in a manner consistent with that classification. This section

does not require a limited liability company or a foreign limited

liability company to obtain an administrative ruling from the Internal

Revenue Service on its classification under the Internal Revenue Code.

"^57C- 10-07. Intent.

It is the intent of the General Assembly that the legal existence of

limited liability companies organized under this Chapter be recognized

outside the boundaries of this State and that, subject to any reasonable

requirement of registration, a domestic limited liability company
transacting business outside this State be granted full faith and credit

under Section 1 of Article IV of the Constitution of the United States.
"

Sec. 2. G.S. 55B-9 reads as rewritten:

" § 55B-9. Professional relationship and liability.

(a) Relationship. — Nothing in this Chapter shall be interpreted to

abolish, modify, restrict, limit or alter the law in this State applicable

to the professional relationship and liabilities between the person

licensee furnishing the professional services and the person receiving

such professional service, or the standards of professional conduct

applicable to the rendering therein of such services.

(b) Liability. — A shareholder, a director, or an officer of a

professional corporation is not individually liable for the debts and

obligations of the professional corporation arising from errors,

omissions, negligence, incompetence, or malfeasance committed in the

course of the professional corporation's business by another

shareholder, director, or officer, or by a representative of the

professional corporation not working under the supervision or

direction of the first shareholder, director, or officer at the time the

errors, omissions, negligence, incompetence, or malfeasance

occurred, unless the first shareholder, director, or officer was directly

involved in the specific activity in which the errors, omissions,

negligence, incompetence, or malfeasance were committed by the

other shareholder, director, or officer or by the representative. This

subsection does not affect the Joint and several liability of a

shareholder, a director, or an officer of a professional corporation for

any taxes owed by the professional corporation under Chapter 105 of

the General Statutes or Article 3 of Chapter 119 of the General
Statutes."

Sec. 3. G.S. 59-32 reads as rewritten:
" § 59-32. Definition of terms.

In this Article:
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(1) 'Bankrupt' includes bankrupt under the Federal Bankruptcy

Act or insolvent under any State insolvent act.

(2) 'Business' includes every trade, occupation, or profession,

(3) 'Conveyance' includes every assignment, lease, mortgage,

or encumbrance.

(4) 'Court' includes every court and judge having jurisdiction

in the case.

(5) 'Person' includes individuals, partnerships, corporations,

limited liability companies, and other associations.

(6) 'Real property' includes land and any interest or estate in

land.

(7) 'Registered limited liability partnership' means a

partnership that is registered under G.S. 59-84.2 and

complies with G.S. 59-84.3.
"

Sec. 4. G.S. 59-45 reads as rewritten:

" § 59-45. Nature of partner's liability, liability in ordinary partnerships

and in registered limited liability partnerships.

(a) Except as provided by subsection (b) of this section, all AU
partners are jointly and severally liable for the acts and obligations of

the partnership.

(b) A partner in a registered limited liability partnership is not

individually liable for debts and obligations of the partnership arising

from errors, omissions, negligence, incompetence, or malfeasance

committed in the course of the partnership business by another partner

or representative of the partnership not working under the supervision

or direction of the First partner at the time the errors, omissions,

negligence, incompetence, or malfeasance occurred, unless the first

partner was directly involved in the specific activity in which the

errors, omissions, negligence, incompetence, or malfeasance were
committed by the other partner or representative.

(c) Subsection (b) of this section does not affect any of the

following:

(1) The joint and several liability of a partner for debts and

obligations of the partnership arising from any cause other

than those specified in subsection (b) of this section.

(2) The joint and several liability of a partner for any taxes owed
by the partnership under Chapter 105 of the General Statutes

or Article 3 of Chapter 1 19 of the General Statutes.

(3) The liability of partnership assets for partnership debts and

obligations.
"

Sec. 5. Chapter 59 of the General Statutes is amended by

adding a new Article 3A to read as follows and to include current

G.S. 59-84.1 as the first section in Article 3A:
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"ARTICLE 3A. ^

"Miscellaneous Provisions.
" § 59-84. 2. Registered limited liability partnerships. ^

(a) To become a registered limited liability partnership, a

partnership must file with the Secretary of State an application stating

the name of the partnership, the address of its principal office, the

number of partners, and a brief statement of the business in which the

partnership engages. A registration as a registered limited liability

partnership must be renewed annually.

(b) An application for registration as a registered limited liability

partnership must be executed by a majority in interest of the partners

or by one or more partners authorized by a majority in interest of the

partners.

(c) An application for registration as a registered limited liability

partnership or for renewal of a registration must be accompanied by a

fee of one hundred dollars ($100.00).

(d) The Secretary of State shall register or renew the registration of

a partnership that submits a completed application with the required
fee.

(e) A registration is effective for one year after the date the

registration is filed, unless it is voluntarily withdrawn before then by
filing with the Secretary of State a written withdrawal notice executed

by a majority in interest of the partners or by one or more partners

authorized by a majority in interest of the partners.

(f) The Secretary of State may provide forms for applications for

registration or renewal of a registration.

" § 59-84.3. Name of registered limited liability partnerships.

A registered limited liability partnership's name must contain the

words 'registered limited liability partnership' or the abbreviation

'L.L.P.' as the last words or letters of its name. "

Sec. 6. G.S. 105-33.1, as amended by Section 3 of Chapter 12
of the 1993 Session Laws, reads as rewritten:

"§ 105-33.1. Definitions.

The following definitions apply in this Article:

(1) Code. -- Defined in G.S. 105-228.90.

(2) Municipality. - A municipal corporation organized under
the laws of this State.

(3) Person. — An

—

individual,—a

—

firm,—a

—

partnership,—ao

association, a corporation, or another organization or group
acting as a unit, Defined in G.S. 105-228.90.

(4) Secretary. ~ The Secretary of Revenue."
Sec. 7. G.S. 105-113.4(8) reads as rewritten:
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"(8) Person. — An individual, a firm, a partners hip^ an

association, a corporation, or any other organization or

group acting as a unit, Defined in G.S. 105-228.90. "

Sec. 8. G.S. 105-113.44(7) reads as rewritten:

"(7) Person, ^l ^^^—individual,—a—fi«n-,—a

—

partnership,—an

association, a corporation, or any other organization or

group acting as a unit. Defined in G.S. 105-228.90.
"

Sec. 9. G.S. 105-1 13.68(a)(8) reads as rewritten:

"(8) 'Person' mean s—an

—

individual,—imth—partnership,

association, corporation, other organization or group, or

other combination of individual s acting as a unit, has the

same meaning as in G.S. 105-228.90.
"

Sec. 10. G.S. 105-113.106(7) reads as rewritten:

"(7) Person. — An individual or an entit^f that identifies itself as

an entit}f and exis ts for a purpose, including a corporation,

firm, partners hip, in stitution, or other unit. Defined in

G.S. 105-228.90. "

Sec. 11. G.S. 105-1 14(b), as amended by Section 4 of Chapter

12 of the 1993 Session Laws, reads as rewritten:

"(b) Definitions. - The following definitions apply in this Article:

(1) The term 'Code' has the same meaning as Code. — Defined

in G.S. 105-228.90.

(2) The term 'corporation' shall, unless the context clearly

requires another interpretation, mean and include not only

corporation s but also a s sociations or joint-stock companies

and every other form of organization Corporation. — A
domestic corporation, a foreign corporation, an electric

membership corporation organized under Chapter 117 of the

General Statutes or doing business in this State, or an

association that is organized for pecuniary gain, having has

capital stock represented by shares, whether with or without

par value, and having has privileges not possessed by

individuals or partner s hips; and whether organized under, or

without, statutory authorit}^ The term 'corporation' s hall

also mean and include any electric membership corporation

organized under Chapter 117, and any electric membership

corporation, whether or not organized under the laws of this

State, doing bus iness within the State, partnerships. The

term does not include a limited liability company.

(3) The term 'doing bu s iness' shall mean and include each

Doing business. — Each and every act, power power, or

privilege exercised or enjoyed in this State, as an incident to,

or by virtue of the powers and privileges acquired by the

nature of such organizations whether the form of existence
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be corporate, associate, joint-stock company or common -law

tru s t , granted by the laws of this State.

(4) The term—'income year'—shall mean an income year as

4efifted Income year. - Defined in G.S. 105-130.2(5)."

Sec. 12, G.S. 105-130.2, as amended by Section 5 of Chapter

12 of the 1993 Session Laws, reads as rewritten:

"§ 105-130.2. Definilions.

The following definitions apply in this Division:

(1) Code. - Defined in G.S. 105-228.90.

(la) Corporation. — This term includes A joint-stock companies

or associations and company or association, an insurance

companies, company, a domestic corporation, a foreign

corporation, or a limited liability company.
(lb) C Corporation. — A corporation that is not an S

Corporation.

(Ic) Department. — The Department of Revenue.

(2) Domestic corporation. — A corporation organized under the

laws of this State.

(3) Fiscal year. — An income year, ending on the last day of

any month other than December. A corporation that

pursuant to the provisions of the Code has elected to

compute its federal income tax liability on the basis of an

annual period varying from 52 to 53 weeks shall compute
its taxable income under this Division on the basis of the

same period used by the corporation in computing its

federal income tax liability for the income year.

(4) Foreign corporation. — Any corporation other than a

domestic corporation.

(5) Income year. — The calendar year or the fiscal year upon
the basis of which the net income is computed under this

Division. If no fiscal year has been established, the income
year is the calendar year. In the case of a return made for

a fractional part of a year under the provisions of this

Division or under rules adopted by the Secretary, the

income year is the period for which the return is made.
(5a) Limited liability company. — Either a domestic limited

liability company organized under Chapter 57C of the

General Statutes or a foreign limited liability company
authorized by that Chapter to transact business in this State

that is classified for federal income tax purposes as a

corporation. As applied to a limited liability company that

is a corporation under this Division, the term 'shareholder'

means a member of the limited liability company and the
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term 'corporate officer' means a member or manager of the

limited liability company.

45a) (5b) S Corporation. -- Defined in G.S. 105-131 (b).

•(5b) (5c) Secretary. — The Secretary of Revenue.

(5c) (5d) State net income. — Federal taxable income adjusted

as provided in G.S. 105-130.5 and, in the case of a

corporation that has income from business activity that is

taxable both within and without this State, allocated and

apportioned to this State as provided in G.S. 105-130.4.

•(54) (5e) Taxable year. — Income year.

(6) Taxpayer. — A corporation subject to the tax imposed by

this Division."

Sec. 13. G.S. 105-134.1, as amended by Section 7 of Chapter

12 of the 1993 Session Laws, reads as rewritten:

"§ 105-134.1. Definitions.

The following definitions apply in this Division:

(1) Code. - Defined in G.S. 105-228.90.

(2) Department. — The Department of Revenue.

(3) Educational institution. — An educational institution that

normally maintains a regular faculty and curriculum and

normally has a regularly organized body of students in

attendance at the place where its educational activities are

carried on.

(4) Fiscal year. — Defined in section 441(e) of the Code.

(5) Gross income. — Defined in section 61 of the Code.

(6) Head of household. — Defined in section 2(b) of the

Code.

(7) Individual. — A natural person, human being.

(7a) Limited liability company. — Either a domestic limited

liability company organized under Chapter 57C of the

General Statutes or a foreign limited liability company
authorized by that Chapter to transact business in this

State that is classified for federal income tax purposes as a

partnership. As applied to a limited liability company that

is a partnership under this Division, the term 'partner'

means a member of the limited liability company.

(8) Married individual. — An individual who is married and

is considered married as provided in section 7703 of the

Code.

(9) Nonresident individual. — An individual who is not a

resident of this State.

(10) North Carolina taxable income. — Defined in G.S. 105-

134.5.
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(10a) Partnership. -- A domestic partnership, a foreign

partnership, or a limited liability company.

(11) Person. -- An individual, a Fiduciary, or a partnership.

The term includes an officer or employee of a corporation

or a member or employee of a partner s hip who, as

officer, employee, or member, is under a duty to perform

an act in meeting the requirements of thi s Divi s ion.

Defined in G.S. 105-228.90.

(12) Resident. -- An individual who is domiciled in this State at

any time during the taxable year or who resides in this

State during the taxable year for other than a temporary or

transitory purpose. In the absence of convincing proof to

the contrary, an individual who is present within the State

for more than 183 days during the taxable year is

presumed to be a resident, but the absence of an

individual from the state for more than 183 days raises no

presumption that the individual is not a resident. A
resident who removes from the State during a taxable year

is considered a resident until he has both established a

definite domicile elsewhere and abandoned any domicile

in this State. The fact of marriage does not raise any

presumption as to domicile or residence.

(13) Retirement benefits. -- Amounts paid to a former

employee or the beneficiary of a former employee under a

written retirement plan established by the employer to

provide payments to an employee or the beneficiary of an

employee after the end of the employee's employment with

the employer where the right to receive the payments is

based upon the employment relationship. With respect to a

self-employed individual or the beneficiary of a self-

employed individual, the term means amounts paid to the

individual or beneficiary of the individual under a written

retirement plan established by the individual to provide

payments to the individual or the beneficiary of the

individual after the end of the self-employment. In

addition, the term includes amounts received from an

individual retirement account described in section 408 of

the Code or from an individual retirement annuity

described in section 408 of the Code. For the purpose of

this subdivision, the term "employee" includes a volunteer

worker.

(14) S Corporation. ~ Defined in G.S. 105-131(b).

(15) Secretary. ~ The Secretary of Revenue.

(16) Taxable income. — Defined in section 63 of the Code.
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(17) Taxable year. — Defined in section 441(b) of the Code.

(18) Taxpayer. — An individual subject to the tax imposed by

this Division.

(19) This State. -- The State of North Carolina."

Sec. 14. G.S. 105- 154(a) is repealed.

Sec. 15. G.S. 105-163.1(13) reads as rewritten:

"(13) Person. ~ An individual, a Fiduciary, a partners hip, a

corporation, or a unit of government. The term includes

an officer or employee of a corporation, a member or

employee of a—partnership,—aod—an

—

employee of an

individual proprietorship who, as officer, employee, or

member, i s under a duty to perform an act in meeting the

requirements of this Division. Defined in G.S. 105-

228.90.
"

Sec. 16. G.S. 105-164.3(11) reads as rewritten:

"(11) 'Person' includes—any

—

individual,—firm,—copartnership,

joint—venture,—as sociation,—corporation,—estate,—trust,

business trust,—receiver,—syndicate or other group,—of

combination acting as a unit, body politic, or political

subdivision, whether public or private or quasi-public and

the plural as well as the singular number, has the same
"

meaning as in G.S. 105-228.90. "

Sec. 17. G.S. 105-164.29 reads as rewritten:

"§ 105-164.29. Application for licenses by wholesale merchants and

retailers.

(a) Application. — Every application for a license by a wholesale

merchant or retailer shall be made upon a form prescribed by the

Secretary and shall set forth all information the Secretary may require.

The application shall be signed -by as follows:

(1) By the owner, if the owner if js a natural person; in the ca se

of an association or partnership, by a member or partner; in

the case of a corporation, by an individual.

(2) By a manager, member, or partner, if the owner is an

association, a partnership, or a limited liability company.

^ By an executive officer or some other person specifically

authorized by the corporation to sign the application, -to

which—shsAi—be

—

attached the written if the owner is a

corporation. If the application is signed by a person

authorized to do so by the corporation, written evidence of

the person's authority, authority must be attached to the

application.

A wholesale merchant or retailer whose business extends into more
than one county is required to secure only one license to cover all

operations of the business throughout the State.
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(b) Issuance. — When the required application has been made the

Secretary shall issue a license to the applicant. A license is not

assignable and is valid only for the person in whose name it is issued

and for the transaction of business at the place designated in the

license. The license holder shall display the license conspicuously at

all times at the place for which it was issued.

(c) Reissuance. -- A person whose license has been previously

suspended or revoked shall pay the Secretary fifteen dollars ($15.00)
for the reissuance of the license. A wholesale merchant whose annual
license has been previously suspended or revoked shall pay the

Secretary twenty-five dollars ($25.00) for the reissuance of the license

for the remainder of the license year.

(d) Revocation. -- Whenever a license holder fails to comply with
this Article, the Secretary, upon hearing, after giving the license

holder 10 days' notice in writing, specifying the time and place of
hearing and requiring the license holder to show cause why the

license should not be revoked, may revoke or suspend the license.

The notice may be served personally or by registered mail directed to

the last known address of the license holder. All provisions with

respect to review and appeals of the Secretary's decisions as provided
by G.S. 105-241.2, 105-241.3, and 105-241.4 apply to this section.

Any wholesale merchant or retailer who engages in business as a

seller in this State without a license or after the license has been
suspended or revoked, and each officer of any corporation that so

engages in business shall be guilty of a misdemeanor and subject to a

fine of up to five hundred dollars ($500.00) for each offense."

Sec. 18. G.S. 105-22 8. 90(b) (5) reads as rewritten:

"(5) Person. - An individual, a fiduciary, a firm, an
association, a partnership, an a ssociation

^

a limited liability

company, a corporation, a unit of government, or another
group acting as a unit. The term includes an officer or

employee of a corporation, a member, a manager, or an
employee of a limited liability company, and a member or

employee of a partnership who, as officer, employee,
member, or manager, is under a duty to perform an act in

meeting the requirements of Subchapter I, V, or VIII of
this Chapter or of Article 3 of Chapter 119 of the General
Statutes.

"

Sec. 19. G.S. 105-230 reads as rewritten:

"§ 105-230. Charter suspendedfor failure to report.

If a corporation or a limited liability company required by the
provi sions of this Subchapter fails to file any report or return or to pay
any tax or fee, either as a public utilit}^ (not as an agency of interstate

commerce) or as a corporation incorporated under the laws of this
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State, or as a foreign corporation domesticated in or doing bu sines s in

this State, or owning and u sing a part or all of its capital or plant in

this State, fail s or neglects to make any such report or return or to pay

any such tax or fee required by this Subchapter for 90 days after the

time prescribed in thi s Subchapter for making such report or return,

or for paying such tax or fee, the Secretary of Revenue shall certify

such fact to it is due, the Secretary shall inform the Secretary of State.

State of this failure. The Secretary of State shall thereupon suspend

the articles of incorporation—of any—&wsh—corporation—which—is

incorporated under the laws of thi s State by appropriate entry upon the

records of his office, or suspend the certificate of authority of any

such foreign corporation to do bu sines s in this State by proper entry .

Thereupon all the incorporation, articles of organization, or certificate

of authority, as appropriate, of the corporation or limited liability

company. The powers, privileges, and franchises conferred upon

s«Gh the corporation or limited liability company by ««Gb the articles

of incorporation or by such certificate of authority s hall cease and

determine, incorporation, the articles of organization, or the certificate

of authority terminate upon suspension. The Secretary of State shall

immediately notify by mail every -such domestic or foreign corporation

or limited liability company of the action taken by him. suspension.
"

Sec. 20. G.S. 105-231 reads as rewritten:

" § 105-23

1

. Penalty for exercising corporate functions after ccuwellation

w suspension of charter , articles or certificate.

Any person, person s or corporations A person who shall exercise

exercises or by any act attempt attempts to exercise any powers,

privileges, or franchises under articles of incorporation incorporation,

articles of organization, or a certificate of authority after the same are

suspended, as provided in any section of thi s Subchapter, it has been

suspended under G.S. 105-230 shall pay a penalty of not less than one

hundred dollars ($100.00) nor more than one thousand dollars

($1,000), to be recovered in an action to be brought by the Secretary

of Revenue in the Superior Court of Wake County. Any corporate act

performed or attempted to be performed during the period of *«eh

suspension shall be \s invalid and of no effect."

Sec. 21. G.S. 105-232 reads as rewritten:

"§ 105-232. Corporate—rights Rights restored; receivership and

liquidation.

(a) Any corporation or limited liability company whose articles of

incorporation incorporation, articles of organization, or certificate of

authority to do business in this State has been suspended by the

Secretary of State as provided in under G.S. 105-230, that complies

with all the requirements of this Subchapter and pays all State taxes,

fees, or penalties due from it (which total amount due may be

1144



Session Laws - 1993 CHAPTER 354

computed, for years prior and subsequent to the suspension, in the

same manner as if the suspension had not taken place), and pays to

the Secretary of Revenue a fee of twenty-five dollars ($25.00) to cover

the cost of reinstatement, is entitled to exercise again its rights,

privileges, and franchises in this State. The Secretary of Revenue
shall notify the Secretary of State of this compliance and the Secretary

of State shall reinstate the corporation or limited liability company by
appropriate entry upon the records of the Office of Secretary of State.

The Secretary of State shall immediately notify the corporation or

limited liability company of the reinstatement.

(b) When the articles of incorporation incorporation, articles of

organization, or certificate of authority to do business in this State has

been suspended by the Secretary of State as provided in under G.S.
105-230, and the corporation or limited liability company has ceased

to operate as a going concern, if there remains property held in the

name of the corporation, corporation or limited liability company or

undisposed of at the time of the suspension, or there remain future

interests that may accrue to the corporation corporation, the limited

liability company, or its successors—or successors, members, or

stockholders, any stockholder, bona fide creditor, or other interested

party may apply to the superior court for the appointment of a

receiver. Application for the receiver may be made in a civil action to

which all stockholders stockholders, members, or their representatives

or next of kin shall be made parties. Stockholders or members whose
whereabouts are unknown, unknown stockholder s , stockholders or

members, unknown heirs and next of kin of deceased stockholders,

members, creditors, dealers, and other interested persons may be
served by publication. A guardian ad litem may be appointed for any
stockholders stockholders, members, or their representatives who -may

be an infant are infants or incompetent. The receiver shall enter into

a bond if the court requires one and shall give notice to creditors by
publication or otherwise as the court may prescribe. Any creditor

who fails to file a claim with the receiver within the time set shall be
barred of the right to participate in the distribution of the assets. The
receiver may (i) sell the property interests of the corporation or limited

liability company upon such terms and in such manner as the court
may order, (ii) apjply the proceeds to the payment of any debts of the

corporation, corporation or limited liability company, and (iii)

distribute the remainder among the stockholders stockholders, the

members, or their representatives in proportion to their interests in the

property interests. Shares due to any stockholder or member who is

unknown or whose whereabouts are unknown shall be paid into the

office of the clerk of the superior court, to be disbursed according to

law. In the event the stock books records of the corporation or limited
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liability company are lost or do not reflect the latest stock transfers

»

owners of the property interests, the court shall determine the

respective interests of the stockholders owners from the best evidence

available, and the receiver shall be protected in acting in accordance

with the court's finding. This proceeding is authorized for the sole

purpose of providing a procedure for disposing of the corporate assets

of the corporation or limited liability company by the payment of

corporate debts i its debts including franchi se taxes which had accrued

prior to the suspension of the corporate charter and any other taxes

the assessment or collection of which i s not barred by a statute of

limitations , and by the transfer to the stockholders its stockholders, its

members, or their representatives their proportionate shares of -the

assets owned by the corporation, its assets.
"

Sec. 22. G.S. 105-236(11) reads as rewritten:

"(11) Any violation of Subchapter I, V, or VIII of this Chapter

or of Article 3 of Chapter 119 of the General Statutes is

considered an act committed in part at the office of the

Secretary in Raleigh. The certificate of the Secretary that

a tax has not been paid, a return has not been filed, or

information has not been supplied, as required by law, is

prima facie evidence that the tax has not been paid, the

return has not been filed, or the information has not been

supplied.

The term 'person' as u sed in this section includes an

officer or employee of a corporation, or a member or

employee of a partnership who as officer^ employee, or

member i s under a duty to perform the act in respect to

which the violation occurs.
"

Sec. 23. G.S. 105-273(12) reads as rewritten:

"(12) 'Person' and 'he' include any individual, trustee,

executor, administrator, other fiduciary, corporation,

limited liability company, unincorporated association,

partnership, sole proprietorship, company, firm, or other

legal entity."

Sec. 24. G.S. 105-430(5) reads as rewritten:

"(5) Person. - An

—

individual,—a firm,—a

—

partnership.—an

association, a corporation, or any other organization or

group acting as a unit, Defined in G.S. 105-228.90.
"

Sec. 25. G.S. 105-433(a) reads as rewritten:

"(a) Application. ~ Every distributor shall obtain a license from

the Secretary of Revenue . Secretary. To obtain a license, an applicant

must file an application with the Secretary of Revenue on a form

provided by the Secretary and file with the Secretary a bond or an

irrevocable letter of credit. An application shall include the
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applicant's name and address and any other information required by

the Secretary of Revenue. Secretary. If the applicant is a corporation,

the applicant must either be incorporated in this State or be authorized

to transact business in this State. If the applicant is a limited liability

company, the applicant must either be organized in this State or be

authorized to transact business in this State. If the applicant is a

limited partnership, the applicant must either be formed in this State

or be authorized to transact business in this State. If the applicant is

an individual or a general partnership, the applicant must designate an

agent for service of process and give the agent's name and address."

Sec. 26. G.S. 105-449.2(7) reads as rewritten:

"(7) Person. ~ An

—

individual,—a

—

firm,—a

—

partnership,—an

association, a corporation, or any other organization or

group acting as a unit , Defined in G.S. 105-228.90. "

Sec. 27. G.S. 105-449.4 reads as rewritten:

"§ 105-449.4. Application for supplier's license.

To obtain a license as a supplier, an applicant must file an

application with the Secretary on a form provided by the Secretary and
file with the Secretary a bond or an irrevocable letter of credit. An
application shall include the applicant's name and address and any
other information required by the Secretary. If the applicant is a

corporation, the applicant must either be incorporated in this State or

be authorized to transact business in this State. If the applicant is a

limited liability company, the applicant must either be organized in

this State or be authorized to transact business in this State. If the

applicant is a limited partnership, the applicant must either be formed
in this State or be authorized to transact business in this State. If the

applicant is an individual or a general partnership, the applicant must
designate an agent for service of process and give the agent's name
and address."

Sec. 28. G.S. 1 05-449. 37(a)(2a) reads as rewritten:

"(2a) Person. — An individual,—a firm,—a partnership,—an

association, a corporation, or any other organization or

group acting as a unit. Defined in G.S. 105-228.90. "

Sec. 29. If any provision of this act or its application to any
person or circumstance is held invalid, the invalidity does not affect

other provisions or applications of this act which can be given effect

without the invalid provision or application. To this end, the

provisions of this act are severable.

Sec. 30. This act becomes effective October 1, 1993.
In the General Assembly read three times and ratified this the

15th day of July, 1993.
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SB. 724 CHAPTER 355

AN ACT TO ESTABLISH THE HIGH ROCK LAKE MARINE
COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. Definitions. For purposes of this act:

(1) "Boards" means the Boards of Commissioners of Davidson

and Rowan Counties.

(2) "Commission" means the High Rock Lake Marine
Commission or its governing board, as the case may be.

(3) "Commissioner" means a member of the governing board of

the High Rock Lake Marine Commission.

(4) "Two counties" means Davidson and Rowan Counties.

(5) "Joint ordinance" means an ordinance substantially identical

in content adopted separately by the board in each of the two

counties.

(6) High Rock Reservoir, known for purposes of this act as

"High Rock Lake", means the impounded body of water

along the Yadkin River in the two counties extending from

High Rock Dam, located at mile 253 on the Yadkin River,

upstream approximately 19 miles.

(7) "Shoreline area" means, except as restricted by a joint

ordinance, the area within the two counties lying within 500

feet of the normal full pool elevation of 655 (Yadkin, Inc.

datum) on High Rock Lake. In addition, the shoreline area

shall include all islands within High Rock Lake and all

peninsulas extending into the waters of High Rock Lake.

(8) "Wildlife Commission" means the North Carolina Wildlife

Resources Commission.

Sec. 2. Creation of Commission authorized. The two counties

may by joint ordinance create the High Rock Lake Marine

Commission. The Boards shall hold a public hearing on the joint

ordinance to create the Commission. The location of the public

hearing shall be determined by the Boards and established by

resolution. The Boards shall cause notice of the hearing to be

published once a week for two successive calendar weeks in a

newspaper of general circulation in each county. The notice shall be

published the first time not less than 10 days nor more than 25 days

before the date fixed for the hearing. Upon its creation the

Commission shall enjoy the powers and have the duties and

responsibilities conferred upon it by joint ordinance, subject to the

provisions of this act and the laws of the State of North Carolina. The
provisions of any joint ordinance may be modified, amended, or
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rescinded by a subsequent joint ordinance. A county may unilaterally

withdraw from participation as required by any joint ordinance or the

provisions of this act, once the Commission has been created. Any
county may unilaterally withdraw from the Commission at the end of

its fiscal year, by written notification to the other county and the

Commission of its intent to withdraw, with notification 90 days prior

to the end of the fiscal year. Upon the effectuation of the withdrawal,

the Commission is dissolved, and all property of the Commission shall

be distributed to or divided among the two counties and any other

public agency or agencies serving the High Rock Lake area in a

manner considered equitable by the Commission by resolution adopted

prior to dissolution.

Sec. 3. Terms of members. Upon its creation, the Commission
shall have a governing board of nine commissioners. Except as

otherwise provided for the first three-year period, each commissioner

shall serve a three-year term, with commissioners to serve overlapping

terms. Upon creation of the Commission, the Boards shall appoint

four commissioners each. Another alternating commissioner shall

serve two-year terms. This alternating commissioner shall initially be

appointed by the Davidson County Board of Commissioners, then by

the Rowan County Board of Commissioners, and thereafter shall

alternate between the two Boards.

These appointees shall serve until December 31 following their

appointment. Thereafter, appointments shall be made for terms

beginning each January 1 by the respective Boards of the two counties

as follows:

Initial appointments: Four commissioners from Davidson County,

one appointed for a one-year term, one appointed for a two-year term,

and two appointed for three-year terms; four commissioners from

Rowan County, one appointed for a one-year term, two appointed for

two-year terms, and one appointed for a three-year term. Subsequent

appointees shall serve three-year terms. The alternating commissioner,

to be initially appointed by Davidson County, shall initially serve a

one-year term and thereafter serve a two-year term

.

Sec. 4. Compensation; budgetary and accounting procedures.

The joint ordinance shall state the terms relating to compensation to

commissioners, if any, compensation of consultants and staff members
employed by the Commission, and reimbursement of expenses

incurred by commissioners, consultants, and employees. The
Commission shall be governed by these budgetary and accounting

procedures as may be specified by joint ordinance and the applicable

laws of North Carolina.

Sec. 5. Organization and meetings. Upon creation of the

Commission, its governing board shall meet at a time and place agreed
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upon by the Boards. The commissioners shall elect a chairman and

such other officers as they may choose. All officers shall serve

one-year terms. The governing board shall adopt such rules and

regulations as it may consider necessary, not inconsistent with the

provisions of this act or of any joint ordinance or the laws of the State

of North Carolina, for the proper discharge of its duties and for the

governance of the Commission. In order to conduct business, a

quorum must be present. The chairman may appoint those

committees as may be authorized by such rules and regulations. The
Commission shall meet regularly at those times and places as may be

specified in its rules and regulations or in any joint ordinance.

However, meetings of the Commission shall be held in the two

counties on a rotating basis so that an equal number of meetings is

held in each county. Special meetings may be called as specified in

the rules and regulations. The provisions of the Open Meetings Law,

Article 33C of Chapter 143 of the General Statutes apply.

Sec. 6. Powers of Commission; administrative provision, (a)

Within the limits of funds available to it and subject to the provisions

of this act and of any joint ordinance the Commission may:

(1) Hire and fix the compensation of permanent and temporary

employees and staff as it may consider necessary in carrying

out its duties;

(2) Contract with consultants for such services as it may
require;

(3) Contract with the State of North Carolina or the federal

government, or any agency or department or subdivision of

them, for property or services as may be provided to or by

these agencies, and carry out the provisions of such

contracts;

(4) Contract with persons, firms, and corporations generally as

to all matters over which it has a proper concern, and carry

out the provisions of such contracts;

(5) Lease, rent, purchase, or otherwise obtain suitable quarters

and office space for its employees and staff, and lease, rent,

purchase, or otherwise obtain furniture, fixtures, vehicles,

uniforms, and other supplies and equipment necessary or

desirable for carrying out the duties imposed in or under the

authority of this act; and

(6) Lease, rent, purchase, construct, otherwise obtain, maintain,

operate, repair, and replace, either on its own or in

cooperation with other public or private agencies or

individuals, any of the following: boat docks, navigation

aids, waterway markers, public information signs and

notices, and other items of real and personal property
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designed to enhance public recreation, public safety in High

Rock Lake and its shoreline area, or protection of property

in the shoreline area, subject, however, to the provisions of

Chapter 113 of the General Statutes and rules promulgated

under that Chapter as to property within North Carolina.

(b) The' Commission may accept, receive, and disburse in

furtherance of its functions any funds, grants, services, or property

made available by the federal government or its agencies or

subdivisions, or by private and civic sources.

(c) The Boards may appropriate funds to the Commission out of

surplus funds or funds derived from nontax sources. They may
appropriate funds out of tax revenues and may also levy annually taxes

for the payment of such appropriation as a special purpose, in addition

to any allowed by the North Carolina Constitution or as provided by

G.S. 153A-149.

(d) The Commission shall be subject to such audit requirements

as may be specified in any joint ordinance.

(e) In carrying out its duties, and either in addition to or in lieu

of exercising various provisions of the above authorizations, the

Commission may, with the agreement of the Board of Commissioners

of the county concerned, utilize personnel and property of or assign

responsibilities to any officer or employee of any of the two counties.

Such contribution in kind, if substantial, may with the agreement of

the other county be considered to substitute in whole or in part for the

financial contribution required of such county in support of the

Commission.

(0 Unless otherwise specified by joint ordinance, each of the two

counties shall annually contribute an equal financial contribution to

the Commission in an amount appropriate to support the activities of

the Commission in carrying out its duties.

Sec. 7. Filing and publication of joint ordinances, (a) A copy

of the joint ordinance creating the Commission and of any joint

ordinance amending or repealing the joint resolution creating the

Commission shall be filed with the Executive Director of the Wildlife

Commission. When the Executive Director receives ordinances that

are in substance identical from the two counties concerned, the

Executive Director shall, within 10 days, certify this fact and distribute

a certified single ordinance text to the following:

(1) The Secretary of State.

(2) The clerk to the governing board of each of the two

counties.

(3) The clerk of superior court of Davidson and Rowan
Counties. Upon request, the Executive Director shall also
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send a certified single copy of any and all applicable joint

ordinances to the chairman of the Commission.

(4) A newspaper of general circulation in the two counties.

(b) Unless a joint ordinance specifies a later date, it shall take

effect when the Executive Director's certified text has been submitted

to the Secretary of State for filing. Certifications of the Executive

Director under the seal of the Commission as to the text or amended

text of any joint ordinance and of the date or dates of submission to

the Secretary of State shall be admissible in evidence in any court.

Certifications by any clerk of superior court of the text of any certified

ordinance filed with him by the Executive Director is admissible in

evidence and the Executive Director's submission of the resolution for

filing to the clerk shall constitute prima facie evidence that such

resolution was on the date of submission also submitted for filing with

the Secretary of State. Except for the certificate of a clerk as to

receipt and date of submission, no evidence may be admitted in court

concerning the submission of the certified text of any ordinance by the

Executive Director to any person other than the Secretary of State.

Sec. 8. Regulatory authority. (a) Except as limited in

subsection (b) below, by restrictions in any joint ordinance, and by

other supervening provisions of law, the Commission may make

regulations applicable to High Rock Lake and its shoreline area

concerning all matters relating to or affecting the use of High Rock

Lake. These regulations may not conflict with or supersede provisions

of general or special acts or of regulations of State agencies

promulgated under the authority of general law. No regulations

adopted under the provisions of this section may be adopted by the

Commission except after public hearing, with publication of notice of

the hearing in a newspaper of general circulation in the two counties

at least 10 days before the hearing. In lieu of or in addition to

passing regulations supplementary to State law and regulations

concerning the operation of vessels on High Rock Lake, the

Commission may, after public notice, request that the Wildlife

Resources Commission pass local regulations on this subject in

accordance with the procedure established by appropriate State law.

(b) Violation of any regulation of the Commission commanding

or prohibiting an act shall be a misdemeanor punishable by a fine not

to exceed two hundred dollars ($200.00) or imprisonment for not

more than 30 days.

(c) The regulations promulgated under this section take effect

upon passage or upon such dates as may be stipulated in the

regulations except that no regulation may be enforced unless adequate

notice of the regulation has been posted in or on High Rock Lake or

its shoreline area. Ordinances providing regulations for specific areas
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shall clearly establish the boundaries of the affected area by including

a map of the regulated area, with the boundaries clearly drawn, or by

setting out the boundaries in a written description, or by a

combination of these techniques. Adequate notice as to a regulation

affecting only a particular location shall be given in the following

manner. When an ordinance providing regulations for a specific area

is proposed, owners of the parcel of land involved as shown on the

county tax listing, and the owners of land within 500 feet of the

proposed area to be regulated, as shown on the county tax listing,

shall be mailed a notice of the proposed classification by first-class

mail at the last addresses listed for such owners on the county tax

abstracts. This mailing requirement does not apply in regulations

affecting the entire lake. Notice shall also be given by a sign,

uniform waterway marker, posted notice, or other effective method of

communicating the essential provisions of the regulation in the

immediate vicinity of the location in question. Where a regulation

applies generally as to High Rock Lake or its shoreline area, or both,

there must be a posting of notices, signs, or markers communicating

the essential provisions in at least three different places throughout the

area, and it shall be printed in a newspaper of general circulation in

the two counties.

(d) A copy of each regulation promulgated under this section

must be filed by the Commission with the following persons:

(1) The Secretary of State;

(2) The clerks of superior court of Davidson and Rowan
Counties;

(3) The Executive Director of the Wildlife Resources

Commission; and

(4) The federal Energy Regulatory Commission licensee for

High Rock Lake.

(e) Any official designated in subsection (d) above may issue

certified copies of regulations filed with the official under the seal of

the official's office. Such certified copies may be received in evidence

in any proceeding.

(f) Publication and filing of regulations promulgated under this

section as required above are for informational purposes and is not a

prerequisite to their validity if they in fact have been duly

promulgated, the public has been notified as to the substance of the

regulations, a copy of the text of all regulations is in fact available to

any person who may be affected, and no party to any proceeding has

been prejudiced by any defect that may exist with respect to

publication and filing. Rules and regulations promulgated by the

Commission under the provisions of other sections of this act relating

to internal governance of the Commission need not be filed or
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published. Where posting of any sign, notice, or marker, or the

making of other communication is essential to the validity of a

regulation duly promulgated, it is presumed in any proceeding that

prior notice was given and maintained and the burden lies upon the

party asserting to the contrary to prove lack of adequate notice of any

regulation.

Sec. 9. Enforcement. (a) Where a joint ordinance so

provides, all law enforcement officers, or those officers as may be
designated in the joint ordinance, with territorial jurisdiction as to any
part of High Rock Lake or its shoreline area within the limitations of

their subject matter jurisdiction, have the authority of peace officers in

enforcing the laws over all of High Rock Lake and its shoreline area.

A certificate of training issued by the North Carolina Criminal Justice

Education and Training Standards Commission or the North Carolina

Sheriffs' Education and Training Standards Commission will suffice

for certification for the purposes of this act.

(b) Every criminal violation shall be tried in the county where it

occurred.

(c) Where a law enforcement officer with jurisdiction over any

part of High Rock Lake or its shoreline area is performing duties

relating to the enforcement of the laws on High Rock Lake or in its

shoreline area, the officer shall have such extraterritorial jurisdiction

as may be necessary to perform the officer's duties. These duties

include investigations of crimes an officer reasonably believes have

been, or are about to be, committed within the area in question. This

includes traversing by reasonable routes from one portion of this area

to another although across territory not within the boundaries of High
Rock Lake and its shoreline area; conducting prisoners in custody to a

court or to detention facilities as may be authorized by law, although

this may involve going outside the area in question; execution of

process connected with any criminal offense alleged to have been

committed within the boundaries in question, except that this process

may not be executed by virtue of this provision beyond the boundaries

of the two counties. This also includes continuing pursuit of and
arresting any violator or suspected violator as to which grounds for

arrest arose within the area in question.

(d) Where law enforcement officers are given additional

territorial jurisdiction under the provisions of this section, this shall be

considered an extension of the duties of the office held and no officer

shall take any additional oath or title of office.

Sec. 10. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

16thday of July, 1993.
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H.B. 567 CHAPTER 356

AN ACT TO PROVIDE FOR THE ISSUANCE OF REPLACEMENT
DATA PLATES FOR LP-GAS TANKS, TO PROVIDE CIVIL
PENALTIES FOR VIOLATIONS OF THE LAWS REGARDING
LP-GAS, TO PROVIDE FOR SUSPENSION OR REVOCATION
OF AN LP-GAS DEALER'S REGISTRATION FOR
VIOLATIONS OF THESE LAWS, AND TO PROVIDE FOR
CONTRACTOR CERTIFICATION OF LP-GAS SYSTEMS CODE
COMPLIANCE.

The General Assembly of North Carolina enacts:

Section 1. Article 5 of Chapter 1 19 of the General Statutes is

amended by adding a new section to read:

" § / 19-61. Replacement data plates for liquified petroleum gas tanks.

A liquified petroleum gas tank of 120 gallons or more that is subject

to the American Society of Mechanical Engineers (ASME) Code must
have a data plate indicating that it was built in accordance with that

Code. The Commissioner may issue a data plate to replace a rusting

or partially detached data plate on a liquified petroleum gas tank. The
Commissioner shall charge a person to whom a replacement data plate

is issued a fee of twenty dollars ($20.00) for the plate. Fees collected

under this section shall be credited to the Department of Agriculture

and applied to the cost of issuing replacement data plates.
"

Sec. 2. G.S. 119-59 reads as rewritten:

" § / / 9-59. Penalty; injunction of Sanctions for violations.

(a) Criminal. — A dealer violating any of the provi sions who
violates a provision of this Article, Article or any of the rules and
regulations made and promulgated in accordance with the provi s ion s

of thi s Article, s hall be deemed a rule adopted under it is guilty of a

mi sdemeanor,—aad

—

upon—conviction—thereof—sh«il—be

—

punished
misdemeanor and is punishable by fine or imprisonment.

(b) Injunction. — In addition the The Commissioner or hi s agent

an agent of the Commissioner may apply to any superior court judge
and the court may temporarily restrain or preliminarily or

permanently enjoin any violation of this Article or any of the rules or

regulations made and promulgated thereunder, a rule adopted under it.

(c) Civil Penalty. — The Commissioner may assess a civil penalty

against any person who violates a provision of this Article or a rule

adopted under it. The penalty may not exceed one hundred dollars

($100.00) for the first violation, three hundred dollars ($300.00) for a

second violation, and five hundred dollars ($500.00) for a third or

subsequent violation. In determining the amount of a penalty, the

Commissioner shall consider the degree and extent of harm or
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potential harm that has resulted or could have resulted from the

violation.

The Commissioner may not assess a civil penalty against a person

until the Commissioner has notified the person of the alleged violation

and has given the person at least 45 days to correct or cease the

alleged violation. A notice may be served by any means authorized by

G.S. lA-1, Rule 4. Civil penalties assessed under this subsection

shall be credited to the General Fund as nontax revenue.

(d) Registration. — The Commissioner may deny, suspend, or

revoke the registration of a dealer who violates a provision of this

Article or a rule adopted under it.
"

Sec. 3. Chapter 143 of the General Statutes is amended by

adding a new section to read:

" § 143-139.3. Inspection of liquified petroleum gas piping systems for

residential structures.

If the test required under the North Carolina State Building Code

for a liquified petroleum gas piping system serving a one or two-family

residential dwelling is not performed by a qualified code enforcement

official, as defined in G.S. 143-151 .SCaXS), the contractor who
installed the system shall verify that the system complies with the test

requirements and shall certifi^ the results, in writing, to the code

official.
"

Sec. 4. Sections 1 and 2 of this act become effective December

1, 1993. Section 3 of this act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

16thday of July, 1993.

S.B. 496 CHAPTER 357

AN ACT TO IMPLEMENT A RECOMMENDATION OF THE
CHILD FATALITY TASK FORCE TO ESTABLISH AN
INTERAGENCY COMMITTEE TO DEVELOP A CHILD
MEDICAL AND MENTAL HEALTH EVALUATION PLAN.

The General Assembly of North Carolina enacts:

Section 1. (a) There is established an interagency committee

to develop a collaborative plan to provide and pay for medical and

mental health evaluations to all children suspected of being abused or

neglected, regardless of whether the evaluations are eligible for

reimbursement through child protective services agencies. The plan

shall include how best to use existing resources to pay for the

evaluations and shall also include a recommendation for the amount of

new funding needed, if existing resources cannot cover all children.
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(b) The committee shall consist of one representative from each

of the following:

(1) The Child Medical Evaluation Program, The University of

North Carolina, to be appointed by the Director of that

program;

(2) The Division of Medical Assistance, Department of Human
Resources, to be appointed by the Secretary of Human
Resources;

(3) The Assistance Program for Victims of Rape and Sex

Offenses, Department of Crime Control and Public Safety, to

be appointed by the Secretary of Crime Control and Public

Safety;

(4) The Division of Maternal and Child Health, Department of

Environment, Health, and Natural Resources, to be

appointed by the Secretary of Environment, Health, and

Natural Resources;

(5) The Division of Mental Health, Developmental Disabilities,

and Substance Abuse Services, Department of Human
Resources, to be appointed by the Secretary of Human
Resources;

(6) The Office of Rural Health and Resource Development,

Department of Human Resources, to be appointed by the

Secretary of Human Resources;

(7) The Division of Social Services, Department of Human
Resources, to be appointed by the Secretary of Human
Resources; and

(8) The Department of Insurance, to be appointed by the

Commissioner of Insurance.

The Secretary of Human Resources also may request any appropriate

individual to be a member of the committee. The Secretary of Human
Resources, or the Secretary's designee, shall call the meetings of the

committee,

(c) The Department of Human Resources shall provide meeting

rooms, telephone, office space, equipment, supplies, and clerical

services to the committee without charge.

(d) The committee shall report the plan it develops, together with

any legislative proposals, to the General Assembly and the Chi!d

Fatality Task Force by March 15, 1994.

Sec. 2. This act becomes effective upon ratification.

In the General Assembly read three times and ratified this the

16th day of July, 1993.
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SB. 809 CHAPTER 358

AN ACT TO MAKE SUNDRY AMENDMENTS RELATING TO
LOCAL GOVERNMENTS IN ORANGE AND CHATHAM
COUNTIES.

The General Assembly of North Carolina enacts:

PART I. TOWN OF CHAPEL HILL
Section 1. (a) Section 4 of Chapter 911 of the 1981 Session

Laws reads as rewritten:

"Sec. 4. Notwithstanding any provision of the State Building Code
or any public or local law to the contrary, including, but not limited

to. Chapter 143 of the General Statutes, a town is authorized to

require by ordinance the inclusion of sprinklers sprinkler systems in

all buildings in excess of 50 feet in height constructed within the

corporate limits of the town or within the town's extraterritorial

planning jurisdiction after the effective date of said ordinance.

In addition, a town may require by ordinance the inclusion of

sprinkler systems in:

(1) All nonresidential buildings regardless of height: and

(2) Residential buildings having three or more dwelling units

regardless of height

if such buildings are constructed within the corporate limits of the

town or within the town's extraterritorial planning jurisdiction after the

effective date of the ordinance.
"

(b) This section applies to the Town of Chapel Hill only.

Sec. 2. The Charter of the Town of Chapel Hill, being Chapter

473, Session Laws of 1975, is amended by adding a new section to

read:

"Sec. 2.5. Recall of Mayor cuid Council Members by the People.

The mayor and any member of the Town Council may be removed

from office in the following manner:

(1) Any registered voter of the Town may make and file with

the Supervisor of Elections of the Board of Elections of

Orange County an affidavit containing the name of the

official whose removal is sought and a general statement of

the grounds alleged for removal. The supervisor of

elections shall thereupon deliver to the registered voter

making such affidavit copies of petitions for demanding

such a removal, printed forms of which the supervisor of

elections shall keep on hand. Such blank forms shall be

issued by the supervisor of elections with his or her

signature thereto attached and shall be dated and addressed

to the Board of Elections of Orange County, indicate the
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person to whom issued, state the name of the official whose
removal is sought, and shall contain the general statement

of the grounds on which the removal is sought as alleged in

the affidavit.

(2) A copy of the petition shall be promptly delivered to the

Town Clerk who shall enter the copy of the petition in a

record book kept for that purpose in the office of the clerk.

A recall petition to be effective must be returned within 30
days after the filing of the affidavit, and to be sufficient

must bear the signatures of registered voters of the Town
equal in number to at least eight percent (8%) of the

registered voters of the Town as shown by the registration

records of the last preceding general municipal election.

The signatures to the petition need not all be appended to

one paper, but each signer shall add to his signature his

place of residence, giving the street and number. One of

the signers of each such paper shall make oath before an
officer competent to administer oaths that each signature to

the paper appended is the genuine signature of the person

whose name it purports to be.

(3) It is the duty of the Board of Elections of Orange County to

investigate the sufficiency of any such petition and to certify

the results of such investigation to the Town Council. The
Board of Elections may employ such persons as it deems
necessary to undertake such investigation and the

reasonable cost of such investigation shall be reimbursed to

the Board of Elections by the Town. The Board of

Elections may adopt such rules and regulations as it deems
necessary or advisable concerning the validation of

signatures appearing on the recall petition.

(4) The Board of Elections shall complete its investigation and
issue its certification of the results of such investigation

within 15 days after the filing of any such petition. If, by
the Board's certification, the petition is shown to be
insufficient, it may be amended within 10 days from the

date of said certificate. The Board shall, within 10 days
after such amendment, make like examination of the

amended petition, and if its certificate shall show the same
to be insufficient, it shall be returned to the person filing

the same, without prejudice, however, to the filing of a
new petition to the same effect.

(5) Upon a determination that a sufficient recall petition has
been submitted, the Board of Elections shall order and fix a

date for holding a recall election. Any such election shall
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be held not less than 50 nor more than 70 days after the

petition has been certified as being sufficient. If any other

general or special election is scheduled within such period,

the Board shall schedule the special election at the same
time. If the provisions of general law prohibit the holding

of special elections during the time aforesaid, and no

general or special election is otherwise scheduled during
' said period of time, then the Board shall schedule said

special recall election for some date within 10 days after the

last day of said period of time during which special

elections are prohibited by general law.

Notwithstanding the requirements of the first paragraph

of this subdivision requiring an election to be held within

50 to 70 days after a petition has been certified as being

sufficient, no recall election shall be scheduled during the

time period beginning on the first Monday in July and

ending on the last Monday in August in any calendar year.

If the 50- to 70-day time period during which an

election is to be scheduled falls completely within the time

period beginning on the first Monday in July and ending

on the last Monday in August, the recall election shall be

postponed and shall be scheduled within 10 days after the

last Monday in August, unless otherwise prohibited by

general law, in which case said election shall be scheduled

within 10 days after the last day of said period of time

during which special elections are prohibited by general

law.

If the 50- to 70-day time period during which an

election is to be scheduled falls partially but not completely

within the period from the first Monday in July to the last

Monday in August, a recall election shall be scheduled

during the time period either before the first Monday in

July or after the last Monday in August which otherwise

complies with the 50- to 70-day requirement unless

otherwise prohibited by general law, in which case the

election shall be scheduled within 10 days after the last day

of said period of time during which special elections are

prohibited by general law or this charter.

(6) The Orange County and Durham County Board of

Elections shall make, or cause to be made, publication for

10 days of notice and all arrangements for holding such

election, and the same shall be conducted, returned, and

the results thereof declared in all respects as other Town
elections in the Town of Chapel Hill. The reasonable costs
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of such election shall be reimbursed to the Boards of

Elections by the Town,

(7) The question of recalling any number of officials may be

submitted at the same election, but, as to each such

official, a separate petition shall be filed and there shall be

an entirely separate ballot.

(8) The ballots used in a recall election shall submit the

following propositions in the order indicated:

For the recall of (name and title of official).

Against the recall of (name and title of official).

(9) If a majority of the votes cast on the question of recalling

an official be against recall, the official shall continue in

office for the remainder of the unexpired term, but, except

as provided by subdivision (13) of this section, subject to

the recall as before. If a majority of such votes is for the

recall of the official designated on the ballot, the official

shall, regardless of any defects in the recall petition, be
deemed removed from office.

(10) If an official is removed from office as a result of a recall

election, the vacancy so caused shall be filled in the

manner provided by this charter for filling vacancies in

such office, or if not provided by this charter, in the

manner provided by general law. An official removed from
office by the voters as a result of a recall election shall not

be appointed to fill the vacancy caused by his own removal
or resignation.

(11) The Boards of Elections of Orange County and Durham
County may enter into such agreements as they may deem
appropriate to share or transfer responsibility for

determining the sufficiency of a petition for a recall election

and for carrying out other provisions of this section.

(12) The provisions of Section 2 of Chapter 1023, 1987 Session

Laws, incorporated as Section 2.4 of the Charter of the

Town of Chapel Hill, requiring campaign reporting in

Town of Chapel Hill elections, shall apply to all candidates

and political committees as defined in Article 22A of

Chapter 163 of the General Statutes in Town of Chapel Hill

recall elections.

(13) No recall petition shall be filed against an officer who has

been subjected to a recall election and not removed
thereby, until at least six months after that election."

Sec. 3. The Charter of the Town of Chapel Hill, being Chapter
473, Session Laws of 1975, is amended by adding the following new
section to read:
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"Sec. 5.7A. 'Denver Boot' or 'Wheel Lock' Devices. The Town of

Chapel Hill may provide by ordinance for tlie use of wheel locics on

illegally parked vehicles for which there are outstanding, unpaid, and

overdue parking tickets. The ordinance shall provide for notice or

warning to be affixed to the vehicle, immobilization, towing,

impoundment, appeal hearing, an immobilization fee not to exceed

fifty dollars ($50.00), and charges for towing or storage. The Town
shall not be responsible for any damage to an immobilized illegally

parked vehicle resulting from unauthorized attempts to free or move

such vehicle."

Sec. 4, The North Carolina Department of Transportation may

lease a portion of the "air rights" area of the right-of-way on the east

side of U.S. 15-501 Business (Columbia Street) between Franklin

Street and Cameron Avenue in Chapel Hill to a development company

owning property adjacent to the right-of-way if all of the following

conditions are met:

(1) The leased right-of-way is used in connection with a

development for which a special use permit has been

approved by the governing board of the Town of Chapel Hill

pursuant to Chapter 160A of the General Statutes.

(2) The Department of Transportation determines that the use

authorized by the lease will not unreasonably interfere with

or impair any property rights or easements of abutting

owners or unreasonably interfere with or obstruct the

maintenance of the highway structure located on the right-of-

way.

(3) The State is held harmless for any injury occurring on the

leased property; and the lease agreement contains any other

reasonable terms and conditions the Department of

Transportation considers appropriate.

Sec. 5. Section 1 of Chapter 478 of the 1989 Session Laws

reads as rewritten:

"Section 1. The Charter of the Town of Chapel Hill, being Chapter

473, Session Laws of 1975, is hereby amended by adding a new

Section 5.20 to read as follows:

'Sec. 5.20. Ordinances permitting low and moderate housing and

providing density bonuses.

(a) For the purpose of increasing the availability of housing for

persons of low and moderate income, and thereby promoting the

public health, safety and welfare, the Town of Chapel Hill may grant

a density bonus or provide other incentives of equivalent financial

value to a developer of housing within the Town and its extraterritorial

planning jurisdiction, if the developer agrees:
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(1) To construct at least up to but no more than twenty-five

percent (25%) of the total units of a housing development

for persons and families of low or moderate income; of^ or

(2) To construct at leas t up to but no more than ten percent

(10%) of the total units of a housing development for lower

income households.

(b) For the purposes of this Article, "density bonus" means a

density increase of at leas t up to but no more than twenty-five percent

(25%) «vef of the otherwise maximum allowable residential density

under the applicable zoning classification. The density bonus shall

not be included when determining the number of housing units which

is equal to up to but no more than ten percent (10%) or twenty-five

percent (25%) of the total. The Town may apply the density bonus to

housing developments consisting of five or more dwelling units.'"

PART II. TOWN OF CARI^ORO
Sec. 6. The Charter of the Town of Carrboro, being Chapter

476, Session Laws of 1987, is hereby amended by adding a new

section to read:

"Sec. 2-6. Recall of Mayor and Members of the Board of Aldermen.

(a) The Mayor and any member of the Board of Aldermen may be

removed from office in the manner provided for in this section.

(b) Any registered voter of the Town of Carrboro may make and

file with the Supervisor of Elections of the Board of Elections of

Orange County an affidavit containing the name of the official whose

removal is sought and a general statement of the grounds alleged for

removal. The supervisor of elections shall thereupon deliver to the

registered voter, making such affidavit copies of petitions for

demanding such a removal, printed forms of which the supervisor of

elections shall keep on hand. Such blank forms shall be issued by the

supervisor of elections with his or her signature thereto attached and

shall be dated and addressed to the Board of Elections of Orange

County, indicate the person to whom issued, state the name of the

official whose removal is sought, and shall contain the general

statement of the grounds on which the removal is sought as alleged in

the affidavit.

(c) A copy of the petition shall be promptly delivered to the town

clerk, who shall enter the copy of the petition in a record book kept

for that purpose in the office of the clerk. A recall petition to be

effective must be returned within 30 days after the filing of the

affidavit, and to be sufficient must bear the signatures of registered

voters of the town equal in number to at least eight percent (8%) of

the registered voters of the town as shown by the registration records

of the last preceding general municipal election. The signatures to the

petition need not all be appended to one paper, but each signer shall
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add to his signature his place of residence, giving the street and

number. One of the signers of each such paper shall take an oath

before an officer competent to administer oaths that each signature to

the paper appended is the genuine signature of the person whose name

it purports to be.

(d) It is the duty of the Board of Elections of Orange County to

investigate the sufficiency of any such petition and to certify the results

of such investigation to the Board of Aldermen. The Board of

Elections may employ such persons as it deems necessary to undertake

such investigations, and the reasonable cost of such investigation shall

be reimbursed to the Board of Elections by the Town. The Board of

Elections may adopt such rules and regulations as it deems necessary

or advisable concerning the validation of signatures appearing on the

recall petition.

(e) The Board of Elections shall complete its investigation and

issue its certification of the results of such investigation within 15 days

after the filing of any such petition. If, by the Board of Elections'

certification, the petition is shown to be insufficient, it may be

amended within 10 days from the date of said certificate. The Board

shall, within 10 days after such amendment, make like examination of

the amended petition, and if its certificate shall show the same to be

insufficient, it shall be returned to the person filing the same, without

prejudice, however, to the filing of a new petition to the same effect.

(f) Upon a determination that a sufficient recall petition has been

submitted, the Board of Elections shall order and fix a date for

holding a recall election. Subject to the remaining provisions of this

subsection, any such election shall be held not less than 50 nor more

than 70 days after the petition has been certified as being sufficient.

If any other general or special election is scheduled within such

period, the Board of Elections shall schedule the special election at the

same time. If the provisions of general law prohibit the holding of

special elections during the time aforesaid, and no general or special

election is otherwise scheduled during said period of time, then the

Board of Elections shall schedule said special recall election for some

date within 10 days after the last day of said period of time during

which special elections are prohibited by general law.

Notwithstanding the other provisions of this subsection, no recall

election shall be scheduled during the time period beginning on the

first Monday in July and ending on the last Monday in August in any

calendar year.

If the 50- to 70-day time period during which an election is to be

scheduled falls completely within the time period beginning on the

first Monday in July and ending on the last Monday in August, the

recall election shall be postponed and shall be scheduled within 10
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days after the last Monday in August, unless otherwise prohibited by
general law, in which case said election shall be scheduled within 10
days after the last day of said period of time during which special

elections are prohibited by general law.

If the 50- to 70-day time period during which an election is to be
scheduled falls partially but not completely within the period from the
first Monday in July to the last Monday in August, a recall election

shall be scheduled during the time period either before the first

Monday in July or after the last Monday in August which otherwise
complies with the 50- to 70-day requirement unless otherwise
prohibited by general law, in which case said election shall be
scheduled within 10 days after the last day of said period of time
during which special elections are prohibited by general law or this

charter.

(g) The Orange County Board of Elections shall cause legal notice
of the election to be published and shall make all arrangements for

holding such election in accordance with general law, and the same
shall be conducted, returned, and the results thereof declared in all

respects as other town elections in the Town of Carrboro. The
reasonable costs of such election shall be reimbursed to the Board of
Elections by the town.

(h) The question of recalling any number of officials may be
submitted at the same election, but, as to each such official, a separate
petition shall be filed and there shall be an entirely separate ballot.

(i) The ballots used in a recall election shall submit the following
propositions in the order indicated:

For the recall of (name and title of official)

Against the recall of (name and title of official)

(J) If a majority of the votes cast on the question of recalling an
official be against recall, the official shall continue in office for the
remainder of the unexpired term, but, except as provided by
subsection (1) of this section, subject to the recall as before. If a
majority of such votes be for the recall of the official designated on the
ballot, the official shall, regardless of any defects in the recall petition,

be deemed removed from office.

(k) If an official is removed from office as a result of a recall

election, the vacancy so caused shall be filled in the manner provided
by this charter for filling vacancies in such office, or if not provided
by this charter, in the manner provided by general law. An official

removed from office by the voters as a result of a recall election shall
not be appointed to fill the vacancy caused by his own removal or
resignation.
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(1) No recall petition shall be filed against an officer who has been

subjected to a recall election, and not removed thereby, until at least

one year after that election."

PART III. TOWN OF PITTSBORO
Sec. 7. (a) In addition to the purposes listed under G.S. 136-

41.3, a town may expend funds allocated to it under the provisions of

G.S. 136-41.2 for construction of sidewalk cuts made necessary by the

Americans with Disabilities Act. All the other provisions of G.S. 136-

41.3 apply as if such expenditure were authorized by that section.

(b) This section applies only to contracts entered into, or

construction begun, by the Town of Pittsboro within one year of the

date of ratification of this act.

Sec. 8. (a) Notwithstanding G.S. 160A-384 or any other

provision of law, when a town is adopting a local water supply

watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of proposed zoning classification actions to any

party or other person, the town may publish once a week for four

successive calendar weeks in a newspaper having general circulation

in the area maps showing the boundaries of the area affected by the

proposed watershed regulation. The map shall not be less than one-

half of a newspaper page in size. The notice shall only be effective

for property owners who reside in the area of general circulation of

the newspaper that publishes the notice. Property owners who reside

outside of the newspaper circulation area, according to the address

listed on the most recent property tax listing for the affected property,

shall be notified by mail pursuant to G.S. 160A~384. The person or

persons mailing the notices shall certify to the city council that fact,

and the certificates shall be deemed conclusive in the absence of

fraud. Further, one or more signs giving notice of the proposed

zoning change shall be posted adjacent to the subject property that

shall be reasonably calculated to give public notice of the proposed

change.

(b) Notwithstanding G.S. 160A-364 or any other provision of

law, when a town is adopting or amending any ordinance in order to

adopt a local water supply watershed protection program as required

by G.S. 143-214.5, the town shall hold a public hearing on the

ordinance or amendment. Notice of the hearing shall be published

along with the notice required by subsection (a) of this section. The
hearing shall be held not less than 10 days nor more than 25 days

after the day of last publication required by subsection (a) of this act.

In computing such period, the day of last publication is not to be

included, but the day of hearing shall be included.

(c) This section applies to the Town of Pittsboro only.
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Sec. 9. (a) Notwithstanding thie provisions of G.S. 105-53(a)

and (m), the Town of Pittsboro may levy a license tax on peddlers

who travel from place to place on foot, other than peddlers exempt

from tax pursuant to G.S. 105-53(e), in an amount that does not

exceed twenty-five dollars ($25.00). Notwithstanding the provisions of

G.S. 105-33(c), the Town of Pittsboro may require peddlers, other

than peddlers exempt from tax pursuant to G.S. 105-53(e), who begin

business in the town after the expiration of seven months of the town's

current license year to pay one hundred percent (100%) of the

applicable license tax levied by the town.

(b) This section applies to the Town of Pittsboro only.

PART IV. CHATHAM COUNTY/TOWNS OF PITTSBORO/SILER
CITY

Sec. 10. (a) G.S. 158-7. 1(a) reads as rewritten:

"(a) Each county and city in this State is authorized to make
appropriations for the purposes of aiding and encouraging the location

of manufacturing enterprises, maidng industrial surveys and locating

industrial and commercial plants in or near such city or in the county;

encouraging the building of railroads or other purposes which, In the

discretion of the governing body of the city or of the county

commissioners of the county, will increase the population, taxable

property, agricultural industries and business prospects of any city or

county. These appropriations may be funded by levy of property taxes

pursuant to G.S. 153A-149 and 160A .2Q9 G.S. 160A-209, by the

allocation of general fund and utility fund revenues, and by the

allocation of other revenues unless the use of the other revenues for

local development purposes has been expressly prohibited whose u se i s

not otherwi se restricted by law."

(b) This section applies to Chatham County and the Towns of

Pittsboro and Siler City.

Sec. 11. (a) G.S. 158-7. 1(b)(1) reads as rewritten:

"(1) A county or city may acquire and develop land for an

industrial park, to be used for manufacturing, assembly, fabrication,

processing, warehousing, research and development, office use, or

similar industrial or commercial purposes. A county may acquire

land anywhere in the county, including inside of cities, for an

industrial park, while a city may acquire land anywhere in the county

or counties in which it is located. A county or city may develop the

land by installing utilities, drainage facilities, street and transportation

facilities, street lighting, and similar facilities: may demolish or

rehabilitate existing structures; and may prepare the site for industrial

or commercial uses. A county or city may engage in site preparation

including installation of utilities, grading, and paving for industrial

properties or facilities, whether the industrial property is publicly or
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privately owned. Site preparation includes, but is not limited to,

grading, clearing, installation of utilities, and construction and paving

of roads. A county or city may convey property located in an

industrial park pursuant to subsection (d) of this section."

(b) This section applies only to Chatham County and the Towns
of Pittsboro and Siler City.

Sec. 12. (a) G.S. 158-7. 1(b) is amended by adding the

following new subdivision:
"
(6) The county or city may expend funds for or may provide

for or assist in the extension of water and sewer lines to industrial

properties or facilities whether the industrial property or facility is

publicly or privately owned. "

(b) This section applies only to Chatham County and the Towns
of Pittsboro and Siler City.

Sec. 13. G.S. 158-7. l(dl), as amended, reads as rewritten:

"(dl) In arriving at the amount of consideration that it receives,

the Board may take into account prospective tax revenues from

improvements to be constructed on the property, prospective sales tax

revenues to be generated in the area, as well as any other prospective

tax revenues or income coming to the county or city over the next 10

years as a result of the conveyance or lease provided the following

conditions are met:

(1) The governing board of the county or city shall determine

that the conveyance of the property will stimulate the local

economy, promote business, and result in the creation of a

substantial number of jobs in the county or city.

(2) The governing board of the county or city shall contractually

bind the purchaser of the property to construct improvements

on the property within a specified period of time, not to

exceed 10 years, which improvements are sufficient to

generate the tax revenue taken into account in arriving at the

consideration. Upon failure to construct the improvements

specified in the contract, the purchaser shall reconvey the

property back to the county or city.

This subsection applies to the Cities of Angier, Broadway,

Burnsville, Charlotte, Clinton, Coats, Concord, Connelly Springs,

Conover, Drexel, Dunn, Erwln, Glen Alpine, Granite Falls,

Greensboro, High Point, Hildebran, Hot Springs, Kannapolis,

Lillington, Marion, Mars Hill, Marshall, Monroe, Mocksville,

Mooresville, Morganton, Mount Airy, Old Fort, Pittsboro, Rhodhiss,

Rocky Mount, St. Pauls, Sanford, Selma, Siler City, Smithfield,

Statesville, Troutman, Valdese, and Winston-Salem, and the Counties

of Alleghany, Ashe, Burke, Cabarrus, Chatham, Cleveland, Davie,

Forsyth, Franklin, Guilford, Harnett, Iredell, Johnston, Lee,
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McDowell, Madison, Mecklenburg, Nash. Polk, Richmond,

Rockingham, Sampson, Wayne, and Yancey. This subsection also

applies to Columbus County and all incorporated municipalities located

therein."

PART V. ORANGE COUNTY
Sec. 14. Section 6 of Chapter 246, Session Laws of 1991,

reads as rewritten:

"Sec. 6. Orange County Civil Rights Ordinance, (a) The Board

of Commissioners of Orange County -may

—

adopt—an

—

ordinance

(hereinafter 'Civil Rights Ordinance' or 'Human Rights Ordinance')

designed ; to promote equal treatment of all individuals; to di scourage

di scrimination based on religion, age, sex, race, disability , or marital

statu s ; to help res idents find ways to meet and solve problems ari sing

from discrimination by use of public meetings, counseling, mediation

where appropriate, and the civil and criminal courts as necessary; to

continue to protect the lawful intere s ts of residents and to recognize

the dignity of each person so as to make available to the county the

full productive and creative capacities of its citizens; to prevent public

and dome stic strife, crime and unres t; to preserve the public health,

safety and general welfare;—to promote the policy within Orange
Count}f that all individuals , child and adult, female and male, s hall

have equal rights throughout Orange Count}^ and every place subject

to its juri sdiction; to carry out in Orange Count}^ the policies provided

fof

—

m—various—federal—rule s ,
—regulations.—afld—laws

—

prohibiting

discrimination in hou s ing, employment, places of

—

public

accommodation, public tran sportation, voting and education; and to

address the deprivation of the free exercise or enjoyment of any right,

privilege, or immunity secured by the Constitution of North Carolina,

not incon s i stent with the Constitution of the United States.

(b) The Board of Commissioners—of Orange County may.—by
ordinance or otherwise, create an agency or commission (hereinafter

agency') of Orange County to ass i s t in the enforcement of an Orange
County Civil Rights or Human Rights Ordinance and to receive,

initiate, investigate, seek to conciliate, hold hearings on and pass upon

complaints , to mediate alleged violations of the ordinance, to i ssue

orders again s t persons it finds, after notice and hearing, to have

violated the ordinance, and to seek court enforcement of its orders.

(c) Judicial review of agency orders shall be in accordance with

Article 4 of Chapter 15QB of the General Statutes (The Administrative

Procedure Act).—Provided

,

—however,—that all—petitions for judicial

review shall be filed in the Superior Court of Orange County.—T-b€

term 'agency,' whenever used in Article 4 of Chapter 15QB of the

General Statutes, shall mean the agency as authorized or created by

the Board of Commissioners of Orange Count}^ by authority of this
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section

.

(hereafter 'Board of Commissioners') may adopt an ordinance

(hereafter 'tiie Ordinance') to prohibit discrimination in employment,

housing, and public accommodations on the basis of race, color,

religion, gender, national origin, age, disability, marital status,

familial status, and veteran status.

The Board of Commissioners may include in the Ordinance a

prohibition of language or conduct or both directed at an individual or

at a group of individuals because of that individual's or group of

individuals' actual or perceived race, color, religion, gender, national

origin, age, disability, marital status, familial status, or veteran status

which communicates in a threatening manner words that incite

imminent lawless action or which tend to incite an immediate breach

of the peace.

(b) The Board of Commissioners may, in the Ordinance, adopt

procedures and delegate powers to the Orange County Human
Relations Commission (hereafter 'the Commission') which are

necessary and proper for carrying out and enforcing the Ordinance.

To assist in the enforcement of the Ordinance, the Commission has,

but is not limited to, the following powers:

(1) Receiving and reviewing complaints that allege a violation

of the Ordinance has occurred, is occurring, or is about to

occur;

(2) Conducting investigations into the basis of complaints. In

this regard, the Commission may issue subpoenas

compelling the production of documents or compelling

witnesses, or both, to appear before the Commission to give

testimony and to take depositions and serve interrogatories

in accordance with the North Carolina Rules of Civil

Procedure. In the event any person refuses to comply with

a subpoena or discovery request, the Commission may
apply to the Orange County Superior Court (hereafter 'the

Superior Court') for an order to compel compliance with

the subpoena or discovery request. Information and

records discovered by the Commission during an

investigation or conciliation are not subject to the

provisions of G.S. 132-6 and G.S. 132-9 until and unless

they are offered into evidence in an administrative hearing

conducted by the Office of Administrative Hearings or

offered into evidence in a judicial proceeding authorized by

this section;

(3) Applying to the superior court for mandatory and/or

prohibitory injunctive relief pursuant to Rule 65 of the

North Carolina Rules of Civil Procedure if it determines,
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after a preliminary investigation, that prompt judicial action

is necessary to carry out the purposes of the Ordinance;

(4) Making a determination of whether or not there is

reasonable cause to believe that an unlawful discriminatory

practice has occurred, is occurring, or is about to occur;

(5) Dismissing complaints in such cases as the Commission

determines that reasonable cause does not exist;

(6) Issuing a right-to-sue letter to any complainant in such

instances where the Commission has failed to make a

determination on the issue of reasonable cause in a timely

manner; determines that a reasonable cause does not exist;

or where conciliation efforts have failed;

(7) Attempting to conciliate a resolution of the complaint

between the parties;

(8) Entering into conciliation agreements in such instances

where conciliation efforts have been successful;

(9) Making application, in its discretion, to the Office of

Administrative Hearings for the designation of an

administrative law Judge to preside over a hearing in cases

involving allegedly unlawful employment practices, public

accommodations, or other conduct made unlawful by

subsection (a) of this section after conciliation efforts have

failed; and

(10) Making application to the Office of Administrative Hearings

for the designation of an administrative law Judge to preside

over a hearing in cases involving allegedly unlawful

housing practices.

(c) The Ordinance may provide that in any case that is referred to

the Office of Administrative Hearings, the administrative law Judge

shall make written findings of fact and conclusions of law, and shall

issue a recommended decision to the Commission, which decision

shall become final and binding unless the Commission acts within 30

days of the date of the recommended decision to modify or reverse it.

The Ordinance may also provide, in cases where the Commission

has determined that reasonable cause exists to believe that a

discriminatory housing practice has occurred, is occurring, or is about

to occur, that the complainant or the respondent may elect to have the

issues decided in a civil action in lieu of an administrative hearing.

(d) The administrative law Judge may recommend the imposition of

mandatory and prohibitory injunctive relief, compensatory damages

(which, as provided by the 1991 Civil Rights Act, includes emotional

pain, humiliation, embarrassment, and inconvenience), punitive

damages, and any other relief the administrative law Judge deems

appropriate; provided that:
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(1) Punitive damages may be recommended only if the

administrative law judge finds tiiat the respondent engaged

in a practice made unlawful under the ordinance with

malice or with reckless indifference to the protected rights

of the complainant; and

(2) In cases involving unlawful employment practices, the

administrative law judge may recommend reinstatement,

hiring, and/or back pay.

In all cases wherein the Commission applies to the Office of

Administrative Hearings for the designation of an administrative law

judge, the Commission shall be the complainant and the case in

support of the Commission shall be presented by the Commission's

attorney.

The administrative law judge may, in his or her discretion,

recommend that the respondent be awarded reasonable costs and

attorneys' fees in the event the respondent prevails.

(e) Judicial review of any final agency decision shall be in

accordance with Article 4 of Chapter 150B of the General Statutes (the

Administrative Procedure Act). All petitions for judicial review,

however, shall be filed in the Superior Court of Orange County. The
term 'Agency', whenever used in Article 4 of Chapter 150B of the

General Statutes, shall mean the Commission.

(0 The Ordinance may provide that complainants who receive a

right-to-sue letter from the Commission may file an action in superior

court against the respondent. In such actions the superior court shall

be authorized to impose mandatory and prohibitory injunctive relief,

compensatory damages, and punitive damages, and any other

appropriate relief to the same extent and subject to the same limitations

as applies to any recommended decision made by an administrative law

judge,

In any action brought in the superior court pursuant to the

Ordinance, the court may allow the prevailing party reasonable costs

and attorneys' fees from the other party or parties. Attorneys' fees,

however, may not be awarded to the Commission, and a prevailing

respondent may be awarded court costs and reasonable attorneys' fees

only upon a showing that the case is frivolous, unreasonable, or

without foundation.

.(d) (g) An The ordinance adopted pursuant to this section applies

to any part of Orange County not within a municipally incorporated

city, town, or village. The governing board of a city, town, or village

within Orange County may, by resolution, permit an Orange County

ordinance adopted pursuant to this section to be applicable within its

corporate boundaries. A city, town, or village may, by resolution,

withdraw its permission to enforce such an ordinance. If it does so, it
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shall give written notice to Orange County of its withdrawal of
permission. Thirty days after the date Orange County receives the

permission withdrawal notice, the county ordinance ceases to be
applicable within the city, town, or village.

-(e) (h) This section applies only to Orange County."
Sec. 15. (a) Notwithstanding G.S. 153A-343 or any other

provision of law, when a county is adopting a local water supply
watershed protection program as required by G.S. 143-214.5, in lieu

of mailing a notice of proposed zoning classification actions to any
party or other person, the county may publish once a week for four
successive calendar weeks in a newspaper having general circulation

in the area maps showing the boundaries of the area affected by the

proposed watershed regulation. The map shall not be less than one-
half of a newspaper page in size. The notice shall only be effective

for property owners who reside in the area of general circulation of
the newspaper that publishes the notice. Property owners who reside
outside of the newspaper circulation area, according to the address
listed on the most recent property tax listing for the affected property,
shall be notified by mail pursuant to G.S. 153A-343. The person or
persons mailing the notices shall certify to the board of commissioners
that fact, and the certificates shall be deemed conclusive in the
absence of fraud. Further, one or more signs giving notice of the
proposed zoning change shall be posted adjacent to the subject
property that shall be reasonably calculated to give public notice of the
proposed change.

(b) Notwithstanding G.S. 153A-343 or any other provision of
law, when a county is adopting or amending any ordinance in order to

adopt a local water supply watershed protection program as required
by G.S. 143-214.5, the county shall hold a public hearing on the
ordinance or amendment. Notice of the hearing shall be published
along with the notice required by subsection (a) of this section. The
hearing shall be held not less than 10 days nor more than 25 days
after the day of last publication required by subsection (a) of this

section. In computing such period, the day of last publication is not
to be included, but the day of hearing shall be included.

(c) This section applies to Orange County only.

Sec. 16. Except as provided otherwise, this act is effective upon
ratification.

In the General Assembly read three times and ratified this the
16th day of July, 1993.
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SB. 863 CHAPTER 359

AN ACT TO REQUIRE THE STATE BOARD OF EDUCATION TO
CONSIDER CHILDREN WITH SPECIAL NEEDS WHEN IT
ADOPTS RULES SETTING GRADUATION STANDARDS, TO
DIRECT THE NORTH CAROLINA EDUCATION STANDARDS
AND ACCOUNTABILITY COMMISSION TO STUDY HIGH
SCHOOL GRADUATION STANDARDS FOR CHILDREN WITH
SPECIAL NEEDS, AND TO DIRECT THE STATE BOARD OF
EDUCATION TO SUSPEND THE APPLICATION OF ITS RULE
REQUIRING ALGEBRA I FOR A HIGH SCHOOL DIPLOMA
TO CHILDREN IDENTIFIED AS LEARNING DISABLED
PENDING ITS REEVALUATION OF GRADUATION
STANDARDS FOR CHILDREN WITH SPECIAL NEEDS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-8 1(b) reads as rewritten: ""

"(b) The Basic Education Program shall include course

requirements and descriptions similar in format to materials previously

contained in the standard course of study and it shall provide:

(1) A core curriculum for all students that takes into account

the special needs of children and includes appropriate

modifications for the learning disabled, the academically

gifted, and the students with discipline and emotional

problems;

(2) A set of competencies, by grade level, for each curriculum

area;

(3) A list of textbooks for use in providing the curriculum;

(4) Standards for student performance and promotion based on

the mastery of competencies, including standards for

graduation; graduation, that take into account children with

special needs and, in particular, include appropriate

modifications;

(5) A program of remedial education;

(6) Required support programs;

(7) A definition of the instructional day;

(8) Class size recommendations and requirements;

(9) Prescribed staffing allotment ratios; \

(10) Material and equipment allotment ratios;

(11) Facilities standards; and

(12) Any other information the Board considers appropriate and

necessary."

Sec. 2. The North Carolina Education Standards and

Accountability Commission shall study graduation standards for
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children with special needs, as defined in G.S. 115C-109. The study

may include a review and evaluation of:

(1) Other states' graduation standards and whether they are

modified for these children;

(2) The appropriateness of an alternative diploma for these

children;

(3) Whether course substitutions, waivers, alternative teaching

methods, and raised expectations are needed and are

appropriate for these children; and

(4) Any other related issue the Commission considers

appropriate.

The Commission shall consult experts on children with special needs,

and shall include its findings and any recommendations from this

study in its initial report to the State Board of Education by July 1

,

1994.

Sec. 3. The effective date of the rule adopted by the State Board
of Education in 1991 that established Algebra I as a requirement for a

high school diploma is hereby suspended in its application to any
student who is identified as learning disabled on the April 1993
headcount of exceptional children and whose individualized education

program states that the student's learning disability requires course
substitutions or other modifications in the area of mathematics. The
State Board of Education may establish a new effective date after it

completes its reevaluation required by Section 4 of this act.

Sec. 4. Upon its receipt of the report authorized under Section

2 of this act, the State Board of Education shall reevaluate its rule that

established Algebra I as a requirement for a high school diploma.
The State Board of Education shall complete its reevaluation and
establish any modifications to this rule on or before October 15, 1994.
Upon completion of this process, the State Board of Education shall

file a written report with the chair of the Commission on Children
with Special Needs and the chairs of the Joint Legislative Education
Oversight Committee no later than January 1, 1995.

Sec. 5. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

16th day of July, 1993.

H.B. 105 CHAPTER 360

AN ACT TO INCREASE THE PROPERTY TAX HOMESTEAD
EXEMPTION AMOUNT FROM TWELVE THOUSAND
DOLLARS TO FIFTEEN THOUSAND DOLLARS AND TO
MAKE TECHNICAL CHANGES TO THE HOMESTEAD
EXEMPTION STATUTES.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 105-277.1 reads as rewritten:

" § 105-277. 1. Property classified for taxation at reduced valuation.

(a) Exclusion. — The following class of property is designated a

special class of property under Article V, Sec. 2(2) of the North

Carolina Constitution and shall be assessed for taxation as follows , jn

accordance with this section. The first twelve thousand dollars

($12,000) fifteen thousand dollars ($15,000) in as ses sed appraised

value of real property, or a mobile home, owned by a North Carolina

resident and occupied by the owner as hi s permanent residence s hall

not be assessed for taxation if, as of January 1 of the year for which

the benefit of this section i s claimed ; a permanent residence owned
and occupied by a qualifying owner is excluded from taxation. A
qualifying owner is an owner who meets all of the following

requirements as of January 1 preceding the taxable year for which the

benefit is claimed:

(1) The owner i s either Is at least 65 years of age or older or

4s totally and permanently disabled; and disabled.

(2) The owner' s di sposable Has an income for the preceding

calendar year did not exceed of not more than eleven

thousand dollars ($11,000); and ($11.000).

(3) The owner makes the required application , Is a North

Carolina resident.

For married applicants residing with their spouses, the disposable

income of both spou ses must be included, whether or not the property

i s in both names . An otherwise qualifying owner does not lose the

benefit of this exclusion because of a temporary absence from his or

her permanent residence for reasons of health, or because of an

extended absence while confined to a rest home or nursing home, so

long as the residence is unoccupied or occupied by the owner's spouse

or other dependent.

(b) Definitions. — When used in this section, the following

definitions shall apply:

(1) Code. " The Internal Revenue Code, as defined in G.S.

105-228.90.

(la) Income. — Adjusted gross income, as defined in section 62

of the Code, plus all other moneys received from every

source other than gifts or inheritances received from a

spouse, lineal ancestor, or lineal descendant. For married

applicants residing with their spouses, the income of both

spouses must be included, whether or not the property is in

both names.

(lb) Owner. — An 'owner' of property means a A person who
holds legal or equitable 4i4l€—to—the

—

property,—either
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individually or title, whether individually, as a tenant by the

entirety, a joint tenant, or a tenant in common, or as the

holder of a life estate or an estate for the life of another.

Property owned and occupied by husband and wife as

tenants by the entirety shall be entitled to the full benefit of

this classification notsvith standing that only one of them

meets the age or disability requirements herein provided .

If the residence i s a mobile A manufactured home and i s

jointly owned by husband and wife, it shall be treated as

wife is considered property held by the entirety. When
property is owned by two or more persons other than

hu sband and wife and one or—more of such—owners

qualifies for thi s clas sification, each qualifying owner shall

be entitled to the full amount of the exclusion not to exceed

his or her proportionate share of the valuation of the

property. No part of an exclu sion available to one co-owner
may be claimed by any other co-owner and in no event

s hall the total exclu s ion allowed to a qualifying residence

(including the hou sehold personal property therein) exceed

t^velve thou sand dollars ($12,000).

(2) 'Di sposable—income'—mean s

—

adjusted—gros s

—

income—as

defined for North Carolina income tax purposes in G.S .

105 - 1 4 1 , 3—pl««—all

—

other—money s

—

received from every

source gifts or inheritances received from a spouse, lineal

ancestors, or lineal descendants.

(2a) Repealed by Session Laws 1985 (Reg. Sess., 1986), c.

1982, s. 20.

(3) 'Permanent res idence' means Permanent residence. — A
person's legal residence. It includes the dwelling, the

dwelling site, not to exceed one acre, and related

improvements. The dwelling may be a single family

residence, a unit in a multi-family residential complex or a

mobile complex, or a manufactured home. Notsvithstanding

-the

—

occupancy—requirements—of

—

Hus—classification,—nu

otherwise qualified applicant s hall not lose the benefit of the

exclusion becau se of a temporary absence from his or her

permanent residence for rea sons of health, or becau se of

an extended absence while confined to a res t home or

nursing home, so long as the residence is unoccupied or

occupied by the applicant' s spouse or other dependent .

(4) A 'totally and permanently disabled person' means one who
Totally and permanently disabled. — A person is totally and

permanently disabled if the person has a physical or mental

impairment which that substantially precludes him or her
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from obtaining gainful employment and such impairment

appears reasonably certain to continue without substantial

improvement throughout his lifetime, or her life.

(c) Application. ~ Application s for the exclusions provided by thi s

section are to be filed during the regular listing period » but, s hall An
application for the exclusion provided by this section should be filed

during the regular listing period, but may be filed and must be

accepted at any time up to and through April 15 of the calendar

preceding the tax year for which they are to be effective, the exclusion

is claimed. When property is owned by two or more persons other

than husband and wife and one or more of them qualifies for this

exclusion, each -sweh owner shall apply separately for his or her

proportionate share of the exclusion.

(1) Elderly Applicants. — Persons 65 years of age or older may
apply for this exclusion by entering the appropriate

information on a form made available by the assessor under

G.S. 105-282.1.

(2) Disabled Applicants. — Persons who are totally and

permanently disabled may apply for this exclusion by (i)

entering the appropriate information on a form made
available by the assessor under G.S. 105-282.1 and (ii)

furnishing acceptable proof of their disability. Such The
proof shall be in the form of a certificate from a physician

licensed to practice medicine in North Carolina or from a

governmental agency authorized to determine qualification

for disability benefits. After a disabled applicant has

qualified for this classification, he or she shall not be

required to furnish an additional certificate unless the

applicant's disability is reduced to the extent that the

applicant could no longer be certified for the taxation at

reduced valuation.

(d) Multiple Ownership. — A permanent residence owned and

occupied by husband and wife as tenants by the entirety is entitled to

the full benefit of this exclusion notwithstanding that only one of them

meets the age or disability requirements of this section. When a

permanent residence is owned and occupied by t^o or more persons

other than husband and wife and one or more of the owners qualifies

for this exclusion, each qualifying owner is entitled to the full amount

of the exclusion not to exceed his or her proportionate share of the

valuation of the property. No part of an exclusion available to one co-

owner may be claimed by any other co-owner and in no event may the

total exclusion allowed for a permanent residence exceed fifteen

thousand dollars ($15,000).
"

Sec. 2. G.S. 105-309(0 reads as rewritten:
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"(f) The following information shall appear on each abstract,

abstract or on an information sheet distributed with the abstract, ^ihe

The abstract or sheet must include the address and telephone number

of the assessor below the notice required by this subsection) :

subsection. The notice shall read as follows:

'PROPERTY TAX RELIEF FOR ELDERLY AND
PERMANENTLY DISABLED PERSONS.

North Carolina excludes from property taxes the first -twelve

thousand dollars ($12,000) fifteen thousand dollars ($15,000) in

assessed appraised value of certain propert)^ a permanent residence

owned and occupied by North Carolina residents aged 65 or older or

totally and permanently disabled whose disposable income does not

exceed eleven thousand dollars ($11,000). The exclusion covers real

property, or a mobile home, occupied by the owner a s hi s permanent

residence.

—

Di sposable income includes Income means the owner's

adjusted gross income as determined for federal income tax purposes,

plus all moneys received other than gifts or inheritances received from

a spouse, lineal ancestors , ancestor or lineal descendants, descendant.

If you received this exclusion in (assessor insert previous year), you

do not need to apply again unless you have changed your permanent

residence. If you received the exclusion in (assessor insert previous

year) and your di sposable income in (assessor insert previous year)

was above eleven thousand dollars ($11,000). you must notify the

assessor. If you received the exclusion in (assessor insert previous

year) because you were totally and permanently disabled and you are

no longer totally and permanently disabled, you must notify the

assessor. If the person receiving the exemption exclusion in (assessor

insert previous year) has died, the person required by law to list the

property must notify the assessor. Failure to make any of the notices

required by this paragraph before April 15 will result in penalties and

interest.

If you did not receive the exclusion in (assessor insert previous

year) but are now eligible, you may obtain a copy of an application

from the assessor. It must be filed by April 15'."

Sec. 3. This act is effective for taxes collected for taxable years

beginning on or after July 1, 1994.

In the General Assembly read three times and ratified this the

16thday of July, 1993.
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H.B. 485 CHAPTER 361

AN ACT TO ADOPT THE INLAND NAVIGATION RULES AS
THE LAW IN THIS STATE.

The General Assembly of North Carolina enacts:

Section 1. Chapter 75A of the General Statutes is amended by

adding a new section to read:
"
§ 75A-6.1. Navigation rules.

(a) Every vessel operated on the waters of this State that is required

to obtain an identification number pursuant to this Chapter or

pursuant to a federally approved numbering system of another state

shall comply with the navigation rules, including requirements for

navigational lights, sound-signalling devices, and other equipment,

contained in the Inland Navigational Rules Act of 1980, codified as

amended at 33 U.S.C. §§ 2001-2038, 2071-2073 (1993) and rules

adopted pursuant thereto, see 33 C.F.R. Part 84 (1992).

(b) The Wildlife Resources Commission is responsible for the

enforcement of the rules specified in subsection (a) of this section.

The rules specified in subsection (a) of this section are also

enforceable by all peace officers with general subject matter

jurisdiction.

(c) Violation of the navigation rules specified in subsection (a) of

this section shall constitute a misdemeanor punishable by a fine not to

exceed one hundred dollars ($100.00).
"

Sec. 2. G.S. 75A-6 reads as rewritten:

" § 75-6. Classification and required lights and equipment; rules and

regulations , Classification; rules.

(a) Motorboats subject to the provisions of this Chapter shall be

divided into four classes as follows:

(1) Class A. Less than 16 feet in length.

(2) Class 1. Sixteen feet or over and less than 26 feet in length.

(3) Class 2. Twenty-six feet or over and less than 40 feet in

length.

(4) Class 3. Forty feet or over.

.(b)

—

Every motorboat in all weathers from sunset to sunri se s hall

carry and exhibit the following lights when under way, and during

such times no other lights which may be mistaken for those prescribed

shall be exhibited:

44^ Clas s A shall carry a white light to show all around the

horizon. Class 1 s hall carry a combined lantern in the fore

part of the ves sel and lower than the white light aft, showing

green to starboard and red to port, so fixed as to throw light

1180



Session Laws - 1993 CHAPTER 361

from right ahead to hvo points abaft the beam of their

respective sides.

42) Every motorboat of Classes 2 and 3 shall carry the following

lights:

a, A bright white light in the fore part of the vessel as near

the stem as practicable, so con structed as to show an

unbroken light over an arc of the horizon of 20 points of

the compass so fixed as to throw the light 10 points on

each side of the vessel; namely, from right ahead to t\vo

points abaft the beam on either s ide.

-br A bright white light aft to show all around the horizon

and higher than the white light forward.

«T On the starboard s ide a green light so constructed as to

show an unbroken light over an arc of the horizon of 10

points of the compass , so fixed as to throw the light from

right ahead to t^^o points abaft the beam of the starboard

s ide. On the port s ide a red light so constructed as to

show an unbroken light over an arc of the horizon of 10

points of the compas s , so fixed as to throw the light from

right ahead to two points abaft the beam on the port side .

The said side lights s hall be fitted with inboard screen s

of s ufficient height so set as to prevent these lights from

being seen across the bow.

4^ Motorboats of Classes A and 1 when propelled by sail alone

shall carry the combined lantern, but not the white light aft

prescribed by this section. Motorboats of Classes 2 and 3

when—

s

o propelled,—sbail

—

carry the colored—side

—

lights,

suitably screened, but not the white lights prescribed by this

section, Motorboats of all classes, when so propelled, s hall

carry, ready at hand, a lantern or flashlight showing a white

light which shall be exhibited in sufficient time to avert

collision .

44) Every white light prescribed by this section shall be of such

character as to be visible at a distance of at least t\vo miles.

Every colored light pre scribed by this section shall be of

such character as to be vi si ble at a distance of at leas t one
mile . The word "vi sible" in thi s subdivision, when applied

to lights , shall mean visible on a dark night with clear

atmosphere.

45) When propelled by sail and machinery any motorboat shall

carry the lights required by thi s section for a motorboat

propelled by machinery only.

4e)

—

Any ves sel may carry and exhibit the lights required by the

Federal Regulation s for Preventing Collisions at Sea. 1948. Federal
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Act of October 11, 1951, (33 USC 1 43 - 1 47d) as amended, in lieu of

the lights required by subsection (b) of this section,

^—Every motorboat of Classe s 1, 2, or 3 shall be provided with an

efficient whi stle or other sound -producing mechanical appliance.

-(e)

—

Every motorboat of Classes 2 or 3 shall be provided with an

efficient bell .

(f) Every motorboat shall carry at least one life preserver, or life

belt, or ring buoy, or other device of the sort prescribed by the

regulations of the Wildlife Resources Commission for each person on

board, so placed as to be readily accessible: Provided, that every

motorboat carrying passengers for hire shall carry so placed as to be

readily accessible at least one life preserver of the sort prescribed by

the regulations of the Commission for each person on board.

(g) Every motorboat shall be provided with such number, size, and

type of fire extinguishers, capable of promptly and effectually

extinguishing burning gasoline, as may be prescribed by the

regulations of the Wildlife Resources Commission, which fire

extinguishers shall be at all times kept in condition for immediate and

effective use and shall be so placed as to be readily accessible.

(h) The provisions of subsection s (d), (e), and subsection (g) of

this section shall not apply to motorboats while competing in any race

conducted pursuant to G.S. 75A-14 or, if such boats be designed and

intended solely for racing, while engaged in such navigation as is

incidental to the tuning up of the boats and engines for the race.

(i) Every motorboat shall have the carburetor or carburetors of

every engine therein (except outboard motors) using gasoline as fuel,

equipped with such efficient flame arrestor, backfire trap, or other

similar device as may be prescribed by the regulations of the Wildlife

Resources Commission.

(j) Every such motorboat and every such vessel, except open boats,

using as fuel any liquid of a volatile nature, shall be provided with

such means as may be prescribed by the regulations of the Wildlife

Resources Commission properly and efficiently ventilating the bilges of

the engine and fuel tank compartments so as to remove any explosive

or inflammable gases.

4k)

—

The Wildlife Resources Commi ssion is hereby authorized to

make rules and regulations modif^^ing the equipment requirements

contained—in this—

s

ection to the extent—necessary to—keep these

requirements—in

—

conformity—with—the

—

provisions—of—the

—

federal

navigation laws or with the navigation rules promulgated by the United

States coas t guard.

(I) No person shall operate or give permission for the operation of

a vessel which is not equipped as required by this section or

modification thereof.
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(m) In the event that any of the regulations of subsections (a), ^s^

(c), (d), (e), (0, (g), (h), (i), (J)' (l^)' and O of this section are in

conflict with the equipment regulations of the Federal Boat Safety Act

of 1971 and the federal regulations adopted pursuant thereto, the

Wildlife Resources Commission is hereby granted the authority to

adopt such regulations as are necessary to conform with the Federal

Boat Safety Act of 1971 and the federal regulations adopted pursuant

thereto.

(n) All boats propelled by machinery of 10 hp or less, which are

operated on the public waters of this State, shall carry at least one life

preserver, or life beU, or ring buoy, or other device of the sort

prescribed by the regulations of the Wildlife Resources Commission

for each person on board, and from one-half hour after sunset to

one-half hour before sunrise shall carry a white light in the stern or

shall have on board a hand flashlight in good working condition,

which light shall be ready at hand and shall be temporarily displayed

in sufficient time to prevent collision.

(o) The Commission for Health Services shall adopt rules

establishing standards for the approval of sewage treatment devices and

holding tanks for marine toilets installed in boats operating on the

inland fishing waters of the State as designated by the Wildlife

Resources Commission and the inland lake waters of the State. No
vessel operating on the inland fishing waters of the State as designated

by the Wildlife Resources Commission and the inland lake waters of

this State that is equipped with a marine toilet shall be registered by

the Wildlife Resources Commission unless such vessel is provided

with a sewage treatment device or holding tank approved by the

Commission for Health Services. All vessels operating on the inland

fishing waters of the State as designated by the Wildlife Resources

Commission and the inland lake waters of the State that are equipped

with a marine toilet shall be required to provide a sewage treatment

device or holding tank approved by the Commission for Health

Services. The protectors of the Wildlife Resources Commission shall

inspect vessels on the inland fishing waters of the State as designated

by the Wildlife Resources Commission and the inland lake waters to

determine if approved treatment devices or holding tanks are properly

installed and if they are operating in a satisfactory manner. Any bo^t

or vessel equipped with a sewage treatment device or holding tank

operated on the inland fishing waters of the State as designated by the

Wildlife Resources Commi ssion and the inland lake waters of North

Carolina which does not meet the design standards and approval of the

Commi ssion for Health Services prior to January—1-,

—

1966,—may
continue to u se such device or tank until January 1. 1969. A vessel

registered, documented or otherwise licensed in another state and
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equipped with a marine toilet not prohibited in such state may be
operated on the inland fishing waters of the State as designated by the

Wildlife Resources Commission, without regard to the provisions of
this subsection while making an interstate trip."

Sec. 3. This act becomes effective 1 December 1993, and
applies to offenses committed on or after that date.

In the General Assembly read three times and ratified this the

16th day of July, 1993.

H.B. 509 CHAPTER 362

AN ACT TO RAISE THE INHERITANCE TAX FILING
THRESHOLD.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-23(b) reads as rewritten:

"(b) Exception. -- An inheritance tax return is not required to be
filed for an estate (i) whose beneficiaries are all either Class A
beneficiaries, as described in G.S. 105-4(a), or the surviving spouse,

and (ii) whose gross value, including the value of transfers over which
the decedent retained an interest and the value of gifts made within

three years before the decedent's death, as provided in G.S. 105-2(3),

105-2(a)(3), is less than the amount specified in the following table:

Estates of Decedents Dying
On or After Gross Value of Estates

July 1, 1985 -^ $100.000

August U 1985 75,000

July 1, 1986 150,000

January 1, 1987 $250,000

July 1, 1993 450,000 ."

Sec. 2. This act becomes effective July 1, 1993, and applies to

estates of decedents dying on or after that date.

In the General Assembly read three times and ratified this the

16th day of July, 1993.

H.B. 657 CHAPTER 363

AN ACT TO AUTHORIZE A MEDIATION PROGRAM FOR THE
OFFICE OF ADMINISTRATIVE HEARINGS.

The General Assembly of North Carolina enacts:
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Section 1. Chapter 150B of the General Statutes is amended by

adding the following section to read:

" § J50B-23. 1. Mediated setllement conferences.

(a) Purpose. — This section authorizes a mediation program in the

Office of Administrative Hearings in which the chief administrative

law judge may require the parties in a contested case to attend a

prehearing settlement conference conducted by a mediator. The

purpose of the program is to determine whether a system of mediated

settlement conferences may make the operation of the Office of

Administrative Hearings more efficient, less costly, and more

satisfying to the parties.

(b) Definitions. — The following definitions apply in this section:

(1) Mediated settlement conference. -- A conference ordered by

the chief administrative law judge involving the parties to a

contested case and conducted by a mediator prior to a

contested case hearing.

(2) Mediator. — A neutral person who acts to encourage and

facilitate a resolution of a contested case but who does not

make a decision on the merits of the contested case.

(c) Conference. — The chief administrative law judge may order a

mediated settlement conference for all or any part of a contested case

to which an administrative law judge is assigned to preside. All

aspects of the mediated settlement conference shall be conducted in so

far as possible in accordance with the rules adopted by the Supreme

Court for the court-ordered mediation pilot program under G.S. 7A-

38.

(d) Attendance. — The parties to a contested case in which a

mediated settlement conference is ordered, their attorneys, and other

persons having authority to settle the parties' claims shall attend the

settlement conference unless excused by the presiding administrative

law judge.

(e) Mediator. — The parties shall have the right to stipulate to a

mediator. Upon the failure of the parties to agree within a time limit

established by the presiding administrative law judge, a mediator shall

be appointed by the presiding administrative law judge.

(f) Sanctions. — Upon failure of a party or a party's attorney to

attend a mediated settlement conference ordered under this section, the

presiding administrative law judge may impose any sanction authorized

by G.S. 150B-33(b)(8) or (10).

(g) Standards. — Mediators authorized to conduct mediated

settlement conferences under this section shall comply with the

standards adopted by the Supreme Court for the court-ordered

mediation pilot program under G.S. 7A-38.
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(h) Immunity. — A mediator acting pursuant to this section shall

have judicial immunity in the same manner and to the same extent as

a Judge of the General Court of Justice.

(i) Costs. — Costs of a mediated settlement conference shall be paid

one share by the petitioner, one share by the respondent, and an equal

share by any intervenor, unless otherwise apportioned by the

administrative law judge.

^]) Inadmissibility of Negotiations. — All conduct or

communications made during a mediated settlement conference are

presumed to be made in compromise negotiations and shall be

governed by Rule 408 of the North Carolina Rules of Evidence.

(k) Right to Hearing. — Nothing in this section restricts the right

to a contested case hearing.
"

Sec. 2. The mediation program authorized by this act shall be

evaluated under the direction of the Attorney General, who shall file a

written report on the evaluation of the program on or before May 1

,

1995. One copy of the report shall be sent to the Speaker of the

House of Representatives, one copy shall be sent to the President Pro

Tempore of the Senate, and five copies shall be sent to the Legislative

Services Commission for placement in the Legislative Library.

Sec. 3. This act becomes effective October 1. 1993 only if the

General Assembly appropriates funds to implement the purpose of this

act, and expires June 30, 1995. It applies to contested cases pending

on or commenced after the effective date.

In the General Assembly read three times and ratified this the

16th day of July, 1993.

H.B. 1274 CHAPTER 364

AN ACT TO PROVIDE THAT THE EXEMPTION FROM THE
SCRAP TIRE TAX FOR TIRES SOLD FOR PLACEMENT ON
NEWLY MANUFACTURED VEHICLES SHALL APPLY
UNIFORMLY REGARDLESS WHEN THE TIRES WERE SOLD.

The General Assembly of North Carolina enacts:

Section 1. (a) Effective January 1, 1990, former G.S. 130A-

309.54(a), repealed by Section 3 of Chapter 221 of the 1991 Session

Laws, is amended by adding at the end a new sentence to read:
"
This

fee does not apply to tires sold for placement on newly manufactured

vehicles.
"

(b) This section expires June 30, 1991.

Sec. 2. Effective July 1, 1991, Section 2 of Chapter 867 of the

1991 Session Laws reads as rewritten:
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"Sec. 2, This act becomes effective July 15, 1992, and applies to

tires sold on or after that date , is effective upon ratification and applies

retroactively to tires sold on or after July 1 , 1991

.

"

Sec. 3. This act is effective upon ratification. Section 1 of this

act applies retroactively to tires sold on or after January 1, 1990, and
expires June 30, 1991. Section 2 of this act applies retroactively to

tires sold on or after July 1, 1991. Notwithstanding the time

limitations of G.S. 105-266 and G.S. 105-266.1, a refund of an

overpayment of a tax levied on tires sold for placement on newly
manufactured vehicles under former G.S. 130A-309.54(a)(repeaIed)

or under G.S. 105-187.16 is timely if a demand for the refund is filed

on or before July 1, 1994. Notwithstanding G.S. 105-266, an interest

rate of five percent (5%) per year applies to refunds of tax paid on
new tires that were purchased before July 15, 1992, and are exempted
from the scrap tire tax by this act.

In the General Assembly read three times and ratified this the

16th day of July, 1993.

H.B. 787 CHAPTER 365

AN ACT TO AUTHORIZE THE DEPARTMENT OF
ENVIRONMENT, HEALTH, AND NATURAL RESOURCES TO
DENY A PERMIT FOR A SANITARY LANDFILL OR A SOLID
WASTE INCINERATOR TO AN APPLICANT THAT HAS NOT
SUBMITTED AN APPROVED SOLID WASTE MANAGEMENT
PLAN.

The General Assembly of North Carolina enacts:

Section 1. G.S. 130A-294(a) reads as rewritten:

"(a) The Department is authorized and directed to engage in

research, conduct investigations and surveys, make inspections and
establish a statewide solid waste management program. In establishing

a program, the Department shall have authority to:

(1) Develop a comprehensive program for implementation of
safe and sanitary practices for management of solid waste;

(2) Advise, consult, cooperate and contract with other State

agencies, units of local government, the federal

government, industries and individuals in the formulation
and carrying out of a solid waste management program;

(3) Develop and adopt rules to establish standards for

qualification as a waste 'recycling, reduction or resource
recovering facility' or as waste 'recycling, reduction or
resource recovering equipment' for the purpose of special

tax classifications or treatment, and to certify as qualifying
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those applicants which meet the established standards. The
standards shall be developed to qualify only those facilities

and equipment exclusively used in the actual waste

recycling, reduction or resource recovering process and

shall exclude any incidental or supportive facilities and

equipment;

(4) Develop a permit system governing the establishment and

operation of solid waste management facilities. No permit

shall be granted for a sanitary landfill, excluding demolition

landfills as defined in the rules of the Commission for

Health Services, without the Department receiving the prior

approval for such permit from the county where it is to be

located, except if it is to be located within the corporate

limits or extraterritorial jurisdiction under Article 19 of

Chapter 160A of the General Statutes, of a city as defined

in G.S. 160A-1(2), from the city where it is to be located

or whose jurisdiction it is in. No permit shall be granted

for a solid waste management facility having discharges

which are point sources until the Department has referred

the complete plans and specifications to the Environmental

Management Commission and has received advice in

writing that the plans and specifications are approved in

accordance with the provisions of G.S. 143-215.1. If the

applicant is a unit of local government, and has not

submitted a solid waste management plan that has been

approved by the Department pursuant to G.S. 130A-

309.09A(b), the Department may deny a permit for a

sanitary landfill or a facility that disposes of solid waste by

incineration, unless the Commission has not adopted rules

pursuant to G.S. 13QA-309.29 for local solid waste

management plans. In any case where the Department

denies a permit for a solid waste management facility, it

shall state in writing the reason for denial and shall also

state its estimate of the changes in the applicant's proposed

activities or plans which will be required for the applicant

to obtain a permit.

The issuance of permits for sanitary landfills operated

by local governments is exempt from the environmental

impact statements required by Article 1 of Chapter 1 1 3A of

the General Statutes, entitled the North Carolina

Environmental Policy Act of 1971. All sanitary landfill

permits issued to local governments prior to July 1, 1984,

are hereby validated notwithstanding any failure to provide
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environmental impact statements pursuant to the North
Carolina Environmental Policy Act of 1971;

(4a) No permit shall be granted for any public or private

sanitary landfill to receive solid non-radioactive waste

generated outside the boundaries of North Carolina to be

deposited, unless such waste has previously been inspected

by the solid waste regulatory agency of that nation, state or

territory, characterized in detail as to its contents and
certified by that agency to be non-injurious to health and
safety. The Commission shall adopt rules to implement
this subsection.

(5) Repealed by Session Laws 1983, c. 795, s. 3.

(5a) Designate a geographic area within which the collection,

transportation, storage and disposal of all solid waste

generated within said area shall be accomplished in

accordance with a solid waste management plan. Such
designation may be made only after the Department has

received a request from the unit or units of local

government having jurisdiction within said geographic area

that such designation be made and after receipt by the

Department of a solid waste management plan which shall

include:

a. The existing and projected population for such area;

b. The quantities of solid waste generated and estimated to

be generated in such area;

c. The availability of sanitary landfill sites and the

environmental impact of continued landfill of solid

waste on surface and subsurface waters;

d. The method of solid waste disposal to be utilized and
the energy or material which shall be recovered from
the waste; and

e. Such other data that the Department may reasonably
require.

(5b) Authorize units of local government to require by
ordinance, that all solid waste generated within the

designated geographic area that is placed in the waste
stream for disposal be collected, transported, stored and
disposed of at a permitted solid waste management facility

or facilities serving such area. The provisions of such
ordinance shall not be construed to prohibit the source
separation of materials from solid waste prior to collection

of such solid waste for disposal, or prohibit collectors of
solid waste from recycling materials or limit access to such
materials as an incident to collection of such solid waste;
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provided such proliibitions do not authorize the

construction and operation of a resource recovery facility

unless specifically permitted pursuant to an approved solid

waste management plan. If a private solid waste landfill

shall be substantially affected by such ordinance then the

unit of local government adopting the ordinance shall be

required to give the operator of the affected landfill at least

two years written notice prior to the effective date of the

proposed ordinance.

(5c) Except for the authority to designate a geographic area to

be serviced by a solid waste management facility, delegate

authority and responsibility to units of local government to

perform all or a portion of a solid waste management
program within the jurisdictional area of the unit of local

government; provided that no authority over or control of

the operations or properties of one local government shall

be delegated to any other local government.

(5d) Require that an annual report of the implementation of the

solid waste management plan within the designated

geographic area be filed with the Department.

(6) The Department is authorized to charge and collect fees

from operators of hazardous waste disposal facilities. The
fees shall be used to establish a fund sufficient for each

individual facility to defray the anticipated costs to the State

for monitoring and care of the facility after the termination

of the period during which the facility operator is required

by applicable State and federal statutes, regulations or rules

to remain responsible for post-closure monitoring and care.

In establishing the fees, consideration shall be given to the

' size of the facility, the nature of the hazardous waste and

the projected life of the facility.

(7) Establish and collect annual fees from generators and

transporters of hazardous waste, and from storage,

treatment, and disposal facilities regulated under this

Article as provided in G.S. 130A-294.1."

Sec. 2. This act becomes effective upon ratification, and applies

to applications for permits submitted on or after that date.

In the General Assembly read three times and ratified this the

17th day of July, 1993.

H.B. 877 CHAPTER 366

AN ACT TO CLARIFY THE DEFINITION OF COIN-OPERATED
MACHINES, VIDEO GAMES, AND DEVICES AND TO
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INCREASE THE PUNISHMENT FOR CERTAIN GAMBLING
OFFENSES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-306 reads as rewritten:

" § 14-306. Slot machine or device defined.

Any machine, apparatus or device is a slot macliine or device within

the provisions of G.S. 14-296 through 14-309, if it is one that is

adapted, or may be readily converted into one that is adapted, for use

in such a way that, as a result of the insertion of any piece of money

or coin or other object, such machine or device is caused to operate

or may be operated in such manner that the user may receive or

become entitled to receive any piece of money, credit, allowance or

thing of value, or any check, slug, token or memorandum, whether of

value or otherwise, or which may be exchanged for any money,

credit, allowance or any thing of value, or which may be given in

trade, or the user may secure additional chances or rights to use such

machine, apparatus or device; or any other machine or device

designed and manufactured primarily for use in connection with

gambling and which machine or device is classified by the United

States as requiring a federal gaming device tax stamp under applicable

provisions of the Internal Revenue Code. This definition is intended to

embrace all slot machines and similar devices except slot machines in

which is kept any article to be purchased by depositing any coin or

thing of value, and for which may be had any article of merchandise

which makes the same return or returns of equal value each and every

time it is operated, or any machine wherein may be seen any pictures

or heard any music by depositing therein any coin or thing of value,

or any slot weighing machine or any machine for making stencils by

the use of contrivances operated by depositing in the machine any coin

or thing of value, or any lock operated by slot wherein money or thing

of value is to be deposited, where such slot machines make the same

return or returns of equal value each and every time the same is

operated and does not at any time it is operated offer the user or

operator any additional money, credit, allowance, or thing of value, or

check, slug, token or memorandum, whether of value or otherwise,

which may be exchanged for money, credit, allowance or thing of

value or which may be given in trade or by which the user may
secure additional chances or rights to use such machine, apparatus, or

device, or in the playing of which the operator does not have a chance

to make varying scores or tallies.

The definition contained in the first paragraph of this section and

G.S. 14-296, 14-301, 14-302, and 14-305 does not include

coin-operated machines, video games, and devices designed—and
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manufactured for amusement only, the operation of which depends

upon the s kill or dexterit}^ of the player used for amusement . Included

within this exception are pinball machines, video games, and other

mechanical amusement devices that enable the player, based on hi s

skill or dexterit}^ involve the use of skill or dexterity to make varying

scores or tallies and to receive which, in actual operation, limit to

eight the number of accumulated credits or replays that may be played

at one time and which may award free replays or paper coupons that

may be exchanged for prizes or merchandise with a value not

exceeding ten dollars ($10.00), but may not be exchanged or

converted to money."

Sec. 2. G.S. 14-303 reads as rewritten:

" § 14-303. Violation of two preceding sections a misdemeanor.

A violation of any of the provisions of G.S. 1 4-301, 14-301 or

14-302 shall be a misdemeanor punishable by a fine or imprisonment,

or, in the di scretion of the court, by both misdemeanor and upon

conviction shall be fined or imprisoned in the discretion of the court

or both.
"

Sec. 3. G.S. 14-309 reads as rewritten:

"§ 14-309. Violation made misdemeanor.

Any person who violates any provision of G.S. 14-304 through

14-309 is guilty of a mi sdemeanor and upon conviction shall be fined

or impri soned in the discretion of the court misdemeanor and upon

conviction shall be fined or imprisoned in the discretion of the court

or both.
"

Sec. 4. This act becomes effective December 1, 1993, and

applies to offenses occurring on or after that date.

In the General Assembly read three times and ratified this the

17th day of July, 1993.

H.B. 957 CHAPTER 367

AN ACT TO REGULATE SMOKING IN PUBLIC PLACES AND
TO ESTABLISH STANDARDS FOR LOCAL GOVERNMENTS
ELECTING TO REGULATE SMOKING.

The General Assembly of North Carolina enacts:

Section 1. Chapter 143 of the General Statutes is amended by

adding the following new Article to read:
"ARTICLE 64.

"Smoking in Public Places.

"§ 143-595. Legislative intent.
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It is the intent of the General Assembly to address the needs and

concerns of both smokers and nonsmokers in public places by

providing for designated smoking and nonsmoking areas.

"§ 143-596. Defminons.

As used in this Article, unless the context clearly provides

otherwise:

(1) 'Local government' means any local political subdivision of

the State or any authority or body created by any ordinance

or rules of any such entity.

(2) 'Nonsmoking area' means any designated area where
smoking is not permitted.

(3) 'Public meeting' means any assemblage authorized by State

or local government or any subdivision of State or local

government.

(4) 'Restaurant' means any building, structure, or area having a

seating capacity of 50 or more patrons where food is

available for eating on the premises in consideration of

payment. The following are not included in determining

seating capacity:

£. Seats in any bar or lounge area of a restaurant.

br. Seats in any separate room or section of a restaurant

which is used exclusively for private functions.

£. Seats in any open outside area.

(5) 'Smoke' or 'smokes' or 'smoking' means the use or

possession of a lighted cigarette, lighted cigar, lighted pipe,

or any other lighted tobacco product.

(6) 'State government' means the political unit for the State of

North Carolina; including all agencies of the executive,

judicial, and legislative branches of government.
" § 143-597. Nonsmoking areas in State-controlled buildings.

(a) All of the following areas may be designated as nonsmoking in

buildings owned, leased, or occupied by State government:

(1) Any library open to the public.

(2) Any museum open to the public.

(3) Any area established as a nonsmoking area, so long as at

least twenty percent (20%) of the interior space of equal

quality to that of the nonsmoking area shall be designated as

a smoking area, unless physically impracticable. If

physically impracticable, the person in charge of the facility

shall provide an adequate smoking area within the facility as

near as feasible to twenty percent (20%) of the interior

space.

(4) Any indoor space in a State-controlled building such as an

auditorium, arena, or coliseum, or an appurtenant building
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thereof; except that a designated area for smoking shall be

established in lobby areas.

(5) Any educational buildings primarily involved in health care

instruction.

(b) Any area designated as nonsmoking or smoking shall be

established by the appropriate department, institution, agency, or

person in charge of the State-controlled building or area. The person

in charge of the building shall conspicuously post or cause to be

posted, in any area designated as a smoking or nonsmoking area, one

or more signs stating that smoking is or is not permitted in the area.

(c) Where a nonsmoking area is designated, existing physical

barriers and ventilation systems shall be used where appropriate to

minimize smoke from adjacent areas. This subsection shall not be

construed to require fixed structural or other physical modification in

providing these areas or to require installation or operation of any

heating, ventilating, or air-conditioning system in any manner which

adds expense.
"
§ 143-598. Prohibited ads related to nonsmoking areas.

(a) No person shall smoke in a nonsmoking area in a State-

controlled building or area pursuant to G.S. 143-597.

(b) Any person who continues to smoke in a nonsmoking area

described in this section following notice by the person in charge of

the State-controlled building or area or their designee that smoking is

not permitted shall be guilty of an infraction and punished by a fine of

not more than twenty-five dollars ($25.00).

"§ 143-599. Exemptions.

All of the following facilities shall be exempt from the provisions of

this Article:

(1) Any primary or secondary school or day care center, except

for a teacher's lounge.

(2) An enclosed elevator.

(3) Public school bus.
'

(4) Hospital, nursing home, rest home, and State facility

operated under the authority of G.S. 122C-181

.

(5) Local health department.

(6) Any nonprofit organization or corporation whose primary

purpose is to discourage the use of tobacco products by the

general public.

(7) Tobacco manufacturing, processing, and administrative

facilities.

"§ 143-600. Construction of Article.

Nothing in this Article shall be construed to permit smoking in any

area where smoking is prohibited by any other law or rule for fire

safety purposes, including the State minimum fire safety standards

1194



Session Laws - 1993 CHAPTER 368

pursuant to Chapter 58, Chapter 153A, or Chapter I60A of the

General Statutes; provided, however, this Article shall not be

construed to recognize any authority of a local government to restrict

smoking other than as provided in this Article, for fire safety purposes

as specified herein, and for the facilities exempt pursuant to G.S. 143-

599.
" § J 43-601. Applicability of Article; local govemmeni may enact.

(a) This Article shall not supersede nor prohibit the enactment or

enforcement of any otherwise valid local law, rule, or ordinance

enacted prior to October 15, 1993, regulating the use of tobacco

products. However, no local law, rule, or ordinance enacted and

placed in operation prior to October 15, 1993, shall be amended to

impose a more stringent standard than in effect on the date of

ratification of this Article.

(b) Any local ordinance, law, or rule that regulates smoking

adopted on or after October 15, 1993, shall not contain restrictions

regulating smoking which exceed those established in this Article.

Any such local ordinance, law, or rule may restrict smoking in

accordance with this subsection only in the following facilities

pursuant to G.S. 143-597:

(1) Buildings owned, leased or occupied by local government.

(2) A public meeting.

(3) The indoor space in an auditorium, arena, or coliseum, or

an appurtenant building thereof.

(4) A library or museum open to the public.

(5) Any place on a public transportation vehicle owned or leased

by local government and used by the public.
"

Sec. 2. The provisions of this act are severable, and if any

provision of this act is held invalid by a court of competent

jurisdiction, the invalidity shall not affect other provisions of the act

which can be given effect without the invalid provision.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

17th day of July, 1993.

H.B. 1016 CHAPTER 368

AN ACT TO CHANGE THE GENERAL DRIVERS LICENSE
RENEWAL CYCLE FROM FOUR TO FIVE YEARS AND TO
MAKE UNIFORM THE REQUIREMENTS FOR OBTAINING A
DRIVERS LICENSE.

The Geiwral Assembly of North Caroliiia enacts:

Section 1. G.S. 20-7 reads as rewritten:
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"^20-7. Issuance cmd renewal of drivers licenses.

(a) License Required. — To drive a motor vehicle on a highway, a

person must be licensed by the Division under this Article or Article

2C of this Chapter to drive that vehicle. The Division issues regular

drivers licenses under this Article and issues commercial drivers

licenses under Article 2C.
A license authorizes the holder of the license to drive any vehicle

included in the class of the license and any vehicle included in a
lesser class of license, except a vehicle for which an endorsement is

required. To drive a vehicle for which an endorsement is required, a

person must obtain both a license and an endorsement for the vehicle.

A regular drivers license is considered a lesser class of license than its

commercial counterpart.

The classes of regular drivers licenses and the motor vehicles that

can be driven with each class of license are:

(1) Class A. ^ A Class A license authorizes the holder to drive

any of the following:

a. A Class A motor vehicle that is exempt under G.S. 20-

37.16 from the commercial drivers license requirements.

b. A Class A motor vehicle that has a combined GVWR of

less than 26,001 pounds and includes as part of the

combination a towed unit that has a GVWR of at least

10,001 pounds.

(2) Class B. -- A Class B license authorizes the holder to drive

any Class B motor vehicle that is exempt under G.S. 20-

37.16 from the commercial drivers license requirements.

(3) Class C. ^ A Class C license authorizes the holder to drive

any of the following:

a. A Class C motor vehicle that is not a commercial motor
vehicle.

b. When operated by a volunteer member of a fire

department, a rescue squad, or an emergency medical

service (EMS) in the performance of duty, a Class A or

Class B fire-fighting, rescue, or EMS motor vehicle or a

combination of these vehicles.

The Commissioner may assign a unique motor vehicle to a class

that is different from the class in which it would otherwise belong.

A new resident of North Carolina who has a drivers license issued

by another jurisdiction must obtain a license from the Division within

30 days after becoming a resident.

4*i) (b) Motorcycles and Mopeds. — To drive a motorcycle, a

person must have a drivers license and a motorcycle endorsement. To
obtain a motorcycle endorsement, a person must demonstrate
competence to drive a motorcycle by passing a road test and a written
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or oral test concerning a motorcycle and must pay the fee for a
motorcycle endorsement. Neither a drivers license nor a motorcycle
endorsement is required to drive a moped.

(^)

—

Every application for a drivers license shall be made upon the
approved form furni shed by the Division.

(c) Application and Tests. -- To obtain a drivers license from the
Division, a person must complete an application form provided by the
Division, be a resident of this State and must State, and demonstrate
his or her physical and mental ability to drive safely a motor vehicle
included in the class of license for which the person has applied. To
obtain an endorsement, a person must demonstrate his or her physical
and mental ability to drive safely the type of motor vehicle for which
the endorsement is required. The Division shall note an endorsement
on the face of a drivers license.

To demonstrate physical and mental ability, a person must pass an
examination. The examination may include road tests, vision tests,

oral tests, and, in the case of literate applicants, written tests, as the
Division may require. The tests must ensure that an applicant
recognizes the handicapped international symbol of access, as defined
in G.S. 20-37.5. The Division may not require a person who applies
to renew a license that has not expired to take a written test or a road
test unless one or more of the following applies:

0) The person has been convicted of a traffic violation since the
person's license was last issued.

(2) The applicant suffers from a mental or physical condition
that impairs the person's ability to drive a motor vehicle.

The Commi ssioner may adopt regulations that allow employees of
governmental agencies or private businesses to receive a drivrers
license without taking a road test if the conditions specified in the
regulations are complied with. Provided, however, that persons 60
years of age and over, when being examined as herein provided, shall
not be required to parallel park a motor vehicle as part of any such
examination.

(cl) Insurance. -- In addition to the other requirements of thi s

section, no person shall be issued The Division may not issue a
drivers license to a person until the person has furnished proof of
financial responsibility. Proof of financial responsibility shall be in
one of the following forms:

(1) A written certificate or electronically-transmitted facsimile
thereof from any insurance carrier duly authorized to do
business in this State certifying that there is in effect a
nonfleet private passenger motor vehicle liability policy for
the benefit of the person required to furnish proof of
financial responsibility. The certificate or facsimile shall
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state the effective date and expiration date of the nonfleet

private passenger motor vehicle liability policy and shall state

the date that the certificate or facsimile is issued. The

certificate or facsimile shall remain effective proof of

financial responsibility for a period of 30 consecutive days

following the date the certificate or facsimile is issued but

shall not in and of itself constitute a binder or policy of

in surance or insurance.

(2) A binder for or policy of nonfleet private passenger motor

vehicle liability insurance under which the applicant is

insured, provided that the binder or policy states the effective

date and expiration date of the nonfleet private passenger

motor vehicle liability policy.

The preceding provisions of this subsection do not apply to

applicants who do not own currently registered motor vehicles and

who do not operate nonfleet private passenger motor vehicles that are

owned by other persons and that are not insured under commercial

motor vehicle liability insurance policies. In such cases, the applicant

shall sign a written certificate to that effect. Such certificate shall be

furnished by the Division and may be incorporated into the license

application form. Any material misrepresentation made by such person

on such certificate shall be grounds for suspension of that person's

license for a period of 90 days.

For the purpose of this subsection, the term 'nonfleet private

passenger motor vehicle' has the definition ascribed to it in Article 40

of General Statute Chapter 58.

The Commissioner may require that certificates required by this

subsection be on a form approved by the Commissioner.

The requirement of furnishing proof of financial responsibility does

not apply to a person who applies for a renewal of his drivers license

and who is not required to take the written examination.

Nothing in this subsection precludes any person from showing

proof of financial responsibility in any other manner authorized by

Articles 9A and 13 of this Chapter.

44}—The Divi sion s hall cause each person who has heretofore been

issued a drivers license to be examined or reexamined, as the case

may be» to determine whether or not such person is physically and

mentally capable of safely operating motor vehicles over the highways

of the State. Those persons found, as a result of such examination or

reexamination, to be capable of safely operating motor vehicles over

the highways of the State shall be reissued drivers licenses; and those

person s found to be incapable of safely operating motor vehicles over

the highways of the State s hall not be reissued drivers licenses. The

examination required by this subsection may include such road tests,
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oral and in the case of literate applicants written tests, and tests of

vision, as the Divis ion may require and shall include such test as is

necessary to assure that applicants recognize the "internationa l symbol

of access " for the handicapped (sign R7-8, Manual on Uniform

Traffic Control Devices) and devices relative to handicapped drivers as

set forth in Article 2A of thi s Chapter. Provided,—however, that

person s 60 years of age and over, when being examined as herein

provided, s hall not be required to parallel park a motor vehicle as part

of any such ejxamination.

(e) Restrictions. — The Division may impose any restriction it finds

advisable on a drivers license. A restriction shall be noted on the face

of the license. It is unlawful for the holder of a restricted license to

operate a motor vehicle without complying with the restriction and is

the equivalent of operating a motor vehicle without a license. If any

applicant shall suffer from any physical defect or disease which affects

his or her operation of a motor vehicle, the Division may require to

be filed with it a certificate of such applicant's condition signed by

some medical authority of the applicant's community designated by the

Division, This certificate shall in all cases be treated as confidential.

Nothing in this subsection shall be construed to prevent the Division

from refusing to issue a license, either restricted or unrestricted, to

any person deemed to be incapable of safely operating a motor vehicle.

This subsection does not prohibit deaf persons from operating motor

vehicles who in every other way meet the requirements of this section.

(f) Expiration and Temporary License. -- A drivers license expires

on the birthday of the licen see in the fourth year following the year of

i ssuance; and no new license shall be issued to any operator after the

expiration of his license until such operator has again pas sed the

examination specified in this section. Any operator may at any time

within 60 days prior to the expiration of his license apply for a new
license and if the applicant meets the requirements of this Chapter, the

Divi s ion s hall issue a new license to him . A new license issued within

60 days prior to the expiration of an applicant' s old license or within

12 months thereafter shall automatically expire four years from the

date of the expiration of the applicant' s old license. The first drivers

license the Division issues to a person expires on the person's fourth

or subsequent birthday that occurs after the license is issued and on
which the individual's age is evenly divisible by five, unless this

subsection sets a different expiration date. The first drivers license the

Division issues to a person who is at least 17 years old but is less than

18 years old expires on the person's twentieth birthday. The first

drivers license the Division issues to a person who is at least 62 years

old expires on the person's birthday in the fifth year after the license
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is issued, whether or not the person's age on that birthday is evenly

divisible by Five.

A drivers license that was issued by the Division and is renewed by

the Division expires Five years after the expiration date of the license

that is renewed. A person may apply to the Division to renew a

license during the 60-day period before the license expires. The

Division may not accept an application for renewal made before the

60-day period begins.

Any person serving in the armed forces of the United States on

active duty and holding a valid drivers license properly issued under

this section and stationed outside the State of North Carolina may

renew 4ms the license by making application to the Division by mail.

Any other person, except a nonres ident as deFmed in this Article,

nonresident, who holds a valid drivers license issued under this

section and who is temporarily residing outside North Carolina, may

also renew by making application to the Division by mail. For

purposes of this section "temporarily" shall mean not less than 30

days continuous absence from North Carolina. In either case, the

Division may waive the examination and color photograph ordinarily

otherwise required for the renewal of a drivers license, and may
impose in lieu thereof -sweh any conditions -as it may deem considers

appropriate to each particular application; provided that such license

shall expire 30 days after the licensee returns to North Carolina, and

such licen se shall be des ignated a s temporary, application. A license

renewed by mail is a temporary license that expires 30 days after the

person to whom it is issued returns to this State.

Provided further, that no person who applies for the renewal of a

drivers licen se s hall be required to take a written examination or road

test as a part of any such examination unless such person has been

convicted of a trafFic violation or had prayer for judgment continued

Avith

—

respect—to—afly

—

trafFic—violation—within—a

—

four-year—period

immediately preceding the date of such person's renewal application or

unless such person s uffers from a mental or physical condition which

impairs his ability to operate a motor vehicle.

Provided further, that no person who applies for the renewal of his

drivers licen se and who must take the written examination pur s uant to

this section s hall be i ssued a renewed license unless such person has

furnished the proof of Financial responsibility specified in subsection

(g) Repealed by Session Laws 1979, c. 667, s. 6.

(h) Repealed by Session Laws 1979, c. 113, s. 1.

(i) Fees. — The following fees apply to a regular drivers license:

fee for a regular drivers license is the amount set in the following
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table multiplied by the number of years in the period for which the

license is issued:

Class of Regular Licen se f^e
Class of Regular License Fee For Each Year

Class A
Class B
Class C

SXSMQ 3.15

X^J^ 3.75

4^^00 2.50

The fee for a motorcycle endorsement is five dollars ($5.00) . one

dollar and twenty-five cents ($1.25) for each year of the period for

which the endorsement is issued. The appropriate fee must be paid

before a person receives a regular drivers license or an endorsement.

(il) Restoration Fee. — Any person whose drivers license has

been revoked pursuant to the provisions of this Chapter, other than

G.S. 20-17(2), shall pay a restoration fee of twenty-five dollars

($25.00). A person whose drivers license has been revoked under

G.S. 20-17(2) shall pay a restoration fee of fifty dollars ($50.00) until

the end of the fiscal year in which the cumulative total amount of fees

deposited under this subsection in the General Fund exceeds five

million dollars ($5,000,000), and shall pay a restoration fee of twenty-

five dollars ($25.00) thereafter. The fee shall be paid to the Division

prior to the issuance to such person of a new drivers license or the

restoration of the drivers license. The restoration fee shall be paid to

the Division in addition to any and all fees which may be provided by
law. This restoration fee shall not be required from any licensee

whose license was revoked or voluntarily surrendered for medical or

health reasons whether or not a medical evaluation was conducted

pursuant to this Chapter. The twenty-five dollar ($25.00) fee. and the

first twenty-five dollars ($25.00) of the fifty-dollar ($50.00) fee, shall

be deposited in the Highway Fund. The remaining twenty-five dollars

($25.00) of the fifty-dollar ($50.00) fee shall be deposited in the

General Fund of the State. The Office of State Budget and

Management shall certify to the Department of Transportation and the

General Assembly when the cumulative total amount of fees deposited

in the General Fund under this subsection exceeds five million dollars

($5,000,000), and shall annually report to the General Assembly the

amount of fees deposited in the (General Fund under this subsection.

It is the intent of the General Assembly to annually appropriate the

funds deposited in the General Fund under this subsection to the

Board of Governors of The University of North Carolina to be used
for the Center for Alcohol Studies Endowment at The University of
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North Carolina at Chapel Hill, but not to exceed this cumulative total

of five million dollars ($5,000,000).

(j) Highway Fund. -- The fees collected under this section and

G.S. 20-14 shall be placed in the Highway Fund.

(k) Repealed by Session Laws 1991, c. 726, s. 5, effective October

1, 1991.

(1) Learner's Permit. — Any person who except for lack of

instruction in operating a motor vehicle would be qualified to obtain a

drivers license under this Article may obtain a learner's permit. A
learner's permit authorizes the permit holder to drive a specified type

or class of motor vehicle while in possession of the permit. A
learner's permit is valid for a period of 18 months after it is issued.

The fee for a learner's permit is ten dollars ($10.00). A learner's

permit may be renewed, or a second learner's permit may be issued,

for an additional period of 18 months. The permit holder must, while

operating a motor vehicle over the highways, be accompanied by a

person who is licensed to operate the motor vehicle being driven and

is seated beside the permit holder.

(1-1) Repealed by Session Laws 1991, c. 726, s. 5, effective

October 1, 1991.

(m) Instruction Permit. — The Division upon receiving proper

application may in its discretion issue a restricted instruction permit

effective for a school year or a lesser period to any of the following

applicants:

(1) An applicant who is less than 18 years old and is enrolled in

a drivers education program that is approved by the State

Superintendent of Public Instruction and is offered at a

public high school, a nonpublic secondary school, or a

licensed drivers training school.

(2) An applicant for certification under G.S. 20-218 as a school

bus driver.

A restricted instruction permit authorizes the holder of the permit to

drive a specified type or class of motor vehicle when in possession of

the permit, subject to any restrictions imposed by the Division. The
restrictions the Division may impose on a permit include restrictions

to designated areas and highways and restrictions prohibiting operation

except when an approved instructor is occupying a seat beside the

permittee. A restricted instruction permit is not required to have a

distinguishing number or a picture of the person to whom the permit

is issued.

(n) Format. — Every drivers license issued by the Division shall

bear thereon the distinguishing number assigned to the licensee and

color photograph of the licensee of a size approved by the

Commissioner and shall contain the name, age, residence address and
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a brief description of the licensee, who, for the purpose of

identification and as a condition precedent to the validity of the

license, immediately upon receipt thereof, shall endorse his or her

regular signature in ink upon the same in the space provided for that

purpose unless a facsimile of his or her signature appears thereon;

provided the requirement that a color photograph of the licensee

appear on the license may be waived by the Commissioner upon

satisfactory proof that the taking of such photograph violates the

religious convictions of the licensee. Drivers licenses shall be issued

with differing color photographic backgrounds according to the

licensee's age at time of issuance for the following age groups:

(1) Persons who have not attained the age of 21 years.

(2) Persons who have attained the age of 21 years.

The Division shall determine the different colors to be used. Such

license shall be carried by the licensee at all times while engaged in

the operation of a motor vehicle.

(o) Repealed by Session Laws 1991, c. 726. s. 5, effective October

1, 1991."

Sec. 2. G.S. 20-9(g)(l) reads as rewritten:

"(1) The Division may issue a license to any person who is

afflicted with or suffering from a physical or mental

disability set out in subsection (e) of this section who is

otherwise qualified to obtain a license, provided such

person submits to the Division a certificate in the form

prescribed in subdivision (2). Unless—sooner—revoked

,

su spended or canceled, such license Until a license issued

under this subdivision expires or is revoked, the license

continues in force as long as the licensee presents to the

Division one year from the date of issuance of such license

and at yearly intervals thereafter a certificate in the form

prescribed in subdivision (2), provided the Commissioner

may require the submission of such certificate at -si*

month s six-month intervals where in his opinion public

safety demands. In no event shall a license issued pursuant

to thi s section be valid beyond the birthday of the licensee

in the fourth year following the year of issuance, at which

time the license i s subject to renewal.
"

Sec. 3. 20-37. 7(d) reads as rewritten:

"(d) A special identification card issued to a person for the first

time under this section s hall expire on the birth date of the holder in

the fourth year of issuance . The expires when a drivers license issued

on the same day to that person would expire. A special identification

card renewed under this section expires when a drivers license

renewed by the card holder on the same day would expire.
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The fee for the issuance or rei ssuance of a special identification

card is the same as the fee set in G.S. 20-14 for issuing a duplicate

license. A special identification card may be issued without fee to a

resident of North Carolina who is legally blind or has attained the age

of 70. The fees collected under this section shall be credited to the

Highway Fund. The fees collected for the issuance of special

identification cards to persons under the age of 16 shall be placed in a

reserve fund to cover the cost of the operation of the program required

by this Article."

Sec. 4. G.S. 20-37. 16(d) reads as rewritten:

"(d) The fee for a Class A, B, or C commercial drivers license is

fort)^ dollars ($40.00). ten dollars ($10.00) for each year of the period

for which the license is issued. The fee for each endorsement is five

dollars ($5.00) . one dollar and twenty-five cents ($1 .25) for each year

of the period for which the endorsement is issued. The fees required

under this section do not apply to a person whose license is restricted

to driving a school bus or school activity bus or to employees of the

Driver License Section of the Division who are designated by the

Commissioner."

Sec. 5. This act becomes effective January 1. 1995. A drivers

license or a special identification card issued by the Division of Motor
Vehicles before January 1, 1995, and renewed by the Division after

that date is considered the first drivers license or special identification

card issued by the Division for purposes of determining when the

license or card expires.

In the General Assembly read three times and ratified this the

17th day of July, 1993.

H.B. 1092 CHAPTER 369

AN ACT TO REQUIRE JUVENILE COURT COUNSELORS TO
NOTIFY SCHOOL OFFICIALS IN CERTAIN CASES WHEN A
JUVENILE IS ADJUDICATED DELINQUENT AND IS

ORDERED TO ATTEND SCHOOL AS A CONDITION OF
PROBATION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 7A-649(8) reads as rewritten:

"(8) Place the juvenile on probation under the supervision of a

court counselor. In any case where a juvenile is placed on

probation, the court counselor shall have the authority to

visit the juvenile where 4i€ the juvenile resides. The judge

shall specify conditions of probation that are related to the
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needs of the juvenile including any of the following which

apply:

a. That the juvenile shall remain on good behavior and not

violate any laws

;

laws.

b. That the juvenile attend school regularly, regularly. If

the adjudication of delinquency was for an offense

involving a threat to the safety of the juvenile or others

and school attendance is a condition of probation, the

judge shall make a Finding of whether or not the

principal of the juvenile's school should be notified. If

the judge orders that the principal be notified, the

juvenile court counselor shall within five days or before

the juvenile begins to attend school, whichever occurs

first, notify the principal of the juvenile's school in

writing of the nature of the offense and the probation

requirements related to school attendance. A principal

notified by a juvenile court counselor shall handle the

report according to the guidelines and rules adopted by

the State Board of Education.

c. That the juvenile not associate with specified persons or

be in specified places; places.

d. That the juvenile report to a court counselor as often as

required by a court counselor; counselor.

e. That the juvenile make specified financial restitution or

pay a fine in accordance with subdivisions (2) and -(^

13),

f. That the juvenile be employed regularly if not attending

school.

An order of probation shall remain in force for a period

not to exceed one year from the date entered. Prior to

expiration of an order of probation, the judge may extend it

for an additional period of one year after a hearing if he
the judge finds that the extension is necessary to protect the

community or to safeguard the welfare of the juvenile;".

Sec. 2. The Administrative Office of the Courts shall report to

the Joint Legislative Education Oversight Committee on the number of

juveniles reported to principals in accordance with this act no later

than January 1, 1995.

Sec. 3. This act becomes effective October 1. 1993. and applies

to delinquent acts committed on or after that date. This act expires

October 1, 1995.

In the General Assembly read three times and ratified this the

17th day of July, 1993.
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SB. 125 CHAPTER 370

AN ACT TO PROVIDE THAT A PURCHASE MONEY SECURITY
INTEREST CONTINUES WHEN THE UNDERLYING
AGREEMENT IS MODIFIED WITH SAME CREDITOR AND
APPLICATION OF PAYMENTS IN A CONSUMER CREDIT
SALE IS ON THE BASIS THAT THE FIRST PAYMENTS
SHALL BE APPLIED TO THE FIRST PURCHASE TO SATISFY
THAT AND OTHER DEBTS ACCORDINGLY.

The General Assembly of North Carolina enacts:

Section 1. G.S. 25-9-107 reads as rewritten:

" § 25-9-107. Definitions: 'Purchase money security interest.
'

A security interest is a 'purchase money security interest' to the

extent that it is

(a) taken or retained by the seller of the collateral to secure all or

part of its price; or

(b) taken by a person who by making advances or incurring an

obligation gives value to enable the debtor to acquire rights in or the

use of collateral if such value is in fact so used.

A purchase money security interest under this section will continue

in the collateral when the underlying security agreement is refinanced

or modified with the same creditor.
"

Sec. 2. G.S. 25A-27 reads as rewritten:

" § 25A-27. Application ofpayments.

(a) Where a seller in a consumer credit sale makes a subsequent

sale to a buyer and takes a security interest pursuant to G.S. 25A-23
in goods previously purchased by the buyer from the seller, the seller

shall make application of payments received, for the purpose of

determining the amount of the debt secured by the various security

interests, as follows:

(1) The entire amount of all payments made prior to such

subsequent purchase shall be deemed to have been applied to

the previous purchases, and

(2) Unless otherwise designated by the buyer, the amount of

down payment on such subsequent purchase shall be applied

to the subsequent purchase, and

(3) All subsequent payments shall be applied to the variou s

purchases in the same proportion or ratio as the original

cash prices of the variou s purchases bear to one another,

except that, where the amount of the payments is increased

after the subsequent purchase, the seller shall—have the

option to apply the amount of the increase to the subsequent
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sale and the balance of the subsequent payments to all sales

on a cash price pro rata bas is.

All subsequent payments shall be applied first to finance

charges and then to principal. The application of payments
to principal shall be applied to the various purchases on the

basis that the first sums paid in shall be deemed applied to

the oldest purchase or obligation assumed to satisfy the

original debt secured by the purchase money security

interest until payment is received in full and other payments
shall be applied accordingly to all other purchases in the

order that each obligation is assumed. At the time any
original debt would have been satisfied by subsequent
payments, the purchase money security interest in said

purchase shall be extinguished.

(b) Where a seller and a buyer agree to consolidate two or more
consumer credit installment sale contracts pursuant to G.S. 25A-31,
the seller shall apply payments received, for the purpose of
determining the amount of the debt secured by the various security

interests, as follows:

(1) The entire amount of all payments received prior to the

consolidation shall be applied to the respective contracts

under which the payments were made, and
(2) All subsequent payments shall be applied to the various

contracts in the same proportion or ratio as the original cash
prices in the various contracts bear to one another, except
that, where the amount of the installment payments is

increased after the consolidation the seller shall have the

option to apply the amount of the increase to the contract last

executed and the balance of s ubsequent payments to all

contracts on a cash price pro rata basis.

All subsequent payments shall be applied first to finance
charges and then to principal. The application of payments
to principal shall be applied to the various purchases on the

basis that the first sums paid in shall be deemed applied to

the oldest purchase or obligation assumed to satisfy the
original debt secured by the purchase money security

interest until payment is received in full and other payments
shall be applied accordingly to all other purchases in the

order that each obligation is assumed. At the time any
original debt would have been satisfied by subsequent
payments, the purchase money security interest in said

purchase shall be extinguished.
"

Sec. 3. This act becomes effective October 1 , 1993.
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In the General Assembly read three times and ratified this the

nthday of July, 1993.

SB. 158 CHAPTER 371

AN ACT TO PROVIDE THAT THE PENALTY FOR FAILURE TO
FILE AN INHERITANCE TAX RETURN WILL BE ASSESSED
AND COLLECTED IN THE SAME MANNER AS THE
PENALTY FOR FAILURE TO PAY INHERITANCE TAXES.

The General Assembly of North Carolina enacls:

Section 1. G.S. 105-23 reads as rewritten:

"§ 105-23. Information—by administrator and executor , Personal

representative to file return.

(a) Return Required. — Every administrator personal representative

of a decedent who dies intestate shall prepare a statement return

showing as far as can be ascertained the names of all the heirs-at-large

and their relationship to decedent, and every executor the decedent.

Every personal representative of a decedent who dies testate shall

prepare a like statement, return, accompanied by a copy of the will,

showing the relationship to the decedent of all legatees, distributees,

and devisees named in the will, and the age at the time of the death of

the decedent of all legatees, distributees, devisees, and devisees to

whom property is bequeathed or devised for life or for a term of

years, and the names of those, if any, who have died before the

decedent, together with decedent. Each return shall include the

post-office address of executor, administrator, or trustee, the personal

representative. If any of the heirs -at-law, distributees, and devisees

are minor children of the decedent, such statement shall also show the

age of each of such minor children. The statement return shall also

contain a complete inventory of all the real property of the decedent

located in and outside the State, and of all personal property, wherever

situate, of the estate, and of all insurance policies upon the life of the

decedent, together with an appraisal under oath or affirmation of the

value of each class of property embraced in the inventory, and the

value of the whole, together with any deductions permitted by -this

statute, law, so far as they may be ascertained at the time of filing

such statement; the return; and also the full statement of all gifts or

advancements made by deed, grant, or sale to any person or

corporation, in trust or otherwise, within three years prior to the death

of the decedent. The statement herein provided for This return shall

be filed with the Secretary of Revenue at Raleigh, North Carolina,

within nine months after the qualification of the executor—or

administrator, personal representative upon blank forms to be prepared
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by the Secretary of Revenue. If any administrator or executor A
personal representative who fails or refuses to comply with any of the

requirements of this section, he shall be shall be personally liable 4©

for a penalty in the sum of five hundred dollars ($500.00). to be

recovered by the Secretary of Revenue in an action to be brought by

the Secretary of Revenue to collect such sum in the Superior Court of

Wake County agains t such admini strator or executor. ($500.00). This

penalty does not apply, however, if no tax is due on the estate under

this Article. The Secretary of Revenue, for good cause shown, may
remit all or any portion of the penalty imposed under the provisions of

this section. Every executor or administrator personal representative

may make a tentative settlement of the inheritance tax with the

Secretary of Revenue, based on the inventory supported by oath or

affirmation provided in this section. If any executor, administrator

»

collector, committee, tru stee or any personal representative or other

fiduciary within or without this State holding or having control of any

funds, property, trust or estate, the transfer of which becomes taxable

under the provisions of this Article, shall fail to file the statement

herein required, within the time s herein required, the Secretary of

Revenue is authorized and s hall be required to secure the information

herein required from the best sources available, and therefrom a s sess

the taxes levied hereunder, together with the penalties herein and

otherwise provided, fails to file the return required by this section

within the time required by this section, the Secretary of Revenue

shall obtain the required information from the best sources available

and, based on this information, shall assess the tax due and any

applicable penalties.

(b) Exception. ~ An inheritance tax return is not required to be

filed for an estate (i) whose that meets all of the following conditions:

(1) Its beneficiaries are all either Class A beneficiaries, as

described in G.S. l05-4(a), or the surviving spouse, and (ii)

whose spouse.

(2) Its gross value, including the value of transfers over which

the decedent retained an interest and the value of gifts made
within three years before the decedent's death, as provided

in G.S. 105-2(3), 105-2(a)(3), is less than the amount

specified in the following table: two hundred fifty thousand

dollars ($250,000).

Estates of Decedents Dying
On or After Gross Value of Estates

July 1, 1985 $100,000
Augu s t 1, 1985 —75.000
July 1, 1986 150,000

January 1, 1987 250.000 "
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Sec. 2. This act becomes effective for estates of decedents dying

on or after October 1, 1993.

In the General Assembly read three times and ratified this the

17th day of July, 1993.

S.B. 183 CHAPTER 372

AN ACT TO PROVIDE THAT A SALES TAX LICENSE IS VOID
IF THE RETAILER REPORTS NO SALES FOR EIGHTEEN
MONTHS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-164. 4(c) reads as rewritten:

"(c) Any person who engages in any business for which a privilege

tax is imposed by this Article shall apply for and obtain from the

Secretary upon payment of fifteen dollars ($15.00) a license to engage

in and conduct the business upon the condition that the person shall

pay the tax accruing to the State under this Article; the person shall

thereby be duly licensed and registered to engage in the business.

Except as hereinafter provided, a

A license issued under this subsection shall be a continuing license

until it becomes void or is revoked for failure to comply with the

provisions of this Article.—A Article. A license issued under this

section to a person, other than a person who makes only wholesale

sales or only exempt sales, becomes void if if, for a period of eighteen

months, the license holder ceases to be engaged in a business for

which—a

—

privilege—tax

—

\%—imposed—by—this

—

Article—aftd

—

remain s

continuously out of bu s iness for a period of five years.—The burden of

proving that a license i s still valid i s on the license holder, files no

return or files returns showing no sales.

A retailer who sells tangible personal property at a flea market shall

conspicuously display Jii* the retailer's sales tax license when making

sales at the flea market."

Sec. 2. This act becomes effective August 1 , 1993.

In the General Assembly read three times and ratified this the

17th day of July, 1993.

S.B. 475 CHAPTER 373

AN ACT TO MAKE IT A CRIME TO SELL HANDICAPPED
PARKING PLACARDS.

The General Assembly of North Carolina enacts:
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Section 1. G.S. 20-37.6 is amended by adding a new

subsection to read:
"
(c3) It shall be unlawful to sell a distinguishing license plate, a

removable windshield placard, or a temporary removable windshield

placard issued pursuant to this section. A violation of this subsection

shall be a misdemeanor and may be punished pursuant to G.S. 20-

176(c) and (cl).
"

Sec. 2. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

17th day of July, 1993.

S.B. 535 CHAPTER 374

AN ACT TO CLARIFY AND EXPAND REMEDIES FOR
RETURNED CHECKS AS RECOMMENDED BY THE
GENERAL STATUTES COMMISSION AND TO PROVIDE
THAT RESTITUTION FOR VIOLATIONS OF G.S. 14-107 MAY
INCLUDE SERVICE CHARGES AND PROCESSING FEES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 6-21. 3(a) reads as rewritten:

"(a) Notwithstanding any criminal sanctions that may apply, a

person, firm, or corporation who knowingly draws, makes, utters, or

issues and delivers to another any check or draft drawn on any bank

or depository that refuses to honor the same because the maker or

drawer does not have sufficient funds on deposit in or credit with the

bank or depository with which to pay the check or draft upon

presentation, and who fails to pay the same amount amount, any

service charges imposed on the payee by a bank or depository for

processing the dishonored check, and any processing fees imposed by

the payee pursuant to G.S. 25-3-512 in cash to the payee within 30

days following written demand therefor, shall be liable to the payee (i)

for the amount owing on the check check, the service charges, and

processing fees and, in addition, and (ii) for additional damages of -the

lesser of five hundred dollars ($500.00) or three times the amount

owing on the check, not to exceed five hundred dollars ($500.00) -but

in no case or to be less than one hundred dollars ($100.00) in

addition to the amount owing on the check. ($100.00). In an action

under this section the court or jury may, however, waive all or part of

the treble additional damages upon a finding that the defendant's

failure to satisfy the dishonored check or draft was due to economic

hardship.

The written demand shall: (i) describe the check or draft and the

circumstances of its dishonor, (ii) contain a demand for payment and a
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notice of intent to file suit for treble the amount owing on the check,

the service charges, and processing fees, and additional damages up to

five hundred dollars ($500.00) under this section if payment is not

received within 30 days, and (iii) be mailed by certified mail to the

defendant at his last known address."

Sec. 2. G.S. 14-107 reads as rewritten:

"§ 14-107. Worthless checks. It shall be unlawful for any person,

firm or corporation, to draw, make, utter or issue and deliver to

another, any check or draft on any bank or depository, for the

payment of money or its equivalent, knowing at the time of the

making, drawing, uttering, issuing and delivering such check or draft

as aforesaid, that the maker or drawer thereof has not sufficient funds

on deposit in or credit with such bank or depository with which to pay

the same upon presentation.

It shall be unlawful for any person, firm or corporation to solicit or

to aid and abet any other person, firm or corporation to draw, make,

utter or issue and deliver to any person, firm or corporation, any

check or draft on any bank or depository for the payment of money or

its equivalent, being informed, knowing or having reasonable grounds

for believing at the time of the soliciting or the aiding and abetting that

the maker or the drawer of the check or draft has not sufficient funds

on deposit in, or credit with, such bank or depository with which to

pay the same upon presentation.

The word 'credit' as used herein shall be construed to mean an

arrangement or understanding with the bank or depository for the

payment of any such check or draft.

A violation of this section shall be a Class J felony if the amount of

the check or draft is more than two thousand dollars ($2,000). If the

amount of the check or draft is two thousand dollars ($2,000) or less,

a violation of this section shall be a misdemeanor punishable as

follows:

(1) If the amount of the check or draft is not over one hundred

dollars ($100.00), the punishment shall be by a fine not to

exceed fifty dollars ($50.00) or imprisonment for not more

than 30 days. Provided, however, if such person has been

convicted three times of violating G.S. 14-107. he shall on

the fourth and all subsequent convictions (i) be punished in

the discretion of the district or superior court as for a

general misdemeanor and (ii) be ordered, as a condition of

probation, to refrain from maintaining a checking account or

making or uttering a check for three years.

(2) If the amount of the check or draft is over one hundred

dollars ($100.00), the punishment shall be by a fine not to

exceed two hundred fifty dollars ($250.00) or imprisonment
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for not more than six montlis, or botii. Provided, however,
if such person has been convicted three times of violating

G.S. 14-107, he shall on the fourth and all subsequent
convictions (i) be punished in the discretion of the district or
superior court as for a general misdemeanor and (ii) be
ordered, as a condition of probation, to refrain from
maintaining a checking account or making or uttering a
check for three years.

(3) If the check or draft is drawn upon a nonexistent account,
the punishment shall be by a fine not to exceed one
thousand dollars ($1,000) or imprisonment for not more
than two years, or both.

(4) If the check or draft is drawn upon an account that has been
closed by the drawer prior to time the check is drawn, the

punishment shall be a fine not to exceed four hundred
dollars ($400.00) or imprisonment for not more than five

months or both.

In deciding to impose any sentence other than an active prison
sentence, the sentencing judge shall consider and may require, in

accordance with the provisions of G.S. 15A-1343. restitution to the
victim for (i) the amount of the check or 4i:^ draft, (ii) any service
charges imposed on the payee by a bank or depository for processing
the dishonored check, and (iii) any processing fees imposed by the
payee pursuant to G.S. 25-3-512, and each prosecuting witness
(whether or not under subpoena) shall be entitled to a witness fee as

provided by G.S. 7A-314 which shall be taxed as part of the cost and
assessed to the defendant."

Sec. 3. G.S. 7A-180 reads as rewritten:

"§ 7A-180. Functions of clerk of superior court in district court
matters.

The clerk of superior court:

(1) Has and exercises all of the judicial powers and duties in

respect of actions and proceedings pending from time to time
in the district court of his county which are now or hereafter
conferred or imposed upon him by law in respect of actions

and proceedings pending in the superior court of his county;
(2) Performs all of the clerical, administrative and fiscal

functions required in the operation of the district court of his

county in the same manner as he is required to perform
such functions in the operation of the superior court of his

county;

(3) Maintains, under the supervision of the Administrative
Office of the Courts, an office of uniform consolidated
records of all judicial proceedings in the superior court
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division and the district court division of the General Court

of Justice in his county. Those records shall Include civil

actions, special proceedings, estates, criminal actions,

juvenile actions, minutes of the court and all other records

required by law to be maintained. The form and procedure

for filing, docketing, indexing, and recording shall be as

prescribed by the Administrative Officer of the Courts

notwithstanding any contrary statutory provision as to the

title and form of the record or as a method of indexing;

(4) Has the power to accept written appearances, waivers of trial

or hearing and pleas of guilty or admissions of responsibility

for the types of offenses specified in G.S. 7A-273(2) in

accordance with the schedules of offenses promulgated by

the Conference of Chief District Judges pursuant to G.S.

7A-148, and in such cases, to enter judgment and collect the

fine or penalty and costs;

(5) Has the power to issue warrants of arrest valid throughout

the State, and search warrants valid throughout the county of

the issuing clerk;

(6) Has the power to conduct an initial appearance in

accordance with Chapter 15A, Article 24. Initial

Appearance, and to fix conditions of release in accordance

with Chapter 15A, Article 26, Bail;

(7) Continues to exercise all powers, duties and authority

theretofore vested in or imposed upon clerks of superior

court by general law, with the exception of jurisdiction in

juvenile matters; and

(8) Has the power to accept written appearances, waivers of trial

and pleas of guilty to violations of G.S. 14-107 when

restitution restitution, including service charges and

processing fees allowed under G.S. 14-107, is made, the

amount of the check is two thousand dollars ($2,000) or

less, and the warrant does not charge a fourth or subsequent

violation of this statute, and, in such cases, to enter such

judgments as the chief district judge shall direct and,

forward the amounts collected as restitution to the

appropriate prosecuting witnesses and to collect the costs."

Sec. 4. G.S. 7A-273 reads as rewritten:

" § 7A-273. Powers of magistrates in infractions or criminal actions.

In criminal actions or infractions, any magistrate has power:

(1) In misdemeanor or infraction cases, other than the types of

offenses specified in subdivision (2) of this section, in which

the maximum punishment which can be adjudged cannot

exceed imprisonment for 30 days, or a fine of fifty dollars
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($50.00) or a penalty of not more than fifty dollars

($50.00), exclusive of costs, to accept guilty pleas or

admissions of responsibility and enter judgment:

(2) In misdemeanor or infraction cases involving alcohol

offenses under Chapter 18B of the General Statutes, traffic

offenses, hunting, fishing. State park and recreation area

rule offenses under Chapter 113 of the General Statutes,

boating offenses under Chapter 75A of the General Statutes,

and littering offenses under G.S. 14-399(c). to accept

written appearances, waivers of trial or hearing and pleas of

guilty or admissions of responsibility, in accordance with the

schedule of offenses and fines or penalties promulgated by

the Conference of Chief District Judges pursuant to G.S.

7A-148, and in such cases, to enter judgment and collect the

fines or penalties and costs;

(3) To issue arrest warrants valid throughout the State;

(4) To issue search warrants valid throughout the county;

(5) To grant bail before trial for any noncapital offense;

(6) Notwithstanding the provisions of subdivision (1) of this

section, to hear and enter judgment as the chief district

judge shall direct in all worthless check cases brought under

G.S. 14-107, when the amount of the check is two thousand

dollars ($2,000) or less. Provided, however, that under this

section magistrates may not impose a prison sentence longer

than 30 days;

(7) To conduct an initial appearance as provided in G.S. 15A-

511; and

(8) To accept written appearances, waivers of trial and pleas of

guilty in violations of G.S. 14-107 when the amount of the

check is two thousand dollars ($2,000) or less, restitution

restitution, including service charges and processing fees

allowed by G.S. 14-107, is made, and the warrant does not

charge a fourth or subsequent violation of this statute, and in

these cases to enter judgments as the chief district judge

directs."

Sec. 5. This act becomes effective December 1. 1993, and

applies to checks written on or after that date.

In the General Assembly read three times and ratified this the

nthday of July, 1993.

S.B. 631 CHAPTER 375

AN ACT TO AMEND THE NORTH CAROLINA PRACTICING
PSYCHOLOGIST LICENSING ACT.
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The General Assembly of North Carolina enacts:

Section 1. Article 18A of Chapter 90 of the General Statutes

reads as rewritten:

"ARTICLE 18A.

"Psychology Practice Act.

" § 90-270.1. Title; purpose .

(a) This Article shall be known and may be cited as the Tracticing

Psychologist Licensing Psychology Practice Act.'

(b) The practice of psychology in North Carolina is hereby

declared to affect the public health, safety, and welfare, and to be

subject to regulation to protect the public from the practice of

psychology by unqualified persons and from unprofessional conduct by

persons licensed to practice psychology.

"1^90-270.2. Definitioiis.
"
(a) "Accredited education institution" mean s a college or universit)^

chartered by the State and accredited by the appropriate regional

association of college s and secondary schools.

(b) "Board" mean s the North Carolina State Board of Examiners of

Practicing Psychologists.

(c) "Licen sed practicing psychologist" means an individual to whom
a licen se has been issued pursuant to the provisions o1 this Article,

and whose licen se is in force and not suspended or revoked.

(d) "Practice of psychology" within the meaning of this Article is

defined as rendering, or offering to render, professional psychological

service s to individuals, s ingly or in groups, whether in the general

public or in organization s ,
—either public or private

>

—for a fee,

monetary or otherwi se .

(e) "Profess ional psychological services" means the application of

psychological

—

principles—awd

—

procedures—fo4:—the

—

purposes—of

understanding, predicting, or influencing the behavior of individuals

in order to as si s t in their attainment of maximum personal growth;

optimal work, family, school and interpersonal relationships; and

healthy—personal—adjustment.—Xlie

—

application—of

—

psychological

principles and procedures includes some of all or [some or all of] the

following, but i s not restricted to:—interviewing, counseling, and

psychotherapy; administering and interpreting instruments for the

assessment and evaluation of mental abilities, aptitudes, interests,

attitudes,

—

personality'—characteristics,—emotions,—and

—

motivation;

diagnosis,

—

prevention,—aod

—

amelioration—of adjustment—problems;

hypnosis;—the

—

re solution—of

—

interpersonal—and

—

social—conflict;

educational and vocational counseling; personnel selection; and the

evaluation and planning for effective work and learning situations .

Teaching, writing, the giving of public speeches or lectures, and

research concerned with psychological principles, or the application of
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psychological principles, are not included in professional psychological
services within the meaning of thi s Article.

(f) "Psychological associate" is an individual, licensed within the

meaning of this Article, who offers to render, or renders professional

psychological services such as—interviewing or administering and
interpreting—tests—of

—

mental—abilities,—interests,—aptitudes,

—

¥m4
personalit}f—characteri stics—fot—such

—

purposes—as—psychological
evaluation, or for educational, vocational or personnel selection,

guidance or placement. The psychological associate does not engage in

overall personality^ appraisal or classification, personality/ counseling or
personalit)^ readjustment techniques except under qualified supervision
in accordance with the duly adopted rules and regulations of the
Board .

(g) "Psychotherapy" within the meaning of this Article means the

use of learning or other psychological behavioral modification methods
in a professional relationship to assi s t a person or persons to modify
feelings, attitudes, and behavior which are intellectually, socially, or
emotionally maladjustive or ineffectual.

The following definitions apply in this Article:

(1) Board. -- The North Carolina Psychology Board-
ed) Examination. -- Any and all examinations that are adopted

by the Board and administered to applicants and licensees,

including, but not limited to, the national examination,
Board-developed examinations, and other examinations
that assess the competency and ethics of psychologists and
applicants.

(3) Jurisdiction. -- Any governmental authority, including,

but not limited to, a state, a territory, a commonwealth, a

district of the United States, and a country or a local

governmental authority thereof, that licenses. certifiesT^-

registers psychologists.

(4) Health services. -- Those activities of the practice of
psychology that include the delivery of preventive,
assessment, or therapeutic intervention services directly to

individuals whose growth, adjustment, or functioning is

actually impaired or may be at substantial risk of
impairment.

(5) Institution of higher education. -- A university, a college,

a professional school, or another institution of higher
learning that:

a. In the United States, is regionally accredited by bodies
approved by the Council on Postsecondary
Accreditation.
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b^ In Canada, holds a membership in the Association of

Universities and Colleges of Canada.

c. In another country, is accredited by the comparable
official organization having this authority.

(6) Licensed psychologist. — An individual to whom a license

has been issued pursuant to the provisions of this Article,

whose license is in force and not suspended or revoked,

and whose license permits him or her to engage in the

practice of psychology as defined in this Article.

(7) Licensed psychological associate. -- An individual to

whom a license has been issued pursuant to the provisions

of this Article, whose license is in force and not

suspended or revoked, and whose license permits him or

her to engage in the practice of psychology as defined in

this Article.

(8) Practice of psychology. — The observation, description,

evaluation, interpretation, or modification of human
behavior by the application of psychological principles,

methods, and procedures for the purpose of preventing or

eliminating symptomatic, maladaptive, or undesired

behavior or of enhancing interpersonal relationships, work
and life adjustment, personal effectiveness, behavioral

health, or mental health. The practice of psychology

includes, but is not limited to: psychological testing and

the evaluation or assessment of personal characteristics

such as intelligence, personality, abilities, interests,

aptitudes, and neuropsychological functioning: counseling,

psychoanalysis, psychotherapy, hypnosis, biofeedback, and
behavior analysis and therapy; diagnosis and treatment of

mental and emotional disorder or disability, alcoholism

and substance abuse, disorders of habit or conduct, as

well as of the psychological aspects of physical illness,

accident, injury, or disability; and psychoeducational

evaluation, therapy, remediation, and consultation.

Psychological services may be rendered to individuals,

families, groups, and the public. The practice of

psychology shall be construed within the meaning of this

definition without regard to whether payment is received

for services rendered.

(9) Psychologist. — A person represents himself or herself to

be a psychologist if that person uses any title or

description of services incorporating the words
'psychology', 'psychological', 'psychologic', or

'psychologist', states that he or she possesses expert
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qualification in any area of psychology, or provides or
offers to provide services defined as the practice of
psychology in this Article. All persons licensed under
this Article may present themselves as psychologists, as
may those persons who are exempt by G.S. 90-270.4 and
those who are qualified applicants under G.S. 90-270.5.

" § 90-270.3. Practice of medicine and optometry not permitted.
Nothing in this Article shall be construed as permitting licensed

practicing psychologists or licensed psychological associates to engage
in any manner in all or any of the parts of the practice of medicine or
optometry licensed under Articles 1 and 6 of Chapter 90 of the
General Statutes, including, among others, the diagnosis and
correction of visual and muscular anomalies of the human eyes and
visual apparatus, eye exercises, orthoptics, vision training, visual
training and developmental vision. A licensed practicing psychologist
or licensed psychological associate shall assist his or her client or
patient in obtaining professional help for all aspects of -his the clienPs
or patient's problems that fall outside the boundaries of \m the
psychologist's own competence, including provision for the diagnosis
and treatment of relevant medical or optometric problems.
" § 90-270.4. Exemptions to this Article.

(a) Nothing in this Article shall be construed ag limiting the
activities , services, a nd we r>f nffiri-al tifif^ ^n thf pnrt of nny percon in
the regular employ of t fpHpml munuj nr muni^ipnl gcernm e nt, or
other political suhdi>^igir>n r>r qgpnry thpr^r^f^ p,- ^f xht State
Department of Public Tnftnirtinn nr nf n H..iy y^^^ ,-^r|ited or chartered
educational institution, insofnr -at gimh nntivifipc ^,^^ cp,-„j^^r ^^e a pnrt
of the duties and responsibilities of his position. Such duties and
responsibilities mav inrhide hnt -^re nr.t r^^tri^te ri to. teaching,
writing, conducting research, the giving of public speeches or
lectures, the giving of legal tectimony, consulting with publishers,
serving on board s , commifflnns -anH re^,\f^^^^ ^omminpf s of public and
nonprofit private apen ri et- urith r>r M^ithnnt r^m..n^r-^tion zo long a c

such activities do not wvolvp the pnrHrP nf pcy^h r^| r^gy 3s defined in
this Article, to prevent the teaching of psychology, the conduct of
psychological research, or the provision of psychological services or
consultation to organizations or institutions, provided that such
teaching, research, service, or consultation does not involve the
delivery or supervision of direct psychological services to individuals
or groups of individuals who are themselves, rather than a third party,
the intended beneficiaries of such services, without regard to the
source or extent of payment for services rendered. Nothing in this
Article shall prevent the provision of expert testimony by psychologists
who are otherwise exempted by this act. Persons holding an earned
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master's, specialist, or doctoral degree in psychology from an

institution of higher education may use the title 'psychologist' in

activities permitted by this subsection.

(b) Nothing in this Article shall be construed as limiting the

activities, services, and use of official titles on the part of any person

in the regular employ of the State of North Carolina or whose

employment is included under the State Personnel Act who has served

in a position of employment involving the practice of psychology as

defined in this Article, provided that the person was serving in this

capacity on December 31, 1979. In addition to the requirements for

licen sing contained in Article 18A» an employee of a State agency or

department or an employee whose employment is included under the

State Personnel Act who has served in a position involving the practice

of psychology for five consecutive years by December 31. 1984 . and

who has graduate training in psychology and experience as the Board

find s to be the equivalent of a master's degree in psychology^ shal l be

permitted to take the examination for licensing as a psychological

associate. Provided, however, that any agency or department of the

State of North Carolina which employs psychologists may petition the

State Personnel Commi ssion for exemption from the requirements of

this act, which exemption shall be granted upon a showing that there

i s an insufficient number of licensed psychologists available to fill al l

authorized psychologists' positions in such agency or department.

(al) Nothing in thi s Article shall be construed as limiting State or

local—governmental—program s

—

from—hiring—nonlicensed—applicants

qualified for psychology pos ition s ,
providing that the person hired has

not previou s ly been denied licen sure on grounds appl icable at the time

of hi s employment by the governmental program and providing that

the per son hired makes application for a licen se in North Carolina

within six months of being employed by the governmental program .

After making application for a license, employees hired under thi s

provision must take the firs t examination for a license to which they

are admitted by the Board, and if the employee fails the examination,

the

—

employee must pas s the examination the next time it is given to

remain employed in a psychology position. An -employee h i red under

thi s provi sion who fail s the examination or leaves the governmenta l

program after s ix month s without making application for a license may
not subsequently be hired by another governmental program without

first becoming licensed.

-(a2) (c) Persons certified by the State Board of Education as school

psychologists and employed by serving as regular salaried employees

of the Department of Public Instruction or local boards of education

are not required to be licensed under this Article in order to perform

the duties for which they are employed by serve the Department of
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Public Instruction or local boards of education, and nothing in this
Article shall be construed as limiting their activities, services services,
or titles while performing those duties for which they ai'- employed by
serve the Department of Public Instruction or local boards of
education. If a person certified by the State Board of Education as a
school psychologist and employed by serving as a regular salaried
employee of the Department of Public Instruction or a local board of
education is or becomes a licensed as a practicing psychologist under
this Article, he or she shall be required to comply with all conditions,
requirements requirements, and obligations imposed by statute or by
Board rules and regulations upon all other practicing licensed
psychologists licensed under this Article as a condition to retaining
that license. Other provisions of this Article notwithstanding, if a
person certified by the State Board of Education as a school
psychologist and employed by serving as a regular salaried employee
of the Department of Public Instruction or a local board of education
is or becomes licensed as a licensed psychological associate under this
Article, he or she shall not be required to comply with the supervision
requirements otherwise applicable to licensed psychological associates
by Board rules and regulations or by this Article in the course of his
O'" her regular salaried employment with the Department of Public
Instruction or a local board of education, but he or she shall be
required to comply with all other conditions, requirements
requirements, and obligations imposed by statute or a local board of
education or by Board rules and regulations upon all other licensed
psychological associates l icensed under this x^rticlc as a condition to
retaining that license.

^ (^ Nothing in this Article shall be construed as limiting the
activities, services services, and use of title designating training status
of a student, intern, or fellow fellow, or other trainee preparing for
the practice of psychology under qualified _the supervision and
responsibility of a qualified psychologist in an accredited educational
institution of higher education or service facility, provided that such
activities and services constitute a part of his or her course of study.
study as a matriculated graduate student in psychology. For
individuals pursuing postdoctoral training or experience in psychology
nothing shal l limit the use of a title designating training status, hmlb j
Board may develop rules defining qualified supervision. disclosuTTof
supervisory relationships, frequency of supervision, settings to which
trainees may be assigned, activities in which trainees may engage
qualification s tor trainee status, nature of responsibility assumed by
the supervisor, and the structure, content, and organization of
postdoctoral experience.

'
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(c) Nothing in this Article shall—be construed as—limiting the

activities and services of any persons who are salaried employees of

federal, State, counter, municipal or other political subdivision s , or

any agencies thereof, or a duly chartered or accredited educational

institution,—©f

—

private—bu siness ,
—provided—&u€h

—

employees

—

»fe

performing—those—duties

—

for which—they—ate

—

employed—by—s««h

organizations , and within the confines of such organization, and

provided that they or their organization are not engaged in the practice

of psychology as defined in this Article . In case the organization is a

private bu s iness engaged in the practice of psychology as defined in

this Article, such salaried employees shall be supervised by a licensed

psychologi s t or a psychological associate.

(d) Nothing in this Article shall be construed as restricting the use

of the term—"
social psychologi st"—by any person—who—b«s—been

graduated with a doctoral degree in sociology or social psychology

from an institution whose credits in sociology or social psychology are

acceptable by an accredited educational in stitution, and who has pa ssed

comprehensive examinations in the field of social psychology as part of

4be

—

requirement—fof—the

—

doctoral—degree—o*—b*s—b*d

—

equivalent

specialized training in social psychology, and who has filed with the

Board a statement of the facts demonstrating his compliance with the

aforesaid condition s of this subsection.

(e) Nothing in this Article shall be construed to limit or restrict

physician s and surgeon s or optometrists authorized to practice under

the laws of North Carolina or to restrict prevent qualified members of

other professional groups who render counseling and other helping

services including counselors , clergymen, social workers, and other

similar profession s , or to restrict qualified members of any other

professional groups in the practice of their respective professions,

from rendering services consistent with their professional training and

code of ethics, provided they do not hold themselves out to the public

by any title or description stating or implying that they are practicing

psychologists or psychological associates, or are licensed licensed,

certified, or registered to practice psychology.

(f) Nothing in this Article is to be construed as prohibiting a

psychologist who is not a resident of North Carolina who holds an

earned doctoral, master's, or specialist degree in psychology from an

institution of higher education, and who is licensed or certified only in

another jurisdiction, from rendering—professional—psychological

services engaging in the practice of psychology, including the

provision of health services, in this State for not more than up to five

days in any calendar year. All such psychologists shall comply with

supervision requirements established by the Board, and shall notily the

Board in writing of their intent to practice in North Carolina, prior to
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the provision of any services in this State. The Board shall adopt
rules implementing and defining this provision.

(g) Except as otherwise provided in this Article, if a person exempt
from the provisions of this Article and not required to be licensed
under this Article is or becomes licensed under this Article, he or she
shall be required to comply with all conditions, requirements
requirements, and obligations imposed by Board rules and regulations
or by statute upon all other psychologists licensed under this Article.

(h) A licensee whose license is suspended or revoked pursuant to

the provisions of G.S. 90-270.15, or an applicant who is notified that
he or she has failed an examination for the second time, as specified
in G.S. 90-270. 5(b), or an applicant who is notified that licensure is

denied pursuant to G.S. 90-270.11 or G.S. 90-270.15, or an
applicant who discontinues the application process at any point must
terminate the practice of psychology, in accordance with the duly
adopted rules of the Board.
"§ 90-270.5. Application; examination; supervision; provisional and
Temporary temporary licenses.

(a) Except as otherwise exempted by G.S. 90-270.4. persons who
are qualified by education to practice psychology in this State must
make application for licensure to the Board within 30 days of offering
to practice or undertaking the practice of psychology in North
Carolina. Applications must then be completed for review by the
Board within the time period stipulated in the duly adopted rules of the
Board. Persons who practice or offer to practice psychology for more
than 30 days without making application for licensure, who fail to
complete the application process within the time period specified by
the Board, or who are denied licensure pursuant to G.S. 90-270. 1 1 or
G.S. 90-270.15, may not subsequently practice or offer to practice
psychology without first becoming licensed.

(b) After making application for licensure, applicants must take the
first examination to which they are admitted by the Board. If
applicants fail the examination, they may continue to practice
psychology until they take the next examination to which they are
admitted by the Board. If applicants fail the second examination, they
shall cease the practice of psychology per G.S. 90-270.4(h), and may
not subsequently practice or offer to practice psychology without first

reapplying for and receiving a license from the Board. An applicant
who does not take an examination on the date prescribed by the Board
shall be deemed to have failed that examination.

(c) All individuals who have yet to apply and who are practicing or
offering to practice psychology in North Carolina, and all applicants
who are practicing or offering to practice psychology in North
Carolina, shall at all times comply with supervision requirements
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established by the Board. The Board shall specify in its rules the

format, setting, content, time frame, amounts of supervision,

qualifications of supervisors, disclosure of supervisory relationships,

the organization of the supervised experience, and the nature of the

responsibility assumed by the supervisor. Individuals shall be

supervised for all activities comprising the practice of psychology until

they have met the following conditions:

(1) For licensed psychologist applicants, until they have

passed the examination to which they have been admitted

by the Board, have been notified of the results, have

completed supervision requirements specified in

subsection (d) of this section, and have been informed by

the Board of permanent licensure as a licensed

psychologist; or

(2) For licensed psychological associate applicants, until they

have passed the examination to which they have been

admitted by the Board, have been notified of the results,

and have been informed by the Board of permanent

licensure as a licensed psychological associate, after which

time supervision is required only for those activities

specified in subsection (e) of this section-

ed) For permanent licensure as a licensed psychologist, an

otherwise qualified psychologist must secure two years of acceptable

and appropriate supervised experience germane to his or her training

and intended area of practice as a psychologist. The Board shall

permit such supervised experience to be acquired on a less than full-

time basis, and shall additionally specify in its rules the format,

setting, content, time frame, amounts of supervision, qualifications of

supervisors, disclosure of supervisory relationships, the organization

of the supervised experience, and the nature of the responsibility

assumed by the supervisor. Supervision of health services must be

received from qualified licensed psychologists holding health services

provider certificates, or from other psychologists recognized by the

Board in accordance with Board rules.

(1) One of these years of experience shall be postdoctoral,

and for this year, the Board may require, as specified in

its rules, that the supervised experience be comparable to

the knowledge and skills acquired during formal doctoral

or postdoctoral education, in accordance with established

professional standards.

(2) One of these years may be predoctoral and the Board shall

establish rules governing appropriate supervised

predoctoral experience.
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44)0} A psychologist who meets all other requirements of G.S.
90-270. 11 (a) for licensing as a licensed psychologist ,

except the two years of acceptable and—appropriate
supervised experience, may be issued a temporary
provisional license by the Board for the practice of
ps^'chology for a period not exceeding nvo years, pro'/ided

he practices under the supervision of a licensed practicing

psychologist or a psychologist acceptable to the Board as

an eligible supervisor , psychology. If the psychologist
ceases to practice at any time before completion of the two
years of acceptable and appropriate supervised experience,
terminates the supervised experience before the completion
of two years, the Board may place the psychologist on
inactive status, during which time supervision will not be
required, required, and the practice of psychology or the
offer to practice psychology is prohibited. In the event a
practicing licensed psychologist issued a temporary
provisional license under this subsection is placed on
inactive status or practices is completing the supervised
experience on a part-time basis, the Board may renew the
temporary provisional license as necessary until such time
as the psychologist has completed the equivalent of two
years' full -time practice under acceptable and appropriate
supervision—as

—

defined—by

—

the—Board, supervised
experience,

(e) A licensed psychological associate shall be supervised by a
qualified licensed psychologist, or other qualified professionals, in

accordance with Board rules specifying the format, setting, content,
time frame, amounts of supervision, qualifications of supervisors,
disclosure of supervisory relationships, the organization of the
supervised experience, and the nature of the responsibility assumed by
the supervisor. A licensed psychological associate who provides health
services shall be supervised, for those activities requiring supervision,
by a qualified licensed psychologist holding health services provider
certification or by other qualified professionals under the overall
direction of a qualified licensed psychologist holding health services
provider certification, in accordance with Board rules. Except as
provided below, supervision, including the supervision of health
services, is required only when a licensed psychological associate
engages in: assessment of personality functioning: neuropsychological
evaluation; psychotherapy, counseling, and other interventions with
clinical populations for the purpose of preventing or eliminating
symptomatic, maladaptive, or undesired behavior: and, the use of
intrusive, punitive, or experimental procedures, techniques, or
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measures. The Board shall adopt rules implementing and defining

this provision, and as the practice of psychology evolves, may identify

additional activities requiring supervision in order to maintain

acceptable standards of practice.

4a) (f) A nonresident psychologist who is either licensed or

certified by a similar Board of another state, or territory of the United

States , or of a foreign country or province in another jurisdiction

whose standards, in the opinion of the Board, are. at the date of his or

her certification or licensure, substantially equivalent to or higher than

the requirement requirements of this Article, may be issued a

temporary license by the Board for the practice of psychology in this

State for a period not to exceed 30 consecutive business days, or 45
bu siness days in any 9Q-day period; provided that such a psychologi s t

submits to the Board on a minimum of 10 days'—written notice

evidence of certification or licen sing, along with a report of the nature

of his intended practice, the aggregate of 30 days in any calendar

year. The Board may issue temporary health services provider

certification simultaneously if the nonresident psychologist can

demonstrate two years of acceptable supervised health services

experience. All temporarily licensed psychologists shall comply with

supervision requirements established by the Board.

(b) A nonresident psychologist who meets all other requirements of

G . S. 90-270 . 11(a) or 90-270.1 1(b) for licensing, and is not licensed

or certified in his place of residence, may be issued a temporary

licen se by the Board for the practice of psychology in this State for

the same period and under the same conditions as in G.S. 90-270 . 5(a)

above, except that summary of his qualifications in lieu of evidence of

certification or licensing must be submitted to the Board for its

appraisal .

(c) A psychologi st who comes to res ide in North Carolina, and who
is otherwi se qualified for licen sing may be issued a temporary license

by the Board at the appropriate level for the practice of psychology

tttttiJ—&ueh—time—as—the

—

Board—conducts—its

—

regular—licen sing

examinations .

(e) Fees for temporary licenses shall be as prescribed by the Board.

(f) An applicant for licensure as a practicing psychologist or as a

psychological associate, who meets all requirements for licensure

except having passed the examination, may be issued a temporary

license after receiving the degree required by G.S. 90"270.ll until he

or she can take the next regularly scheduled examination and can be

notified of the res ults .

(g) An applicant for reinstatement of licensure, whose license was
suspended under G.S. 90-270. 15(f), may be issued a temporary
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license and temporary health services provider certification in

accordance with the duly adopted rules of the Board.
"§ 90-270.6. Board of Examiners in Psychology; Psychology Board;
appointment; term of office; composition.

For the purpose of carrying out the provisions of this Article, there

is created a North Carolina State Board of Examiners of Practicing

Psychologis ts , Psychology Board, which shall consist of seven
members appointed by the Governor. At all times three members
shall be licensed practicing psychologists, two members shall be
licensed psychological associates, and two members shall be members
of the public who are not licensed under this Article. Each member
of the Board must reside in a different congressional district at the
time of the appointment. In the event that the composition of the

Board on the effective date of this act does not conform to that

prescribed in the preceding sentence, s uch composition shall be
corrected thereafter by appropriate appointments as terms expire and
as vacancies occur on the Board , Due consideration shall also be
given to the adequate representation of the various fields and areas of
practice of psychology. Terms of office shall be three years. All

terms of service on the Board expire June 30 in appropriate years. As
the term of a psychologist member expires, or as a vacancy of a
psychologist member occurs for any other reason, the North Carolina
Psychological Association, or its successor, shall, Avkh having sought
the advice of the chairmen chairs of the graduate departments of
psychology in the State, for each vacancy, submit to the Governor a
list of the names of three eligible persons, and from persons. From
this list the Governor shall make the appointment for a full term, or
for the remainder of the unexpired term, if any. Each Board member
shall serve until his or her successor has been appointed. Xhe
Governor shall appoint the t^vo public members on July 1. 1983. One
member shall serve an initial term of t\vo years and one member shall

serve an initial term of three years . Thereafter all terms sha l l be for
three years. As the term of a public member expires, or if one should
become vacant for any reason, the Governor shall appoint a new
public member within 60 days of the vacancy's occurring. No
member, either public or licensed under this Article, shall serve more
than 4wo three complete consecutive terms.
"§ 90-270.7. Qualifications of Board members , members; removal of
Board members.

(a) Each licensed psychologist and licensed psychological associate
member of the Board shall have the following qualifications:

(1) Be Shall be a resident of this State and a citizen of the
United States;

1227



CHAPTER 375 Session Laws - 1993

(2) Except for public members, hold either a license as a

practicing psychologi s t or a license as a psychological

associate i ss ued under this Article;

43^(2) Except for public members, Shall be at the time of -hi*

appointment, appointment and shall have been for at least

five years prior thereto, actively engaged as a psychologist

in one or more branches of psychology or in the

education and training of master's, specialist, doctoral

doctoral

,

or postdoctoral students of psychology or in

psychological research, and such activity during the two

years preceding appointment shall have occurred primarily

in this State.

(3) Shall be free of conflict of interest in performing the

duties of the Board.

(b) Each public member of the Board shall have the following

qualifications:

(1) Shall be a resident of this State and a citizen of the United

States;

(2) Shall be free of conflict of interest or the appearance of

such conflict in performing the duties of the Board;

(3) Shall not be a psychologist, an applicant or former

applicant for licensure as a psychologist, or a member of

a household that includes a psychologist.

(c) A Board member shall be automatically removed from the

Board if he or she:

(1) Ceases to meet the qualifications specified in this

subsection;

(2) Fails to attend three successive Board meetings without

just cause as determined by the remainder of the Board;

(3) Is found by the remainder of the Board to be in violation

of the provisions of this Article or to have engaged in

immoral, dishonorable, unprofessional, or unethical

conduct, and such conduct is deemed to compromise the

integrity of the Board;

(4) Is found to be guilty of a felony or an unlawful act

involving moral turpitude by a court of competent

jurisdiction or is found to have entered a plea of noio

contendere to a felony or an unlawful act involving moral

turpitude;

(5) Is found guilty of malfeasance, misfeasance, or

nonfeasance in relation to his or her Board duties by a

court of competent jurisdiction; or

(6) Is incapacitated and without reasonable likelihood of

resuming Board duties, as determined by the Board.
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"§ 90-270.8. Compensation of members; expenses; employees.

Members of the Board shall receive no compensation for their

services, but shall receive their necessary expenses incurred in the

performance of duties required by this Article, as prescribed for State

boards generally. The Board may employ necessary personnel for the

performance of its functions, and fix the compensation therefor, within

the limits of funds available to the Board; however, the Board shall

not employ any of its own members to perform inspectional or similar

ministerial tasks for the Board. In no event shall the State of North
Carolina be liable for expenses incurred by the Board in excess of the

income derived from this Article.

"§ 90-270.9. Election of officers; meetings; adoption of seal and
appropriate rules; powers of the Board.

The Board shall annually elect the chairman chair and

vice-chairman vice-chair from among its membership. The Board
shall meet annually, at a time set by the Board, in the City of Raleigh,

and it may hold additional meetings and conduct business at any place

in the State. Four members of the Board shall constitute a quorum.
The Board may empower any member to conduct any proceeding or

investigation necessary to its purposes and may empower its agent or

counsel to conduct any investigation necessary to its purposes, but any
final action requires a quorum of the Board. The Board may order

that any records concerning the provi s ion of psychological services

practice of psychology relevant to a complaint received by the Board
or an inquiry or investigation conducted by or on behalf of the Board
be produced before the Board or for inspection and copying by
representatives of or counsel to the Board by the custodian of such
records. The Board shall adopt an official seal, which shall be affixed

to all licenses issued by it. The Board shall make such rules and
regulations not inconsistent with law, as may be necessary to regulate

its proceedings and otherwise to implement the provisions of this

Article.

" § 90-270. 10. Annual report.

On June 30 of each year, beginning with the year 1968. the Board
shall submit a report to the Governor of the Board s activities since

the preceding July 1, including the names of all practicing licensed

psychologists and licensed psychological associates to whom licenses

have been granted under this Article, any cases heard and decisions

rendered in matters before the Board, the recommendations of the

Board as to future actions and policies, and a financial report. Each
member of the Board shall review and sign the report before its

submission to the Governor. Any Board member shall have the right

to record a dissenting view.
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"§ 90-270.11. Licensing and examination , Licensure: examination;

foreign graduates.

(a) Practicing Licensed Psychologist. —
4i^ The Board shall issue a permanent license to practice

psychology to any applicant who pays an application fee -of

fifty dollars ($50 . 00) and -an additional any applicable

examination fee of not more than two hundred dollars

($200.00) as specified in G.S. 90-270. 18(b), who passes

a satisfactory an examination in psychology as prescribed

by the Board , and who submits evidence verified by oath

and satisfactory to the Board that he or she :

ftr (1) Is at least 18 years of age;

•br (2) Is of good moral character;

^ (3) Has received a doctoral degree based on a

planned and directed program of studies in

psychology from an accredited—educational

institution; institution of higher education. The
degree program, wherever administratively

housed, must be publicly identified and clearly

labeled as a psychology program. The Board

shall adopt rules implementing and defining these

provisions, including, but not limited to, such

factors as residence in the educational program,

internship and related field experiences, number
of course credits, course content, numbers and

qualifications of faculty, and program

identification and identity, ^nd

—

subsequent—to

receiving a doctoral degree
' (4) -has Has had at least two years of acceptable and

appropriate supervised experience germane to iu&^ ]iis

or her training and intended area of practice as a

psychologi s t, psychologist as specified in G.S. 90-

270.5(d). The Board s hall adopt rules and regulation s

implementing and defining these provisions , including

but not limited to such factors as residence in the

program

,

—internship—and

—

related—field

—

experiences,

numbers of course credits t course content, numbers
attd qualifications of faculty, awd program
identification and identity .

4t Has not within the preceding six month s failed an

examination given by the Board.

-(2) In order for a psychological associate to be upgraded to a

practicing psychologist, the applicant must comply with

the requirements set forth in subdivision (1) hereof and
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shall p^v nn PYimin-itinn f^^ ^f not more than two
hundred dollars ($200.00).

(b) Licensed Psychological Associate. --

(1) The Board shall issue a permanent license to practice
psychology to any applicant who pays an application fee ^
fi% dollars ($50.00) and aa additional any applicable
examination fee of not morp thnn uvn h..n >jred dollars
($200 . 00), as specified in G.S. 90-270. 18(b), who passes
a satisfactory examination in psychology, an examination
in psychology as prescribed by the Board, and who
submits evidence verified by oath and satisfactory to the
Board that he or she :

a. Is at least 18 years of age;

b. Is of good moral character;

c. Has received a master's degree in psychology or a
specialist degree in psychology from an accredited
educational institution; institution of higher education.
The degree program, wherever administratively
housed, must be publicly identified and clearly labeled
as a psychology program. The Board shall adopt rules
implementing and defining these provisions, including,
but not limited to, such factors as residence in the
program, internship and related field experiences,
number of course credits, course content, numbers
and qualifications of faculty. and program
identification and identity.

dr Has not within the preceding six months failed an
e>amination given by the Board.^ -^^be

—

Board—sh^—not

—

prescribe—aw—--ducational
requirements other th .in -^ mnrtpr-g Hp^.-^^" jn psychology
for the initial license icynpH imHpr thic rf^ ti

'^n. but may
impose continuing ednntinn rpgnir^n^^nls f^r rene-vals of
the licen se.

4:^(2) Notwithstanding the provisions of this subsection, «n a
licensed psychologist applicant iot:—'j^^nmre 'a: g
practicing psychologi s t, who has met all requirements for
licensure as a practi ci ng psychologist except passing the
examination at the practicing licensed psychologist level,
may be issued a license as a licensed psychological
associate without having a master's degree or specialist
degree in psychology if the applicant passes the
examination at the licensed psychological associate level.

(c) fjyamination s . - The examimfinnr rpgnir^^ ]^y cnbfectionc (a)
and (b) of thiv section shall he nf n fnrm nnH r^ r,^^n\ presc ribed by the
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Board, and may be oral, written, or both.—The examinations shall be

admini stered—annually,—of

—

more—frequently—as—the

—

Board—may
prescribe, at a time and place to be determined by the Board.

-(4) (c) Foreign Graduates. -- Applicants trained in institutions

outside the United States, applying for licensure at either the

practicing licensed psychologist or licensed psychological associate

level, must show satisfactory evidence of training and degrees

substantially equivalent to those required of applicants trained within

the United States, pursuant to Board rules and regulations.

(d) Prior Licensure. — A person who is licensed in good standing

as a licensed practicing psychologist or psychological associate under

the provisions of the Practicing Psychologist Licensing Act in effect

immediately prior to the ratification of this Psychology Practice Act

shall be deemed, as of the effective date of this act, to have met all

requirements for licensure under this act and shall be eligible for

renewal of licensure in accordance with the provisions of this act.

"§ 90-270.13. Licensing Licensure of psychologis t psyclwlogists

licensed or certified in other states; licensing jurisdictions; licensure of
diplomates of the Americcui Board of Examiners—in Professional

Psychology, Psychology; Reciprocity.

-(a)

—

The Board may grant a license without examination to any

person meeting the other requirements of either G.S. 90-270 . 1 1(a) or

90-270 . 11(b) and who at the time of application is licensed or certified

as a psychologi s t by a similar board of another state > territory or

di strict whose standard s , in the opinion of the Board, are not lower

than those required by thi s Article.—The provisions of this section

shall apply only when such states, territories, or districts grant similar

privilege to res idents of this State.

(a) Upon application and payment of the requisite fee, the Board

shall grant permanent licensure at the appropriate level to any person

who, at the time of application, is licensed or certified as a

psychologist by a similar board in another jurisdiction, whose license

or certification is in good standing, who is a graduate of an institution

of higher education, who passes any examination prescribed by the

Board, and who meets the definition of a senior psychologist as that

term is defined by the rules of the Board.

(b) The Board may establish formal written agreements of

reciprocity with the psychology boards of other jurisdictions if the

Board determines that the standards of the boards of the other

jurisdictions are substantially equivalent to or greater than those

required by this Article.

(c) The Board shall grant health services provider certification to

any person licensed under the provisions of subsections (a) and (b)

above when it determines that the applicant's training and experience
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are substantially equivalent to or greater than that specified in G S
90-270.20. ^ ^
<b̂ (d) Upon application and payment of the requisite fee Xhe the

Board m»y shall waive the requirement of gr^.u -^ lir^^nse -"i'thout thi
national written examination to any person who is a diplomate in good
standing of h^s been granted a diploma by the American Board of
Examiners in Professional Psychology.

(e) The Board s hall adopt rules implementing and defining these
provisions, and, with respect to the senior psychologist, sha ll adopt
rules including, put not limited to. such factors as educational
background, professional experience, length and status of l icensuTT
ethical conduct, and examination required.

~ ~

(0 The Board may deny licensure to any person otherwise eligible
for permanent licensure under this subsection upon documentation of
illegal, immoral, dishonorable, unprotessional

, or unethical condiirt
as specified in G.S. 90-270.15.

'

" § 90-270. 14. Renewal of licenses; duplicate or replacement licenses
|a) A license in effect on October 1, 1993, must be re"ni^^^id~oh or

before January 1, 1994. Thereafter, a license issued ^;;^d^nu^.
Article must be renewed annually biennially on or before the first day
of Jamta4y October in each even-numbered year, the requirements for
such renewal being!

(1) Each application for renewal must be p^^'^mpanied by a
renewal fee of not more thin nnp hnnHrpH t...^^^y-fi"e doilnrE
($125.00)

. made on a form prescribed by the Board and
accompanied by a fee as specified in G.S. 90-270. 18(b). If
a license is not renewed on or before the ^r^t anf of January
of each year, renewal date, an additional fee '?f not more
than fifteen do llarg ($15.00) shall be charged for late
renewal; and renewal as specified in G.S. 90-270. 18(b) .

(2) The Board may establish continuing education requirements
for continuing education for pryrhnin^.Vtr

|i
^.^nfed and

registered in this State as a condition for license renewal

^—A licensee may requesFlhTBoard to issue a dnplirnjp or
replacement license for a fee as specified in G.S 90-2 70 l"8?lvr
Upon receipt of the request and a showing of good cause for the
issuance of a duplicate or replacement license, and the payment of the
tee, the Board shall issue a duplicate or replacement license.

§ 90-270.15. Denial, suspension, or revocation of licenses and health

~1?J.'^
^'^''' '^^''''^^'"''"'- «"^ other disciplinaty and remedial actiolTs

itnpwM^na l condueh- for violations of the Code of Conduct;
relinquishtng of license.

"

(a) Any applicant for licensure or health services provider
certification and any person licensed or certified under this Article
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shall have behaved in conformity with the ethical and professional

standards specified in this section Code of Conduct and in the rules

and regulations of the Board. The Board may deny, suspend, revoke,

or revoke licensure and certification, and may discipline, place on

probation, limit,—©* limit practice, and require examination,

remediation or remediation, and rehabilitation, or any combination

thereof, all as provided for in subsection (f) below, (b) below. The

Board shall act upon proof that the applicant or the person to whom
the license was

—

issued: licensee engaged in illegal, immoral,

dishonorable, unprofessional, or unethical conduct by violating any of

the provisions of the Code of Conduct as follows:

(1) Has been convicted of a felony or entered a plea of guilty

or nolo contendere to any felony charge;

(2) Has been convicted of or entered a plea of guilty or nolo

contendere to any misdemeanor involving moral turpitude,

misrepresentation or fraud in dealing with the public, or

conduct otherwise relevant to fitness to practice

psychology, or a misdemeanor charge reflecting the

inability to practice psychology with due regard to the

health and safety of clients or patients;

(3) Has engaged in fraud or deceit in securing or attempting

to secure or renew a license or in securing or attempting

to secure health services provider certification under this

Article or the renewal thereof or has willfully concealed

from the Board material information in connection with

application for a license or health services provider

certification, or for renewal of a license under this

Article;

44a) Has demonstrated an inabilit}^ to practice psychology with

reasonable—skill—and

—

safety—by

—

reason—of

—

illness,

inebriation,—misu se—of

—

drugs,—narcotics.—alcohol,

chemical s , or any other substance affecting mental or

physical functioning, or as a result of any mental or

physical condition;

45) Has practiced any fraud, deceit, or misrepresentation upon

4b€

—

public,—the

—

Board,—op—wpon—awy

—

individual—m
connection with the practice of psychology, the offer of

psychological services, the filing of Medicare. Medicaid,

or other claims to any third part}f payor, or in any manner

otherwise relevant to fitness for the practice of psychology;

46) H*s

—

made fraudulent,—misleading, or intentionally or

materially—fal«e

—

statements—pertaining—to

—

education,

licen sure, professional—credentials, Q¥-—related—to

qualification s or fitnes s for the practice of psychology to
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the—public,—any

—

individual,—the

—

Board,—op—any other

organization;

P) Has had a license or certification for the practice of

psychology in any other state, or territory of the United

States , or any other country, suspended or revoked, or

-has

—

been disciplined—by any other state or territorial

licensing or certification board for conduct which would

s ubject him to di scipline under this Article;

4^ Has been guilty of immoral, dishonorable, unprofessiona l ,

or unethical conduct as defined in this subsection.—m
subsection (al)—below, or in the then-current code of

ethic s of the American Psychological Association, except

as—tb€

—

provi sion s—of

—

suoh—code—of

—

ethics—m^y—be

incon s i stent and in conflict with the provision s of this

Article,—in which case, the provi sions of this Article

control;

^ Has violated any provision of this x^Vrticle or of the duly

adopted rules and regulations of the Board; or

4U)) Repealed by Session Laws 1991, c. 239.

(10a) Has aided or abetted the unlawful practice of psychology

by any per son not licensed by the Board.

-(a4^

—

The Board may deny licensure, and discipline or require

remediation—and

—

rehabilitation,—op—any

—

combination—thereof,—as

specified in subsections—(a) above and (e) below

^

—upon

—

proof of

immoral,—dishonorable,—unprofessional,—of

—

unethical—conduct.

Immoral,—dishonorable,—unprofess ional,—©f

—

unethical—conduct—Iws

occurred whenever any person who has applied for or has been issued

a licen se under this Article has engaged in any of the following acts or

offen ses:

4i) Practiced psychology in such a manner as to endanger the

welfare of clients or patients;

-(2) Harassed—©f

—

abused,—sexually or—otherwise,—a client,

patient, student, supervi see, or trainee;

4^ Exerci sed undue influence in such a manner as to exploit

the client, patient, student, supervi see, or trainee for the

financial or other personal advantage or gratification of the

psychologi s t or a third part}^;

44) Refu sed to appear before the Board after having been

ordered to do so in writing by the Chair;

4^ Failed—to

—

cooperate—with or—to

—

respond—promptly,

completely,—and honestly to the Board, to credentials

committees,—©f—to

—

ethics—committees—of

—

professional

psychological associations, hospitals, or other health care

organizations—of

—

educational—institutions—when—those
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organization s or entities have juri sdiction: or failed to

cooperate with in stitutional review boards or profes sional

standards review organizations, when those organizations

or entities have juri sdiction;

(6) Failed to maintain a clear and accurate case record which

documents the following for each patient or client:

*T Presenting problem s ,
—diagnosis,—or purpose of the

evaluation, counseling, treatment, or other services

provided;

-^ Fees, dates of services, and itemized charges;

^ Summary—content—of—eaeh

—

session—of

—

evaluation,

coun seling, treatment, or other services, except that

summary content need not include specific information

that may cause s ignificant harm to any person if the

information were released;

4, Tes t re s ults or other findings,—including basic test

data; and

^ Copies of all reports prepared;

43^ Failed to competently u se, administer, score^ or i nterpret

psychological assessment techniques. including

interviewing and—observation,—o^—provided—findings—or

recommendation s

—

which—do—not

—

accurately—reflect—the

as sessment—data,—©f

—

exceed—what—can

—

reasonably—be

inferred, predicted, or determined from test, interview, or

observational data;

(^ Failed—to

—

provide—competent—diagnosis,—counseling,

treatment, consultation, or supervision, in keeping with

standards of usual and customary practice in this State;

^ In the absence of established standards, failed to take all

reasonable steps to ensure the competence of services;

4iO) Failed to cooperate with other psychologists or other

professional s to the potential or actual detriment of c l ients,

patients , or other recipients of service, or behaved in ways

which substantially impede or impair other psychologists
'

or other professional s ' abilities to perform professional

duties ; or

444^ Practiced psychology or conducted research outside the

boundaries of demonstrated competence or the limitations

of education, training, or supervised experience.

-(b)

—

A license issued under this Article is automatically suspended

by operation of law after failure to renew a license for a period of

more than three months after the annual renewal date.

—

The Board

4iiay reinstate a licen se suspended under this subsection upon payment

e£ a special fee of fifteen dollars ($15.00), and may require that the
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applicant file a new application, furnish new supervisory reports or

references—o*

—

otherwise—update—bis

—

credentials.—ot

—

submit—to

reexamination for rein statement.—Notwithstanding any provision to the

contrary, the Board retains full juri sdiction to investigate alleged

violations of this Article by any person whose license is suspended

under this subsection and, upon proof of any violation of this Article

by any such person, the Board may take disciplinary action as

authorized by this section.

4c)

—

Except as provided otherwi se in this Article, the procedure for

revocation, su spen s ion, denial, limitations of the license, or other

disciplinary, remedial, or rehabilitative actions, shall be in accordance

with the provi s ion s of Chapter 150B of the General Statutes. The
Board i s required to provide the opportunit}^ for a hearing under

Chapter 150B to any applicant whose license is denied or to whom
licensure i s offered subject to any restrictions, probation, disciplinary

action, remediation, or other conditions or limitations, or to any

licen see—before—revoidng,—suspending,—©f

—

restricting—a

—

licen se or

imposing any other di sciplinary action or remediation .

—

If the app licant

or licen see waives the opportunity for a hearing, the Board's denial,

revocation, su spen s ion, or other proposed action becomes final without

a hearing having been conducted. Not\vithstanding the foregoing, no

applicant or licensee i s entitled to a hearing for failure to pass an

examination . In any proceeding before the Board, in any record of

any hearing before the Board, in any complaint or notice of charges

against any licensee or applicant for licensure, and in any decision

rendered—by—the

—

Board,—the

—

Board—may

—

withhold—fr©4M

—

public

di sclosure—the—identity—of any—clients—of

—

patients—who—have

—

not

consented to the public disclosure of treatment by the licensee or

applicant . The Board may close a hearing to the public and receive in

executive sess ion evidence involving or concerning the treatment or

delivery of psychological services to a client or a patient who has not

con sented to the public di sclosure of such treatment or services as may
be necessary for the protection and rights of such patient or client of

the accused applicant or licen see and the full presentation of relevant

evidence.—AU

—

records,—papers—afld

—

other—documents—containing

information collected and compiled by or on behalf of the Board, as a

result—of

—

investigation s ,
—inquiries—©f

—

interviews—conducted—ifl

connection—with

—

licensing—of

—

disciplinary—matters—will—not—be

con s idered public record s within the meaning of Chapter 132 of the

General Statutes; provided, however, that any notice or statement of

charges again s t any licensee or applicant, or any notice to any licensee

or applicant of a hearing in any proceeding, or any decision rendered

in connection with a hearing in any proceeding, shall be a public

record within the meaning of Chapter 132 of the General Statutes,
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not\vithstanding that it may contain information collected and compiled

as a res ult of such investigation, inquiry, or hearing except that

identifying—information—concerning—th€

—

treatment—of^—delivery—of

services to a patient or client who has not consented to the public

disclosure of such treatment or services may be deleted; and provided,

further, that if any such record, paper or other document containing

information theretofore collected and compiled by or on behalf of the

Board, as hereinbefore provided, is received and admitted in evidence

in any hearing before the Board, it shall thereupon be a public record

within the meaning of Chapter 132 of the General Statutes, subject to

any deletions of identifying information concerning the treatment or

delivery of psychological services to a patient or client who has not

con sented to the public di sclosure of such treatment or services.

-(4)

—

A person whose licen se has been denied or revoked, under the

term s of thi s section may reapply to the Board for licensure after the

passage of one calendar year from the date of such revocation.

-(©)

—

Upon proof that an applicant or licensee under this Article has

engaged in any of the prohibited actions specified in subsections (a)

and (al) above, the Board may, in lieu of denial, suspension, or

revocation, i ssue a formal reprimand or formally censure the applicant

or licen see, may place the applicant or licensee upon probation with

such appropriate condition s upon the continued practice as the Board

may deem advi sable, may require remediation or rehabilitation for the

applicant or licensee, including care, counseling, or treatment by a

profes sional or professionals des ignated or approved by the Board, the

expen se to be borne by the applicant or licensee.—may require

supervis ion for the services provided by the applicant or licensee by a

licen see de signated or approved by the Board, the expense to be borne

by—the

—

applicant—of

—

licensee,—may—limit

—

ot^—circumscribe—the

professional—psychological—service s

—

provided—by—the

—

applicant—or

licen see with respect to the extent, nature, or location of his practice

as the Board deems advi sable, or may discipline and impose any

appropriate combination of the foregoing.—In addition, the Board may
impose such conditions of probation or restrictions upon continued

practice at the conclu sion of a period of suspension or as requirements

for the restoration of a revoked or su spended license. In lieu of or in

connection with any di sciplinary proceedings or investigation, the

Board may enter into a consent order relative to the discipline,

supervision, probation, remediation or rehabilitation, or limitation of a

licen see or applicant for a license .

-(f)

—

The Board may assess costs of disciplinary action against an

applicant or licen see found to be in violation of this Article,

-(g)

—

When cons idering the issue of whether or not an applicant or

licensee is physically or mentally capable of practicing psychology with
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reasonable s kill and safety to patients or clients, then^ upon a showing

of probable cause to the Board that the applicant or licensee is not

capable of practicing psychology with reasonable skill and safety to

patients or clients ,
—the Board may petition a court of competent

juri sdiction to order the applicant or licen see in question to submit to

a

—

psychological—examination—by—a

—

psychologist—to

—

determine

psychological statu s or a phys ical examination by a physician to

determine—phys ical—condition,—of

—

both. Such—psychologist—or

physician, s hall be designated by the court.—The expenses of such

examinations shall be borne by the Board.—Where the applicant or

licen see rai se s the i ssue of mental or physical competence or appeals a

decision regarding mental or physical competence, the applicant or

licensee s hall be permitted to obtain an evaluation at the applicant's or

licen see' s expenses.—If the Board su spects the objectivit)' or adequacy

of the examination, the Board may compel an examination by its

de s ignated practitioner s at its own expense.

-(li)

—

A licen see may, with the consent of the Boards voluntarily

relinquish hi s license at any time.—The Board may delay or refuse the

granting of its con sent as it may deem necessary in order to investigate

any pending complaint, allegation, or issue regarding violation of any

provi sion of thi s Article by the licen see.

(4) Has practiced any fraud, deceit, or misrepresentation upon
the public, the Board, or any individual in connection

with the practice of psychology, the offer of psychological

services, the filing of Medicare, Medicaid, or other claims

to any third party payor, or in any manner otherwise

relevant to fitness for the practice of psychology;

(5) Has made fraudulent, misleading, or intentionally or

materially false statements pertaining to education,

licensure, license renewal, certification as a health

services provider, supervision, continuing education, any

disciplinary actions or sanctions pending or occurring in

any other jurisdiction, professional credentials, or

qualifications or fitness for the practice of psychology to

the public, any individual, the Board, or any other

organization;

(6) Has had a license or certification for the practice of

psychology in any other jurisdiction suspended or

revoked, or has been disciplined by the licensing or

certification board in any other jurisdiction for conduct
which would subject him or her to discipline under this

Article;

(7) Has violated any provision of this Article or of the duly

adopted rules of the Board;

1239



CHAPTER 375 Session Laws - 1993

(8) Has aided or abetted the unlawful practice of psychology

by any person not licensed by the Board;

(9) For a licensed psychologist, has provided health services

without health services provider certification;

(10) Has been guilty of immoral, dishonorable, unprofessional,

or unethical conduct as defined in this subsection, or in

the then-current code of ethics of the American
Psychological Association, except as the provisions of such

code of ethics may be inconsistent and in conflict with the

provisions of this Article, in which case, the provisions of

this Article control;

(11) Has practiced psychology in such a manner as to

endanger the welfare of clients or patients;

(12) Has demonstrated an inability to practice psychology with

reasonable skill and safety by reason of illness,

inebriation, misuse of drugs, narcotics, alcohol,

chemicals, or any other substance affecting mental or

physical functioning, or as a result of any mental or

physical condition;

(13) Has practiced psychology or conducted research outside

the boundaries of demonstrated competence or the

limitations of education, training, or supervised

experience;

(14) Has failed to use, administer, score, or interpret

psychological assessment techniques. including

interviewing and observation, in a competent manner, or

has provided findings or recommendations which do not

accurately reflect the assessment data, or exceed what can

reasonably be inferred, predicted, or determined from

test, interview, or observational data;

(15) Has failed to provide competent diagnosis, counseling,

treatment, consultation, or supervision, in keeping with

standards of usual and customary practice in this State;

(16) In the absence of established standards, has failed to take

all reasonable steps to ensure the competence of services;

(17) Has failed to maintain a clear and accurate case record

which documents the following for each patient or client:

au Presenting problems, diagnosis, or purpose of the

evaluation, counseling, treatment, or other services

provided;

b^ Fees, dates of services, and itemized charges;

c^ Summary content of each session of evaluation,

counseling, treatment, or other services, except that

summary content need not include specific information

1240



Session Laws - 1993 CHAPTER 375

that may cause significant harm to any person if the

information were released;

d^ Test results or other findings, including basic test

data; and

£. Copies of all reports prepared;

(18) Except when prevented from doing so by circumstances

beyond the psychologist's control, has failed to retain

securely and confidentially the complete case record for at

least seven years from the date of the last provision of

psychological services; or, except when prevented from

doing so by circumstances beyond the psychologist's

control, has failed to retain securely and confidentially the

complete case record for three years from the date of the

attainment of majority age by the patient or client or for at

least seven years from the date of the last provision of

psychological services, whichever is longer; or, except

when prevented from doing so by circumstances beyond

the psychologist's control, has failed to retain securely and

confidentially the complete case record indefinitely if there

are pending legal or ethical matters or if there is any

other compelling circumstance;

(19) Has failed to cooperate with other psychologists or other

professionals to the potential or actual detriment of clients,

patients, or other recipients of service, or has behaved in

ways which substantially impede or impair other

psychologists' or other professionals' abilities to perform

professional duties;

(20) Has exercised undue influence in such a manner as to

exploit the client, patient, student, supervisee, or trainee

for the financial or other personal advantage or

gratification of the psychologist or a third party;

(21) Has harassed or abused, sexually or otherwise, a client,

patient, student, supervisee, or trainee;

(22) Has failed to cooperate with or to respond promptly,

completely, and honestly to the Board, to credentials

committees, or to ethics committees of professional

psychological associations, hospitals, or other health care

organizations or educational institutions, when those

organizations or entities have jurisdiction; or has failed to

cooperate with institutional review boards or professional

standards review organizations, when those organizations

or entities have jurisdiction; or

(23) Has refused to appear before the Board after having been

ordered to do so in writing by the Chair;
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(b) Upon proof that an applicant or licensee under this Article has

engaged in any of the prohibited actions specified in subsection (a) of

this section, the Board may, in lieu of denial, suspension, or

revocation, issue a formal reprimand or formally censure the applicant

or licensee, may place the applicant or licensee upon probation with

such appropriate conditions upon the continued practice as the Board

may deem advisable, may require examination, remediation, or

rehabilitation for the applicant or licensee, including care, counseling,

or treatment by a professional or professionals designated or approved

by the Board, the expense to be borne by the applicant or licensee,

may require supervision for the services provided by the applicant or

licensee by a licensee designated or approved by the Board, the

expense to be borne by the applicant or licensee, may limit or

circumscribe the practice of psychology provided by the applicant or

licensee with respect to the extent, nature, or location of the services

provided, as the Board deems advisable, or may discipline and impose

any appropriate combination of the foregoing. In addition, the Board

may impose such conditions of probation or restrictions upon

continued practice at the conclusion of a period of suspension or as

requirements for the restoration of a revoked or suspended license. In

lieu of or in connection with any disciplinary proceedings or

investigation, the Board may enter into a consent order relative to

discipline, supervision, probation, remediation, rehabilitation, or

practice limitation of a licensee or applicant for a license.

(c) The Board may assess costs of disciplinary action against an

applicant or licensee found to be in violation of this Article.

(d) When considering the issue of whether or not an applicant or

licensee is physically or mentally capable of practicing psychology with

reasonable skill and safety with patients or clients, then, upon a

showing of probable cause to the Board that the applicant or licensee

is not capable of practicing psychology with reasonable skill and safety

with patients or clients, the Board may petition a court of competent

jurisdiction to order the applicant or licensee in question to submit to

a psychological evaluation by a psychologist to determine psychological

status or a physical evaluation by a physician to determine physical

condition, or both. Such psychologist or physician shall be designated

by the court. The expenses of such evaluations shall be borne by the

Board. Where the applicant or licensee raises the issue of mental or

physical competence or appeals a decision regarding mental or

physical competence, the applicant or licensee shall be permitted to

obtain an evaluation at the applicant's or licensee's expense. If the

Board suspects the objectivity or adequacy of the evaluation, the Board

may compel an evaluation by its designated practitioners at its own
expense.
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(e) Except as provided otherwise in this Article, the procedure for

revocation, suspension, denial, limitations of the license or health

services provider certification, or other disciplinary, remedial, or

rehabilitative actions, shall be in accordance with the provisions of

Chapter 150B of the General Statutes. The Board is required to

provide the opportunity for a hearing under Chapter 150B to any

applicant whose license or health services provider certification is

denied or to whom licensure or health services provider certification is

offered subject to any restrictions, probation, disciplinary action,

remediation, or other conditions or limitations, or to any licensee

before revoking, suspending, or restricting a license or health services

provider certificate or imposing any other disciplinary action or

remediation. If the applicant or licensee waives the opportunity for a

hearing, the Board's denial, revocation, suspension, or other proposed

action becomes final without a hearing's having been conducted.

Notwithstanding the foregoing, no applicant or licensee is entitled to a

hearing for failure to pass an examination. In any proceeding before

the Board, in any record of any hearing before the Board, in any

complaint or notice of charges against any licensee or applicant for

licensure, and in any decision rendered by the Board, the Board may
withhold from public disclosure the identity of any clients or patients

who have not consented to the public disclosure of psychological

services' having been provided by the licensee or applicant. The
Board may close a hearing to the public and receive in executive

session evidence involving or concerning the treatment of or delivery

of psychological services to a client or a patient who has not consented

to the public disclosure of such treatment or services as may be

necessary for the protection and rights of such patient or client of the

accused applicant or licensee and the full presentation of relevant

evidence. All records, papers, and other documents containing

information collected and compiled by or on behalf of the Board, as a

result of investigations, inquiries, or interviews conducted in

connection with licensing or disciplinary matters will not be

considered public records within the meaning of Chapter 132 of the

General Statutes; provided, however, that any notice or statement of

charges against any licensee or applicant, or any notice to any licensee

or applicant of a hearing in any proceeding, or any decision rendered

in connection with a hearing in any proceeding, shall be a public

record within the meaning of Chapter 132 of the General Statutes,

notwithstanding that it may contain information collected and compiled

as a result of such investigation, inquiry, or hearing except that

identifying information concerning the treatment of or delivery of

services to a patient or client who has not consented to the public

disclosure of such treatment or services may be deleted; and provided,
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further, that if any such record, paper, or other document containing

information theretofore collected and compiled by or on behalf of the

Board, as hereinbefore provided, is received and admitted in evidence

in any hearing before the Board, it shall thereupon be a public record

yyithin the meaning of Chapter 132 of the General Statutes, subject to

any deletions of identifying information concerning the treatment of or

delivery of psychological services to a patient or client who has not

consented to the public disclosure of such treatment or services.

(f) A license and a health services provider certificate issued under

this Article are suspended automatically by operation of law after

failure to renew a license for a period of more than sixty days after the

renewal date. The Board may reinstate a license and a health services

provider certificate suspended under this subsection upon payment of a

fee as specified in G.S. 90-270. 18(b), and may require that the

applicant file a new application, furnish new supervisory reports or

references or otherwise update his or her credentials, or submit to

examination for reinstatement. Notwithstanding any provision to the

contrary, the Board retains full jurisdiction to investigate alleged

violations of this Article by any person whose license is suspended

under this subsection and, upon proof of any violation of this Article

by any such person, the Board may take disciplinary action as

authorized by this section.

(g) A person whose license or health services provider certification

has been denied or revoked may reapply to the Board for licensure or

certification after the passage of one calendar year from the date of

such denial or revocation.

(h) A licensee may, with the consent of the Board, voluntarily

relinquish his or her license or health services provider certificate at

any time. The Board may delay or refuse the granting of its consent

as it may deem necessary in order to investigate any pending

complaint, allegation, or issue regarding violation of any provision of

this Article by the licensee. Notwithstanding any provision to the

contrary, the Board retains full jurisdiction to investigate alleged

violations of this Article by any person whose license is relinquished

under this subsection and, upon proof of any violation of this Article

by any such person, the Board may take disciplinary action as

authorized by this section.

(i) The Board may adopt such rules as it deems reasonable and

appropriate to interpret and implement the provisions of this section.

" § 90-2 70. 1 6. Prohibited acts.

-(a)

—

After June 30, 1968, no person shall represent himself to be a

practicing psychologi st, or psychological associate, or engage in, or

offer to engage in, the practice of psychology without a valid licen se

issued under this Article.
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(b) After June 30. 196S . nr> permn ufhn ir nr>t i;^^n':H under thi c

Article s hall repre.<;pnt himfplf tn hp n Mr^np^^ prri^ ti ^ ing psychologirt
or psycholopical a s sori-itp- nnr chqil Hp ..c^ ^ t i tlr or description,
including the term "psychology," any of its derivatives. such as
"psychologic," "psychological," or "psychologist," or modifiers such
as "practicing" or "rertifipH " in cnrh n m-ann^r which "ould imply
that he is licensed under thir /Vrtirlp; nnr t-hpii hf prnc tice. or offer to
practice, psychology gg deflnpH in fhi^ Arti^i^, e^^ept as other-vi se
permitted herein. The use by a person who is not licensed under this
Article of such term y; \vhpfhpr in tiflpf nr Hpc^riptj^n^ q,- other-rise, i s

not prohibited bv this A rtirJp pvrppf nrh^n ..c^h
j n connection -vith th e

practice of psychology as defined in this x\rticle; such use of these
term s bv a person not linpnt;pH nnrtpr thic Art i cle shall not be
construed as implying that a person is licensed under this Article or as

practicing or offering to practice psychology.
(r) Mo practicing ps3rchologist or psychological examiner [associate]

shall employ any psychologist who does not possess a valid license
issued under this Article or whr> hif nnf hp^n |^pi p^,arily licen sed
under the provisions of G.S. 90 270.5.

(a) Except as permitted in G.S. 90-270.4 and G.S. 90-270.5. it

shall be a violation of this Article for any person not licensed' in
accordance with the provisions of this Article to represent himself or
herself as a psychologist, licensed psychologist, licensed psychological
associate, or health services provider in psychology.

(b) Except as provided in G.S. 90-270.4 and G.S. 90-270.5, it

shall be a violation of this Article for any person not licensed' in
accordance with the provisions of this Article to practice or offer to
practice psychology as defined in this Article whether as an individual,
firm, partnership, corporation, agency, or other entity.

(c) Except as provided in G.S. 90-270.4 and G.S. 90-270.5, it

shall be a violation of this Article for any person not licensed' in
accordance with the provisions of this Article to use a title or
description of services including the term 'psychology,' or any of its

derivatives such as 'psychologic', 'psychologicar, or 'psychologist\
smgly or in conjunction with modifiers such as 'licensed '

,'

'practicing', 'certified', or 'registered'.
' '

" § 90-270.

1

7. Violations and penalties.

Any person who violates G.S. 90-270.16 is guilty of a misdemeanor
and upon conviction shall be punishable by a fine of not more than
five hundred dollars ($500.00), or imprisonment for not more than six
months, or both fine and imprisonment. Each violation shall
constitute a separate offense.

"^90-270.18. Disposition and schedule of fees.
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(a) All fees derived from the operation of this Article shall be

deposited with the State Treasurer to the credit of a revolving fund for

the use of the Board in carrying out its functions. The financial

records of the Board shall be subjected to an annual audit, supervised

by the State Auditor, and paid for out of the funds of the Board. All

fees derived from the operation of this Article shall be nonrefundable.

(b) Fees for activities specified by this Article are as follows:

(1) Application fees for licensed psychologists and licensed

psychological associates per G.S. 90-270.1 1(a) and (b)(1),

or G.S. 90-270.13, shall not exceed one hundred dollars

($100.00).

(2) Fees for the national written examination shall be the cost

of the examination to the Board plus an additional fee not

to exceed fifty dollars ($50.00).

(3) Fees for additional examinations shall be as prescribed by

the Board.

(4) Fees for the renewal of licenses, per G.S. 90-

270.14(a)(1), shall not exceed two hundred fifty dollars

($250.00) per biennium. This fee may not be prorated.

(5) Late fees for license renewal, per G.S. 90-270. 14(a)(1),

shall be twenty-five dollars ($25.00).

(6) Fees for the reinstatement of a license, per G.S. 90-

270.15(f), shall not exceed one hundred dollars

($100.00).

(7) Fees for a duplicate license, per G.S. 90-270. 14(b), shall

be twenty-five dollars ($25.00).

(8) Fees for a temporary license, per G.S. 90-270.5(0 and

90-270. 5(g), shall be twenty-five dollars ($25.00)

(9) Application fees for a health services provider certificate,

per G.S. 90-270.20, shall be fifty dollars ($50.00).

(c) The Board may specify reasonable charges for duplication

services, materials, and returned bank items in its rules.

" § 90-270. 19. Injunctive authority.

The Board may apply to the superior court for an injunction to

prevent violations of this Article or of any rules enacted pursuant

thereto. The court is empowered to grant such injunctions regardless

of whether criminal prosecution or other action has been or may be

instituted as a result of such violation.

"% 90-270.20. Duplicate atid replacement licenses. Provision of health

services; certification as health seivices provider.

A—licen see—m«y

—

request—the

—

Board—t©

—

issue—a

—

duplicate—or

replacement license for a fee set by the Board not to exceed t\venty

dollars ($20 . 00). Upon receipt of the request and a showing of good
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cau se for the i ssuance of a duplicate replacement license^ and payment

of the fee, the Board shall i ssue a duplicate or replacement license.

(a) Health services, as defined in G.S. 90-270.2(e) and G.S. 90-

270.2(h), may be provided by qualified licensed psychological

associates, qualified licensed psychologists holding provisional,

temporary, or permanent licenses, or qualified applicants. Qualified

licensed psychological associates, qualified licensed psychologists

holding provisional or temporary licenses, or qualified applicants may
provide health services only under supervision as specified in the duly

adopted rules of the Board.

(b) After January 1, 1995, any licensed psychologist who is

qualified by education, who holds permanent licensure and a doctoral

degree, and who provides or offers to provide health services to the

public must be certified as a health services provider psychologist

(HSP-P) by the Board. The Board shall certify as health services

provider psychologists those applicants who shall demonstrate at least

two years of acceptable supervised health services experience, of which
at least one year is postdoctoral. The Board shall specify the format,

setting, content, and organization of the supervised health services

experience or program. The Board may, upon verification of

supervised experience and the meeting of all requirements as a

licensed psychologist, issue the license and certificate simultaneously.

An application fee, as specified in G.S. 90-270. 18(b)(9). must be

paid.

(c) After January 1, 1995, any licensed psychological associate

who is qualified by education may be granted certification as a health

services provider psychological associate (HSP-PA). The Board may,
upon verification of qualifications and the meeting of all requirements

as a licensed psychological associate, issue the license and certificate

simultaneously. An application fee, as specified in G.S. 90-

270.18(b)(9), must be paid.

(d) After January 1, 1995, any licensed psychologist holding a

provisional license who is qualified by education may be granted

certification as a health services provider psychologist (provisional)

(HSP-PP) by the Board. The Board may, upon verification of

qualifications and the meeting of all requirements for a provisional

license, issue the license and certificate simultaneously. An
application fee, as specified in G.S. 90-270. 18(b)(9), must be paid.

(e) Notwithstanding the provisions of subsection (b) of this section,

if application is made to the Board before June 30, 1994. by a

licensed psychologist who is listed in the National Register of Health
Services Providers in Psychology, or who holds permanent licensure

and who can demonstrate that he or she has been engaged acceptably
in the provision of health services for two years or its equivalent, that
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licensed psychologist shall be certified as a health services provider

psychologist. The applicant, in order to demonstrate two years of

acceptable experience or its equivalent, must meet one of the following

conditions:

(1) The applicant is a diplomate in good standing of the

American Board of Professional Psychology in any of the

/, areas of professional practice deemed appropriate by the

Board;

(2) The applicant has the equivalent of two years of acceptable

full-time experience, one of which was postdoctoral, at

sites where health services are provided;

(3) The applicant submits evidence satisfactory to the Board

demonstrating that he or she has been engaged acceptably

for the equivalent of at least two years full-time in the

provision of health services; or

(4) Any other conditions that the Board may deem acceptable.

(f) Notwithstanding the provisions of subsection (c) of this section,

if application is made to the Board before June 30, 1994, by a

licensed psychological associate who can demonstrate that he or she

has been engaged acceptably in the provision of health services under

supervision for two years or its equivalent, that licensed psychological

associate shall be certified as a health services provider psychological

associate.

(g) The Board shall have the authority to deny, revoke, or suspend

the health services provider certificate issued pursuant to these

subsections upon a finding that the psychologist has not behaved in

conformity with the ethical and professional standards prescribed in

G.S. 90-270.15.
" § 90-2 70.21, Ancillaiy seivices.

A psychologist licensed under this Article may employ or supervise

unlicensed individuals who assist in the provision of psychological

services to clients, patients, and their families. The Board may adopt

rules specifying the titles used by such individuals, the numbers

employed or supervised by any particular psychologist, the activities in

which they may engage, the nature and extent of supervision which

must be provided, the qualifications of such individuals, and the

nature of the responsibility assumed by the employing or supervising

psychologist.
"

Sec. 2. G.S. 8-53.3 reads as rewritten:

" § 8-53.3. Communications between psychologist and client or patient.

No person, duly authorized as a practicing licensed psychologist or

licensed psychological examiner associate, nor any of his or her

employees or associates, shall be required to disclose any information

which he or she may have acquired in rendering professional
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psychoiogical the practice of psychology services, and which

information was necessary to enable him or her to render professional

psychological services practice psychology . Any resident or presiding

judge in the district in which the action is pending may, subject to

G.S. 8-53.6, compel disclosure, either at the trial or prior thereto, if

in his or her opinion disclosure is necessary to a proper

administration of justice. If the case is in district court the judge shall

be a district court judge, and if the case is in superior court the judge

shall be a superior court judge.

Notwithstanding the provisions of this section, the psychologist-

client or patient privilege shall not be grounds for failure to report

suspected child abuse or neglect to the appropriate county department

of social services, or for failure to report a disabled adult suspected to

be in need of protective services to the appropriate county depaitment

of social services. Notwithstanding the provisions of this section, the

psychologist-client or patient privilege shall not be grounds for

excluding evidence regarding the abuse or neglect of a child, or an

illness of or injuries to a child, or the cause thereof, or for excluding

evidence regarding the abuse, neglect, or exploitation of a disabled

adult, or an illness of or injuries to a disabled adult, or the cause

thereof, in any judicial proceeding related to a report pursuant to the

Child Abuse Reporting Law, Article 44 of Chapter 7A. or to the

Protection of the Abused, Neglected, or Exploited Disabled Adult Act,

Article 6 of Chapter 108

A

of the General Statutes."

Sec. 3. G.S. 58-50-30 reads as rewritten:

" § 58-50-30. Discrimination forbidden; right to choose services of
optometrist, podiatrist, dentis t dentist, or chiropractor, chiropractor, or

psychologist.

Discrimination between individuals of the same class in the amount
of premiums or rates charged for any policy of insurance covered by

Articles 50 through 55 of this Chapter, or in the benefits payable

thereon, or in any of the terms or conditions of such policy, or in any

other manner whatsoever, is prohibited.

Whenever any policy of insurance governed by Articles 1 through

64 of this Chapter provides for paym.ent of or reimbursement for any
service which is within the scope of practice of a duly licensed

optometrist, or duly licensed podiatrist, or a duly licensed dentist, or

duly licensed chiropractor, or duly licensed practicing psychologist,

the insured or other persons entitled to benefits under such policy

shall be entitled to payment of or reimbursement for such services,

whether such services be performed by a duly licensed physician or a

duly licensed optometrist, or a duly licensed podiatrist, or a duly

licensed dentist or a duly licensed chiropractor, or a duly licensed

practicing psychologist, notwithstanding any provision contained in
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such policy. Whenever any policy of insurance governed by Articles

1 through 64 of this Chapter provides for certification of disability

which is within the scope of practice of a duly licensed physician, or a

duly licensed optometrist, or a duly licensed podiatrist, or a duly

licensed dentist, or a duly licensed chiropractor, or a duly licensed

practicing psychologist, the insured or other persons entitled to

benefits under such policy shall be entitled to payment of or

reimbursement for such disability whether such disability be certified

by a duly licensed physician, or a duly licensed optometrist, or a duly

licensed podiatrist, or a duly licensed dentist, or a duly licensed

chiropractor, or a duly licensed practicing psychologist,

notwithstanding any provisions contained in such policy. The
policyholder, insured, or beneficiary shall have the right to choose the

provider of such services notwithstanding any provision to the contrary

in any other statute.

For the purposes of this section, a 'duly licensed practicing

psychologist' shall be defined 4o only to include a psychologist who is

duly licensed or certified in the State of North Carolina and has a

doctorate degree in psychology and at least two years clinical

experience in a recognized health setting, or has met the standards of

the National Register of Health Service Providers in Psychology.

After January 1, 1995, a duly licensed psychologist shall be defined as

a licensed psychologist who holds permanent licensure and

certification as a health services provider psychologist issued by the

North Carolina Psychology Board.
"

Sec. 4. G.S. 58-65-1 reads as rewritten:

"§ 58-65-1. Regulation and definitions; application of oilier laws; profit

and foreign corporations prohibited.

Any corporation heretofore or hereafter organized under the general

corporation laws of the State of North Carolina for the purpose of

maintaining and operating a nonprofit hospital and/or medical and/or

dental service plan whereby hospital care and/or medical and/or dental

service may be provided in whole or in part by said corporation or by

hospitals and/or physicians and/or dentists participating in such plan,

or plans, shall be governed by this Article and Article 66 of this

Chapter and shall be exempt from all other provisions of the insurance

laws of this State, heretofore enacted, unless specifically designated

herein, and no laws hereafter enacted shall apply to them unless they

be expressly designated therein.

The term 'hospital service plan' as used in this Article and Article

66 of this Chapter includes the contracting for certain fees for, or

furnishing of, hospital care, laboratory facilities, X-ray facilities,

drugs, appliances, anesthesia, nursing care, operating and obstetrical

equipment, accommodations and/or any and all other services
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authorized or permitted to be furnished by a hospital under the laws of

the State of North Carolina and approved by the North Carolina

Hospital Association and/or the American Medical Association.

The term 'medical service plan' as used in this Article and Article

66 of this Chapter includes the contracting for the payment of fees

toward, or furnishing of, medical, obstetrical, surgical and/or any

other professional services authorized or permitted to be furnished by

a duly licensed physician, except that in any plan in any policy of

insurance governed by this Article and Article 66 of this Chapter that

includes services which are within the scope of practice of a duly

licensed optometrist, a duly licensed chiropractor, a duly licensed

practicing psychologist, and a duly licensed physician, then the

insured or beneficiary shall have the right to choose the provider of

the care or service, and shall be entitled to payment of or

reimbursement for such care or service, whether the provider be a

duly licensed optometrist, a duly licensed chiropractor, a duly licensed

practicing psychologist, or a duly licensed physician notwithstanding

any provision to the contrary contained in such policy. The term

'medical services plan' also includes the contracting for the payment

of fees toward, or furnishing of, professional medical services

authorized or permitted to be furnished by a duly licensed provider of

health services licensed under Chapter 90 of the General Statutes.

For the purposes of this section, a 'duly licensed practicing

psychologist' shall be defined -to only to include a psychologist who is

duly licensed or certified in the State of North Carolina and has a

doctorate degree in psychology and at least two years clinical

experience in a recognized health setting, or has met the standards of

the National Register of Health Providers in Psychology. After

January 1, 1995, a duly licensed psychologist shall be defined as a

licensed psychologist who holds permanent licensure and certification

as a health services provider psychologist issued by the North Carolina

Psychology Board.

The term 'dental service plan' as used in this Article and Article 66
of this Chapter includes contracting for the payment of fees toward, or

furnishing of dental and/or any other professional services authorized

or permitted to be furnished by a duly licensed dentist.

The insured or beneficiary of every 'medical service plan' and of

every 'dental service plan,' as those terms are used in this Article and

Article 66 of this Chapter, or of any policy of insurance issued

thereunder, that includes services which are within the scope of

practice of both a duly licensed physician and a duly licensed dentist

shall have the right to choose the provider of such care or service, and
shall be entitled to payment of or reimbursement for such care or

service, whether the provider be a duly licensed physician or a duly
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licensed dentist notwithstanding any provision to the contrary

contained in any such plan or policy.

The term 'hospital service corporation' as used in this Article and

Article 66 of this Chapter is intended to mean any nonprofit

corporation operating a hospital and/or medical and/or dental service

plan, as herein defined. Any corporation heretofore or hereafter

organized and coming within the provisions of this Article and Article

66 of this Chapter, the certificate of incorporation of which authorizes

the operation of either a hospital or medical and/or dental service

plan, or any or all of them, may, with the approval of the

Commissioner of Insurance, issue subscribers' contracts or certificates

approved by the Commissioner of Insurance, for the payment of either

hospital or medical and/or dental fees, or the furnishing of such

services, or any or all of them, and may enter into contracts with

hospitals for physicians and/or dentists, or any or all of them, for the

furnishing of fees or services respectively under a hospital or medical

and/or dental service plan, or any or all of them.

The term 'preferred provider' as used in this Article and Article 66

of this Chapter with respect to contracts, organizations, policies or

otherwise means a health care service provider who has agreed to

accept, from a corporation organized for the purposes authorized by

this Article and Article 66 of this Chapter or other applicable law,

special reimbursement terms in exchange for providing services to

beneficiaries of a plan administered pursuant to this Article and Article

66 of this Chapter. Except to the extent prohibited either by G.S.

58-65-140 or by regulations promulgated by the Department of

Insurance not inconsistent with this Article and Article 66 of this

Chapter, the contractual terms and conditions for special

reimbursement shall be those which the corporation and preferred

provider find to be mutually agreeable.

No foreign or alien hospital or medical and/or dental service

corporation as herein defined shall be authorized to do business in this

State."

Sec. 5. G.S. 58-65-75 reads as rewritten:

"% 58-65-75. Coverage for chemical dependency ireatnienl.

(3) Duly licensed physicians and duly licensed practicing

psychologists and certified professionals working under the direct

supervision of such physicians or psychologists in facilities described

in (1) and (2) above and in day/night programs or outpatient treatment

facilities licensed after July 1, 1984, under Article 2 of General

Statutes Chapter 122C. After January 1, 1995, 'duly licensed

psychologists' shall be defined as licensed psychologists who hold

permanent licensure and certification as health services provider

psychologist issued by the North Carolina Psychology Board.
"
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Sec. 6. G.S. 122C-3 reads as rewritten:

"§ 122C-3. Definitions.

As used in this Chapter, unless another meaning is specified or the

context clearly requires otherwise, the following terms have the

meanings specified:

(1) 'Area authority' means the area mental health,

developmental disabilities, and substance abuse authority.

(2) 'Area board' means the area mental health, developmental

disabilities, and substance abuse board.

(3) 'Camp Butner reservation' means the original Camp
Butner reservation as may be designated by the Secretary

as having been acquired by the State and includes not only

areas which are owned and occupied by the State but also

those which may have been leased or otherwise disposed

of by the State.

(4) 'City' has the same meaning as in G.S. 153A-1(1).

(5) 'Catchment area' means the geographic part of the State

served by a specific area authority.

(6) 'Client' means an individual who is admitted to and

receiving service from, or who in the past had been

admitted to and received services from, a facility.

(7) 'Client advocate' means a person whose role is to monitor

the protection of client rights or to act as an individual

advocate on behalf of a particular client in a facility.

(8) 'Commission' means the Commission for Mental Health,

Developmental Disabilities, and Substance Abuse
Services, established under Part 4 of Article 3 of Chapter

143B of the General Statutes.

(9) 'Confidential information' means any information,

whether recorded or not, relating to an individual served

by a facility that was received in connection with the

performance of any function of the facility. 'Confidential

information' does not include statistical information from

reports and records or information regarding treatment or

services which is shared for training, treatment,

habilitation, or monitoring purposes that does not identify

clients either directly or by reference to publicly known or

available information.

(10) 'County of residence' of a client means the county of his

domicile at the time of his admission or commitment to a

facility. A county of residence is not changed because an

individual is temporarily out of his county in a facility or

otherwise.

(11) 'Dangerous to himself or others' means:
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a. 'Dangerous to himself means that within the relevant

past:

1. The individual has acted in such a way as to show:

I. That he would be unable, without care,

supervision, and the continued assistance of

others not otherwise available, to exercise

self-control, judgment, and discretion in the

conduct of his daily responsibilities and social

relations, or to satisfy his need for

nourishment, personal or medical care,

shelter, or self-protection and safety; and

II. That there is a reasonable probability of his

suffering serious physical debilitation within

the near future unless adequate treatment is

given pursuant to this Chapter. A showing of

behavior that is grossly irrational, of actions

that the individual is unable to control, of

behavior that is grossly inappropriate to the

situation, or of other evidence of severely

impaired insight and judgment shall create a

prima facie inference that the individual is

unable to care for himself; or

2. The individual has attempted suicide or threatened

suicide and that there is a reasonable probability of

suicide unless adequate treatment is given pursuant

to this Chapter; or

3. The individual has mutilated himself or attempted

to mutilate himself and that there is a reasonable
'

probability of serious self-mutilation unless

adequate treatment is given pursuant to this

Chapter.

Previous episodes of dangerousness to self, when

applicable, may be considered when determining

reasonable probability of physical debilitation, suicide, or

self-mutilation.

b. 'Dangerous to others' means that within the relevant

past, the individual has inflicted or attempted to inflict

or threatened to inflict serious bodily harm on

another, or has acted in such a way as to create a

substantial risk of serious bodily harm to another, or

has engaged in extreme destruction of property; and

that there is a reasonable probability that this conduct

will be repeated. Previous episodes of dangerousness

to others, when applicable, may be considered when
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determining reasonable probability of future dangerous

conduct. Clear, cogent, and convincing evidence that

an individual has committed a homicide in the relevant

past is prima facie evidence of dangerousness to others.

(12) 'Department' means the North Carolina Department of

Human Resources.

(12a) 'Developmental disability' means a severe, chronic

disability of a person which:

a. Is attributable to a mental or physical impairment or

combination of mental and physical impairments;

b. Is manifested before the person attains age 22, unless

the disability is caused by a traumatic head injury and

is manifested after age 22;

c. Is likely to continue indefinitely;

d. Results in substantial functional limitations in three or

more of the following areas of major life activity: self-

care, receptive and expressive language, capacity for

independent living, learning, mobility, self-direction

and economic self-sufficiency; and

e. Reflects the person's need for a combination and

sequence of special interdisciplinary, or generic care,

treatment, or other services which are of a lifelong or

extended duration and are individually planned and

coordinated; or

f. When applied to children from birth through four

years of age, may be evidenced as a developmental

delay.

(13) 'Division' means the Division of Mental Health,

Developmental Disabilities, and Substance Abuse Services

of the Department.

(13a) 'Eligible infants and toddlers' means children with or at

risk for developmental delays or atypical development

until:

a. They have reached their third birthday;

b. Their parents have requested to have them receive

services in the preschool program for handicapped

children established pursuant to Part 14 of Article IX

of Chapter 1 15C of the General Statutes; and

c. They have been placed in the program by the local

educational agency.

In no event shall a child be considered an eligible toddler

after the beginning of the school year immediately

following the child's third birthday.
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The early intervention services that may be provided for

these children and their families include early

identification and screening, multidisciplinary evaluations,

case management services, family training, counseling and

home visits, psychological services, speech pathology and

audiology, and occupational and physical therapy. All

evaluations performed as part of early intervention services

shall be appropriate to the individual child's age and

development.

(13b) 'Eligible psychologist' means a licensed practicing

psychologist who has at least two years' clinical

experience. After January 1, 1995, 'eligible psychologist'

means a licensed psychologist who holds permanent

licensure and certification as a health services provider

psychologist issued by the North Carolina Psychology

Board.

(14) 'Facility' means any person at one location whose primary

purpose is to provide services for the care, treatment,

habilitation, or rehabilitation of the mentally ill, the

developmentally disabled, or substance abusers, and

includes:

a. An 'area facility', which is a facility that is operated

by or under contract with the area authority. A
facility that is providing services under contract with

the area authority is an area facility for purposes of

the contracted services only. Area facilities may also

be licensable facilities in accordance with Article 2 of

this Chapter. A State facility is not an area facility;

I b. A 'licensable facility', which is a facility that provides

services for one or more minors or for two or more

adults. When the services offered are provided to

individuals who are mentally ill or developmentally

disabled, these services shall be day services offered to

the same individual for a period of three hours or

more during a 24-hour period, or residential services

provided for 24 consecutive hours or more. When the

services offered are provided to individuals who are

substance abusers, these services shall include all

outpatient services, day services offered to the same

individual for a period of three hours or more during

a 24-hour period, or residential services provided for

24 consecutive hours or more. Facilities for

individuals who are substance abusers include

chemical dependency facilities;
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c. A 'private facility', which is a facility that is either a

licensable facility or a special unit of a general

hospital or a part of either in which the specific

service provided is not covered under the terms of a

contract with an area authority;

d. The psychiatric service of the University of North

Carolina Hospitals at Chapel Hill;

e. A 'residential facility', which is a 24-hour facility that

is not a hospital, including a group home:
f. A 'State facility', which is a facility that is operated by

the Secretary;

g. A '24-hour facility', which is a facility that provides a

structured living environment and services for a period

of 24 consecutive hours or more and includes

hospitals that are facilities under this Chapter; and

h. A Veterans Administration facility or part thereof that

provides services for the care, treatment, habilitation,

or rehabilitation of the mentally ill, the

developmentally disabled, or substance abusers.

(15) 'Guardian' means a person appointed as a guardian of the

person or general guardian by the court under Chapters

7A or 35A or former Chapters 33 or 35 of the General

Statutes.

(16) 'Habilitation' means training, care, and specialized

therapies undertaken to assist a client in maintaining his

current level of functioning or in achieving progress in

developmental skills areas.

(17) 'Incompetent adult' means an adult individual adjudicated

incompetent.

(18) 'Intoxicated' means the condition of an individual whose
mental or physical functioning is presently substantially

impaired as a result of the use of alcohol or other

substance.

(19) 'Law-enforcement officer' means sheriff, deputy sheriff,

police officer. State highway patrolman, or an officer

employed by a city or county under G.S. 122C-302.

(20) 'Legally responsible person' means: (i) when applied to

an adult, who has been adjudicated incompetent, a

guardian; or (ii) when applied to a minor, a parent,

guardian, a person standing in loco parentis, or a legal

custodian other than a parent who has been granted

specific authority by law or in a custody order to consent
for medical care, including psychiatric treatment.
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(21) 'Mental illness' means: (i) when applied to an adult, an

illness which so lessens the capacity of the individual to

use self-control, judgment, and discretion in the conduct

of his affairs and social relations as to make it necessary

or advisable for him to be under treatment, care,

supervision, guidance, or control; and (ii) when applied to

a minor, a mental condition, other than mental retardation

alone, that so impairs the youth's capacity to exercise age

adequate self-control or judgment in the conduct of his

activities and social relationships so that he is in need of

treatment.

(22) 'Mental retardation' means significantly subaverage

general intellectual functioning existing concurrently with

deficits in adaptive behavior and manifested before age 22.

(23) 'Mentally retarded with accompanying behavior disorder'

means an individual who is mentally retarded and who has

a pattern of maladaptive behavior that is recognizable no

later than adolescence and is characterized by gross

outbursts of rage or physical aggression against other

individuals or property.

(24) 'Next of kin' means the individual designated in writing

by the client or his legally responsible persoti upon the

client's acceptance at a facility; provided that if no such

designation has been made, 'next of kin' means the

client's spouse or nearest blood relation in accordance

with G.S. 104A-1.

(25) 'Operating costs' means expenditures made by an area

authority in the delivery of services for mental health,

developmental disabilities, and substance abuse as

provided in this Chapter and includes the employment of

legal counsel on a temporary basis to represent the

interests of the area authority.

(26) Repealed by Session Laws 1987, c. 345, s. 1

.

(27) 'Outpatient treatment' as used in Part 7 of Article 5

means treatment in an outpatient setting and may include

medication, individual or group therapy, day or partial day

programming activities, services and training including

educational and vocational activities, supervision of living

arrangements, and any other services prescribed either to

alleviate the individual's illness or disability, to maintain

semi-independent functioning, or to prevent further

deterioration that may reasonably be predicted to result in

the need for inpatient commitment to a 24-hour facility.
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(28) 'Person' means any individual, firm, partnersiiip,

corporation, company, association, joint stock association,

agency, or area authority.

(29) 'Physician' means an individual licensed to practice

medicine in North Carolina under Chapter 90 of the

General Statutes or a licensed medical doctor employed by

the Veterans Administration.

(30) 'Provider of support services' means a person that

provides to a facility support services such as data

processing, dosage preparation, laboratory analyses, or

legal, medical, accounting, or other professional services,

including human services.

(30a) 'Psychologist' means an individual licensed to practice

psychology under Chapter 90. The term 'eligible

psychologist' is defined in subdivision (13a).

(31) 'Qualified professional' means any individual with

appropriate training or experience as specified by the

General Statutes or by rule of the Commission in the

fields of mental health or developmental disabilities or

substance abuse treatment or habilitation. including

physicians, psychologists, educators, social workers,

registered nurses, and certified counselors.

(32) 'Responsible professional' means an individual within a

facility who is designated by the facility director to be

responsible for the care, treatment, habilitation, or

rehabilitation of a specific client and who is eligible to

provide care, treatment, habilitation. or rehabilitation

relative to the client's disability.

(33) 'Secretary' means the Secretary of the Department of

Human Resources.

(33a) 'Severe and persistent mental illness' means a mental

disorder suffered by persons of 18 years of age or older

that leads these persons to exhibit emotional or behavioral

functioning that is so impaired as to interfere substantially

with their capacity to remain in the community without

supportive treatment or services of a long term or

indefinite duration. This disorder is a severe and

persistent mental disability, resulting in a long-term

limitation of functional capacities for the primary activities

of daily living, such as interpersonal relations,

homemaking, self-care, employment, and recreation.

(34) 'Single portal of entry and exit policy" means an

admission and discharge policy for State and area facilities

that may be adopted by an area authority and shall be
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approved by the Secretary before it is in force. The
policy and its provisions shall be designed to promote

quality client care in and among State and area facilities.

Furthermore, the policy shall be designed to integrate

otherwise independent facilities into a unified and

coordinated system, in which system the area authority

shall be responsible for assuring that the individual client

can receive services from the facility that is best able to

meet his needs. However, the policy may not be

inconsistent with any other provisions of the General

Statutes, nor may the policy include the complete

exclusion of clients from admission to any specific State or

area facility.

(35) 'Single portal area' means the county or counties that

comprise the catchment area of an area authority that has

adopted a single portal of entry and exit policy.

(36) 'Substance abuse' means the pathological use or abuse of

alcohol or other drugs in a way or to a degree that

produces an impairment in personal, social, or

occupational functioning. 'Substance abuse' may include

a pattern of tolerance and withdrawal.

(37) 'Substance abuser' means an individual who engages in

substance abuse."

Sec. 7. This act becomes effective October 1. 1993. The
Governor shall implement the requirement that Board members reside

in different congressional districts by taking this factor into account

when vacancies occur in the current terms or the current terms

expire.

In the General Assembly read three times and ratified this the

nthday of July, 1993.

S.B. 950 CHAPTER 376

AN ACT TO REQUIRE THAT ALL NEW HOSPICES RECEIVE A
CERTIFICATE OF NEED.

The General Assembly of North Carolina enacts:

Section 1. G.S. 131E-176(9b) reads as rewritten:

"(9b) 'Health service facility' means a hospital: psychiatric

facility; rehabilitation facility; long term care facility; kidney disease

treatment center, including freestanding hemodialysis units;

intermediate care facility for the mentally retarded; home health

agency office; chemical dependency treatment facility; hospice, hospice
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inpatient facility, hospice residential care facility; and ambulatory
surgical facility."

Sec. 2. G.S. 131E-176(9c) reads as rewritten:

"(9c) 'Health service facility bed' means a bed licensed for use

in a health service facility in the categories of (i) acute

care beds; (ii) psychiatric beds; (iii) rehabilitation beds;

(iv) nursing care beds; (v) intermediate care beds for the

mentally retarded; -aod (vi) chemical dependency treatment

beds , beds; (vii) hospice inpatient facility beds; and (viii)

hospice residential care facility beds.
"

Sec. 3. G.S. 131E-176 is amended by inserting the following

new subdivisions to read:
"
(13b) 'Hospice inpatient facility' means a freestanding licensed

hospice facility or a designated inpatient unit in an
existing health service facility which provides palliative

and supportive medical and other health services to meet
the physical, psychological, social, spiritual, and special

needs of terminally ill patients and their families in an
inpatient setting. For purposes of this Article only, a

hospital which has a contractual agreement with a

licensed hospice to provide inpatient services to a hospice
patient as defined in G.S. 131E-201(4) and provides

those services in a licensed acute care bed is not a

hospice inpatient facility and is not subject to the

requirements in G.S. 131E-176(5)(ii) for hospice

inpatient beds.

(13c) 'Hospice residential care facility' means a freestanding

licensed hospice facility which provides palliative and
supportive medical and other health services to meet the

physical, psychological, social, spiritual, and special

needs of terminally ill patients and their families in a

group residential setting.
"

Sec. 4. G.S. 131E-176(16)n. reads as rewritten:

"n. The construction, development or other establishment
of a hospice if the operating budget thereof is in

excess of one hundred thousand dollars ($100.000).
hospice, hospice inpatient facility, or hospice

residential care facility; ".

Sec. 5. G.S. 131E-201 is amended by inserting the following
new subdivisions to read:

"
(3a) 'Hospice inpatient facility' means a freestanding licensed

hospice facility or a designated inpatient unit in an
existing health service facility which provides palliative

and supportive medical and other health services to meet
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the physical, psychological, social, spiritual, and special

needs of terminally ill patients and their families in an

inpatient setting.

(5a) 'Hospice residential care facility' means a freestanding

.
licensed hospice facility which provides palliative and

supportive medical and other health services to meet the

physical, psychological, social, spiritual, and special needs

of terminally ill patients and their families in a group

residential setting.

(5b) 'Hospice services' means the provision of palliative and

supportive medical and other health services to meet the

physical, psychological, social, spiritual, and special needs

of patients and their families, which are experienced

during the final stages of terminal illness and during

dying and bereavement.
"

Sec. 6. G.S. 131E-202(a) reads as rewritten:

"(a) The Commission shall adopt rules for the licensing and

regulation of hospices hospices, hospice inpatient facilities, and

hospice residential care facilities pursuant to this Article for the

purpose of providing care, treatment, health, safety, welfare, and

comfort of hospice patients. These rules shall include, but not be

limited to:

(1) The qualifications and supervision of licensed and

nonlicensed personnel;

(2) The provision and coordination of home and inpatient care,

including the development of a written care plan;

(3) The management, operation, staffing, and equipping of the

hospice program;

(4) Clinical and business records kept by the hospice: hospice,

hospice inpatient care facility, and hospice residential care

facility; and

(5) Procedures for the review of utilization and quality of care."

Sec. 7. G.S. 13 IE-203 reads as rewritten:

"§ 13 IE-203. Coverage.

(a) Except as provided in subsection (b) of this section , no person

or other entity shall operate or represent himself or itself to the public

as operating a hospice hospice, a hospice inpatient facility, or a

hospice residential care facility, or offer or represent himself or itself

to the public as offering hospice services without obtaining a license

from the Department pursuant to this Article.

(b) Hospices administered by local health departments established

under Article 2 of Chapter 130A of the General Statutes shall not be

required to be licensed under this Article. Additionally, health care

facilities and agencies licensed under Article 5 or 6 of Chapter 13 IE
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of the General Statutes shall not be required to be separately licensed
under this Article. However, any facility or agency exempted from
licensure as a hospice under this subsection which operates a hospice,

a hospice inpatient facility, or a hospice residential care facility, or
offers hospice services shall be subject to rules adopted pursuant to

this Article.

(c) Hospice care shall be available 24 hours a day, seven days a

week."

Sec. 8. This act is effective upon ratification and applies to any
person, trust or estate, partnership, corporation, the State, and
political subdivisions of the State, or any comparable entity which has
not been licensed as a hospice prior to the ratification of this act;

provided, however, that if any such person or entity is exempt from
the requirement of a certificate of need prior to the ratification of this

act pursuant to G.S. 131E-176(16)n. and has made a written request
for written interpretation from the Certificate of Need Section of the
Division of Facility Services of the Department of Human Resources
on or before July 9, 1993, that person or entity shall have 90 days
after such written interpretation is issued to apply for a license or
otherwise satisfy the provisions of Article 10 of Chapter 13 IE of the
General Statutes to provide hospice services without complying with
the provisions of Section 4 of this act. Section 5 of this act shall not
apply to any dedicated inpatient hospice unit currently in operation on
the date of ratification.

In the General Assembly read three times and ratified this the
17th day of July, 1993.

H.B. 437 CHAPTER 377

AN ACT TO GRANT STATUTORY POWERS TO TRUSTEES
UNDER EXPRESS TRUST INSTRUMENTS.

The General Assembly of North Carolina enacts:

Section 1. Chapter 36A of the General Statutes is amended by
adding a new Article to read:

"ARTICLE 13.

"Powers of Trustees.
" § 36A-135. Applicability.

(a) This Article applies only to trustees under express trust

agreements, including testamentary trusts, whether the trustee is

appointed under an express trust agreement or appointed by the clerk
of superior court. This Article does not apply to trustees of:

(1) Resulting or constructive trusts;
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(2) Business trusts that provide for certificates to be issued to

the beneficiary;

(3) Investment trusts;

(4) Voting trusts;

(5) Security instruments;

(6) Trusts created by the judgment or decree of a court;

(7) Liquidation trusts;

(8) Trusts created for the primary purpose of paying dividends,

interest, interest coupons, salaries, wages, pensions or

profits, or employee benefits of any kind;

(9) Instruments in which a person is nominee or escrowee for

another;

(10) Trusts created in deposits in any financial institution; or

(11) Any other trust the nature of which does not allow for

general trust administration.

A trustee shall have all the powers and duties under this Article to

the extent that such powers and duties are not inconsistent with the

powers and duties imposed in the express trust. The powers and

duties of more than one trustee are subject to the provisions of G.S.

36A-73.

(b) Nothing contained in this Article shall be construed as

authorizing any departure from the express terms or limitations set

forth in any express trust agreement creating or limiting the trustee's

powers and duties.

(c) The powers contained in this Article are in addition to any

other powers granted or provided by law.

" § 36A-136. Powers of a truslee.

A trustee has the power to perform in a reasonable and prudent

manner every act that a reasonable and prudent person would perform

incident to the collection, preservation, management, use, and

distribution of the trust estate to accomplish the desired result of

administering the trust estate legally and in the best interest of the

trust beneficiaries, including the following specific powers:

(1) To take possession, custody, or control of assets transferred

to the trust.

(2) To retain for such time as the trustee shall deem advisable

any property, real or personal, which the trustee may
receive, even though the retention of such property by

reason of its character, amount, or proportion to the total

estate, or for any other reason, would not be appropriate

for the trustee apart from this provision.

(3) To receive assets from other fiduciaries or other sources.
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(4) To compromise, adjust, arbitrate, sue on or defend,

abandon, or otlierwise deal witli and settle claims in favor

of or against the estate.

(5) To make, execute, and deliver all instruments, under seal

or otherwise, as may be necessary in the exercise of the

powers granted in this section.

(6) To abandon or relinquish all rights in any property when,
in the trustee's opinion, acting reasonably and in good
faith, the property is valueless, or is so encumbered or is

otherwise in such condition that it is of no benefit or value

to the trust.

(7) To sell, exchange or otherwise dispose of, or grant options

with respect to, any personal property of the trust in the

manner prescribed by G.S. 36A-137 and G.S. 36A-138.

(8) To sell, exchange, partition, or otherwise dispose of, or
grant options with respect to, any real property' of the trust

in the manner prescribed by G.S. 36A-139 and G.S. 36A-
140, provided that if the terms of an express trust grant the

trustee the power to sell, exchange, partition, or otherwise

dispose of, or grant options with respect to. any real

property, the powers contained in the express trust shall

control, and the provisions of G.S. 36A-139 and G.S. 36A-
140 shall not apply.

(9) To comply with environmental law:

a^ To inspect property held by the trustee, including
interests in sole proprietorships, partnerships, or

corporations, and any assets owned by any such
business enterprise, for the purpose of determining
compliance with environmental law affecting such
property and to respond to any actual or threatened

violation of any environmental law affecting the

property held by the trustee;

b. To take any action necessary, on behalf of the estate or
trust, to prevent, abate, or otherwise remedy any actual

or threatened violation of any environmental law
affecting property held by the trustee, either before or
after the initiation of an enforcement action by any
governmental body;

c. To refuse to accept property in trust if the trustee

determines that the property to be donated to the trust

either is contaminated by a hazardous substance or is

being used for an activity directly or indirectly involving

a hazardous substance that could result in liability to
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the trust or otherwise impair the value of the assets held

by the trust;

d. To settle or compromise at any time any and all claims

against the trust that may be asserted by a governmental

body or private party involving the alleged violation of

any environmental law affecting the property held in

trust;

£. To disclaim any power granted by a document, statute,

or rule of law that, in the sole discretion of the trustee,

may cause the trustee to incur personal liability under

any environmental law; or

f. To decline to serve as a trustee if the trustee reasonably

believes that there is or may be a conflict of interest

between the trustee in his Fiduciary capacity and the

trustee in his individual capacity because of potential

claims or liabilities that may be asserted against the

trustee on behalf of the trust because of the type or

condition of assets held by the trust.

For purposes of this subdivision, the term 'environmental

law' means any federal, state, or local law, rule,

regulation, or ordinance relating to protection of the

environment or human health. For purposes of this

subdivision, the term 'hazardous substance' means any

substance defined as hazardous or toxic or otherwise

regulated by environmental law. The trustee shall be

entided to charge the cost of any inspection, review,

abatement, response, cleanup, or remedial action

authorized by this subdivision against the income or

! principal of the trust. A trustee shall not be personally

liable to any beneficiary or other party for a decrease in

value of assets in trust by reason of the trustee's

compliance with any environmental law, specifically

including reporting requirements under such law. Neither

the acceptance by the trustee of property or a failure by the

trustee to inspect property creates any inference as to

whether or not there is or may be liability under any

environmental law with respect to such property.

(10) To sell or exercise stock subscription or conversion rights,

or to consent, directly or through a committee or other

agent, to the reorganization, consolidation, merger,

dissolution, or liquidation of a corporate or other business

enterprise.

(1 1) To insure the trust's assets against damage or loss, at the

expense of the trust.
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(12) To pay taxes, assessments, and other expenses incident to

the collection, care, administration, and protection of the

trust property.

(13) To pay necessary expenses of administering the trust from

the trust property.

(14) To employ persons, firms, and corporations, including

agents, auditors, accountants, brokers, attorneys-at-law,

attorneys-in-fact, investment advisors, appraisers,

custodians, rental agents, realtors, and tax specialists to

advise or assist the trustee in the performance of the

trustee's administrative duties, and to charge the expense of

such employment to the trust.

(15) To continue any business, venture, or farming operation in

which the trust has an interest, when such continuation is

reasonably necessary or desirable to preserve the value,

including goodwill, of the trust's interest in such business.

(16) To incorporate, or participate in the incorporation of, any

business or venture in which the trust may have an

interest.

(17) To invest and reinvest trust property as the trustee deems
advisable in accordance with the provisions of the trust or

as provided by law.

(18) To lease any property of the trust for a term of not more
than three years.

(19) To foreclose, as an incident to the collection of any bond,

note, or other obligation, any mortgage, deed of trust, or

other lien securing such bond, note, or other obligation,

and to bid on the property at the foreclosure sale, or to

acquire the property from the mortgagor or obligor without

foreclosure, and to retain the property so bid on or taken

over without foreclosure.

(20) To borrow money for such periods of time and upon such

terms and conditions as to rates, maturities, renewals, and

security as the trustee deems advisable, including the power

of a corporate trustee to borrow from the trustee's own
banking department, for the sole purpose of paying debts,

taxes, and other claims against the trust property as may be

required to secure such loan or loans, and to renew
existing loans either as to make or endorser.

(21) To allocate items of income or expense to either trust

income or principal, as permitted or provided by law.

(22) To make payments of money, or of property in lieu of

money, to or for a minor or incompetent in any one or

more of the following ways:
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a. To such minor or incompetent directly; '

b^ To any person or institution providing support,

maintenance, education, or medical, surgical, iiospitai,

or other institutional care of such minor or incompetent

in direct payment for those services;

c. To the legal or natural guardian of such minor or

incompetent;

d. To any person, whether or not appointed guardian of

the person by any court, who shall in fact have the care

and custody of the person of such minor or

incompetent;

e^ To a custodian for such beneficiary under a uniform

gifts or transfers to minors act.

The fiduciary shall not be under any duty to see the

application of the payments so made, if the fiduciary

exercised due care in the selection of the person, including

the minor or incompetent, to whom the payments were

made. The receipt by such person shall be full acquittance

to the fiduciary.

(23) To deposit, as a trustee, funds of the trust in a bank,

including a bank operated by the trustee upon compliance

with the provisions of G.S. 36A-63.
"
§ 36A-I37. Disposiiion of personal properly without court order.

Pursuant to the authority contained in G.S. 36A- 136(7). the trustee

has the power to sell at either a public or private sale, or to exchange

or otherwise dispose of, or grant options with respect to, personal

property of the trust without court order.

" § 36A-I38. Disposition ofpersonal property by court order.

(a) A trustee may request the clerk of superior court to issue to

him an order to sell, exchange, or otherwise dispose of, or grant

options with respect to, personal property of the trust.

(b) Sales of personal property shall be conducted as provided in

Article 29A of Chapter 1 of the General Statutes, entitled 'Judicial

Sales.'

"
§ 36A-139. Disposition of real property without court order.

Pursuant to the authority contained in G.S. 36A- 136(8), the trustee

has the power to sell, exchange, partition, or otherwise dispose of, or

grant options with respect to, real property of the trust upon such

terms as he may deem just and for the advantage of the trust. The

procedure shall be as provided in Article 29A of Chapter 1 of the

General Statutes, entitled 'Judicial Sales.' If the clerk of superior

court is petitioned and provided with satisfactory proof that the best

interest of the estate will be served by private sale, the clerk may
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authorize a private sale in accordance with the provisions of G.S.l-
339.33 through G.S. 1-339. 40.
" § 36A- 140. Disposition of real properly by court order.

(a) A trustee may request the clerk of superior court to issue to

him an order to sell, exchange, partition, or otherwise dispose of, or
grant options with respect to, real property of the trust.

(b) Sales of real property shall be conducted as provided in Article

29A of Chapter 1 of the General Statutes, entitled Judicial Sales.'
"

Sec. 2. G.S. 1-339.4 is amended by adding a new subdivision

to read:
"
(8) In a proceeding to sell property of a trust, the trustee.

"

Sec. 3. G.S. 1-339. 10(c) reads as rewritten:

"(c) Whenever an executor or trustee of a testamentary trust is

ordered to sell real property, the judge or clerk having jurisdiction

shall require such executor, executor or trustee of a testamentary
trust, before receiving the proceeds of the sale, to furnish bond to

cover such proceeds, unless the will provides otherwise, in which case
the judge or clerk may require such bond."

Sec. 4. This act becomes effective on December I, 1993, and
applies to all trusts in existence on December 1, 1993 or created on or
after December 1, 1993.

In the General Assembly read three times and ratified this the
17th day of July, 1993.

H.B. 604 CHAPTER 378

AN ACT TO AUTHORIZE COUNTIES THAT HAVE PROTECTED
MOUNTAIN RIDGES TO ESTABLISH COUNTY SERVICE
DISTRICTS TO PROVIDE FOR CERTAIN ROAD NEEDS OF
THE DISTRICT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A-301 is amended by adding a new
subsection to read:

"
(d) The board of commissioners of a county that contains a

protected mountain ridge, as defined by G.S. ll3A-206(6), may
define any number of service districts to finance for the district the
maintenance of public roads that are located in the district, are not
maintained by the Department of Transportation, and were recorded
on a plat in the register of deeds office before October 1 . 1975. The
service district or districts created shall include only property within
such platted subdivision and one or more additional contiguous platted

subdivisions."
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Sec. 2, G.S. 153A- 149(c) is amended by adding a new
subdivision to read:

"
(28a) Roads. — To provide for the maintenance of county

roads as authorized by G.S. 153A-3Ql(d).
"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

ISthday of July, 1993.

S.B. 981 CHAPTER 379

AN ACT TO AMEND THE CHARTER OF THE CITY OF
ALBEMARLE WITH RESPECT TO THE DISTRIBUTION OF
THE NET PROCEEDS FROM THE OPERATION OF
ALCOHOLIC BEVERAGE CONTROL STORES.

The General Assembly of North Carolina enacts:

Section 1. Paragraph E. of Section 6.1 of the Charter of the

City of Albemarle as amended by Section 1 of Chapter 259 of the

1979 Session Laws is further amended to read:

"E. Out of the net revenue remaining after the payment of all costs

and operating expenses, and after retaining a sufficient working

capital, the City of Albemarle Board of Alcoholic Control shall:

(1) expend ten percent (10%) for law enforcement purposes;

(2) expend ten percent (10%) for rehabilitation;

(3) expend twenty-five percent (25%) for the public schools;

(4) pay over, on a quarterly basis, fifteen percent (15%) to the

general fund of Stanly County;

(5) pay over, on a quarterly basis, twenty-five percent (25%) to

the general fund of the City of Albemarle for capital

improvements; and

(6) pay over, on a quarterly basis, fifteen percent (15%) to the

general fund of the City of Albemarle to promote tourism

and economic development."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

18th day of July, 1993.

H.B. 46 CHAPTER 380

AN ACT TO PROVIDE FOR POSTPONEMENT OF CERTAIN
ASSESSMENTS IN WINSTON-SALEM AND FORSYTH
COUNTY.

The General Assembly of North Carolina enacts:
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Section 1. G.S. 160A-233(e), as enacted by Chapter 203,
Session Laws of 1977, reads as rewritten:

"(e) Where the owner of property subject to assessments meets the

requirements of G.S. 105-277.1, being 65 years of age or older, or

totally and permanently disabled and having a disposable income as

specified in G.S. 105-277.1, interest on the assessment shall accrue at

the rate established by the governing board of the city, but not more
than eight percent (8%) per annum, but the assessment, while it

becomes a lien against the property, shall not become due and payable
until the property is no longer owned by the owner meeting the

requirements of G.S. 105-277.1, and the 10 year statute of limitation

set forth in subsection (d) above shall not begin to run against the

assessment until property is no longer owned by said owner.
Assessments against agricultural, horticultural, or forest lands, as

defined by G.S. 105-277.2, shall be deferred in the same manner as

property taxes are deferred under G.S. 105-277.4. Further, the

City/County Utility Commission, in fixing the interest rate in an
assessment resolution, may provide for assessments postponed for

elderly or permanently disabled property owners, or for property
which is agricultural, horticultural, or forest property hereunder, that

when the assessment plus interest shall come due, the owner paying
the assessment shall pay the lesser of this computed amount, or the

amount which would be owed under the then current assessment rate,

provided that the land in question met the definition in G.S. 105-

277.2 sometime during the prior five years and no development has
taken place on the land.

"

Sec. 2. This act applies only to the City of Winston-Salem,
Forsyth County, and their City/County Utility Commission.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

18thday of July, 1993.

H.B. 844 CHAPTER 381

AN ACT TO PROVIDE THAT ALAMANCE COUNTY AND THE
CITIES LOCATED IN THAT COUNTY MAY REQUIRE
ISSUANCE OF A BUILDING PERMIT FOR THE
REPLACEMENT AND DISPOSAL OF ROOFING.

The General Assembly of North Carolina enacts:

Section 1. G.S. 153A-357 is amended by adding a new
subsection to read:

"
(c) A county may by ordinance provide that a permit shall be

required for the removal and replacement of roofing if the cost of
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removing and replacing the roofing exceeds one thousand five hundred

dollars ($1,500). The application for a permit required under this

subsection shall state the disposal site for the replaced roofing and the

designated disposal site shall be included on the face of the permit.
"

Sec. 2. G.S. 160A-417 is amended by adding a new subsection

to read:
"
(c) A city may by ordinance provide that a permit shall be

required for the removal and replacement of roofing if the cost of

removing and replacing the roofing exceeds one thousand five hundred
dollars ($1,500). The application for a permit required under this

subsection shall state the disposal site for the replaced roofing and the

designated disposal site shall be included on the face of the permit.
"

Sec. 3. This act applies only to Alamance County and the cities

located in that county.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

18th day of July, 1993.

S.B. 63 CHAPTER 382

AN ACT TO REPEAL THE TWO PERCENT RESTRICTION ON
THE USE OF PROCEEDS OF THE REGIONAL
TRANSPORTATION AUTHORITY REGISTRATION TAX FOR
ADMINISTRATIVE PURPOSES AND TO REQUIRE THE
AUTHORITY TO SUBMIT ANNUAL REPORTS TO THE
GENERAL ASSEMBLY.

The General Assembly of North Carolina enacts:

Section 1. G.S. 160A-623(il) is repealed.

Sec. 2. Chapter 160A of the General Statutes is amended by

adding a new section to read:
" § 160A-625. Reports to the General Assembly.

The Authority shall annually submit to the General Assembly, on or

before February 1, its annual operating report, including a report of

its administrative expenditures, and its audited financial report. In

odd-numbered years, the report shall be submitted to the Senate and

House Transportation Committees. In even-numbered years, the

report shall be submitted to the Joint Legislative Transportation

Oversight Committee. "

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

ISthday of July, 1993.
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S.B. 204 CHAPTER 383

AN ACT TO IMPLEMENT A RECOMMENDATION OF THE
GOVERNMENT PERFORMANCE AUDIT COMMITTEE TO
MAKE THE CERTIFICATE OF NEED PROGRAM SELF-
FUNDED BY INCREASING THE MINIMUM AND MAXIMUM
CON APPLICATION FEES.

The General Assembly of North Carolina enacts:

Section 1. The General Assembly finds that, while other states

with certificate of need agencies have increased fees or downsized staff

to fund their programs without state revenue, the application fees

generated by North Carolina's certificate of need program currently

cover only seventy-five percent (75%) of program expenses.

Sec. 2. G.S. 131E-177(9) reads as rewritten:

"(9) Establish and collect fees for submitting applications for

certificates-of-need, which fees shall be based on the total

cost of the project for which the applicant i s applying.

certificates of need. The fee schedule established should

generate sufficient revenue to offset the entire cost of the

certificate of need program. This fee may not exceed

fifteen thou sand dollars ($15,000) seventeen thousand five

hundred dollars ($17,500) and may not be less than iour

hundred—dollars

—

($400.00). two thousand dollars

($2,000).
"

Sec. 3. G.S. 131E-177(9), as amended by Section 1 of this act,

reads as rewritten:

"(9) Establish and collect fees for submitting applications for

certificates of need. The fee schedule established should

generate sufficient revenue to offset the entire cost of the

certificate of need program. This fee may not exceed

seventeen thousand five hundred dollars ($17,500) and may
not be less than two thousand dollars ($2,000). Fees

collected under this subdivision shall be credited to the

General Fund as nontax revenue.
"

Sec. 4. Section 3 of this act becomes effective July 1, 1994.

The remaining sections of this act become effective upon ratification

and apply to applications submitted on or after that date.

In the General Assembly read three times and ratified this the

ISthday of July, 1993.
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SB. 621 CHAPTER 384

AN ACT TO AUTHORIZE FEES FOR REGISTRANTS UNDER
THE CONTROLLED SUBSTANCES ACT.

The General Assembly of North Carolina enacts: V? /

Section 1. G.S. 90-100 reads as rewritten:

"§ 90-100. Rules and regulations, Rules.

The Commission is authorized to promulgate rules and regulation s

may adopt rules relating to the registration and control of the

manufacture, distribution, security, and dispensing of controlled

substances within this State."

Sec, 2. G.S. 90-101 reads as rewritten:

"§ 90-101. Annual registration and fee to manufacture, etc , controlled

substances—generally ; engage in listed activities with controlled

substances; effect of registration; exceptions; waiver; inspection.

(a) Every person who manufactures, distributes, di spen ses

dispenses, or conducts research with any controlled substance within

this State or who proposes to engage in the manufacture, di stribution,

dispensing—of,—of—the

—

conduct of research—with—awy

—

controlled

substance within thi s State, any of these activities shall obtain annually

a regi stration issued by register with the North Carolina Department

of Human Resources Resources, in accordance with rules -and

regulation s promulgated adopted by the Commi ssion. Commission,
and shall pay the registration fee set by the Commission for the

category to which the applicant belongs. An applicant for registration

shall file an application for registration with the Department of Human
Resources and submit the required fee with the application. The
categories of applicants and the maximum fee for each category are as

follows:

CATEGORY MAXIMUM FEE
umnc $150.00
Hospital 350.00

Nursing Home 150.00

Teaching Institution 150.00

Researcher 150.00

Analytical Laboratory 150.00

Distributor >. 600.00
Manufacturer 700.00.

(b) Persons registered by the North Carolina Department of

Human Resources under this Article (including research facilities) to

manufacture, distribute, dispense or conduct research with controlled

substances may possess, manufacture, distribute, dispense or conduct
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research with those substances to the extent authorized by their

registration and in conformity with the other provisions of this Article.

(c) The following persons shall not be required to register and may
lawfully possess controlled substances under the provisions of this

Article:

(1) An agent, or an employee thereof, of any registered

manufacturer, distributor, or dispenser of any controlled

substance if such agent is acting in the usual course of his

business or employment;

(2) The State courier service operated by the Department of

Administration, a common or contract carrier, or a public

warehouseman, or an employee thereof, whose possession of

any controlled substance is in the usual course of his

business or employment;

(3) An ultimate user or a person in possession of any controlled

substance pursuant to a lawful order of a practitioner;

(4) Repealed by Session Laws 1977, c. 891, s. 4.

(5) Any law-enforcement officer acting within the course and

scope of official duties, or any person employed in an

official capacity by, or acting as an agent of, any

law-enforcement agency or other agency charged with

enforcing the provisions of this Article when acting within

the course and scope of official duties; and

(6) A practitioner, as defined in G.S. 90-87(22)a., who is

required to be licensed in North Carolina by his respective

licensing board.

(d) The Commission may, by regulation, rule, waive the

requirement for registration of certain classes of manufacturers,

distributors, or dispensers if it finds it consistent with the public health

and safety.

(e) A separate registration shall be required at each principal place

of business, research or professional practice where the registrant

manufactures, distributes, dispenses or uses controlled substances.

(0 The North Carolina Department of Human Resources is

authorized to inspect the establishment of a registrant, applicant for

registration, or practitioner in accordance with rules and regulation s

promulgated adopted by the Commission.

(g) Practitioners licensed in North Carolina by their respective

licensing boards may possess, dispense or administer controlled

substances to the extent authorized by law and by their boards.

(h) A physician licensed by the Board of Medical Examiners
pursuant to Article 1 of this Chapter may possess, dispense or

administer tetrahydrocannabinols in duly constituted pharmaceutical
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form for human administration for treatment purposes pursuant to

regulations rules adopted by the Commission.

(i) A physician licensed by the Board of Medical Examiners

pursuant to Article 1 of this Chapter may dispense or administer

Dronabinol or Nabilone as scheduled in G.S. 90-90(e) only as an

antiemetic agent in cancer chemotherapy."

Sec. 3. This act becomes effective January 1, 1994, and applies

to applications for registration submitted on or after that date.

In the General Assembly read three times and ratified this the

18th day of July, 1993.

S.B. 1248 CHAPTER 385

AN ACT TO INCREASE THE CHARGES FOR INSPECTION OF
MOTOR VEHICLES.

Section 1. G.S. 20-183.7 reads as rewritten:

"§ 20-183.7. Charges for inspections and certificates; safety equipment

inspection station records.

(a) Every safety equipment inspection station shall charge a fee of

five dollars and t\venty-five cents ($5.25) effective October 1, 1989;

and a fee of six dollars and twenty-five cents ($6.25) effective October

1, ^1990 1990; and a fee of eight dollars and twenty-five cents ($8.25)

effective October 1. 1993, for inspecting a motor vehicle to determine

compliance with the safety inspection requirements of this Article and

shall give the vehicle operator a dated receipt, indicating the articles

and equipment approved and disapproved. At any time within 90 days

thereafter, when the receipt is presented to the inspection station

which issued it with a request for reinspection, that inspection station

shall reinspect the vehicle at no charge. Whenever any vehicle is

approved, the inspection station shall obtain an additional fee of one

dollar ($1.00) for a valid inspection certificate, and affix the certificate

to that vehicle or otherwise document the issuance of the certificate in

a manner prescribed by the Commissioner of Motor Vehicles.

(al) For inspection of vehicles required to be inspected under the

inspection/maintenance provisions of G.S. 20- 183.3(b), every safety

equipment inspection station shall charge a fee of ten dollars and ten

cents ($10 . 10) effective October 1, 1989; and a fee of thirteen dollars

($13.00) effective October 1, 45190, 1990; and a fee of seventeen

dollars ($17.00) effective October 1, 1993, for inspecting a motor

vehicle to determine compliance with the safety inspection

requirements and the exhaust emission standards pursuant to the

inspection/maintenance requirements of this Article and shall give the

vehicle operator a dated receipt indicating the articles and equipment
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approved or disapproved and whether the vehicle met the emission

control standards. If the vehicle is disapproved, at any time within 30
days thereafter when the receipt is presented to the inspection station

which issued it with a request for reinspection, that inspection station

shall reinspect the vehicle at no charge. Whenever any vehicle is

approved, the inspection station shall obtain an additional fee of two
dollars and forty cents ($2.40) for a valid inspection certificate

covering both the safety inspection requirements and the emission
control inspection/maintenance requirements and affix the certificate to

that vehicle or otherwise document the issuance of the certificate in a

manner prescribed by the Commissioner of Motor Vehicles.

(b) Self-inspector stations licensed under G.S. 20-183.4 are exempt
from the inspecting fee provisions of subsection (a) above, but shall

pay to the Division of Motor Vehicles the prescribed certificate fee for

each inspection certificate issued by it.

(c) Fees collected for inspection certificates are payable to the

Division of Motor Vehicles. The amount of each fee listed in the

table below shall be credited to the Highway Fund, the Volunteer
Rescue/EMS Fund established in G.S. 58-87-5, the Rescue Squad
Workers' Relief Fund established in G.S. 58-88-5, and the Division

of Environmental Management of the Department of Environment,
Health, and Natural Resources:

Fund or Agency Fee Imposed Fee Imposed
Under (a) Under (al)

Highway Fund .75 1.80
Volunteer Rescue/EMS Fund .15 .15

Rescue Squad Workers' Relief

Fund .10 .10
Division of Environmental

Management .00 .35.

(d) Each inspection station shall maintain a record of inspections

performed, in a form approved by the Division of Motor Vehicles, for

a period of 18 months and such records shall be made available for

inspection by any law-enforcement officer, upon demand, during
normal business hours."

Sec. 2. This act becomes effective October 1, 1993.
In the General Assembly read three times and ratified this the

18th day of July, 1993.

H.B. 552 CHAPTER 386

AN ACT TO CLARIFY THE MEDICAID LAW REGARDING THE
FINANCIAL RESPONSIBILITY OF PARENTS FOR CHILDREN
UNDER TWENTY-ONE IN MEDICAL INSTITUTIONS.
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The General Assembly of North Carolina enacts:

Section 1. Chapter 108A is amended by inserting a new
section to read:

" § 108A-61.1 . Financial responsibility of a parent for a child under age

21 in a medical institution.

Notwithstanding any other provisions of the law, for the purpose of

determining eligibility for medical assistance under Title XIX of the

Social Security Act, 42 U.S.C. § 1396 et seq., the income and

financial resources of the natural or adoptive parents of a person who
is under the age of 21 and who requires Medicaid covered services in

a medical institution shall not be counted if the patient's physician

certifies, and the Division of Medical Assistance or its agents approve,

that continuous care and treatment are expected to exceed 12 months.

For purposes of this subsection, 'medical institution' means licensed

acute care inpatient medical facilities providing medical, surgical, and

psychiatric or substance abuse treatment, or facilities providing skilled

or intermediate care, including intermediate care for the mentally

retarded.
"

Sec. 2. G.S. 143-127. 1(d) is repealed.

Sec. 3. This act becomes effective October 1, 1993, and applies

to determination of eligibility made on or after that date.

In the General Assembly read three times and ratified this the

18th day of July, 1993.
,

H.B. 883 CHAPTER 387

AN ACT TO EXEMPT MECKLENBURG COUNTY FROM
PROVISIONS OF THE NORTH CAROLINA BUILDING CODE
THAT REQUIRE BUILDING INSPECTION DEPARTMENTS
TO REVIEW RESIDENTIAL PLANS.

The General Assembly of North Carolina enacts:

Section 1. Provisions of the North Carolina Building Code

requiring county building inspection departments to review residential

plans do not apply to Mecklenburg County.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

18th day of July, 1993.
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SB. 84 CHAPTER 388

AN ACT TO ESTABLISH A COMPREHENSIVE COMPENSATION
SYSTEM FOR STATE EMPLOYEES SUBJECT TO CHAPTER
126 OF THE GENERAL STATUTES AND TO DIRECT THE
DISTRIBUTION OF APPROPRIATIONS FOR
IMPLEMENTATION OF THIS COMPREHENSIVE
COMPENSATION SYSTEM.

The General Assembly of North Carolina enacts:

Section 1. G.S. 126-7 reads as rewritten:

"§ 126-7. Compensation—of—State—employees, Comprehensive

Compensation System.

(a) It is the policy of the State to compensate its employees at a

level sufficient to encourage excellence of performance and to maintain

the labor market competitiveness necessary to recruit and retain a

competent work force. To this end, salary increases to State

employees may be based, in part, on each individual employee' s job

performance and, in part, on general increases given to all State

employees , shall be implemented through the Comprehensive
Compensation System based upon the individual performance of each

State employee. The Comprehensive Compensation System shall

combine salary increases and awards into an interrelated system of

compensation that furthers the recruitment, retention, career service,

and outstanding performance of State employees.

49^—General salary increases for State employees shall precede any
con sideration of a performance pay allocation.—Performance pay shall

be allocated only when the total allocation for increases equals or

exceeds t^vo percent (2%) ,

(a2) For the purpose of this section, unless the context indicates

otherwise:

(1) 'Career growth recognition award' means an annual salary

increase awarded to a State employee whose final annual

performance appraisal indicates job performance that meets

or exceeds management's expectations and performance

requirements;

(2) 'Cost-of-living adjustment' means a general salary increase

given to State employees in response to inflation and labor

market factors;

(3) 'Performance bonus' means a salary increase that is

awarded in a lump sum to a State employee whose final

annual performance appraisal indicates job performance
that exceeds management's expectations and performance
requirements.
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(b) To guide the Governor and the General Assembly in making

appropriations to further the compensation policy of the State, fund the

Comprehensive Compensation System, the State Personnel

Commission shall conduct annual compensation surveys. The
Commission shall present the results of the compensation survey to the

Appropriations Committees of the House and Senate no later than two

weeks after the convening of the legislature in odd years and May 1 st

of even years.

(bl) The Comprehensive Compensation System shall consist of the

following components: (i) the career growth recognition award, (ii) the

cost-of-living adjustment, and (iii) the performance bonus. The career

growth recognition award shall be the primary method by which an

employee progresses through his or her salary range and shall be

awarded annually to employees who qualify for the award. An
employee may receive, within a 12-month period, the career growth

recognition award, the cost-of-living adjustment, and the performance

bonus, if the employee's job performance equals or exceeds the level

of performance set forth in subdivisions (4), (4a), and (4b) of

subsection (c) of this section. No employee shall be eligible to receive

during a 12-month period a performance bonus greater than the

maximum amount or less than the minimum amount established by

the Commission. Nothing in this section shall affect the system of

longevity payments established by the Commission.

(c) Performance increases , if awarded, Career growth recognition

awards, cost-of-living adjustments, and performance bonuses shall be

based on annual performance appraisals of all employees conducted by

each department, agency, and institution. The State Personnel

Commission, under the authority of G.S. 126-4(8), shall adopt policy

and regulations for performance appraisal. The policy and regulations

shall include the following:

(1) The performance appraisal system of each department,

agency, or institution shall be designed and administered to

ensure that performance increases are di stributed fairly and

reward—©aly

—

performance—that

—

exceeds—performance

requirements , career growth recognition awards, cost-of-

living adjustments, and performance bonuses are

distributed fairly.

(2) To be eligible to distribute its share of the performance

increase allocation, career growth recognition awards, cost-

of-living adjustments, and performance bonuses, a

department, agency, or institution shall have an operative

performance appraisal system which has been approved by

the State

—

Personnel—Director Commission. The

performance appraisal system adopted shall use a rating
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scale of five levels, with level four or better qualifying for

performance bonuses, level three or better qualifying for

career growth recognition awards, and level two or better

qualifying for cost-of-living adjustments. The performance
appraisal system adopted shall adhere to modern personnel
management techniques and practices in common use in

the public and private sectors. The performance apprai sal

system adopted shall u se a rating scale of:

ar Five levels, with the top Uvo levels qualifying for

performance increases or

•br Other than five level s , with the level s qualif^nng for

performance increases to be designated by the State

Personnel Commission, for those job clas s ifications in

those employing units where a department, agency, or

in stitution—demon strates—to—the—State—Personnel
Commission that some number of levels other than five

would—be

—

appropriate,—and

—

the—State—Personnel
Commi ssion,—after

—

conducting—a

—

public—hearing,

determines that a rating scale of other than five level s i s

more appropriate than five levels for a particular job
classification within a particular employing unit .

There shall be a presumption that a five -level system i s the

most appropriate system, and the department, agency, or
institution mu s t demon s trate with clear and convincing
evidence that a different system is more appropriate.—The
performance apprai sal—system adopted—sbaU—adhere to

modern personnel management techniques and practices in

common—use—i«—the

—

public—aod—private—sectors.

Departments ,
—agencies , and in stitutions with exi sting

performance appraisal systems which use a rating scale

which is not con s i stent with the system described above
shall have until July 1, 1991, to bring their systems into

compliance with this subsection.

(3) The State Personnel Director shall help departments,
agencies, and institutions to establish and administer their

performance appraisal systems and shall provide initial and
ongoing training in performance appraisal and performance
system administration.

(4) Aft

—

employee whose—performance—exceeds—performance
requirements shall receive a performance increase unless
the—employee's—supervisor ju stifies—m—writing—to—the

employee the deci s ion—not to award—the performance
increase . An employee whose performance does not exceed
performance requirements shall not receive a performance
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increase. Standards for performance and standard s for

performance pay increases may be establi shed for each

department, agency, or in stitution.—These standards may
4iot—set

—

limits—so—as—to

—

preclude—an

—

employee whose

performance—exceed s

—

performance—requirements—from
con sideration—fof—an

—

increase. An employee whose
performance is rated at or above level four of the rating

scale shall be eligible to receive, subject to the rules and

regulations of the Commission, a performance bonus
unless the employee's supervisor Justifies in writing to the

employee the decision not to award the performance bonus.

Other than the Commission, no department, agency, or

institution shall set limits so as to preclude an employee

whose performance exceeds management's expectations and

performance requirements from consideration for a

performance bonus.

(4a) An employee whose performance is rated at or above level

three of the rating scale shall receive a career growth

recognition award unless the employee's supervisor justifies

in writing to the employee the decision not to give the

career growth recognition award. The career growth

recognition award shall represent a two percent (2%)
increase within the employee's assigned pay grade. In no

event shall any award increase an employee's compensation

above the maximum of the range. Other than the

Commission, no agency, department, or institution shall set

limits so as to preclude an employee whose performance

meets or exceeds management's expectations and

performance requirements from receiving a career growth

recognition award.

(4b) An employee whose performance is rated at or above level

two of the rating scale and who is not involved in the final

written stage of the disciplinary procedure shall receive a

cost-of-living increase. Other than the Commission, no

agency, department, or institution shall set limits or initiate

written disciplinary procedures for the purpose of

precluding an eligible employee from receiving a cost-of-

living adjustment.

(5) The State Personnel Director shall set the performance

increase ranges allowable for levels of performance that

exceed performance requirements. An employee whose
performance exceed s expectation s shall receive a percentage

increase equal to the midrange value for hi s rating, unles s

the superviser can justify an increase above or below the
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midrange value within the allowable range.—The superviser

s hall give an employee written ju s tification of hi s deci s ion

to award an increase above or below the midrange value

when—the

—

employee—reques ts—written ju s tification. A
supervisor' s

—

performance—appraisal—piaoT

—

evaluation

standards—fof—eaeh

—

employee,—and

—

individual—employee
ratings and recommended performance increase amounts ,

with ju s tification, s hall be reviewed and approved by that

supervi sor' s next higher level s upervisor.

(5a) If an employee is otherwi se eligible for a performance
increase and i s at the top of (but does not exceed) a pay
scale, the employee shall receive a performance increase in

the form of a performance bonus.—This performance bonu s

shall be a one-time, lump-sum award paid separately from
any other payment to the employee for the year .—Sueh
award s hall not serve to increase the base pay of such
employee. An award of thi s bonu s purs uant to thi s

subdivis ion does not affect :

ar The value of the top of any pay scale; and
br The employee' s current salary, which will remain at the

top of the pay scale.

Except as provided in thi s subdivision, all other provision s

of thi s subsection s hall apply to an employee at the top of a

pay scale .

(6) The State Personnel Director may suspend rescind any
career growth recognition award or performance increase

bonus that does not appear to meet the intent of the

provisions of the performance -pay appraisal system and
require the originating department, agency, or institution to

reconsider or justify the increase.

(7) An employee who disputes the fairness of his or her
performance evaluation appraisal or the sufficiency amount
of a performance bonus increa se awarded or who believes

that he or she was unfairly denied a career growth
recognition award or performance increase bonus shall first

discuss the problem with his or her supervisor. Appeals of
the supervisor's decision shall be made only to the

grievance committee or internal performance review board
of the department, agency, or institution which shall make
a recommendation to the head of the department, agency,
or institution for final decision. The State Personnel
Director shall help a department, agency, or institution

establish an internal performance review board or, if it

includes employee members, to use its existing grievance
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committee to hear performance pay disputes.

Notwithstanding G.S. 150B-2(2) and G.S. 126-22, 126-25,

and 126-34, performance pay disputes, including disputes

about individual performance appraisals, shall not be

considered contested case issues.

(7a) Each department, agency, and institution shall establish a

performance management and pay advisory committee as

part of the performance appraisal system. The purpose of

the committee is to ensure that performance pay increases

salary increases and awards are made in an equitable

manner. The committee shall be responsible for

reviewing:

a. Agency performance pay salary increase and award

policies and performance pay plan to determine whether

this section and any guidelines promulgated by the

Office of State Personnel State Personnel Commission

have been adhered to;

b. Agency training and education programs to determine

whether all employees receive appropriate information;

and

c. Performance appraisal ratings within the department,

agency, or institution to determine whether an equitable

distribution has been made.

The committee must have a minimum of five

members. The head of each department, agency, and

institution shall appoint the members of the committee

with equal representation of nonsupervisory,

supervisory, and management employees. The

committee shall elect its own chair.

The performance management and pay advisory

committee shall meet at least two times each year. The

committee shall submit a written report following each

meeting to the head of the department, agency, or

institution. The report shall include recommendations

for changes and corrections in the administration of the

performance management system. The

recommendations of the committee shall be advisory

only. The head of the department, agency, or

institution shall respond to the committee within three

months. Copies of the report shall be included in the

report to the Office of State Personnel that is required

of that agency, department, or institution. Summaries

of the report shall be included in the annual reports that

are mandated by this subsection.
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Nothing in subdivi sion (7a) and each subpart hereof

shall be con strued to obligate the General Assembly to

appropriate funds to implement the provi s ion s of thi s

s ubdivi sion .

(8) The State Personnel Director shall monitor the performance
appraisal system and performance increase di stribution of

each employing unit the distribution of salary increases and
awards within each department, agency, and institution.

Each department, agency, and institution shall submit to

the Director annual reports which shall include data on the

demographics of performance ratings, the frequency of

evaluations, the performance pay increases awarded the

distribution of salary increases and awards , and the

implementation schedule for performance pay increases

salary increases and awards . The Director shall analyze

the data to ensure that performance—increases salary

increases and awards are distributed fairly within each
department, agency, and institution and across all

departments, agencies, and institutions of State government
and shall report back to each department, agency, and
institution on its appraisal and distribution performance.

(9) The State Personnel Director shall report annually on the

performance pay program Comprehensive Compensation
System to the Commission. The report shall evaluate the

performance of each department, agency, and institution in

the administration of its appraisal system and the

distribution of performance increases salary increases and
awards within each department, agency, and institution and
across State government. The report shall include

recommendations for improving the performance appraisal

system and alleviating inequities. Copies of the report s hall

be sent to the State Auditor. Copies of the report, as

adopted by the State Personnel Commission, shall be sent

to the Governor, Lieutenant Governor, President Pro
Tempore of the Senate, Speaker of the House of

Representatives, the standing personnel committees of the

House of Representatives and the Senate, and the Sta^e

Auditor. The State Personnel Director shall recommend to

the General Assembly for its approval sanctions to be levied
against departments, agencies, and institutions that have
deficient performance appraisal systems or that do not link

salary increases and awards to employee job performance.
These sanctions may include withholding salary increases

and awards from the managers and supervisors of
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individual employing units of departments, agencies, and

institutions in which discrepancies exist.

4i^ The Commission shall report annually to the Governor, the

Lieutenant Governor, the President Pro Tempore of the

Senate, the Speaker of the House of Representatives , and

the Standing Personnel Committees of the Hou se and the

Senate.—The Commission report shall include an evaluation

of—tiie

—

administration—of the—apprai sal—

s

ystem—and

distribution of performance increases by each department,

agency, and institution,—The State Personnel Director s hall

recommend to the General Assembly for—its

—

approval

sanction s to be levied against departments , agencies, and

institutions that have deficient appraisal systems or that do

not link performance increases to performance.—These

sanction s may include withholding performance increases

from the managers and supervisors of individual employing

units of departments , agencies, and in stitutions in which

discrepancies exist.

.(d)

—

The provisions of subsection s (a), (b), and (c) s hall not affect

the system of longevit)^ payments established by the State Personnel

Commi ssion.

(e) The Governor and the General Assembly, subject to availability

of funds, shall advance the State's Comprehensive Compensation

System by recommending and making annual appropriations to the

Comprehensive Compensation System in the following manner:

(1) The career growth recognition award component shall be

funded each year at the level required for full

implementation as provided by this section.

(2) To the extent that expansion funds are available, the

Comprehensive Compensation System shall receive an

additional appropriation to fund cost-of-living adjustments.

Any remaining available funds shall next be allocated to

provide for performance bonuses. The level of the

performance bonus allocation shall not exceed two percent

(2%) of the total employee payroll.
"

Sec. 2. G.S. 126-4 reads as rewritten:

" § 126-4. Powers cuid duties of State Personnel Commission.

Subject to the approval of the Governor, the State Personnel

Commission shall establish policies and rules governing each of the

following:

(1) Position classification plans which shall provide for the

classification and reclassification of all positions subject to

this Chapter according to the duties and responsibilities of

the positions.
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(2) Compensation plans which shall provide for minimum,
maximum, and intermediate rates of pay for all employees

subject to the provisions of this Chapter.

(3) For each class of positions, reasonable qualifications as to

education, experience, specialized training, licenses,

certifications, and other job-related requirements pertinent

to the work to be performed.

(4) Recruitment programs designed to promote public

employment, communicate current hiring activities within

State government, and attract a sufficient flow of internal

and external applicants; and determine the relative fitness of

applicants for the respective positions.

(5) Hours and days of work, holidays, vacation, sick leave, and

other matters pertaining to the conditions of employment.

The legal public holidays established by the Commission as

paid holidays for State employees shall include Martin

Luther King, Jr.'s Birthday and Veterans Day. The
Commission shall not provide for more than 1 1 paid

holidays per year except that in those years in which

Christmas Day falls on a Tuesday, Wednesday, or

Thursday, the Commission shall not provide for more than

12 paid holidays.

(6) The appointment, promotion, transfer, demotion and

suspension of employees.

(7) Cooperation with the Department of Public Education, the

University of North Carolina, and the Community Colleges

of the State and other appropriate resources in developing

programs in, including but not limited to, management and

supervisory skills, performance evaluation, specialized

employee skills, accident prevention, equal employment
opportunity awareness, and customer service; and to

maintain an accredited Certified Public Manager program.

(7a) The separation of employees.

(8) The evaluation of employee performance, the granting of

performance—

s

alary—increases,—and—a A program of

meritorious service awards.

(9) The investigation of complaints and the issuing of such

binding corrective orders or such other appropriate action

concerning employment, promotion, demotion, transfer,

discharge, reinstatement, and any other issue defined as a

contested case issue by this Chapter in all cases as the

Commission shall find justified.

(10) Programs of safety, health, employee assistance,

productivity incentives, equal opportunity and such other
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programs and procedures as may be necessary to promote

efficiency of administration and provide for a fair and

modern system of personnel administration. This

subdivision may not be construed to authorize the

establishment of an incentive pay program.

(11) In cases where the Commission finds discrimination or

orders reinstatement or back pay whether (i) heard by the

Commission or (ii) appealed for limited review after

settlement or (iii) resolved at the agency level, the

assessment of reasonable attorneys' fees and witnesses' fees

against the State agency involved.

(12) Repealed by Session Laws 1987, c. 320, s. 2.

(13) Repealed by Session Laws 1987, c. 320, s. 3.

(14) The implementation of G.S. 126-5(e).

(15) Recognition of State employees, public personnel

management, and management excellence.

(16) The implementation of G.S. 126-7.

Such policies and rules shall not limit the power of any elected or

appointed department head, in his discretion and upon his

determination that it is in the best interest of the Department, to

transfer, demote, or separate a State

(1) Employee in a primary level position who has not been

continuously employed by the State of North Carolina for

the immediate 12 preceding months;

(2) Employee in a secondary level or professional position who
has not been continuously employed by the State of North

Carolina for the immediate 24 preceding months; [or]

(3) Employee in a management level or consultant position who
has not been continuously employed by the State of North

Carolina for the immediate 36 preceding months.

(4) Repealed by Session Laws 1991, c. 354, s. 2, effective July

1, 1993."

Sec. 3. (a) There is created in the Office of the Governor the

Task Force on the Implementation of a Comprehensive Compensation

System for State Employees. The Task Force shall be made up of 1

1

members appointed as follows:

(1) Five members appointed by the Governor, including

representatives of the Office of State Personnel and State

agencies with employees who are subject to the State

Personnel Act;

(2) Three members appointed by the President Pro Tempore of

the Senate; and

(3) Three members appointed by the Speaker of the House of

Representatives.
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(b) The Task Force shall develop a plan for moving State

employees into the Comprehensive Compensation System enacted in

this act. The Task Force shall report on its plan to the Governor and
the General Assembly prior to March 1, 1994.

(c) It is the intent of the General Assembly to consider the

report of this Task Force and to make any changes in the

Comprehensive Compensation System the General Assembly deems
appropriate prior to July 1, 1994.

Sec. 4. (a) The Office of State Personnel shall study the State

Personnel System, including employee classifications, salary schedules
for State employees, pay equity, pay inequities considering appropriate
factors, the impact the Comprehensive Compensation System will have
on the growing disparity between the top and the bottom of the pay
scale, and placement of employees under the Comprehensive
Compensation System in accordance with years of experience, and
shall develop a plan for realigning the classification system. The
Office of State Personnel shall make an interim report on the plan to

the General Assembly prior to April 1, 1994, and a final report to the
General Assembly prior to February 1, 1995.

(b) It is the intent of the General Assembly to consider the April

1, 1994 report of the Office of State Personnel and to incorporate the
report as appropriate in the Comprehensive Compensation System
prior to implementation of the system. It is further the intent of the
General Assembly to consider the February 1 , 1 995 report from the
Office of State Personnel and to modify the Comprehensive
Compensation System as appropriate after consideration of the report.

Sec. 5. Nothing in this act shall obligate this or future General
Assemblies to fund the provisions of this act. Nothing in this act shall

be construed to entitle State employees to increases in compensation
for which the General Assembly has not appropriated funds. It is the
intent of the General Assembly to use the Comprehensive
Compensation System as a model for the allocation of funds
appropriated for salary increments for State employees: Provided,
however, current revenue forecasts require that the General Assembly
choose among components of the system, including career growth
recognition awards, cost-of-living adjustments, performance bonuses,
modifications in salary schedules, and placement of employees on the
salary schedule, when it allocates funds for salary increments for State
employees.

Sec. 6. This act is effective upon ratification. Sections 1 and 2
of this act apply to any compensation earned on or after July 1, 1994,
but procedures and rules to implement those subsections may be
adopted at any time after ratification of this act.
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In the General Assembly read three times and ratified this the

18th day of July, 1993.

SB. 652 CHAPTER 389

AN ACT TO PLACE THE CIVIL AIR PATROL UNDER THE
STATE TORT CLAIMS ACT FOR STATE-APPROVED
MISSIONS AND TO ALLOW CADETS OF THE CIVIL AIR
PATROL TO BE ELIGIBLE FOR WORKERS' COMPENSATION
WHILE ON STATE-APPROVED MISSIONS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143B-492 reads as rewritten:

"%143B-492. State liability.

Unless otherwise specifically provided, the members of the North

Carolina Wing-Civil Air Patrol shall serve without compensation and

shall not be entitled to the benefits of the retirement system for

teachers and State employees as set forth in Chapter 135 of the

General Statutes. The provisions of Article 31 of Chapter 143 of the

General Statutes, with respect to tort claims against State departments

and agencies, shall not be applicable to the activities of the North

Carolina Wing-Civil Air Patrol, «fld unless those activities are State-

approved missions which are not covered by the Federal Tort Claims

Act, the State or its agencies shall not in any manner be liable, for

injury or damage to any person, firm, or corporation by reason of the

acts of the North Carolina Wing-Civil Air Patrol, its subdivi s ions or

any of the members or officers thereof . The State shall not in any

manner be liable for any of the contracts, debts, or obligations of the

said organization."

Sec. 2. G.S. 143B-491 reads as rewritten:

" § I43B-49I. Personnel and benefits.

(a) The Wing Commander of the North Carolina Wing-Civil Air

Patrol shall certify to the Secretary or his designee those senior

members , 18 years of age or older, and members who are in good

standing, as senior standing as members eligible for benefits. The

Wing Commander shall provide the Secretary with two copies of the

certification. The Secretary shall acknowledge receipt of, sign, and

date both copies and return one to the Wing Commander. The Wing
Commander shall, in the form and manner provided above, notify the

Secretary of any changes in personnel within 30 days thereof. Upon

the Secretary's signature, those members listed on the certification

shall be eligible for the benefits listed below.

(b) Those members of the North Carolina Wing-Civil Air Patrol

certified under subsection (a) of this section shall be deemed and
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considered employees of the Department of Crime Control and Public

Safety for workers' compensation purposes, and for no other

purposes, while performing duties incident to a State requested and
approved mission. Such period of employment shall not extend to said

members while performing duties incident to a United States Air
Force authorized mission or any other Wing activities."

Sec. 3. G.S. 97-2(2) reads as rewritten:

"(2) Employee. — The term 'employee' means every person
engaged in an employment under any appointment or

contract of hire or apprenticeship, express or implied, oral

or written, including aliens, and also minors, whether
lawfully or unlawfully employed, but excluding persons

whose employment is both casual and not in the course of

the trade, business, profession or occupation of his

employer, and as relating to those so employed by the

State, the term 'employee' shall include all officers and
employees of the State, including such as are elected by the

people, or by the General Assembly, or appointed by the

Governor to serve on a per diem, part-time or fee basis,

either with or without the confirmation of the Senate; as

relating to municipal corporations and political subdivisions

of the State, the term 'employee' shall include all officers

and employees thereof, including such as are elected by the

people. The term 'employee' shall include members of the

North Carolina national guard, except when called into the

service of the United States, and members of the North
Carolina State guard, and members of these organizations

shall be entitled to compensation for injuries arising out of
and in the course of the performance of their duties at

drill, in camp, or on special duty under orders of the

Governor. The term 'employee' shall include deputy
sheriffs and all persons acting in the capacity of deputy
sheriffs, whether appointed by the sheriff or by the

governing body of the county and whether serving on a fee

basis or on a salary basis, or whether deputy sheriffs

serving upon a full-time basis or a part-time basis, and
including deputy sheriffs appointed to serve in an
emergency, but as to those so appointed, only during the

continuation of the emergency. The sheriff shall furnish to

the board of county commissioners a complete list of all

deputy sheriffs named or appointed by him immediately
after their appointment, and notify the board of
commissioners of any changes made therein promptly after

such changes are made. Any reference to an employee
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who has been injured shall, when the employee is dead,

include also his legal representative, dependents, and other

persons to whom compensation may be payable: Provided,

further, that any employee as herein defined of a

municipality, county, or of the State of North Carolina

while engaged in the discharge of his official duty outside

the jurisdictional or territorial limits of the municipality,

county, or the State of North Carolina and while acting

pursuant to authorization or instruction from any superior

officer, shall have the same rights under this Article as if

such duty or activity were performed within the territorial

boundary limits of his employer.

Every executive officer elected or appointed and

empowered in accordance with the charter and bylaws of a

corporation shall be considered as an employee of such

corporation under this Article.

Any such executive officer of a corporation may,

notwithstanding any other provision of this Article, be

exempt from the coverage of the corporation's insurance

contract by such corporation specifically excluding such

executive officer in such contract of insurance and the

exclusion to remove such executive officer from the

coverage shall continue for the period such contract of

insurance is in effect, and during such period such

executive officers thus exempted from the coverage of the

insurance contract shall not be employees of such

corporation under this Article.

All county agricultural extension service employees who
do not receive official federal appointments as employees of

the United States Department of Agriculture and who are

field faculty members with professional rank as designated

in the memorandum of understanding between the North

Carolina Agricultural Extension Service, North Carolina

State University, A & T State University and the boards of

county commissioners shall be deemed to be employees of

the State of North Carolina. All other county agricultural

extension service employees paid from State or county

funds shall be deemed to be employees of the county board

of commissioners in the county in which the employee is

employed for purposes of workers' compensation.

The term employee shall also include senior members
of the Civil Air Patrol, 18 years of age or older. Patrol «od
currently certified pursuant to G.S. 143B-491(a) when
performing duties in the course and scope of a State
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requested and approved mission pursuant to Article 1 1 of

Chapter 143B.

Employee shall not include any person performing

voluntary service as a ski patrolman who receives no

compensation for such services other than meals or lodging

or the use of ski tow or ski lift facilities or any combination

thereof.

Any sole proprietor or partner of a business whose

employees are eligible for benefits under this Article may
elect to be included as an employee under the workers'

compensation coverage of such business if he is actively

engaged in the operation of the business and if the insurer

is notified of his election to be so included. Any such sole

proprietor or partner shall, upon such election, be entitled

to employee benefits and be subject to employee

responsibilities prescribed in this Article."

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

18th day of July, 1993.

S.B. 842 CHAPTER 390

AN ACT FOR THE APPOINTMENT OF TEMPORARY
MANAGERS FOR LONG-TERM CARE FACILITIES AND
DOMICILIARY HOMES.

The General Assembly of North Carolina enacts:

Section 1. Chapter 13 IE of the General Statutes is amended by

adding a new Article to read:
"ARTICLE 13.

"Temporary Management of Long-Term Care Facilities.

" § 131 E-230. Legislative findings.

The General Assembly finds that:

(1) A substantial number of citizens of this State now reside, or

in the future may reside, in long-term care facilities within

this State;

(2) Improper operation of long-term care facilities may tend to

create a substantial risk of serious physical injury to

residents;

(3) The closure of a long-term care facility can have adverse

effects on the residents thereof, especially if the closure and

transfer of residents is done hastily;

(4) The general health and welfare of the people of this State,

particularly those persons residing in long-term care
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facilities within this State, would be enhanced by

development of a procedure for the court appointment of a

temporary manager to assure the proper operation of a long-

term care facility in certain instances until a manager chosen

by the facility is prepared to properly operate the facility, or

until the residents can be safely transferred to a proper

alternative setting; and

(5) The use of a temporary manager is intended as a temporary

measure and the ongoing or long-term operation of a

nursing facility by a temporary manager is neither beneficial

nor appropriate.

"§ I3IE-231. Definitions.

As used in this Article, unless otherwise specified:

(1) 'Long-term care facility' means a nursing home as defined

in G.S. 131E-101(6), a domiciliary home as defined in G.S.

131D-2(a)(3), and a domiciliary home as defined in G.S.

131E-101(4).

(2) 'Resident' means a person who has been admitted to a long-

term care facility.

(3) 'Respondent' means the person or entity holding a license

pursuant to G.S. 131E-1Q2 or G.S. 131D-2 or a person or

entity operating a long-term care facility subject to licensure

without a license.

" § I31E-232. Who may petition; conienis of peiition.

The Department may petition a court of competent Jurisdiction to

appoint a temporary manager to operate a long-term care facility. The

petition shall set forth material facts showing that one or more of the

grounds for appointment of a temporary manager set forth in G.S.

131E-234 exist, that the facts set forth in the petition have been

brought to the attention of the respondent, and that the conditions

described in the petition have not been remedied within a reasonable

period of time. The petition shall also set forth a brief description of

the action or actions necessary to remedy the alleged conditions.

"§ 13IE-233. Procedures for appointment; evidence in defense.

(a) The procedure for petitioning the superior court for the

appointment of a temporary manager, including service of process

shall be in accordance with the North Carolina Rules of Civil

Procedure. If personal service of a copy of the petition cannot be

made with due diligence upon the respondent, service may be made

upon the respondent by sending a copy of the summons and petition to

the respondent by registered mail at the respondent's last known

address and by hand-delivering or mailing a copy to the administrative

or staff person in charge of the facility.
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(b) A hearing shall be held on the petition within 20 days of
service of the petition upon the respondent. Both the Department and
the respondent may present evidence and written and oral argument at

the hearing regarding the allegations of the petition. It shall be
relevant evidence in defense to a petition that the conditions alleged in

the petition do not in fact exist, that such conditions do not exist to the
extent alleged, or that such conditions have been remedied or
removed.
" § 131E-234. Grounds for appointment of temporaiy manager.
Upon a showing by the Department that one or more of the

following grounds exist, the court may appoint a temporary manager
for an initial period of 30 days or the first review by a superior court
judge pursuant to G.S. 131E-243, whichever is longer:

(0 Conditions or a pattern of conditions exist in the long-term
care facility that create a substantial risk of death or serious
physical harm to residents or that death or serious physical
harm has occurred, and it is probable that the facility will

not or cannot immediately remedy those conditions or
pattern of conditions;

(2) The long-term care facility is operating without a license;

(3) The license of the long-term care facility has been revoked
or the long-term care facility is closing or intends to close
and: (i) adequate arrangements for relocating residents have
not been made, or (ii) quick relocation would not be in the
best interest of the residents; or

(4) A previous court order has been issued requiring the
respondent to act or refrain from acting in a manner directly
affecting the care of the residents and the respondent has
failed to comply with the court order.

" § 131E-235. Alternative to appointment of temporary manager.
(a) After the hearing described in G.S. 131E-233(b), if the court

finds that the evidence warrants the granting of the relief sought and
the respondent applies to the court for permission to promptly remove
or remedy the conditions or pattern specified in the petition and
demonstrates the ability to promptly undertake and complete the
removal or remedying of such conditions or pattern, the court, in lieu
of appointing a temporary manager, may issue an order permitting
the respondent to remove or remedy the conditions in accordance with
a time schedule and subject to conditions determined by the court,
including the posting of security for the performance of the work as
may be fixed by the court.

'

(b) If, after entry of an order pursuant to subsection (a) of this
section, it appears that the respondent is not proceeding in accordance
with the court's order in removing or remedying the conditions found
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by the court to exist, the Department, upon notice to the respondent,

may move the court for an order appointing a temporary manager
pursuant to the court's findings at the original hearing. If upon
hearing the matter, the court finds that the respondent is not

proceeding in accordance with the court's order, the court may
appoint a temporary manager as authorized by G.S. 131E-234. If the

respondent has posted security to ensure removal or remedying of the

conditions found by the court, the security or any part of the security

as is necessary may be used by the temporary manager to remedy the

conditions.

"§ I3IE-236. Compensation of temporary manager.

The court shall set the compensation of the temporary manager.
" § 13IE-237. Candidates for temporary managers.

In the petition the Department shall nominate at least one candidate

for temporary manager and shall include the name, address, and

qualifications of each nominee. The Department shall maintain a list

of persons qualified to act as temporary managers. The person or

persons nominated by the Department to serve as temporary manager
shall either be employed by the Department or be one of the persons

on the list of qualified persons maintained by the Department. This

nominee shall be approved by the court reviewing the Department's

petition for appointment of a temporary manager.
" § 131E-238. Temporaiy manager; powers and duties.

A temporary manager appointed under this section:

(1) May exercise those powers and shall perform those duties

ordered by the court;

(2) Shall operate the long-term care facility in compliance with

State and federal laws and assure the safety of the residents

and the delivery of services to them;

(3) May operate the facility under a temporary license issued

by the Department in the event that the license of the

original operator has been revoked or suspended or was

never issued;

(4) Shall have the same rights as the respondent to possession

of the building in which the long-term care facility is

located and of all goods and fixtures located in the building

at the time the temporary manager is appointed. If the court

finds that between the time the petition is filed and the

temporary manager is appointed, the respondent has

transferred assets for the purpose of frustrating the intent of

this section, the court may require the respondent to repay

to the temporary manager the value of such transferred

assets. The temporary manager shall take all actions

necessary to protect and conserve the assets and property of
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which the temporary manager takes possession, and the

proceeds of any transfer, and may use them only in the

performance of the powers and duties set forth in this

section and as may be ordered by the court;

(5) May use the building, fixtures, furnishings, and any

accompanying consumable goods in providing care and

services to residents and to any other persons receiving

services from the long-term care facility at the time the

petition for temporary management was Filed. The

temporary manager shall collect payment for all goods and

services provided to residents or others at the same rate and

method of payment as was charged by the respondent at the

time the petition for temporary management was filed,

unless a different rate is set by the State or other third-

party payors. The temporary manager shall owe a duty to

the owner of the long-term care facility to protect and

preserve, and to avoid the waste or diminution of, the

building, fixtures, furnishings, consumable goods, receipts,

and other assets of the facility and to prevent the use of

those assets for any purpose other than the reasonable

operation of the facility;

(6) May correct or eliminate any deficiency in the structure or

furnishings of the long-term care facility that endangers the

safety or health of residents, provided the total cost of

correction of all such deficiencies does not exceed one

thousand dollars ($1,000);

(7) Shall submit to the court a plan in accordance with G.S.

131E-239 for correction or elimination of any deficiency or

deficiencies in the structure or furnishings of the long-term

care facility that endanger the safety or health of residents

and that are estimated to exceed one thousand dollars

($1,000), and shall carry out the plan with any

modification approved by the court;

(8) May enter into contracts and hire agents and employees to

carry out the powers and duties created under this section,

provided that the temporary manager must notify the court

and the respondent prior to entering into any substantially

new contract obligating the respondent to pay more than

one thousand dollars ($1,000);

(9) Except as specified in G.S. 131E-241, shall honor all

leases, mortgages, and secured transactions governing the

building in which the long-term care facility is located and

all goods and fixtures in the building of which the

temporary manager has taken possession, but, in the case
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of a rental agreement, only to the extent of payments that

are for the use of the property during the period of the

temporary management, or, in the case of a purchase

agreement, come due during the period of the temporary

management;

(10) Shall have full power to direct, manage, and discharge

employees of the long-term care facility, consistent with

applicable State and federal laws governing the employment
of these employees;

(11) If transfer of the residents is necessary, shall cooperate

with the Department or local departments of social services

or both in carrying out the transfer of residents to an

alternative placement;

(12) Shall be entitled to and shall take possession of all property

or assets of residents in the possession of the respondents.

The temporary manager shall preserve all property, assets,

and records of residents of which the temporary manager
takes possession and shall provide for the prompt transfer

of the property, assets, and records to the alternative

placement of any transferred resident. No owner, licensee,

or administrator of a facility under temporary management
shall be liable for the waste, mismanagement, or other

negligent or intentional wrongful act of a temporary

manager with respect to the property or assets of residents;

and

(13) May be held liable in his personal capacity only for his

own gross negligence or intentional acts.

"§ 131E-239. Plan for conection of deficiencies in excess of one

thousand dollars ($1,000).

(a) If the temporary manager determines that it is necessary to

correct a deficiency or deficiencies in the structure or furnishings

reasonably estimated by the temporary manager to cost in excess of

one thousand dollars ($1,000), the temporary manager shall submit to

the court a written plan that contains the following:

(1) A description of the deficiency or deficiencies that require

correction;

(2) A description of the method proposed by the temporary

manager for correction of the deficiency or deficiencies;

and

(3) An estimate of the cost of the correction or corrections.

(b) A copy of the plan shall be served upon the Department and

the respondent on the same day that it is submitted to the court.

(c) If the Department or respondent makes a written request for a

hearing within seven days after the submission of the plan to the
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court, a hearing on the proposed plan of correction shall be held. If a

hearing is requested by a party, the hearing shall be held within 14

days of the written request. The Department, respondent, and

temporary manager shall have the opportunity to present evidence at

the hearing regarding the proposed plan. Upon hearing the evidence,

the court may approve the plan, modify the plan, or, if the court

determines as a result of the evidence that the alleged deficiency does

not require correction, it may reject the plan. If no party requests a

hearing on the plan in accordance with this subsection, the court may
order the temporary manager to proceed to implement the plan.

(d) In the event of an emergency situation involving the structure

or furnishings of the facility the correction of which will cost in excess

of one thousand dollars ($1,000) and where failure to correct the

situation immediately will likely result in serious physical harm or

death to residents, the temporary manager may proceed to correct the

situation in the most economical and efficient manner under the

circumstances without prior court approval of a plan. If the court later

determines pursuant to G.S. l31E-244(b) that the expenditure was not

necessary or reasonable under the circumstances, payment for the

expenditure or any part determined to be unreasonable or unnecessary

by the court, must be paid from the contingency fund described in

G.S. 13IE-242. If the payment was initially made by the temporary

manager from the contingency fund, the respondent shall have no
obligation to repay those funds to the contingency fund upon a finding

that the expenditure was unreasonable or unnecessary. If the payment
was initially made by the temporary manager from operating revenues

of the facility, the respondent shall be entitled to repayment of those

amounts from the contingency fund.
" § 131E-240. Payment to temporaiy manager.

(a) A person served with notice of an order of the court appointing

a temporary manager and of the temporary manager's name and
address shall be liable to pay the temporary manager for any goods or

services provided by the temporary manager after the date of the order

if the person would have been liable for the goods or services supplied

by the respondent or an agent of the respondent. The temporary
manager shall give a receipt for each payment and shall keep a copy of

each receipt on file. The temporary manager shall deposit amounts
received in a special account and shall use this account for all

disbursements.

(b) The temporary manager may bring an action to enforce the

liability created by subsection (a) of this section. Proof of payment to

the temporary manager is as effective in favor of the person making
the payment as payment of the amount to the person who, but for this

subsection, would have been entitled to receive the sum paid.
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(c) A resident may not be discharged, nor may any contract or

rights be forfeited or impaired, nor may forfeiture or liability be

increased, by reason of an omission to pay a respondent, licensee, or

other person a sum paid to the temporary manager.
"§ I31E-241. Avoidaiice of preexisting leases, morigages, and contracls.

(a) A temporary manager shall not be required to honor any lease,

mortgage, secured transaction, or other wholly or partially executory

contract entered into by the respondent, licensee, or administrator of

the long-term care facility if the temporary manager demonstrates to

the court that the rental price, rate of interest, or other compensation

to be paid under the contract or agreement is unreasonable in light of

conditions existing at the time the agreement was entered into by the

parties or in light of the relationship of the parties.

(b) If the temporary manager is in possession of real estate or

goods subject to a lease, mortgage, security interest, or other contract

that the temporary manager is permitted to avoid under subsection (a)

of this section, and if the real estate or goods are necessary for the

continued operation of the long-term care facility, the temporary

manager may apply to the court to set a reasonable rental price, rate

of interest, or other compensation to be paid by the temporary

manager during the duration of the temporary management. The
court shall hold a hearing on the application within 15 days after

receipt of the application. At least 10 days prior to the hearing, the

temporary manager shall send notice of the application to any known
person with any beneficial interest in the property involved.

(c) Payment by the temporary manager of the amount determined

by the court to be reasonable is a defense to any action against the

temporary manager for payment or for possession of the goods or real

estate subject to the lease, mortgage, security interest, or other

contract involved by any person who received such notice, but the

payment does not relieve the obligee of liability for the difference

between the amount paid by the temporary manager and the amount
due under the original lease, mortgage, or security interest involved.

"§ 131E-242. Contingency fund.

(a) The Department shall establish a temporary management
contingency fund from the proceeds of penalties collected by the

Department under the provisions of G.S. 131E-109 and G.S. 131E-

129 for nursing facilities, and G.S. 131D-2 and G.S. 131D-34 for

domiciliary homes.

(b) Upon a showing that proper expenses of the temporary

management under this Article exceed the operating funds of the long-

term care facility, the court, in its discretion, may order that the

Department provide funds from the contingency fund to the temporary
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manager to operate the facility and compensate the temporary
manager.

(c) When the total funds available in the contingency fund exceed
five hundred thousand dollars ($500,000), the Department may
reallocate any or all of the amount in excess of five hundred thousand
dollars ($500,000) for other activities intended to protect the health
and property of residents.

" § 131E-243. Review and terminauon of femporary management.
(a) The operations and continuing need for a temporary manager

shall be reviewed by the court every 30 days following the
appointment of the temporary manager.

(b) The court may order the replacement of a temporary manager
upon a showing that the temporary manager has mismanaged the long-
term care facility.

(c) The court shall order the termination of the temporary
management upon the recommendation of the Department or upon a
showing that the conditions leading to imposition of the temporary
management have been resolved.

(d) When a long-term care facility is returned to its owner, the
court may impose conditions to assure compliance with applicable laws
and regulations.

" § 131E-244. Accounting lien for expenses.

(a) Within 30 days after termination of the temporary management,
the temporary manager shall give the court a complete accounting of:

0) All property of which the temporary manager took
possession;

(2) All funds collected under this Article;

(3) Expenses of the temporary management; and
(4) All disbursements or transfers of facility funds or other

assets made during the period of temporary management.
On the same day the accounting is filed with the court, the
temporary manager shall serve on the respondent by
registered mail a copy of this accounting.

(b) If the operating funds collected during the temporary
management exceed the reasonable expenses of the temporary
management, the court shall order payment of the excess to the
respondent, after reimbursement to the contingency fund. If the
operating funds are insufficient to cover the reasonable expenses of the
temporary management, the respondent shall be liable for the
deficiency, except as described in this section. If the respondent
demonstrates to the court that repayment of amounts spent from the
contingency fund would significantly impair the provision of
appropriate care or services to residents, the court may order
repayment over a period of time with or without interest or may order
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that the respondent be required to repay only part or none of the

amount spent from the contingency fund. In reaching this decision,

the court may consider all assets, revenues, debts and other

obligations of the long-term care facility, the likelihood of the sale of

the long-term care facility where repayment forgiveness would result

in unjust enrichment of the respondent, and shall consider the impact

of its determination on the provision of care to residents. The
respondent may petition the court to determine the reasonableness of

any expenses of the temporary management. The respondent shall not

be responsible for expenses in excess of amounts the court finds to be

reasonable. Payment recovered from the respondent shall be used to

reimburse the contingency fund for amounts used by the temporary

manager.

(c) The court may order that the Department have a lien for any

reasonable costs of the temporary management that are not covered by

the operating funds collected by the temporary manager and for any

funds paid out of the contingency fund during the temporary

management upon any beneficial interest, direct or indirect, of any

respondent in the following property:

(1) The building in which the long-term care facility is located;

(2) The land on which the long-term care facility is located;

(3) Any fixtures, equipment, or goods used in the operation of

the long-term care facility; or

(4) The proceeds from any conveyance of property described in

subdivisions (1), (2), and (3) of this subsection made by

the respondent within one year prior to the filing of the

petition for temporary management unless such transfers

were made in good faith, in the ordinary course of

business, and without intent to frustrate the intent of

subsection (b) of this section. Transfers made coincidental

with serious deficiencies in resident care may be considered

evidence of intent to frustrate the intent of subsection (b) of

this section.

(d) To the extent permitted by other provisions of applicable State

or federal law, the lien provided for in this section is superior to any

lien or other interest that arises subsequent to the filing of the petition

for temporary management under this section, except for a

construction or mechanic's lien arising out of work performed with

the express consent of the temporary manager.

(e) The clerk of court in the county in which the long-term care

facility is located shall record the filing of the petition for temporary

management in the lien docket opposite the names of the respondents

and licensees named in the petition.
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(0 Within 60 days after termination of the temporary management,
the temporary manager shall file a notice of any lien created under
this section. If the lien is on real property, the notice shall be filed

with the clerk of court in the county where the long-term care facility

is located and entered on the lien docket. If the lien is on personal
property, the lien shall be filed with the person against whom the lien

is claimed, and shall state the name of the temporary manager, the
date of the petition for temporary management, the date of the
termination of temporary management, a description of the property
involved, and the amount claimed. No lien shall exist under this

section against any person, on any property, or for any amount not
specified in the notice filed under this section.

"§ 131E-245. ObligaUons of licensee.

Nothing in this Article shall relieve any respondent, licensee, or
administrator of a long-term care facility placed in temporary
management of any civil or criminal liability, or any duty imposed by
law, by reason of acts or omissions of the respondent, licensee, or
administrator prior to the appointment of the temporary manager.
Nothing in this Article shall suspend during the temporary
management any obligation of the respondent, licensee, or
administrator for payment of taxes, other operating and maintenance
expenses of the long-term care facility, nor the respondent, licensee,
or administrator or any other person for the payment of mortgages or
liens. No owner, licensee, or administrator shall be held personally
liable for acts or omissions of the temporary manager or the
temporary manager's employees during the term of the temporary
management. No licensee or administrator may be held responsible or
liable for licensure fines, sanctions or penalties, or other
administrative sanctions, arising or imposed as a result of acts or
omissions occurring during the period of temporary management
unless those sanctions result from acts or omissions by the licensee or
administrator.

"%131E-246. Conflict of laws.

In the event of a conflict between federal laws or regulations and
State law or rules, the federal laws or regulations shall control.

"

Sec. 2. G.S. 1 31 E-1 29(b) reads as rewritten:

"(b) Penalties for failure to correct violations within time specified.

(1) Where a facility has failed to correct a Type A Violation, the
Department shall assess the facility a civil penalty in the
amount of up to five hundred dollars ($500.00) for each day
that the deficiency continues. The Department or its

authorized representative shall conduct an on-site inspection
of the facility to insure that the violation has been corrected.
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(2) Where a facility has failed to correct a Type B Violation

within the time specified for correction by the Department,

the Department shall assess the facility a civil penalty in the

amount of up to two hundred dollars ($200.00) for each day

that the deficiency continues beyond the date specified for

correction without just reason for such failure. The
Department or its authorized representative shall conduct an

on-site inspection of the facility to insure that the violation

has been corrected.

(3) The Department shall impose a civil penalty which is treble

the amount assessed under subdivision (1) or (2) of

subsection (a) when a facility under the same management,

ownership, or control:

a. Has received a citation and paid a fine, or

b. Has received a citation for which the Department in its

discretion granted to it under subdivision (2) of

subsection (a) but did not impose a penalty,

for violating the same specific provision of a statute or

regulation for which it has received a citation during the

previous 12 months or within the time period of the previous

licensure inspection, whichever time period is longer. The
counting of the 12-nionth period shall be tolled during any

time when the facility is being operated by a court-appointed

temporary manager pursuant to Article 13 of this Chapter.
"

Sec. 3. Chapter 13 ID of the General Statutes is amended by

adding a new Article to read:
"ARTICLE 4.

"Temporary Management of Domiciliary Homes.
" § 131D-35. Temporary management of domiciliary homes.

The provisions of Article 13 of Chapter 13 IE are incorporated by

reference in this Article.
"

Sec. 4, G.S. 131D-34(b) reads as rewritten:

"(b) Penalties for failure to correct violations within time specified.

(1) Where a facility has failed to correct a Type A Violation, the

Department shall assess the facility a civil penalty in the

amount of up to five hundred dollars ($500.00) for each day

that the deficiency continues. The Department or its

authorized representative shall conduct an on-site inspection

of the facility to insure that the violation has been corrected.

(2) Where a facility has failed to correct a Type B Violation

within the time specified for correction by the Department,

the Department shall assess the facility a civil penalty in the

amount of up to two hundred dollars ($200.00) for each day

that the deficiency continues beyond the date specified for
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correction without just reason for such failure. The

Department or its authorized representative shall conduct an

on-site inspection of the facility to insure that the violation

has been corrected.

(3) The Department shall impose a civil penalty which is treble

the amount assessed under subdivision (1) or (2) of

subsection (a) when a facility under the same management,

ownership, or control:

a. Has received a citation and paid a fine, or

b. Has received a citation for which the Department in the

discretion granted to it under subdivision (2) of

subsection (a) did not impose a penalty,

for violating the same specific provision of a statute or

regulation for which it received a citation during the

previous six months or within the time period of the

previous licensure inspection, whichever time period is

longer. The counting of the six-month period shall be tolled

during any time when the facility is being operated by a

court-appointed temporary manager pursuant to Article 4 of

this Chapter.
"

Sec. 5. Subsection (a) of G.S. 131E-242 of this act becomes

effective July 1, 1993. The remainder of this act becomes effective

July 1, 1994.

In the General Assembly read three times and ratified this the

18th day of July, 1993.

S.B. 1121 CHAPTER 391

AN ACT TO MAKE TECHNICAL CORRECTIONS AND TO
REMOVE OBSOLETE SECTIONS OF THE SOIL
CONSERVATION DISTRICT LAW.

The General Assembly of North Carolina enacis:

Section 1. G.S. 139-3 reads as rewritten:

"^139-3. Definitions.

Wherever used or referred to in this Chapter, unless a different

meaning clearly appears from the context:

(1) 'Agency of this State' includes the government of this State

and any subdivision, agency, or instrumentality, corporate

or otherwise, of the government of the State.

(2) 'A qualified voter' includes any person qualified to vote in

elections by the people under the Constitution of this State.

(3) 'Environmental Management Commission' or 'State

Environmental Management Commission' means the
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Environmental Management Commission of the State of

North Carolina, or the board, body or commission

succeeding to its principal functions, or in whom shall be

vested by law the powers herein granted to the said

Environmental Management Commission.

(4) 'Commission' or 'Soil and Water Conservation

Commission' means the agency created in G.S. 139-4.

(5) 'District' or 'soil and water conservation district' means a

governmental subdivision of this State, and a public body

corporate and politic, organized in accordance with the

provisions of this Chapter, for the purposes, with the

powers, and subject to the restrictions hereinafter set forth.

(6) 'Due notice' means notice given by posting the same at the

courthouse door and at three other public places in the

county, including those where it may be customary to post

notices concerning county or municipal affairs generally,

not less than 10 days before the date of the event of which

notice is being given. At any hearing held pursuant to

such a notice at the time and place designated in such a

notice, adjournment may be made from time to time

without the necessity of renewing such notice for such

adjourned dates.

(7) 'Government' or 'governmental' includes the government

of this State, the government of the United States, and any

subdivision, agency, or instrumentality, corporate or

otherwise, of either of them.

(8) The terms 'land occupier' or 'occupier of land,' and

'landowner' or 'owner of land' include any person, firm or

corporation who shall hold title to or shall have contracted

to purchase any lands lying within a soil and water

conservation district or a waters hed improvement district

organized under the provisions of this Chapter.

(9) 'Nominating petition' means a petition filed under the

provisions of G.S. 139-6 to nominate candidates for the

office of supervisor of a soil and water conservation district.

4iO) 'Notice' as u sed in Article 2 of this Chapter shall mean

notice publi shed at leas t once a week for t\vo consecutive

weeks in at least one newspaper of general circulation

publi shed in each count)' wherein any part of a waters hed

improvement di strict lies or if in any instance there is no

such newspaper then, in lieu thereof, in a newspaper of

general circulation in such count}'.

(11) 'Petition' means a petition filed under the provisions of

Article 1 of this Chapter for the creation of a soil and water
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conservation district, or a petition filed under the provi s ion s

of Article 2 of this Chapter for the creation of a watershed

improvement district.

(12) 'State' means the State of North Carolina.

(13) 'Supervisor' means one of the members of the governing

body of a district, elected or appointed in accordance with

the provisions of this Chapter.

444) 'Trustees ' mean s residents within a watershed improvement

di strict who are appointed or elected to carry on the

bus iness of a watershed improvement district, organized

under the provisions of Article 2 of this Chapter.

(15) 'United States' or 'agencies of the United States' includes

the United States of America, the Soli Conservation Service

of the United States Department of Agriculture, and any

other agency or instrumentality, corporate or otherwise, of

the United States of America.

444) 'Watershed improvement district'—mean s a governmental

subdivi sion of thi s State, and a public body corporate and

politic,—organized in accordance with the provisions of

Article 2 of thi s Chapter,—for the purposes, with the

powers , and subject to the restrictions therein set forth.

(17) A 'watershed improvement project' means a project of

watershed improvement (whether involving flood

prevention, drainage improvement, water supply, soil and

water conservation, recreation facilities, fish and wildlife

habitat, or other related purposes, singly or in

combination) which is undertaken:

a, By—a

—

watershed—improvement—district—under—the

provi sion s of Article 2 of Chapter 139 of the General

Statutes of North Carolina or any local act granting

s imilar powers.

b. By a soil and water conservation district under the

provisions of Article 1 of Chapter 139 of the General

Statutes or any local act granting similar powers.

c. By a drainage district under the provisions of Chapter

156 of the General Statutes or any local act granting

similar powers.

d. By a county that is carrying out a county watershed

improvement program under the provisions of Article 3

of Chapter 139 of the General Statutes or any local act

granting similar powers.

e. By any combination of the foregoing, acting as joint

sponsors of a watershed improvement program.
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f. By any watershed, drainage or flood control project

planned or carried out by the Soil Conservation Service,

Tennessee Valley Authority or the Army Corps of

Engineers.

(18) A 'watershed improvement work' means a single feature or

facility or portion of a watershed improvement project, such

as a water retarding or impoundment structure for one or

more authorized watershed purposes or a section of

improved stream channel or the land treatment measures

associated with a water retarding structure."

Sec. 2. G.S. 139-16 is repealed.

Sec. 3. G.S. 139-17 is repealed.

Sec. 4. G.S. 139-18 is repealed.

Sec. 5. G.S. 139-19 is repealed.

Sec. 5.1. G.S. 139-19.1 is repealed.

Sec. 6. G.S. 139-20 is repealed.

Sec. 7. G.S. 139-21 is repealed.

Sec. 8. G.S. 139-22 is repealed.

Sec. 9. G.S. 139-23 is repealed. i

Sec. 10. G.S. 139-24 is repealed.

Sec. 11. G.S. 139-25 is repealed.

Sec. 12. G.S. 139-26 is repealed.

Sec. 13. G.S. 139-27 is repealed.

Sec. 13.1. G.S. 139-27.1 is repealed.

Sec. 14. G.S. 139-28

Sec. 15. G.S. 139-29

Sec. 16. G.S. 139-30

Sec. 17. G.S. 139-32

Sec. 18. G.S. 139-33

Sec. 19. G.S. 139-34

Sec. 20. G.S. 139-35

Sec. 21. G.S. 139-36

Sec. 22. G.S. 139-37

is repealed.

is repealed.

is repealed.

is repealed.

is repealed.

is repealed.

is repealed.

is repealed.

is recodified as G.S. 139-48.

Sec. 23. G.S. 139-37.1 is recodified as G.S. 139-49.

Sec. 24. G.S. 139-38 is repealed.

Sec. 25. G.S. 139-41 reads as rewritten:

"% 139-41. Powers of county commissioners.

(a) If the majority of the qualified voters voting in such election

favor the levying of such tax, then and in that event, the board of

county commissioners shall have all powers of soil and water

conservation districts as set forth in subdivisions (1), (2), (3), (4),

(5), (6), (7), (8) and (10) of G.S. 139-8 (subject to the limitations set

forth in subdivision (12) of such section) concerning flood

prevention, development of water resources, floodwater and sediment
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damages, and conservation, utilization and disposal of water. It is the

intention of the General Assembly that such powers shall normally be

exercised within all or parts of one or more single watersheds, or of

two or more watersheds tributary to one of the major drainage basins

of the State, but exceptions to this policy may be permitted in

appropriate cases; provided, however, it is not the intention of the

General Assembly to authorize hereby the diversion of water from one

stream or watershed to another.

(b) The board of county commissioners may itself exercise such

powers or, for that purpose, may create a watershed improvement

commission to be composed of three members appointed by the board.

The terms of office of the members of the commission shall be six

years, with the exception of the first two years of existence of the

commission, in which one member shall be appointed to serve for a

period of two years, one for a period of four years, and one for a

period of six years; thereafter all members shall be appointed for six

years, and shall serve until their successors have been appointed and

qualified. Vacancies in the membership of the commission occurring

otherwise than by expiration of term shall be filled by appointment to

the unexpired term by the board of county commissioners. The
commission shall hold its first meeting within 30 days after its

appointment as provided for in this Article, and the beginning date of

all terms of office of commissioners shall be the date on which the

commission holds its first meeting. The provisions of G.S. 139 -22

and

—

139-23 concerning the organization and compen sation of the

elected board of tru stees of a watershed improvement district, and

concerning—the

—

powers—and

—

duties—of—such

—

trustees—respecting

personnel, s urety bond s and audits , s hall apply to the commission.

The commission at its first meeting shall select a chair, vice-chair,

and secretary-treasurer to serve two-year terms. All acts done by the

commission shall be entered in a book of minutes to be kept by the

secretary-treasurer. A majority of the membership of the commission

shall constitute a quorum. The commission shall meet in regular

session at least quarterly and may meet specially upon the call of the

chair or any members, and upon at least three-day notice of the time,

place, and purpose of the meeting. The commission shall provide the

board of county commissioners 30 days prior to July 1 a proposed

budget for the fiscal year commencing on July 1 and shall provide the

board of county commissioners an audit by a certified public

accountant within 60 days after the expiration of the fiscal year ending

on June 30.

(c) The board of county commissioners may create a single

watershed improvement commission for the entire county or may
create separate commissions for individual projects or watersheds.
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(d) The board of county commissioners, as an alternative to itself

exercising tiie powers set fortli in subsection (a) of this section or to

creating a watershed improvement commission for that purpose, may
by resolution designate the soil and water conservation district having
jurisdiction in the county to exercise authority for the board of county
commissioners in carrying out the county watershed improvement
program. The provision s of G . S . 139 -22 and 139 -23 concerning the

organization and compen sation of the elected board of tru stees of a

watershed improvement district, and concerning the power and duties

of such trustees respecting personnel, suret>f bonds and audits , s hall

apply to any soil and water con servation district so des ignated. The
soil and water conservation district shall provide the board of county
commissioners 30 days prior to July 1 a proposed budget for the fiscal

year commencing on July 1 and shall provide the board of county

commissioners an audit by a certified public accountant within 60 days
after the expiration of the fiscal year ending on June 30.

(e) Repealed by Session Laws 1981, c. 326, s. 5.

(f) Any industry or private water user, the State of North Carolina,

the United States or any of its agencies, any municipality, any other

county, or any other political subdivision may participate in county

watershed improvement programs hereunder in the same manner and

to the same extent as provided by G.S. 139-37 with respect to

participation in watershed improvement district programs.

(g) The board of county commissioners may provide for county

watershed improvement programs and any or all other related activities

(such as water supply systems, sewerage systems, water resources

programs, beach erosion control programs, and conservation

programs) to be coordinated, to be jointly undertaken by two or more
local agencies, or to be assigned to a single county agency designated

by such name and organized in such manner as the board deems
appropriate.

(h) A Watershed Improvement Commission created pursuant to

subsection (b) of this section or a soil and water conservation district

designated pursuant to subsection (d) of this section may employ such
officers, agents, consultants, and other employees as they may
require; shall determine their qualifications, duties, and compensation;

shall provide for the execution of surety bonds for the secretary-

treasurer and such other officers, agents, and employees as shall be

entrusted with funds or property, and shall provide for making and

publication of an annual audit of the accounts of receipts and
disbursements of the watershed improvement program.

(i) District supervisors and watershed improvement commissioners
shall receive a per diem allowance of seven dollars ($7.00) and
necessary expenses while engaged in the discharge of official duties
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pursuant to subsections (b) and (d) of this section. Claims for per

diem and expenses for any duty except attendance upon a meeting

shall be paid only after approval of the commission or the Board of

Supervisors respectively.
"

Sec. 26. G.S. 139-42 reads as rewritten:

"§ 139-42. Article intended as supplementary.

This Article is intended to provide an alternative method of

financing and operating watershed improvement programs,

supplementary to the method set forth in Article 2 of this Chapter, any

other method authorized by law.
"

Sec. 27. G.S. 139-43 is repealed.

Sec. 28. G.S. 139-44(b) reads as rewritten:

"(b) The Soil and Water Conservation Commission shall certify

copies of its findings to the applicant district [count}f]> county, the

Environmental Management Commission and the clerk of the superior

court of the county or counties wherein any part of the di s trict

[county] project lies for recordation in the special proceedings

thereof.

"

Sec. 29. G.S. 139-44(0 reads as rewritten:

"(f) All provisions of local acts inconsistent herewith limiting

condemnation powers of watershed—improvement—districts—w—©f

counties for county watershed improvement programs are hereby

repealed."

Sec. 30. G.S. 139-46 reads as rewritten:

"§ 139-46. Recreational and related aspects of watershed improvement

programs.

(a) Local watershed sponsors may install and maintain recreational

facilities and services in connection with watershed improvement

works or projects, and may provide areas (including structures) for the

conservation and replacement of fish and wildlife habitat. For any of

these purposes said sponsors may appropriate and expend funds, may
levy taxes and assessments, and may issue bonds and notes, to the

same extent as in the case of other authorized watershed activities.

Such recreational facilities and services may include but are not

limited to any or all of the water-related recreational facilities provided

for in subsection (b) of this section, and parking areas, ingress and

egress roads, hiking or nature trails, picnic areas and campsites. No
application for watershed planning under Public Law 566 (83rd

Congress, United States), as amended, may be approved by the Soil

and Water Conservation Commission until after receipt and

consideration of recommendations from the appropriate fish and

wildlife agency concerning replacement of fish and wildlife habitat in

mitigation of anticipated damages: Provided that this requirement for

consideration of fish and wildlife recommendations shall not apply if
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such recommendations are not received by the Soil and Water

Conservation Commission within 30 days after the Soil and Water

Conservation Commission requests such recommendations. Within

the meaning of this provision the 'appropriate fish and wildlife agency'

means the North Carolina Wildlife Resources Commission as to

matters within its jurisdiction, and the North Carolina Department of

Environment, Health, and Natural Resources as to matters within its

jurisdiction, or both such agencies as to matters within their

concurrent jurisdiction.

(b) It is hereby declared that the provisions of this Chapter

authorizing works of improvement, structures, plans, surveys and

investigations for the development of water resources were intended to

include water-related recreational facilities, including but not limited to

boat launching areas and facilities, bathhouses, campsites and picnic

areas adjacent to the water, and other basic facilities for water

recreational areas. All expenditures heretofore incurred by any local

watershed sponsor for such water-related recreational facilities are

hereby validated and confirmed. The proceeds of any tax heretofore

approved by the voters of a county for a count}? watershed

improvement program, or authorized by special or local act for a

county watershed improvement program, may be expended for such

water-related recreational facilities, if the board of county

commissioners after a public hearing determines that the proceeds

should be so expended. Notice of such hearing shall be published ^
provided for notices under Article 2 of this Chapter, at least once a

week for two consecutive weeks in at least one newspaper of general

circulation published in the county, in lieu thereof, in a newspaper of

general circulation in the county. No action based on the alleged

invalidity of the expenditures herein confirmed or of the use of tax

proceeds herein authorized shall lie after January 1, 1968, to enjoin

or contest any such expenditure or any such use of tax proceeds.

(c) Within the meaning of this section 'local watershed sponsors'

include watershed improvement districts, soil and water conservation

districts, drainage districts, municipalities, and counties undertaking

county watershed programs under Article 3 of this Chapter or any

local act granting similar powers."

Sec. 31. G.S. 139-47 is repealed.

Sec. 32. G.S. 139-37, as recodified as G.S. 139-48 by Section

22 of this act, reads as rewritten:

" § ] 39-48. Participation by cities, counties, industries and otiiers.

(a) Any industry, or private water user, the State of North

Carolina, the United States or any of its agencies, any county,

municipality or any other political subdivision may participate in

watershed improvement district works or projects upon mutually
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agreeable terms relating to such matters as the construction,

financing, maintenance and operation thereof.

(b) Any county or municipality may contribute funds toward the

construction, maintenance and operation of watershed improvement

di strict works or projects, to the extent that such works or projects:

(1) Provide a source (respectively) of county or municipal water

supply; or protect an existing source of such supply,

enhance its quality or increase its dependable capacity or

quantity; or

(2) Protect against or alleviate the effects of flood-water or

sediment damages affecting, or provide drainage benefits for,

(respectively) county or municipally owned property or the

property (respectively) of county or municipal inhabitants

located outside the boundaries of such district works or

projects but within the respective boundaries of such county

or municipality.

Each county and city may fund appropriations for the purposes of

this section by levy of property taxes pursuant to G.S. I53A-I49 and

G.S. I60A-209 and by the allocation of other revenues whose use is

not otherwise restricted by law."

Sec. 33. (a) G.S. 139-37. 1(c), as recodifed as G.S. 139-

49(c) by Section 23 of this act, reads as rewritten:

"(c) Such bonds or other obligations of counties shall be issued

pursuant to the County Finance Act, as amended: Local Government
Finance Act, Chapter 159 of the General Statutes: Provided, the

amount thereof shall constitute an item to be included in the sum in

item (8) of G.S. 153 -84 of the said act in arriving at the net debt for

other than school purposes in item (9) of said section: a deduction

from the gross debt under G.S. 159-55(a)(2): Provided, further, the

provisions of G.S. 153 -80, 153 -82 and 153 - 103 of said act 159-65(2)

shall not apply to such bonds. Such bonds or obligations shall mature
at such time or times , not exceeding 4 years from their date, and

may be subject to redemption with or without premium as the

governing body may by resolution determine, with the approval of the

Local Government Commission ."

(b) G.S. 139-37. 1(d), as recodified as G.S. 139-49(d) by
Section 23 of this act, reads as rewritten:

"(d) Such bonds or other obligations of municipalities shall be

issued pursuant to the Municipal Finance Act, 1921, as amended,
Local Government Finance Act, Chapter 159 of the General Statutes,

and the amount thereof shall constitute a deduction from the gross

debt under subsection (a)(2) of G.S. 160-383 of said act: G.S. 159-

55(a)(2): Provided, the provisions of G.S. 160-382 and 160-391 shall

not apply to such bond s and such bonds may not be consolidated with
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bonds authorized by another ordinance as provided in G.S. 160-380 of

said act , 159-65(2). Such bonds or obligations shall mature at such
time or times , not exceeding 4 years from their date, and may be
subject to redemption with or without premiums as the governing body
flwy

—

determine,—with—the

—

approval—of—the

—

Local—Government
Commi ssion.

"

Sec. 34. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

19th day of July, 1993.

H.B. 284 CHAPTER 392

AN ACT TO IMPLEMENT A RECOMMENDATION OF THE
EDUCATIONAL LEADERSHIP TASK FORCE AND THE JOINT
LEGISLATIVE EDUCATION OVERSIGHT COMMITTEE TO
ESTABLISH AN INDEPENDENT STANDARDS BOARD FOR
SCHOOL ADMINISTRATION AND TO ALLOW THAT BOARD
TO CHARGE EXAMINATION FEES.

Whereas, the Educational Leadership Task Force established by
the 1991 General Assembly has completed its work and reported to the

Joint Legislative Education Oversight Committee of the General

Assembly; and

Whereas, the Joint Legislative Education Oversight Committee
approved the recommendations of the Educational Leadership Task
Force for submission to the General Assembly; and

Whereas, the Educational Leadership Task Force recommended
and the Joint Legislative Education Oversight Committee found that

the establishment of an independent professional standards board for

school administrators will improve the practice of school

administration; Now, therefore.

The General Assembly of Norih Carolina enacts:

Section 1. Chapter 115C of the General Statutes is amended by
adding a new Article to read:

"ARTICLE 19A.

"Standards Board for Public School Administration. : .

"§ 1I5C-290J. Purpose.

As the profession of public school administration significantly

affects the lives of the people of this State, it is the purpose of this

Article to protect the public by setting high standards for the

qualifications, training, and experience of those who seek to represent

themselves to the public as qualified public school administrators.

"^ 1J5C-290.2. Definitions.
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The following definitions apply in this Article:

0) Board. -- The North Carolina Standards Board for Public
School Administration.

~

12) Exam. -- The North Carolina Public School Administrator
Exam.

(3) School administrator. - Public school superintendents,
deputy superintendents, associate superintendents, assistant
superintendents, principals, and assistant principals.

" § H5C-290.3. False representation of qualifications prohibited.
It is unlawful for a person whom the Board has not qualified for

certification as a public school administrator to represent himself or
herself as having been qualified by the Board or to hold himself or
herself out to the public by any title or description denoting that he or
she has been qualified by the Board. A person who violates this
section is guilty of a misdemeanor and is punishable by imprisonment
for up to six months, a fine of up to two hundred dollars ($200. 00)

,

or both.
~~ ~

"§ II5C-290.4. North Carolina Standards Board for Public School
Administration; appointments; terms; composition.

(a) The North Carolina Standards Board for Public School
Administration is created. The Board shall be located for
administrative purposes in the Office of the Governor. The Board
shall exercise its powers independently of that Office.

(b) The Board shall consist of seven members appointed by the
Governor as follows"

(0 Two local superintendents employed by a local school
administrative unit.

12) Three principals employed by a local school administrative
unit.

(3) One dean of a school of education or a designee.
(4) One representative of the public at large.

Composition of the Board as to the race and sex of its members
shall reflect the composition of the population of the State. Members
of the Board shall be residents of the State and shall each reside in a
different congressional district.

With the exception of the member representing the public at large,
each member must be qualified under this Article, and must be
actively engaged in the practice of public school administration or in
the education and training of students in public school administration.
Before their appointment to the Board, these professional Board
members must have been actively engaged in the practice of public
school administration or in the education and training of students in
public school administration for at least three years, at least two of
which occurred primarily in this State.
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(c) The Governor may only remove a member of the Board for

neglect of duty, malfeasance, or conviction of a felony or other crime

of moral turpitude.

(d) Effective July 1, 1993, the Governor shall appoint one

superintendent, two principals, and the dean of a school of education

for terms of three years, and one superintendent, one principal, and

the representative of the public for terms of two years. Thereafter the

terms shall be for three years. Each term of service on the Board

shall expire on the 30th day of June of the year in which the term

expires. No member shall serve more than two consecutive three-year

terms. As the term of a member expires, the Governor shall make the

appointment for a full term, or, if a vacancy occurs for any other

reason, for the remainder of the unexpired term.

(e) Members of the Board shall receive compensation for their

services and reimbursement for expenses incurred in the performance

of duties required by this Article, at the rates prescribed in G.S.

93B-5.

(f) The Board shall elect from its membership a chairperson, a

vice-chairperson, and a secretary-treasurer, and adopt rules to govern

its proceedings. All members are voting members, and a majority of

the membership constitutes a quorum.

(g) The Board may employ, subject to Chapter 126 of the General

Statutes, the necessary personnel for the performance of its functions,

and fix their compensation within the limits of funds available to the

Board.

"§ 1 15C-290.5. Powers and duties of the Board; development of the

North Carolina Public School Administrator Exam.

(a) The Board shall administer this Article. In fulfilling this duty,

the Board shall:

(1) Develop and implement a North Carolina Public School

Administrator Exam, based on the professional standards

established by the Board.

(2) Establish and collect an application fee not to exceed fifty

dollars ($50.00), and an exam fee not to exceed one
hundred fifty dollars ($150.00). Fees collected under this

Article shall be credited to the General Fund as nontax

revenue.

(3) Review the educational achievements of an applicant to take

the exam to determine whether the achievements meet the

requirements set by G.S. 115C-290.7.

(4) Notify the State Board of Education of the names and

addresses of the persons who passed the exam and are

thereby qualified to be certified as public school

administrators by the State Board of Education.
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(5) Maintain accounts and records in accordance with the
Executive Budget Act, Article 1 of Chapter 143 of the
General Statutes.

(6) Adopt rules in accordance with Chapter 150B of the General
Statutes to implement this Article.

(7) Submit an annual report by March 1 of each year to the
Joint Legislative Education Oversight Committee of its

activities during the preceding year, together with any
recommendations and findings regarding improvement of the
profession of public school administration.

(b) The Board may adopt a seal and affix it to any documents
issued by the Board.
" § / 15C-290. 6. Application for qualification by the Board.
An individual who seeks to be qualified by the Board as a public

school administrator, thereby becoming eligible for certification by the
State Board of Education, shall file a written application with the
Board. The application must be on a form provided by the Board,
must be accompanied by the required application and exam fees
established by the Board, and must include any information required
by the Board.
" § / 15C-290. 7. Qualification by the Board.

(a) The Board shall qualify an individual who submits a complete
application to the Board and satisfies all of the following requirements:

(0 Pays the application fee established by the Board.
(2) Pays the exam fee established by the Board.
(3) Has a bachelors degree from an accredited college or

university and has a graduate degree from a public school
administration program that meets the public school
administrator program approval standards set by the State
Board of Education.

(4) Passes the exam.
(b) The State Board of Education may not certify an individual as a

public school administrator unless it has received notice from the
Board of the individual's qualification under this Article.
"§ U5C-290.8. Exemptions from qualification requirements.
The qualification requirements of this Article do not apply to a

person who, at any time during the five years preceding January <

,

1997, was engaged in public school administration at either a public
school in North Carolina or a school in North Carolina operated by
the United States government. A person who is exempt from the
qualification requirements of this Article but applies for qualification
under this Article is subject to it.

" § / I5C-290. 9. Grounds for refusal to qualify a person.
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The Board may, in accordance with Chapter 150B of the General

Statutes, refuse to qualify a person for certification by the State Board

of Education for any of the following reasons:

(1) Submitting a false application for qualification or otherwise

attempting to obtain qualification by fraud or

misrepresentation

.

(2) Failure to meet the requirements set in G.S. 115C-290.7.

(3) Violating a provision of this Article or a rule adopted by the

Board.
"

Sec. 2. G.S. 115C-284(c) reads as rewritten:

"(c) The State Board of Education shall have entire control of

certifying all applicants for supervisory and professional positions in

all public elementary and high schools of North Carolina; and it shall

prescribe the rules and regulations for the renewal and extension of all

certificates, and shall determine and fix the salary for each grade and

type of certificate which it authorizes. Provided, that the The State

Board of Education shall require each applicant for an initial

certificate or graduate certificate certificate, other than an applicant

who is qualified under Article 19A of this Chapter, to demonstrate his

academic and professional preparation by achieving a prescribed

minimum score at least equivalent to that required by the Board on

November 30, 1972, on a standard examination appropriate and

adequate for that purpose: Provided, further, that in the event purpose.

If the Board shall specify the National Teachers Examination for this

purpose, the required minimum score shall not be lower than that

which the Board required on November 30, 1972: Provided, further,

that the 1972. The Board may not require an applicant who is

qualified under Article 19A of this Chapter to take an additional exam

to demonstrate academic competence. The Board shall not issue

provisional certificates for principals and assistant principals."

Sec. 3. The North Carolina Standards Board for Public School

Administration, established in Section 1 of this act, shall submit Its

first report to the Joint Legislative Education Oversight Committee no

later than March 1, 1994.

Sec. 4. By August 1, 1994, the State Board of Education shall

report to the Joint Legislative Education Oversight Committee on the

issue of the qualification and certification of public school

administrators. The report shall include recommendations on whether

a system of licensing public school administrators rather than

qualifying and certifying public school administrators should be

implemented. The report shall also include any changes that need to

be made to the statutes to clarify the relationship between qualification

and certification of public school administrators.
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Sec. 5. G.S. 115C-290.3 and G.S. 115C-290.6 through G.S.
115C-290.10, as established in Section 1 of this act, become effective

January 1, 1997. The remaining provisions of Article 19A of Chapter
115C, as established in Section 1 of this act, and the remaining
sections of this act are effective upon ratification. Notwithstanding
G.S. 115C-290.4, members appointed to the North Carolina Standards
Board for Public School Administration before January 1, 1997, are
not required to be qualified under Article 19A of Chapter 1 15C of the
General Statutes, as enacted by this act.

In the General Assembly read three times and ratified this the
19th day of July, 1993.

H.B. 292 CHAPTER 393

AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE
GOVERNMENT PERFORMANCE AUDIT COMMITTEE
REGARDING THE CONTINUUM OF EDUCATION IN NORTH
CAROLINA.

The General Assembly of North Carolina enacts:

CONTINUUM OF EDUCATION PROG.
Section 1. (a) A new Chapter is added to the General Statutes

to read:
"
Chapter 116C.

"Continuum of Education Programs.
"§ I I6C-I. Education Cabinet created.

(a) The Education Cabinet is created. The Education Cabinet shall

be located administratively within, and shall exercise its powers within
existing resources of, the Office of the Governor. However, the
Education C^abinet shall exercise its statutory powers independently of
the Office of the Governor.

(b) The Education Cabinet shall consist of the Governor, who shall
serve as chair, the President of The University of North Carolina, the
State Superintendent of Public Instruction, and the President of the
North Carolina Community College System. The Education Cabinet
shall invite representatives of private education to participate in its

deliberations as adjunct members.
(c) The Education Cabinet shall be a nonvoting body that:

(0 Works to resolve issues between existing providers of
education.

(2) Sets the agenda for the State Education Commission.
(3) Develops a strategic design for a continuum of education

programs, in accordance with G.S. 116C-3.
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(4) Studies other issues referred to it by the Governor or the

General Assembly.

(d) The Office of the Governor, in coordination with the staffs of

The University of North Carolina, the North Carolina Community
College System, and the Department of Public Instruction, shall

provide staff to the Education Cabinet.

"§ 116C-2. Stale Education Commission. '

The State Education Commission shall consist of the Board of

Governors of The University of North Carolina, the State Community
College Board, and the State Board of Education. The Governor shall

call the meetings of the State Education Commission.

The Commission shall be a forum for airing proposals and engaging

in board-to-board dialogue about issues the Education Cabinet is

addressing. The agenda for Commission meetings shall be set by the

Education Cabinet.
" § 1 16C-3. Strategic design for a continuum of education programs.

The Education Cabinet shall develop a strategic design for a

continuum of education programs. A continuum of education

programs is the complement of programs delivered by the State to

learners at all levels.

The new design shall take into account issues raised by the

Government Performance Audit Committee of the Legislative Research

Commission.
The design process shall:

(1) Include vigorous examination of all programs as if they were

being created for the first time.

(2) Compare the existing structures, funding levels, and

responsibilities of each system to the new design.

The Education Cabinet shall report to the Joint Legislative

Education Oversight Committee on the strategic design it develops

prior to January 1, 1995.
"

Sec. 2. The Education Cabinet created under Section 1 of this

act shall exercise its powers within the available resources of the

Office of the Governor. The Education Commission created under

Section 1 of this act shall exercise its powers within the shared

available resources of the State Board of Education, the Board of

Governors of The University of North Carolina, and the State

Community College Board.

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

19th day of July, 1993.
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H.B. 483 CHAPTER 394

AN ACT TO AMEND THE DAM SAFETY LAW OF 1967 TO
MAKE IT MORE EFFECTIVE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143-215.24 reads as rewritten:
"§ 143-215.24. Declaration of purpose.

It is the purpose of this Part to provide for the certification and
inspection of dams in the interest of public health, safety, and welfare,
in order to reduce the risk of failure of dams; to prevent injuries to

persons, damage to downstream property and loss of reservoir storage;
and to ensure maintenance of minimum stream flows below such dams
of adequate quantity and qualit3\ quality below dams. "

Sec. 2. G.S. 143-215.25 reads as rewritten:
"§ 143-215.25. Definitions.

As used in this Part, unless the context otherwise requires:^ Repealed by Ses s ion Laws 1987, c . 827 , s. 175.^ 'Dam' means the dam (and appurtenant works) for the
impoundment or diversion of water , except that it shall not
include:

ftr Any dam constructed by the United States x\rmy Corps of
Engineers , the Tennes see Valley Authorit}^, or any other
department or agency of the United States go\rernment,
when such department or agency des igned or approved
plans and supervi sed construction .

br Any dam or flood retarding structure constructed with
financial—assi stance—from the—United—States Soil

Conservation Service, when said agency designed or
approved plan s and supervised construction.

^ The exemptions conferred by items a and b of this

subdivi sion shall cease when the supervising federal
agency relinquishes authori^y for the operation and
maintenance to a local entit)\

4r Any dam licensed by the Federal Power Commission, or
for which a license application is pending with the
Federal Power Commi s sion, or for use in connection
with

—

electric—generating—facilities—to be constructed
pursuant to a certificate of public convenience and
neces s it)^ from the North Carolina Utilities Commission,
provided that small power producers as defined in G.S.
67 -3(27a) shall be subject to the provisions of this Part
even though certified by the North Carolina Utilities

Commission.
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«, Any dam under a single private ownership, providing

protection only to land or otiier property under such

ownership, and posing no threat to life or propert}^ below

the property under such single owners hip.

i. Any dam less than 15 feet in height (measured from

original—

s

tream—bottom—to crest of dam)—or whose

impoundment capacity i s les s than 10 acre-feet.

43) Repealed by Session Laws 1987, c. 827, s. 175.

(4) 'Minimum stream flows' or 'minimum flows ' mean s stream

flows of a quantit)f and quality sufficient in the judgment of

the Department to meet and maintain stream classifications

and water quality standards established by the Department

under G.S. 1 43 - 21 4 .1 and applicable to the water s affected

by the project under consideration. In order to en sure that

such—classification s—and—

s

tandards—sb^il—be—met—awd

maintained, the Department may impose such condition s and

requirements in order s and written approvals is sued under

this Part as , in its judgment, may be nece ssary to this end,

including condition s and requirements relating to the release

or di scharge of des ignated flows from impoundments , the

location or des ign of water outlets for impoundments and of

water intakes , the amount and timing of withdrawal of water

from a reservoir, and the construction of submerged weirs

or other devices designed to satisf>f minimum stream flow

requirements .

-(5) Repealed by Ses sion Laws 1987, c. 827, s. 175.

(1) 'Dam' means a structure and appurtenant works erected to

impound or divert water.

(2) 'Minimum stream flow' or 'minimum flow' means a stream

flow of a quantity and quality sufficient in the judgment of

the Department to meet and maintain stream classifications

and water quality standards established by the Department

under G.S. 143-214.1 and applicable to the waters affected

by the project under consideration, and to maintain aquatic

habitat in the length of the stream that is affected.
"

Sec. 3. Part 3 of Article 21 of Chapter 143 of the General

Statutes is amended by adding a new section to read:

" § I43-215.25A. Exempt dams.

(a) Except as otherwise provided in this Part, this Part does not

apply to any dam:

(1) Constructed by the United States Army Corps of Engineers,

the Tennessee Valley Authority, or another agency of the

United States government, when the agency designed or

approved plans for the dam and supervised its construction.
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(2) Constructed with Financial assistance from the United States

Soil Conservation Service, when that agency designed or

approved plans for the dam and supervised its construction.

(3) Licensed by the Federal Energy Regulatory Commission, or

for which a license application is pending with the Federal

Energy Regulatory Commission.

(4) For use in connection with electric generating facilities

under the jurisdiction of the North Carolina Utilities

Commission, except that a dam operated by a small power

producer, as defined in G.S. 62-3(27a), shall be subject to

the provisions of this Part even though the dam is

constructed pursuant to a certificate of public convenience

and necessity issues by the North Carolina Utilities

Commission.

(5) Under a single private ownership that provides protection

only to land or other property under the same ownership and

that does not pose a threat to human life or property below

the dam.

(6) That is less than 15 feet in height or that has an

impoundment capacity of less than 10 acre-feet, unless the

Department determines that failure of the dam could result

in loss of human life or significant damage to property below

the dam.

(b) The exemption from this Part for a dam described in

subdivisions (1) and (2) of subsection (a) of this section does not apply

after the supervising federal agency relinquishes authority for the

operation and maintenance of the dam to a local entity.
"

Sec. 4. G.S. 143-215.26 reads as rewritten:

"§ 143-215.26. Construction of dams.

(a) No person shall begin the construction of any dam until at least

10 days after filing with the Department a statement concerning its

height, impoundment capacity, purpose, location and other

information required by the Department. Persons—proposing

construction described in G.S. 1 43 -215 . 25> subparagraphs (2)e and f

Avill A person who constructs a dam, including a dam that is otherwise

exempt from this Part under subdivisions (4) or (5) of G.S.
143-21 5. 25A(a), shall comply with the malaria control requirements

of the Department. If on the basis of this information the Department
is of the opinion that the proposed dam is not exempt from the

provisions of this Part, it shall so notify the applicant, and

construction shall not be commenced until a full application is filed by
the applicant and approved as provided by G.S. 143-215.29. The
Department may also require of applicants so notified the filing of

such any additional information ^ it deems necessary, including, but
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not limited to, streamflow and rainfall data, maps, plans and

specifications. Every applicant for approval of a dam subject to the

provisions of this Part shall also file with the Department the

certificate of an engineer or contractor legally qualified in the State of

North Carolina that he this State. The certificate shall state that the

person who files the certificate is responsible for the design of the

dam, dam and that -said the design is safe and adequate. Should the

applicant have a professional engineering staff the certificate of a

registered professional engineer member of that staff legally qualified

in the State of North Carolina will constitute compliance.

(b) When an application—has been completed pursuant to the

preceding subsection, the The Department shall refer copies of the

send a copy of each completed application papers to the State Health

Director, the Wildlife Resources Commission, the Board Department

of Transportation, and such other State and local agencies as it deem s

considers appropriate for review and comment."
Sec. 5. G.S, 143-215.28A reads as rewritten:

"§ 143-21 5. 28A. Application fees.

(a) In accordance with G.S. 143-215. 3(a)(la), the Commission
may establish a fee schedule for processing applications for approvals

of con struction, repair, alteration, construction or removal of dams
issued under this Part. In establishing the fee schedule, the

Commission shall consider the administrative and personnel costs

incurred by the Department for processing the applications and for

related compliance activities. The total amount of fees collected in any

fiscal year may not exceed one-third of the total personnel and

administrative costs incurred by the Department for processing the

applications and for related compliance activities in the prior fiscal

year. An approval fee may not exceed the larger of two hundred

dollars ($200.00) or two percent (2%) of the actual cost of

construction or removal of the applicable dam. The provisions of

G.S. 143-215.3(a)(lb) do not apply to these fees.

(b) The Dam Safety Account is established as a nonreverting

account within the Department. Fees collected under this section shall

be credited to the Account and shall be applied to the costs of

administering this Part."

Sec. 6. G.S. 143-215.31 reads as rewritten:

" § 143-215.31 . Supei-vision over maintenance and operation of dams.

(a) The Commission shall have jurisdiction and supervision over

the maintenance and operation of dams to safeguard life and property

and to satisfy minimum streamflow requirements. The Commission is

hereby authorized to may adopt *«Gh standards for the maintenance

and operation of dams as may be necessary for the purposes of this

Part. In its discretion the The Commission may vary the standards
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applicable to various dams, giving due consideration to the minimum
flow requirements of the stream, the type and location of the structure,

the hazards to which it may be exposed, and the peril of life and

property in the event of failure of a dam to perform its function.

(b) The Department, consistent with rules adopted by the

Commission, may impose any condition or requirement in orders and

written approvals issued under this Part that is necessary to ensure

that stream classifications, water quality standards, and aquatic habitat

requirements are met and maintained, including conditions and

requirements relating to the release or discharge of designated flows

from dams, the location and design of water intakes and outlets, the

amount and timing of the withdrawal of water from a reservoir, and

the construction of submerged weirs or other devices intended to

maintain minimum stream flows.

(c) The Commission shall adopt rules that specify the minimum
stream flow in the length of the stream affected. In adopting rules

that specify minimum stream flow in the length of the stream affected

by a dam that is operated by a small power producer, as defined in

G.S. 62-3(27a), that diverts water from 4,000 feet or less of the

natural stream bed and where the water is returned to the same
stream, the Commission shall establish a schedule for increasing or

decreasing the minimum stream flow above or below the baseline

minimum stream flow. The baseline minimum stream flow in the

length of the stream affected by a dam that is operated by a small

power producer, as defined in G.S. 62-3(27a), that diverts water from

4,000 feet or less of the natural stream bed and where the water is

returned to the same stream is the minimum average flow for a period

of seven consecutive days that would have an average occurrence of

once in 10 years in the absence of the dam. "

Sec. 7. G.S. 143-215.32 reads as rewritten:

"§ 143-215.32. Inspection of dams.

(a) The Department is hereby authorized may at any time 4© inspect

any 4»m dam, including a dam that is otherwise exempt from this

Part, upon receipt of a written request of any affected person or

agency, or upon a motion of the Environmental Management
Commission. Within the limits of available funds the Department
shall endeavor to provide for inspection of all dams at intervals of

approximately five years.

(b) If the Department upon inspection finds that any dam is not

sufficiently strong, or is not maintained in good repair or operating

condition, «r is dangerous to life or property, or does not satisfy

minimum streamflow requirements, the Department shall cau se such
evidence to be presented present its findings to the Commission and
the Commission may issue an order directing the owner or owners of
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the dam to make at his or her expense maintenance, alterations,

repairs, reconstruction, change in construction or location, or removal

as may be deemed necessary by the Commission within a time limited

by the order, not less than 90 days from the date of issuance of each

order, except in the case of extreme danger to the safety of life or

property, as provided by subsection (c) of this section.

(c) If at any time the condition of any dam becomes so dangerous

to the safety of life or property, in the opinion of the Environmental

Management Commission, as not to permit sufficient time for issuance

of an order in the manner provided by subsection (b) of this section,

the Environmental Management Commission may immediately take

such measures as may be essential to provide emergency protection to

life and property, including the lowering of the level of a reservoir by

releasing water impounded or the destruction in whole or in part of

the dam or reservoir. The Environmental Management Commission
may recover the costs of such measures from the owner or owners by

appropriate legal action.

(d) For the purposes of this section the word 'dam' shall mean any

dam posing a present threat to human life or property regardless of its

size and impoundment capacity, but excepting those dam s described in

G . S. 1 43 -215. 25(2)a, b and d. An order issued under this Part shall

be served on the owner of the dam as provided in G.S. lA-1, Rule
4."

Sec. 8. G.S. 143-215.33 reads as rewritten:

"§ 143-215.33. Administrative hearing.

A person to whom a decision or a dam safety order is issued under

this Part may contest the decision or order by filing a petition for a

contested case petition in accordance with G.S. 15QB-23. A person to

whom a decision is issued must file a contested case petition within 30

days after the decision is mailed to that person. A person to whom a

dam safety order is issued must file a contested case petition within 10

days after receiving notice, by personal service or by regi stered or

certified mail, of the Commission' s deci sion or order , the order is

served."

Sec. 9. G.S. 143-2 15. 36(b) reads as rewritten:

"(b) Civil Penalties. -

(1) The Secretary may assess a civil penalty of not less than one

hundred dollars ($100.00) nor more than 4wo five hundred

-fifty dollars ($250.00) ($500.00) against any person who
violates any provisions of this Part, a rule implementing this

Part, or an order issued under this Part.

(2) If any action or failure to act for which a penalty may be

assessed under this Part is willful, the Secretary may assess
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a penalty not to exceed -two five hundred &% dollars
($250.00) ($500.00) per day for each day of violation.

(3) In determining the amount of the penalty, the Secretary shall
consider the factors set out in G.S. 143B-282.1(b). The
procedures set out in G.S. 143B-282.1 shall apply to civil

penalty assessments that are presented to the Commission for
final agency decision.

(4) The Secretary shall notify any person assessed a civil penalty
of the assessment and the specific reasons therefor by
registered or certified mail, or by any means authorized by
G.S. lA-1, Rule 4. Contested case petitions shall be filed in

accordance with G.S. 150B-23 within 30 days of receipt of
the notice of assessment.

(5) Requests for remission of civil penalties shall be filed with
the Secretary. Remission requests shall not be considered
unless made within 30 days of receipt of the notice of
assessment. Remission requests must be accompanied by a
waiver of the right to a contested case hearing pursuant to
Chapter 150B and a stipulation of the facts on which the
assessment was based. Consistent with the limitations in

G.S. 143B-282.1(c) and G.S. 143-282. Ud). remission
requests may be resolved by the Secretary and the violator.
If the Secretary and the violator are unable to resolve the
request, the Secretary shall deliver remission requests and
his recommended action to the Committee on Civil Penalty
Remissions of the Environmental Management Commission
appointed pursuant to G.S. 143B-282. 1(c).

(6) If any civil penalty has not been paid within 30 days after
notice of assessment has been served on the violator, the
Secretary shall request the Attorney General to institute a
civil action in the Superior Court of any county in which the
violator resides or has his or its principal place of business
to recover the amount of the assessment, unless the violator
contests the assessment as provided in subdivision (4) of this
Kuhsection. or regnectf rpmjgcinn nf th^ Qcc^^ccnient in ^vhole
or in part ac provided in subdivision (5) of this eubcection.
subsection. If any civil penalty has not been paid within 30
days after the final agency decision or court order has been
served on the violator, the Secretary shall request the
Attorney General to institute a civil action in the Superior
Court of any county in which the violator resides or has his
or its principal place of business to recover the amount of
the assessment. A civil action shall be filed within three
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years of the date the final agency decision was served on the

violator.

(7) The Secretary may delegate his powers and duties under this

section to the Director of the Division of Land Resources of

the Department."

Sec. 10. The Department of Environment, Health, and Natural

Resources shall not enforce minimum stream flow requirements to

protect aquatic habitat until the Environmental Management

Commission has adopted rules as required by G.S. 143-215.31 (c), as

enacted by Section 6 of this act. The Environmental Management

Commission shall adopt rules to establish minimum stream flow

requirements to protect aquatic habitat by 1 October 1994.

Sec. 11. This act becomes effective 1 October 1993.

In the General Assembly read three times and ratified this the

19thday of July, 1993.

H.B. 499 CHAPTER 395

AN ACT TO INCREASE THE FEES FOR ENROLLING IN AN
ACCREDITED DRUG EDUCATION SCHOOL.

The General Assembly of North Carolina enacts:

Section 1. G.S. 90-96.01 (a) reads as rewritten:

"(a) The Commission for Mental Health, Developmental

Disabilities, and Substance Abuse Services shall establish standards

and guidelines for the curriculum and operation of local drug

education programs. The Department of Human Resources shall

oversee the development of a statewide system of schools and shall

insure that schools are available in all localities of the State as soon as

is practicable.

(1) A fee of one hundred dollars ($100 . 00) one hundred fifty

dollars ($150.00) shall be paid by all persons enrolling in an

accredited drug education school established pursuant to this

section. That fee must be paid to an official designated for

that purpose and at a time and place specified by the area

mental heahh, developmental disabilities, and substance

abuse authority providing the course of instruction in which

the person is enrolled. If the clerk of court in the county in

which the person is convicted agrees to collect the fees, the

clerk shall collect all fees for persons convicted in that

county. The clerk shall pay the fees collected to the area

mental health, developmental disabilities, and substance

abuse authority for the catchment area where the clerk is

located regardless of the location where the defendant attends
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the drug education school and that authority shall distribute
the funds in accordance with the rules and regulations of the
Department. The fee must be paid in full within two weeks
of the date the person is convicted and before he attends any
classes, unless the court, upon a showing of reasonable
hardship, allows the person additional time to pay the fee or
allows him to begin the course of instruction without paying
the fee. If the person enrolling in the school demonstrates
to the satisfaction of the court that ordered him to enroll in
the school that he is unable to pay and his inability to pay is

not willful, the court may excuse him from paying the fee.
Parents or guardians of persons attending drug education
school shall be allowed to audit the drug education school
along with their children or wards at no extra expense.

(2) The Department of Human Resources shall have the
authority to approve programs to be implemented by area
mental health, developmental disabilities, and substance
abuse authorities. Area mental health, developmental
disabilities, and substance abuse authorities may subcontract
for the delivery of drug education program services. The
Department shall have the authority to approve budgets and
contracts with public and private governmental and
nongovernmental bodies for the operation of such schools.

(3) Fees collected under this section and retained by the area
mental health, developmental disabilities, and substance
abuse authority shall be placed in a nonreverting fund. That
fund must be used, as necessary, for the operation,
evaluation and administration of the drug educational
schools; excess funds may only be used to fund other drug
or alcohol programs. The area mental health, developmental
disabilities, and substance abuse authority shall remit five
percent (5%) of each fee collected to the Department of
Human Resources on a monthly basis. Fees received by the
Department as required by this section may only be used in
supporting, evaluating, and administering drug education
schools, and any excess funds will revert to the General
Fund.

(4) All fees collected by any area mental health, developmental
disabilities, and substance abuse authority under the

I
authority of this section may not be used in any manner to

I

match other State funds or be included in any computation

f
for State formula-funded allocations."

i .
S^c- 2. This act becomes effective August 1, 1993, and applies

I
to fees due and payable on or after that date.
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In the General Assembly read three times and ratified this the

19th day of July, 1993.

H.B. 513 CHAPTER 396

AN ACT TO MANDATE A SINGLE PORTAL OF ENTRY AND
EXIT POLICY FOR SERVICES FOR INDIVIDUALS WITH
DEVELOPMENTAL DISABILITIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 122C-3 is amended by inserting a new
subdivision to read;

"
(11a) 'Day/night service' means a service provided on a

regular basis, in a structured environment that is offered

to the same individual for a period of three or more
hours within a 24-hour period.

"

Sec. 2. G.S. 122C-3(34) reads as rewritten:

"(34) 'Single portal of entry and exit policy' means an

admission and discharge policy for State—and—a*«a

designated facilities that may be js adopted by an area

authority and shall be approved by the Secretary before it

is in force. The policy and its provisions shall be

designed to promote quality client care in and among
State and area designated facilities. Furthermore, the

policy shall be designed to integrate otherwise

independent facilities into a unified and coordinated

system, in which system the area authority' shall be

, responsible for assuring that the individual client can

receive services from the facility that is best able to meet

his needs. However, the policy may not be inconsistent

with any other provisions of the General Statutes

»

Statutes or federal law, nor may the policy include the

complete exclusion of clients from admission to any

specific State or area facility."

Sec. 3. G.S. 122C-101 reads as rewritten:

"§ 122C-10L Policy.

Within the public system of mental health, developmental

disabilities, and substance abuse services, there are both area and

State facilities. An area authority is the locus of coordination among
public services for clients of its catchment area. To assure the most

appropriate and efficient care of clients within the publicly supported

service system, area authorities are encouraged to develop and secure

approval for a single portal of entry and exit policy for their catchment

areas , areas for mental health and substance abuse authorities.
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Effective January 1, 1994, an area authority shall develop and secure

approval for a single portal of entry and exit policy for public and

private services for individuals with developmental disabilities.
"

Sec. 4. (a) The catch line of G.S. 122C-132 reads as

rewritten:

" § 122C-132. Single portal of entry and exit designation , designation for

mental health and substaiKe abuse facilities.
"

(b) G.S. 122C-132 (a) reads as rewritten:

"(a) The public system should provide for a single portal of entry

and exit policy, policy for State and area mental health and substance

abuse facilities. In order to accomplish this objective, an area

authority desiring designation as a single portal area shall present to

the Secretary a single portal of entry and exit plan approved by the

area board. The decision as to whether to choose to submit a plan is

in the discretion of the area authority after weighing the policy goal

stated in this subsection and in G.S. 122C-101."

Sec. 5. Part 3 of Article 4 of Chapter 122C is amended by

adding a new section to read:
"
§ 122C-132.1 . Single portal of entry and exit designation for public

arid private services for individuals with developmental disabilities.

(a) The public system shall, in cooperation with private providers,

provide for a single portal of entry and exit policy for services for

individuals with developmental disabilities. An area authority shall

present to the Secretary a single portal of entry and exit plan for

services for individuals with developmental disabilities that has been

approved by the area board. Area authorities are encouraged to use

community interagency councils in the development and

implementation of single portal of entry and exit policies. For

purposes of this section, services for individuals with developmental

disabilities shall include 24-hour and day/night services for individuals

with developmental disabilities operated under the authority of this

Chapter, Chapters 131D-2, Part A of Article 6 of Chapter 1 3 IE of the

General Statutes, Article 7 of Chapter 110 of the General Statutes,

rules of the Division of Vocational Rehabilitation Services, and rules

of the Social Services Commission.

(b) In order for a single portal area to be designated, the single

portal of entry and exit plan shall be subject to approval by the

Secretary. Once an area is designated by the Secretary as a single

portal area, any changes to the plan shall be subject to approval by the

Secretary. However, an approved plan and designation as a single

portal area shall remain in force pending approval of any changes.

(c) The plan shall include:
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(1) A specific listing of services for individuals with

developmental disabilities to be covered by the single portal

of entry and exit plan;

(2) Procedures for review of individuals to be admitted to or

discharged from services for individuals with developmental

disabilities;

(3) Procedures for shared responsibility when individuals are

admitted directly to a State facility;

(4) Evidence of incorporation of these plans within the contracts

between the area authority and the State facilities as required

by G.S. 122C- 143(c) and with other public and private

agencies as required in G.S. 122C-141;

(5) Evidence of cooperative arrangements with services for

individuals with developmental disabilities not otherwise

under contract with the area authorities;

(6) Procedures for review of facility and citizen complaints;

Q) Provisions for services funded jointly by area authorities and

local education agencies; and

(8) Provisions for services funded jointly by area authorities and

the Division of Vocational Rehabilitation Services.

When the services described in subdivisions (7) and (8) of this

subsection are not funded jointly, these services shall not be part of

the plan prescribed in this subsection. The local education agencies

and the Division of Vocational Rehabilitation Services upon receipt of

a written request shall notify annually the appropriate area authority of

the projected number of individuals with developmental disabilities

needing day/night and 24-hour services who are not otherwise

included in the plan.
"

Sec. 6. G.S. 143B- 147(a) reads as rewritten:

"(a) There is hereby created the Commission for Mental Health,

Developmental Disabilities, and Substance Abuse Services of the

Department of Human Resources with the power and duty to adopt,

amend and repeal rules to be followed in the conduct of State and

local mental health, developmental disabilities, alcohol and drug abuse

programs including education, prevention, intervention, treatment,

rehabilitation and other related services. Such rules shall be designed

to promote the amelioration or elimination of the mental health,

developmental disabilities, or alcohol and drug abuse problems of the

citizens of this State. The Commission for Mental Health,

Developmental Disabilities, and Substance Abuse Services shall have

the authority:

(1) To adopt rules regarding the

a. Admission, including the designation of regions,

treatment, and professional care of individuals admitted
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to a facility operated under the authority of G.S.
122C-181(a), that is now or may be established;

b. Operation of education, prevention, intervention,
treatment, rehabilitation and other related services as
provided by area mental health, developmental
disabilities, and substance abuse authorities under Part 4
of Article 4 of Chapter 122C of the General Statutes;

c. Hearings and appeals of area mental health,
developmental disabilities, and substance abuse
authorities as provided for in Part 4 of Article 4 of
Chapter 122C of the General Statutes;

d. Requirements of the federal government for grants-in-aid
for mental health, developmental disabilities, alcohol or
drug abuse programs which may be made available to

local programs or the State. This section is to be
liberally construed in order that the State and its citizens
may benefit from such grants-in-aid; and

£: Implementation of single portal of enTrv"and exit policies
established pursuant to Chapter 122C of the General
Statutes.

(2) To adopt rules for the licensing of facilities for the mentally
ill, developmentally disabled, and substance abusers, under
Article 2 of Chapter 122C of the General Statutes.

(3) To advise the Secretary of the Department of Human
Resources regarding the need for, provision and
coordination of education, prevention, intervention,
treatment, rehabilitation and other related services in the
areas of:

a. Mental illness and mental health,

b. Developmental disabilities,

c. Alcohol abuse, and
d. Drug abuse.

(4) To review and advise the Secretary of the Department of
Human Resources regarding all State plans required by
federal or State law and to recommend to the Secretary any
changes it thinks necessary in those plans; provided,
however, for the purposes of meeting State plan
requirements under federal or State law, the Department of
Human Resources is designated as the single State agency
responsible for administration of plans involving mental
health, developmental disabilities, alcohol abuse, and drug
abuse services;
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(5) To adopt rules relating to the registration and control of the

manufacture, distribution, security, and dispensing of

controlled substances as provided by G.S. 90-100;

(6) To adopt rules to establish the professional requirements for

staff of licensed facilities for the mentally ill,

developmentally disabled, and substance abusers. Such rules

may require that one or more, but not all staff of a facility

be either licensed or certified. If a facility has only one

professional staff, such rules may require that that individual

be licensed or certified. Such rules may include the

recognition of professional certification boards for those

professions not licensed or certified under other provisions

of the General Statutes provided that the professional

certification board evaluates applicants on a basis which

protects the public health, safety or welfare;

(7) Except where rule making authority is assigned under that

Article to the Secretary of the Department of Human
Resources, to adopt rules to implement Article 3 of Chapter

122C of the General Statutes;

(8) To adopt rules specifying procedures for waiver of rules

adopted by the Commission."

Sec. 7. This act becomes effective January 1, 1994.

In the General Assembly read three times and ratified this the

19th day of July, 1993.

H.B. 514 CHAPTER 397

AN ACT TO REPEAL THE LAW EXEMPTING THE DIVISION
OF YOUTH SERVICES' VOCATIONAL TEACHERS FROM
THE EDUCATIONAL REQUIREMENTS OF CRIMINAL
JUSTICE CERTIFICATION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 126-6.1 is repealed.

Sec. 2. This act becomes effective August 1, 1993, and applies

to teachers employed on or after that date.

In the General Assembly read three times and ratified this the

19thday of July, 1993.

H.B. 624 CHAPTER 398

AN ACT TO REWRITE CHAPTER 55A OF THE GENERAL
STATUTES RELATING TO NONPROFIT CORPORATIONS AS
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RECOMMENDED BY THE GENERAL STATUTES
COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. Chapter 55A of the General Statutes is rewritten to
read:

"
Chapter 55A.

"North Carolina Nonprofit Corporation Act.

"ARTICLE 1.

"General Provisions.

"Part 1 . Short Title and Reservation of Power.
"%55A-1-01. Short title.

'

This Chapter shall be known and may be cited as the 'North
Carolina Nonprofit Corporation Act'

.

" § 55A-1-02. Reservation ofpower to amend or repeal.
The General Assembly has power to amend or repeal ail or part of

this Chapter at any time and all domestic and foreign corporations
subject to this Chapter are governed by the amendment or repeal.

"Part 2. Filing Documents.
"§ 55A- 1-20. Filing requirements.

(a) To be entitled to filing by the Secretary of State under this
Chapter, a document shall satisfy the requirements of this section, and
of any other section that adds to or varies these requirements.

(b) The document must be one that is required or permitted by this
Chapter to be filed in the office of the Secretary of State.

(c) The document shall contain the information required by this
Chapter. It may contain other information as well.

(d) The document shall be typewritten or printed.
(e) The document shall be in the English language.
A corporate name need not be in English if written in English

letters or Arabic or Roman numerals, and the certificate of existence
required of foreign corporations need not be in English if

accompanied by a reasonably authenticated English translation.
(f) The document shall be executed:

(1) By the presiding officer of the board of directors of a
domestic or foreign corporation, by its president, or by
another of its officers^

12) If directors have not been selected or the corporation has not
been formed, by an incorporator; or

0) If the corporation is in the hands of a receiver, trustee, or
other court-appointed fiduciary, by that fiduciary.

(g) The person executing the document shall sign it and state
beneath or opposite his signature his name and the capacity in which
he signs. The document may but need not contain:
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(1) The corporate seal;

(2) An attestation by the secretary or an assistant secretary; and

(3) An acknowledgment, verification, or proof.

(h) If the Secretary of State has prescribed a mandatory form for

the document under G.S. 55A-1-21, the document shall be in or on

the prescribed form.

(i) The document shall be delivered to the office of the Secretary of

State for filing and shall be accompanied by one exact or conformed

copy (except as provided in G.S. 55A-5-03 and G.S. 55A- 15-09), and

all fees required by this Chapter.

(i) Any signature on any document authorized to be filed with the

Secretary of State under any provision of this Chapter may be a

facsimile.

"§55/4-7-2/. Forms.

(a) The Secretary of State may promulgate and furnish on request

forms for:

(1) An application for a certificate of existence;

(2) A foreign corporation's application for a certificate of

authority to conduct affairs in this State;

(3) A foreign corporation's application for a certificate of

withdrawal; and

(4) The annual report.

If the Secretary of State so requires, use of these forms is mandatory.

(b) The Secretary of State may promulgate and furnish on request

forms for other documents required or permitted to be filed by this

Chapter but their use is not mandatory.

"§ 55A-I-22. Filim, service, and copying fees.

(a) The Secretary of State shall collect the following fees when the

documents described in this subsection are delivered to the Secretary

for filing:

Document Fee

(1) Articles of incorporation $50.00

(2) Application for reserved name $10.00

(3) Notice of transfer of reserved name $10.00

(4) Application for registered name $10.00

(5) Application for renewal of registered~ name $10-00

(6) Corporation's statement of change of

registered agent or registered office or

both $5.00

(7) Agent's statement of change of registered

office for each affected corporation $ 5.00

(8) Agent's statement of resignation No fee
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(9) Designation of registered agent or

registered office or botli $ 5.00

(10) Amendment of articles of incorporation $25.00

(11) Restated articles of incorporation without

amendment of articles $10.00

(12) Restated articles of incorporation with

amendment of articles $25.00

(13) Articles of merger $25.00

(14) Articles of dissolution $15.00

(15) Articles of revocation of dissolution $10.00

(16) Certificate of administrative dissolution No fee

(17) Application for reinstatement following

administrative dissolution $25.00

(18) Certificate of reinstatement No fee

(19) Certificate of judicial dissolution No fee

(20) Application for certificate of authority $100.00

(21) Application for amended certificate of

authority $25.00

(22) Application for certificate of withdrawal $10.00

(23) Certificate of revocation of authority to

conduct affairs No fee

(24) Annual Report $10.00

(25) Articles of correction '

*
$10.00

(26) Application for certificate of existence or

authorization $ 5.00

(27) Any other document required or

permitted to be filed by this Chapter $10.00.

(b) The Secretary of State shall collect a fee of ten dollars ($10.00)

each time process is served on the Secretary under this Chapter. The
party to a proceeding causing service of process is entitled to recover

this fee as costs if the party prevails in the proceeding.

(c) The Secretary of State shall collect the following fees for

copying, comparing, and certifying a copy of any filed document
relating to a domestic or foreign corporation:

(1) One dollar ($1.00) a page for copying or comparing a copy

to the original; and

(2) Five dollars ($5.00) for the certificate.

" § 55A-1-23. Effective time and dale of document.

(a) Except as provided in subsection (b) of this section and G.S.
55A-1 -24(c), a document accepted for filing is effective:

(1) At the time of filing on the date it is filed, as evidenced by
the Secretary of State's date and time endorsement on the

original document; or
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(2) At a later time specified in the document as its effective time

on the date it is filed.

(b) A document may specify a delayed effective time and date, and

if it does so the document becomes effective at the time and date

specified. If a delayed effective date but no time is specified, the

document is effective at 11:59:59 p.m. on that date. A delayed

effective date for a document shall not be later than the 90th day after

the date it is filed.

(c) Except as provided in G.S. 55A-2-03(b), the fact that a

document has become effective under this section does not determine

its validity or invalidity or the correctness or incorrectness of the

information contained in the document.
" § 55A - / -24. Correcting filed document.

(a) A domestic or foreign corporation may correct a document filed

by the Secretary of State if the document (i) contains an incorrect

statement or (ii) was defectively executed, attested, sealed, verified, or

acknowledged.

(b) A document is corrected:

(1) By preparing articles of correction that (i) describe the

document (including its filing date) or have attached to them

a copy of the document, (ii) specify the incorrect statement

and the reason it is incorrect or the manner in which the

execution was defective, and (iii) correct the incorrect

statement or defective execution; and

(2) By delivering the articles to the Secretary of State for filing.

(c) Articles of correction are effective on the effective date of the

document they correct except as to persons who by relying on the

uncorrected document are adversely affected by the correction. As to

those persons, articles of correction are effective when filed.

" § 55A-1-25. Filing duty of Secretaiy of State.

(a) If a document delivered to the office of the Secretary of State

for filing satisfies the requirements of this Chapter, the Secretary of

State shall file it.

(b) The Secretary of State files a document by stamping or

otherwise endorsing 'Filed', together with the Secretary of State's

name and official title and the date and time of filing, on both the

original and the exact or conformed copy. After filing a document,

except as provided in G.S. 55A-5-03 and G.S. 55A-15-09, the

Secretary of State shall deliver the exact or conformed copy to the

domestic or foreign corporation or its representative.

(c) If the Secretary of State refuses to file a document, the

Secretary of State shall return it, by personal delivery or by first-class

mail postage prepaid, to the domestic or foreign corporation or its

representative within five days after the document was received,
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together with a brief, written statement of the date of and the reason
for refusal.

(d) The Secretary of Staters duty is to review and file documents
that satisfy the requirements of this Chapter. The Secretary of Staters

Filing or refusing to file a document does not:

0) Except as provided in G.S. 55A-2-03(b). affect the validity

or invalidity of the document in whole or part;

(2) Determine the correctness or incorrectness of information
contained in the document;

(3) Create a presumption that the document is valid or invalid or
that information contained in the document is correct or
incorrect"

" § 55A-I-26. Appeal from Secrelaiy of State 's refusal to file document.
(a) If the Secretary of State refuses to file a document delivered to

the Secretary of State's office for filing, the person tendering the
document for filing may, with 30 days after such refusal, appeal the
refusal to the Superior Court of Wake County. The appeal is

commenced by filing a petition with the court and with the Secretary
of State requesting the court to compel the Secretary of State to file the
document. The petition shall have attached to it the document to be
filed and the Secretary of State's explanation for his refusal to file.

The appeal to the superior court is not governed by the Administrative
Procedure Act and shall be determined upon such further notice and
opportunity to be heard, if any, as the court may deem appropriate
under the circumstances.

(b) Upon consideration of the petition and any response made by
the Secretary of State, the court may, prior to entering final judgment,
order the Secretary of State to file the document or take other action
the court considers appropriate.

(c) The court's final decision may be appealed as in other civi l

proceedings.
" § 55A-1-27. Evidentiaiy effect of certificate offline.
A certificate attached to a copy of a document filed by the Secretary

of State, bearing the Secretary of State's signature (which may be in
facsimile) and the seal of his office and certifying that the copy is a
true copy of the document, is conclusive evidence that the original
document is on file with the Secretary of State.
" § 55A- 1 -28. Certificate of existence.

(a) Anyone may apply to the Secretary of State to furnish a
certificate of existence for a domestic corporation or a certificate of
authorization for a foreign corporation.

(b) A certificate of existence or authorization sets forth:

ill The domestic corporation's corporate name or the foreign
corporation's name used in this State;
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(2) That the domestic corporation is duly incorporated under the

law of this State, the date of its incorporation, and the period

of its duration if less than perpetual; or that the foreign

corporation is authorized to conduct affairs in this State;

(3) That the articles of incorporation of a domestic corporation

or the certificate of authority of a foreign corporation has not

been suspended for failure to comply with the Revenue Act

of this State and that the corporation has not been

administratively dissolved for failure to comply with the

provisions of this Chapter;

(4) That its most recent annual report required by G.S. 55A-16-

22 has been delivered to the Secretary of State;

(5) That articles of dissolution have not been filed; and

(6) Other facts of record in the office of the Secretary of State

that may be requested by the applicant.

(c) Subject to any qualification stated in the certificate, a certificate

of existence or authorization issued by the Secretary of State may be

relied upon as conclusive evidence that the domestic or foreign

corporation is in existence or is authorized to conduct affairs in this

State.

" § 55A-1-29. Penalty for signing false document,

(a) A person commits an offense if the person signs a document
the person knows is false in any material respect with intent that the

document be delivered to the Secretary of State for filing.

(b) An offense under this section is a misdemeanor.

"Part 3. Secretary of State.

"^55A-l-30. Powers.

The Secretary of State has the power reasonably necessary to

perform the duties required of the Secretary of State by this Chapter.
" § 55A-I-31. Interrogatories by Secretary of State.

The Secretary of State may propound to any domestic or foreign

corporation which the Secretary of State has reason to believe is

subject to the provisions of this Chapter, and to any officer or director

thereof, any written interrogatories as may be reasonably necessary

and proper to enable the Secretary of State to ascertain whether the

corporation is subject to the provisions of this Chapter or has complied

with all the provisions of this Chapter applicable to it. The
interrogatories shall be answered within 30 days after the mailing

thereof, or within such additional time as shall be fixed by the

Secretary of State, and the answers thereto shall be full and complete

and shall be made in writing and under oath. If the interrogatories

are directed to an individual, they shall be answered by the individual,

and if directed to a corporation, they shall be answered by the

presiding officer of the board of directors, the president, or by another
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officer of the corporation. The Secretary of State shall certify to the
Attorney General, for such action as the Attorney General may deem
appropriate, all interrogatories and answers thereto which disclose a
violation of any of the provisions of this Chapter, requiring or
permitting action by the Attorney General.
"§ 55A-1-32. Penalties imposed upon corporations, officers, and
directors for failure to answer interrogatories.

(a) The knowing failure or refusal of a domestic or foreign
corporation to answer truthfully and fully, within the time prescribed
in this Chapter, interrogatories propounded by the Secretary of State
in accordance with the provisions of this Chapter shall constitute
grounds for administrative dissolution under G.S. 55A- 14-20 or for
revocation under G.S. 55A- 15-30, as the case maybe^

(b) Each officer and director of a domestic or foreign corporation
who knowingly fails or refuses, within the time prescribed by this
Chapter, to answer truthfully and fully interrogatories propounded to
him by the Secretary of State in accordance with the provisions of this
Chapter shall be guilty of a misdemeanor.
" § 55A-1-33. Information disclosed by interrogatories.

Interrogatories propounded by the Secretary of State and the
answers thereto shall not be open to public inspection nor shall the
Secretary of State disclose any facts or information obtained therefrom
except when the Secretary of State's official duty requires disclosure to
be made public or when the interrogatories or the answers thereto are
required for evidence in any criminal proceeding or in any other
action or proceeding by this State!

"Part 4. Definitions.
" § 55A- 1-40. Chapter definitions.

In this Chapter unless otherwise specifically provided:

ii) 'Articles of incorporation' include amended and restated
articles of incorporation and articles of merger.

I?) 'Board' or 'board of directors' means the group of natural
persons vested by the corporation with the management of
its affairs whether or not the group is designated as
directors in the articles of incorporation or bylaws.

12) 'Bylaws' means the rules (other than the articles) adopted
pursuant to this Chapter for the regulation or management
of the affairs of the corporation irrespective of the name or
names by which the rules are designated.

1^ 'Charitable or religious corporation' means any corporation
that is exempt under section 501(c)(3) of the Internal
Revenue Code of 1986 or any successor section, or that is

organized exclusively for one or more of the purposes
specified in section 501(c)(3) of the Internal Revenue Code
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of 1986 or any successor section and that upon dissolution

shall distribute its assets to a charitable or religious

corporation, the United States, a state or an entity that is

exempt under section 501(c)(3) of the Internal Revenue

Code of 1986 or any successor section.

(4a) 'Conspicuous' means so written that a reasonable person

against whom the writing is to operate should have noticed

it. For example, printing in italics or boldface or

contrasting color, or typing in capitals or underlined, is

conspicuous.

(5) 'Corporation' or 'domestic corporation' means a nonprofit

corporation subject to the provisions of this Chapter, except

a foreign corporation.

(6) 'Delegates' means those persons elected or appointed to

vote in a representative assembly for the election of a

director or directors or on other matters.

(7) 'Deliver' includes mail.

(8) 'Distribution' means a direct or indirect transfer of money
or other property or incurrence of indebtedness by a

corporation to or for the benefit of its members, directors,

or officers, or to or for the benefit of transferees in

liquidation under Article 14 of this Chapter (other than

creditors).

(9) 'Effective date of notice' is defined in G.S. 55A-1-41.

(10) 'Entity' includes corporation and foreign corporation;

domestic or foreign business corporation; professional

corporation; limited liability company; profit and nonprofit

unincorporated association, chapter or other organizational

unit; business trust, estate, partnership, trust, and two or

more persons having a joint or common economic interest;

and state, United States, and foreign government.

(11) 'Foreign corporation' means a corporation (with or without

capital stock) organized under a law other than the law of

this State for purposes for which a corporation might be

organized under this Chapter.

(12) 'Governmental subdivision' includes authority, county,

district, and municipality.

(13) 'Includes' denotes a partial definition.

(14) 'Individual' denotes a natural person legally competent to

act and also includes the estate of an incompetent or

deceased individual.

(15) 'Means' denotes an exhaustive definition.

(16) 'Member' means a person who is, by the articles of

incorporation or bylaws of the corporation, either (i)

1342



Session Laws — 1993 CHAPTER 398

specifically designated as a member or (ii) included in a
category of persons specifically designated as members. A
person is not a member solely by reason of having voting
rights or other rights associated with membership.

(17) 'Nonprofit corporation' means a corporation intended to

have no income or intended to have income none of which
is distributable to its members, directors, or officers, except
as permitted by Article 13 of this Chapter, and includes all

associations without capital stock formed under Subchapter
V of Chapter 54 of the General Statutes or under any act or
acts replaced thereby.

(18) 'Notice' includes demand and is defined in G.S. 55A-1-41.
(19) 'Person' includes individual and entity.

(20) 'Principal office' means the office (in or out of this State)

so designated in the annual report filed pursuant to G.S.
55A- 16-22 where the principal offices of a domestic or
foreign corporation are located.

^21) 'Proceeding' includes civil suit and criminal,
administrative, and investigatory action.

(22) 'Record date' means the date established under Article 7 of
this Chapter on which a corporation determines the identity
of its members for the purposes of this Chapter.

(23) 'Secretary' means the corporate officer to whom the board
of directors has delegated responsibility under G.S. 55A-8-
40(c) for custody of the minutes of the meetings of the
board of directors and of the members and for
authenticating records of the corporation.

124) 'State,' when referring to a part of the United States,
includes a state and commonwealth (and their agencies and
governmental subdivisions) and a territory, and insular
possession (and their agencies and governmental
subdivisions) of the United States.

(25) 'United States' includes district, authority, bureau,
commission, department, and any other agency of the
United States^

(26) 'Vote' includes authorization by written ballot and written
consent.

"§55A- 1 -41. Notice.

(a) Notice under this Chapter shall be in writing unless oral notice
is authorized in the corporation's articles of incorporation or bylaws
and written notice is not specifically required by this Chapter.

(b) Notice may be communicated in person; by telephone,
telegraph, teletype, or other form of wire or wireless communication,'
or by facsimile transmission; or by mail or private carrier. If these
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forms of personal notice are impracticable as to one or more persons,

notice may be communicated to such persons by publishing notice in a

newspaper, or by radio, television, or other form of public broadcast

communication, in the county where the corporation has its principal

place of business in the State, or if it has no principal place of

business in the State, the county where it has its registered office.

(c) Written notice by a domestic or foreign corporation to its

member is effective when deposited in the United States mail with

postage thereon prepaid and correctly addressed to the member's
address shown in the corporation's current record of members.

(d) Written notice to a domestic or foreign corporation (authorized

to conduct affairs in this State) may be addressed to its registered

agent at its registered office or to the corporation or its secretary at its

principal office shown in its most recent annual report on file in the

office of the Secretary of State or, in the case of a foreign corporation

that has not yet delivered an annual report, in its application for a

certificate of authority.

(e) Except as provided in subsection (c) of this section, written

notice is effective at the earliest of the following:
~~~

(1) When received;

(2) Five days after its deposit in the United States mail, as

evidenced by the postmark or otherwise, if mailed with at

least first-class postage thereon prepaid and correctly

addressed;

(3) On the date shown on the return receipt, if sent by

registered or certified mail, return receipt requested, and

the receipt is signed by or on behalf of the addressee;

(4) If mailed with less than first-class postage, 30 days after its

deposit in the United States mail, as evidenced by the

postmark or otherwise, if mailed with postage thereon

prepaid and correctly addressed;

(5) When delivered to the member's address shown in the

corporation's current list of members.
(f) Written notice is correctly addressed to a member of a domestic

or foreign corporation if addressed to the member's address shown in

the corporation's current list of members. In the case of members
who are residents of the same household and who have the same
address, the corporation's bylaws may provide that a single notice may
be given to such members Jointly.

(g) Oral notice is effective when actually communicated to the

person entitled to oral notice.

(h) If this Chapter prescribes notice requirements for particular

circumstances, those requirements govern. If articles of incorporation
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or bylaws prescribe notice requirements not inconsistent with this

section or other provisions of this Chapter, those requirements govern.

(i) Written notice need not be provided in a separate document and

may be included as part of a newsletter, magazine, or other

publication regularly sent to members if conspicuously identified as a

notice.

"Part 5. Private Foundations.
" § 55A- 1-50. Private Foundations.

Except where otherwise determined by a court of competent

jurisdiction, a corporation that is a private foundation as defined in

section 509(a) of the Internal Revenue Code of 1986:

(1) Shall distribute such amounts for each taxable year at such

time and in such manner as not to subject the corporation

to tax under section 4942 of the Code.

(2) Shall not engage in any act of self-dealing as defined in

section 4941(d) of the Code.

(3) Shall not retain any excess business holdings as defined in

section 4943(c) of the Code.

(4) Shall not make any investments in such manner as to

subject the corporation to tax under section 4944 of the

Code.

(5) Shall not make any taxable expenditures as defined in

section 4945(d) of the Code.

All references in this section to sections of the Code shall be to

sections of the Internal Revenue Code of 1986 as amended from time

to time, or to corresponding provisions of subsequent internal revenue

laws of the United States.

"Part 6. Judicial Relief.

" § 55A- 1-60. Judicial relief.

(a) If for any reason it is impracticable for any corporation to call

or conduct a meeting of its members, delegates, or directors, or

otherwise obtain their consent, in the manner prescribed by its articles

of incorporation, bylaws, or this Chapter, then upon petition of a

director, officer, delegate, member, or the Attorney General, the

superior court may order that such a meeting be held or that a written

ballot or other method be used for obtaining the vote of members,
delegates, or directors, in such a manner as the court finds fair and
equitable under the circumstances.

(b) The court shall, in an order issued pursuant to this section,

provide for a method of notice reasonably designed to give actual

notice to all such persons who would be entitled to notice of a meeting
held pursuant to the articles of incorporation, bylaws, and this

Chapter, and notice given in this manner shall be effective whether or

not it results in actual notice to all such persons or conforms to the
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notice requirements that would otherwise apply. Notice shall be given

in this manner to all persons determined by the court to be members
or directors.

(c) The order issued pursuant to this section may, to the extent the

court finds it reasonably required under the circumstances, dispense

with any requirement relating to the holding of or voting at meetings

or obtaining votes, including any requirement as to quorums or as to

the number or percentage of votes needed for approval, that would

otherwise be imposed by the articles of incorporation, bylaws, or this

Chapter.

(d) Whenever practical any order issued pursuant to this section

shall limit the subject matter of meetings or other forms of consent

authorized to items, including amendments to the articles of

incorporation or bylaws, the resolution of which will or may enable

the corporation to continue managing its affairs without further resort

to this section; provided, however, that an order under this section

may also authorize the obtaining of whatever votes and approvals are

necessary for the dissolution, merger, or sale of assets.

(e) Any meeting or other method of obtaining the vote of members,

delegates, or directors conducted pursuant to an order issued under

this section, and that complies with all the provisions of the order, is

for ail purposes a valid meeting or vote, as the case may be, and shall

have the same force and effect as if it complied with every requirement

imposed by the articles of incorporation, bylaws, and this Chapter.

"ARTICLE 2.

"Organization. ^

"§55/4-2-07. Incorporators.

One or more persons may act as the incorporator or incorporators

of a corporation by delivering articles of incorporation to the Secretary

of State for filing.

" § 55A-2-02, Articles of incorporation.

(a) The articles of incorporation shall set forth:

(1) A corporate name for the corporation that satisfies the

requirements of G.S. 55A-4-01;

(2) If the corporation is a charitable or religious corporation, a

statement to that effect if it was incorporated on or after the

effective date of this Chapter;

(3) The street address, and the mailing address if different

from the street address, of the corporation's initial

registered office, the county in which the initial registered

office is located, and the name of the corporation's initial

registered agent at that address;

(4) The name and address of each incorporator; Q
(5) Whether or not the corporation will have members; and *'
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(6) Provisions not inconsistent with law regarding the

distribution of assets on dissolution.

(b) The articles of incorporation may set forth any provision that

under this Chapter is required or permitted to be set forth in the

bylaws, and may also set forth:

(1) The purpose or purposes for which the corporation is

organized, which may be, either alone or in combination

with other purposes, the transaction of any lawful activity;

(2) The names and addresses of the individuals who are to

serve as the initial directors;

(3) Provisions not inconsistent with law regarding:

a. Managing and regulating the affairs of the corporation;

b. Defining, limiting, and regulating the powers of the

corporation, its board of directors, and members (or

any class of members); and

£. The characteristics, qualifications, rights, limitations,

and obligations attaching to each or any class of

members;

(4) A provision limiting or eliminating the personal liability of

any director for monetary damages arising out of an action

whether by or in the right of the corporation or otherwise

for breach of any duty as a director. No such provision

shall be effective with respect to (i) acts or omissions that

the director at the time of the breach knew or believed were
clearly in conflict with the best interests of the corporation,

(ii) any liability under G.S. 55A-8-32 or G.S. 55A-8-33,
(iii) any transaction from which the director derived an

improper personal financial benefit, or (iv) acts or

omissions occurring prior to the date the provision became
effective. As used herein, the term improper personal

financial benefit' does not include a director's reasonable

compensation or other reasonable incidental benefit for or

on account of his service as a director, trustee, officer,

employee, independent contractor, attorney, or consultant

of the corporation. A provision permitted by this Chapter
in the articles of incorporation, bylaws, or a contract or

resolution indemnifying or agreeing to indemnify a director

against personal liability shall be fully effective whether or

not there is a provision in the articles of ipcorporation

limiting or eliminating personal liability.

(c) The articles of incorporation need not set forth any of the

corporate powers enumerated in this Chapter.
" § 55A-2-03. Incorporation.
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(a) Unless a delayed effective date is specified, the corporate

existence begins when the articles of incorporation are filed.

(b) The Secretary of State's filing of the articles of incorporation is

conclusive proof that the incorporators satisfied all conditions

precedent to incorporation except in a proceeding by the State to

cancel or revoke the incorporation or involuntarily dissolve the

corporation.
" § 55A-2-04. Reserved for future codification purposes.

"§ 55A-2-05. Organization of corporation.

(a) After incorporation:

(1) If initial directors are named in the articles of

incorporation, the initial directors shall hold an

organizational meeting at the call of a majority of the

directors to complete the organization of the corporation by

appointing officers, adopting bylaws, and conducting any

other business brought before the meeting.

(2) If initial directors are not named in the articles of

incorporation, the incorporator or incorporators shall hold

an organizational meeting at the call of a majority of the

incorporators (i) to elect directors and complete the

organization of the corporation, or (il) to elect a board of

directors who shall complete the organization of the

corporation.

(b) Action required or permitted by this Chapter to be taken by

incorporators at an organizational meeting may be taken without a

meeting if the action taken is evidenced by one or more written

consents describing the action taken and signed by each incorporator.

If the incorporators act at a meeting, the notice and procedural

provisions of G.S. 55A-8-22, 55A-8-23, and 55A-8-24 shall apply.

(c) An organizational meeting may be held in or out of this State.

"^55A-2-06. Bylaws.

(a) The incorporators or board of directors of a corporation shall

adopt initial bylaws for the corporation.

(b) The bylaws may contain any provision for regulating and

managing the affairs of the corporation that is not inconsistent with

law or the articles of incorporation.
" § 55A-2-07. Emergency bylaws.

(a) Unless the articles of incorporation provide otherwise, the

board of directors of a corporation may adopt, amend, or repeal

bylaws to be effective only in an emergency defined in subsection (d)

of this section. The emergency bylaws, which are subject to

amendment or repeal by the members, may make all provisions

necessary for managing the corporation during the emergency,

including:
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(1) Procedures for calling a meeting of the board of directors;

(2) Quorum requirements for the meeting; and

(3) Designation of additional or substitute directors.

(b) All provisions of the regular bylaws consistent with the

emergency bylaws remain effective during the emergency. The
emergency bylaws are not effective after the emergency ends.

(c) Corporate action taken in good faith in accordance with the

emergency bylaws binds the corporation, and the fact that the action

was taken pursuant to emergency bylaws shall not be used to impose
liability on a corporate director, officer, employee, or agent.

(d) An emergency exists for purposes of this section if a quorum of

the corporation's directors cannot readily be assembled because of

some catastrophic event.

"ARTICLE 3.

"Purposes and Powers.
"§55/1-5-0/. Purposes.

(a) Every corporation incorporated under this Chapter has the

purpose of engaging in any lawful activity unless a more limited

purpose is set forth in its articles of incorporation.

(b) A corporation engaging in an activity that is subject to

regulation under another statute of this State may incorporate under
this Chapter only if permitted by, and subject to all limitations of, the

other statute.

" § 55A-3-02. General powers.

(a) Unless its articles of incorporation or this Chapter provides

otherwise, every corporation has perpetual duration and succession in

its corporate name and has the same powers as an individual to do all

things necessary or convenient to carry out its affairs, including

without limitation, power:

(1) To sue and be sued, complain and defend in its corporate

name;

(2) To have a corporate seal, which may be altered at will, and
to use it, or a facsimile of it, by impressing or affixing it or

in any other manner reproducing it;

(3) To make and amend bylaws not inconsistent with its articles

of incorporation or with the laws of this State, for

regulating and managing the affairs of the corporation;

(4) To purchase, receive, lease, or otherwise acquire, and
own, hold, improve, use, and otherwise deal with, real or

personal property, or any legal or equitable interest in

property, wherever located;

(5) To sell, convey, mortgage, pledge, lease, exchange, and
otherwise dispose of all or any part of its property;
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(6) To purchase, receive, subscribe for, or otherwise acquire;

own, hold, vote, use, sell, mortgage, lend, pledge, or

otherwise dispose of; and deal in and with shares or other

interests in, or obligations of, any other entity;

(7) To make contracts and guarantees, incur liabilities, borrow
money, issue its notes, bonds, and other obligations, and

secure any of its obligations by mortgage or pledge of any

of its property, franchises, or income;

(8) To lend money, invest and reinvest its funds, and receive

and hold real and personal property as security for

repayment, except as limited by G.S. 55A-8-32;

(9) To be a promoter, partner, member, associate or manager
of any partnership, joint venture, trust, or other entity;

(10) To conduct its affairs, locate offices, and exercise the

powers granted by this Chapter within or without this State;

(11) To elect or appoint directors, officers, employees, and

agents of the corporation, define their duties, and fix their

compensation;

(12) To pay pensions and establish pension plans, pension

trusts, and other benefit and incentive plans for any or all

of its current or former directors, officers, employees, and

agents;

(13) To make donations for the public welfare or for charitable,

religious, cultural, scientific, or educational purposes, and

to make payments or donations not inconsistent with law

for other purposes that further the corporate interest;

(14) To impose dues, assessments, admission and transfer fees

upon its members;

(15) To establish conditions for admission of members, admit

members and issue memberships;

(16) To carry on a business;

(17) To procure insurance for its benefit on the life or physical

or mental ability of any director, officer or employee and,

in the case of a charitable or religious corporation, any

sponsor, contributor, pledgor, student or former student

whose death or disability might cause financial loss to the

corporation, and for these purposes the corporation is

deemed to have an insurable Interest in each such person;

and to procure insurance for its benefit on the life or

physical or mental ability of any other person in whom it

has an insurable interest;

(18) To engage in any lawful activity that will aid governmental

policy;
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(19) To do all things necessary or convenient, not inconsistent

with law, to further the activities and affairs of the

corporation,

(b) It shall not be necessary to set forth in the articles of

incorporation any of the powers enumerated in this section.

" § 55A-3-03. Emergency powers.

(a) In anticipation of or during an emergency defined in subsection

(d) of this secdon, the board of directors of a corporation may:

(1) Modify lines of succession to accommodate the incapacity

of any director, officer, employee, or agent; and

(2) Relocate the principal office, designate alternative principal

offces or regional offices, or authorize the officers to do

so.

(b) During an emergency defined in subsection (d) of this section,

unless emergency bylaws provide otherwise:

(1) Notice of a meeting of the board of directors need be given

only to those directors it is practicable to reach and may be

given in any practicable manner, including by publication

and radio; and

(2) One or more officers of the corporation present at a

meeting of the board of directors may be deemed to be

directors for the meeting, in order of rank and within the

same rank in order of seniority, as necessary to achieve a

quorum.
(c) Corporate action taken in good faith during an emergency

under this section, to further the ordinary affairs of the corporation,

binds the corporation and the fact that the action is taken pursuant to

this section shall not be used to impose liability on a corporate

director, officer, employee, or agent.

(d) An emergency exists for purposes of this section if a quorum of

the corporation's directors cannot readily be assembled because of

some catastrophic event.

" § 55A-3-04. Ultra vires.

(a) Except as provided in subsection (b) of this section, the validity

of corporate action shall not be challenged on the ground that the

corporation lacks or lacked power to act.

(b) A corporation's power to act may be challenged:

(1) In a proceeding by a member or a director against the

corporation to enjoin the act;

(2) In a proceeding by the corporation, directly, derivatively,

or through a receiver, trustee, or other legal representative,

against an incumbent or former director, officer, employee,
or agent of the corporation ; or
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(3) In a proceeding by the Attorney General under G.S. 55A-

14-30.

(c) In a proceeding by a member or a director under subdivision

(b)(1) of this section to enjoin an unauthorized corporate act, the court

may enjoin or set aside the act, if equitable and if all affected persons

are parties to the proceeding, and may award damages for loss (other

than anticipated profits) suffered by the corporation or another party

because of enjoining the unauthorized act.

" § 55A-3-05. Exercise of corporate frcuichises not granted.

The Attorney General may upon the Attorney GeneraPs own

information or upon complaint of a private party bring an action in the

name of the State to restrain any person from exercising corporate

franchises not granted.
" § 55A-3-06. Special powers; public parks and drives and certain

recreational corporations.

Any corporation heretofore or hereafter formed for the purpose of

creating and maintaining public parks and drives shall have full power

and authority to lay out, manage, and control parks and drives within

the State, under any rules and regulations as the corporation may

prescribe and shall have power to purchase and hold property and take

gifts or donations for such purpose. It may hold property and exercise

such powers and trust for any town, city, township, or county, in

connection with which the parks and drives shall be maintained. Any
city, town, township, or county, holding such property, may vest and

transfer the same to any such corporation for the purpose of

controlling and maintaining the same as public parks and drives under

any regulations and subject to any conditions as may be determined

upon by the city, town, township, or county. All such lands as the

corporation may acquire shall be held in trust as public parks and

drives, and shall be held open to the public under any rules, laws,

and regulations as the corporation may adopt through its board of

directors, and it shall have power and authority to make and adopt all

laws and regulations as it may determine upon for the reasonable

management of such parks and drives. The terms 'public parks and

drives' as used in this section shall be construed so as to include

playgrounds, recreational centers, and other recreational activities and

facilities which may be provided and established under the sponsorship

of any county, city, town, township, or school district in North

Carolina and constructed or established with the assistance of the

government of the United States or any agency thereof.

"ARTICLE 4.

"Names.
" § 55A-4-01. Corporate name.
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(a) A corporate name shall not contain language stating or

implying that the corporation is organized for a purpose other than

that permitted by G.S. 55A-3-01 and its articles of incorporation.

(b) Except as authorized by subsection (c) of this section, a

corporate name shall be distinguishable upon the records of the

Secretary of State from:

(1) The corporate name of a domestic nonprofit corporation or

a foreign nonprofit corporation authorized to conduct affairs

in this State;

(2) The corporate name of a business corporation incorporated

or authorized to transact business in this State;

(3) A corporate name reserved or registered under G.S. 55A-

4-02, 55A-4-03, 55-4-02, or 55-4-03; or

(4) The fictitious name adopted by a foreign business or

nonprofit corporation authorized to transact business or

conduct affairs in this State because its real name is

unavailable.

(c) A person may apply to the Secretary of State for authorization

to use a name that is not distinguishable upon the Secretary of State's

records from one or more of the names described in subsection (b) of

this section. The Secretary of State shall authorize use of the name
applied for if:

(1) The other corporation consents to the use in writing and

submits an undertaking in form satisfactory to the Secretary

of State to change its name to a name that is distinguishable

upon the records of the Secretary of State from the name of

the applicant; or

(2) The applicant delivers to the Secretary of State a certified

copy of a final judgment of a court of competent

jurisdiction establishing the applicant's right to use the

name applied for in this State.

(d) The use of assumed names or fictitious names as provided for

in Chapter 66 of the General Statutes, is not affected by this Chapter.

(e) Neither the reservation or registration of a corporate name nor

the incorporation of any domestic corporation shall authorize the use

in this State of a corporate name in violation of the rights of any third

party under the federal trademark act, the trademark act of this State,

or other statutory or common law, or be a defense to an action for

violation of any such rights.

(f) The name of a corporation dissolved under Article 14 of this

Chapter shall not be used by another corporation until the expiration

of two years after the effective date of the dissolution unless the

dissolved corporation consents in writing to the use.
" § 55A-4-02. Reserved name.
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(a) A person may reserve the exclusive use of a corporate name,

including a fictitious name for a foreign corporation whose corporate

name is not available, by filing an application with the Secretary of

State. The application shall set forth the name and address of the

applicant and the name proposed to be reserved. If the Secretary of

State finds that the corporate name applied for is available, the

Secretary of State shall reserve the name for the applicant's exclusive

use for a nonrenewable 120-day period.

(b) The owner of a reserved corporate name may transfer the

reservation to another person by filing with the Secretary of State a

signed notice of the transfer that states the name and address of the

transferee.

(c) Any person acquiring the goodwill of a domestic corporation or

of a foreign corporation authorized to conduct affairs in this State

may, on furnishing the Secretary of State satisfactory evidence of such

acquisition, reserve the exclusive right to that corporate name for a

period of 10 years.
" § 55A-4-03. Registered name.

(a) A foreign corporation may register its corporate name, or its

corporate name with any addition required by G.S. 55A- 15-06, if the

name is distinguishable upon the records of the Secretary of State

from the corporate names described in G.S. 55-4-01 (b)(4).

(b) A foreign corporation registers its corporate name, or its

corporate name with any addition required by G.S. 55A- 15-06, by

filing with the Secretary of State an application:

(1) Setting forth its corporate name, or its corporate name with

any addition required by G.S. 55A- 15-06, the state or

country and date of its incorporation, and a brief

description of the nature of the activities in which it is

engaged; and

(2) Accompanied by a certificate of existence (or a document of

similar import) from the state or country of incorporation.

(c) The name is registered for the applicant's exclusive use upon

the effective date of the application and until the end of the calendar

year in which it became effective.

(d) A foreign corporation whose registration is effective may renew

it for successive years by filing with the Secretary of State between

October 1 and December 31 of the preceding year a renewal

application which complies with the requirements of subsection (b) of

this section. The renewal application renews the registration for the

following calendar year. Any renewal application filed after the

expiration of the registration shall be treated as a new application for

registration.
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(e) A foreign corporation whose registration is effective may
thereafter qualify as a foreign corporation under that name or consent
in writing to the use of that name by a corporation thereafter
incorporated under this Chapter or by another foreign corporation
thereafter authorized to conduct affairs in this State. The registration
terminates when the domestic corporation is incorporated or the
foreign corporation qualifies or consents to the qualification of another
foreign corporation under the registered name.
" § 55A-4-04. Reservea and registered names, powers of the Secretary of
State.

The Secretary of State may revoke any reservation or registration of
a corporate name if the Secretary of State finds, upon a hearing not
less than 15 days after the effective date of written notice given by
registered or certified nail, return receipt requested, to the person or
corporation who made the reservation or registration, that the
application therefor or any transfer thereof was not made in good faith
or that any statement contained in the application for reservation or
registration was false \^hen the application was filed or has thereafter
become false.

" § 55-4-05. Real property records.

(a) Whenever the name of any domestic or foreign corporation
holding title to real property in this State is changed upon amendment
to the articles of incorporation or whenever title to real property in
this State is transferred by operation of law upon merger of two or
more corporations, a certificate reciting the change or transfer shall be
recorded by the corporation or its successor in the office of the
register of deeds of the county where the property lies, or if the
property is located in more than one county, then in each county
where any portion of the property lies.

(b) The Secretary of State shall adopt uniform certificates to be
furnished for recording in accordance with this section. In the case of
a foreign corporation, a similar certificate by any competent authority
of the Jurisdiction of incorporation may be recorded in accordance
with this section.

~

(c) The certificate required by this section shall be recorded by the
register of deeds in the same manner as deeds, and for the same fees,
but no formalities as to acknowledgement, probate, or approval by any
other officer shall be required. The former name of the corporation
holding title to the real property before the amendment or merger
shall appear in the 'Grantor' index, and the amended name of the
corporation holding ftle to the real property by virtue of the
amendment or merger : hall appear in the 'Grantee' index~

"ARTICLE 5~

"Office and Agent.
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" § 55A-5-01. Registered office cuid registered agent.

Each corporation shall continuously maintain in this State:

(1) A registered office that may be the same as any place

where it conducts affairs; and

(2) A registered agent, who shall be:

a. An individual who resides in this State and whose office

is identical with the registered office;

b. A domestic business or nonprofit corporation whose

office is identical with the registered office; or

c. A foreign business or nonprofit corporation authorized

to transact business or conduct affairs in this State

whose oTice is identical with the registered office.

" § 55A-5-02. Change of registered office or registered agent.

(a) A corporation may change its registered office or registered

agent by delivering to the Secretary of State for filing a statement of

change that sets forth: .

(1) The name o ' the corporation;

(2)
' The street address, and the mailing address if different

from the street address, of the corporation's current

registered office, and the county in which it is located;

(3) If the address of the corporation's registered office is to be

changed, the street address, and the mailing address if

different from the street address, of the new registered

office, and the county in which it is located;

(4) The name o\ its current registered agent;

(5) If the current registered agent is to be changed, the name
of the new registered agent and the new agent's written

consent (either on the statement or attached to it) to the

appointment and

(6) That after the change or changes are made, the addresses

of its registered office and the office of its registered agent

will be identical.

(b) If a registered agent changes the address of his office, he may
change the address of the registered office of any corporation for

which he is the registered agent by notifying the corporation in writing

of the change and signing (either manually or in facsimile) and

delivering to the Secretary of State for filing a statement that complies

with the requirements of subsection (a) of this section and recites that

the corporation has been notified of the change.

(c) A corporation may change its registered office or registered

agent by including in its annual report required by G.S. 55A- 16-22

the information and any written consent required by subsection (a) of

this section.
" § 55A-5-03. Resignation of registered agent.
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(a) A registered agent may resign his agency appointment by

signing and filing with the Secretary of State the signed original and

two exact or conformed copies of a statement of resignation which may
include a statement that the registered office is also discontinued. The
statement shall include or be accompanied by a certification from the

registered agent that he has mailed or delivered to the corporation at

its last known address written notice of this resignation. The
certification shall include the name and title of the officer notified, if

any, and the address to wl ich the notice was mailed or delivered.

(b) After filing the sta ement the Secretary of State shall mail one

copy to the registered office (if not discontinued) and the other copy to

the corporation at its principal office as shown in its most recent

annual report.

(c) The agency appointment is terminated, and the registered office

discontinued if so provided, on the 31st day after the date on which

the statement was filed.

" § 55A-5-04. Set-vice on corporation.

(a) A corporation's registered agent is an agent of the corporation

for service of process, notice, or demand required or permitted by law

to be served on the corporation.

(b) When a corporation fails to appoint or maintain a registered

agent in this State, or when its registered agent cannot with due

diligence be found at the registered office, the Secretary of State shall

be an agent of the corporation upon whom any process, notice, or

demand may be served. Service on the Secretary of State of any

process, notice, or demand shall be made by delivering to and leaving

with the Secretary of State or with any clerk having charge of the

corporation department of his office, duplicate copies of such process,

notice, or demand. In the event any process, notice, or demand is

served on the Secretary of State, he shall immediately mail one of the

copies thereof, by registered or certified mail, return receipt

requested, to the corporation at its principal office shown in its most

recent annual report or in any subsequent communication received

from the corporation stating the current mailing address of its

principal office or, if there is no mailing address for the principal

office on file, to the corporation at its registered office. Service on a

corporation under this subsection shall be effective for all purposes

from and after the date of such service on the Secretary of State.

(c) The Secretary of State shall keep a record of all processes,

notices, and demands served upon the Secretary of State under this

section and shall record therein the date of service and his action with

reference thereto.

(d) Nothing in this section shall limit or affect the right to serve

any process, notice, or demand required or permitted by law to be
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served upon a corporation in any other manner now or hereafter

permitted by law.

"ARTICLE 6.

"Members and Memberships.
"Parti. Admission of Members.

"§55/4-6-07. Members.

(a) A corporation may have one or more classes of members or

may have no members.
(b) No person shall be admitted as a member without the person's

consent.

"Part 2. Memjers' Rights and Obligations.

"§ 55A-6-10. Designations, quaUficalions , rights, and obligations of

members.

If a corporation has members, the designations, qualifications,

rights, and obligations of nembers shall be set forth in or authorized

by the articles of incorporation or bylaws, and may include any

provisions not inconsistent with law or the articles of incorporation

with respect to:

(1) Conditions of admission and membership;

(2) Voting rights and the manner of exercising voting rights;

(3) The relative rights and obligations of members among
themselves, to the corporation, and with respect to the

property of the corporation;

(4) The manner of terminating membership in the corporation;

(5) The rights and obligations of the members and the

corporation upon such termination;

(6) The transferability or nontransferability of memberships;

and

(7) Any other matters.

Except as otherwise provided in or authorized by the articles of

incorporation or bylaws, all members shall have the same

designations, qualifications, rights, and obligations.

" § 55A -6-11. Prohibition of stock.

A corporation shall neither authorize nor issue shares of stock.

" § 55A-6-12. Member's liability to third parties.

A member of a corporation is not, as such, personally liable for the

acts, debts, liabilities, or obligations of the corporation.

"§ 55A-6-I3. Member's liability for dues, assessments, and fees.

A member may become liable to the corporation for dues,

assessments, or fees; provided, however, that a provision in the

articles of incorporation or bylaws or a resolution adopted by the

board of directors authorizing or imposing dues, assessments, or fees

does not, of itself, create liability.

" § 55A-6-I4. Creditor's action against member.
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(a) A creditor of a corporation shall not bring a proceeding to

enforce any liability of a member to the corporation unless final

judgment has been rendered in favor of the creditor against the

corporation and execution has been returned unsatisfied in whole or in

part or unless a proceeding against the corporation would be futile.

(b) All creditors of the corporation, with or without reducing their

claims to judgment, may intervene in any creditor's proceeding

brought under subsection (a) of this section to collect and apply the

proceeds of obligations owed to the corporation. Any or all members
who are indebted to the corporation may be joined in such proceeding.

"Part 3. Resignation and Termination.
" § 55A-6-20. Resignation.

(a) Any member may resi^rn at any time.

(b) The resignation of a member does not relieve the member from

any obligations incurred or commitments made to the corporation

prior to resignation.

"§ 55A-6-21. Termination, exmlsion, and suspension.

(a) No member of a corporation may be expelled or suspended,

and no membership may be terminated or suspended, except in a

manner that is fair and reasonable and is carried out in good faith.

(b) Any proceeding challenging an expulsion, suspension, or

termination shall be commenced within one year after the member
receives notice of the expulsion, suspension, or termination.

(c) A member who has been expelled or suspended may be liable

to the corporation for dues, assessments, or fees as a result of

obligations incurred or commitments made by the member prior to

expulsion or suspension.

"Part 4. Delegates.
" § 55A-6-40. Delegates.

(a) A corporation may provide in its articles of incorporation or

bylaws for delegates having some or all of the authority of members.

(b) The articles of incorporation or bylaws may set forth provisions

relating to:

(1) The characteristics, qualifications, rights, limitations, and

obligations of delegates, including their selection and

removal;

(2) Calling, noticing, holding, and conducting meetings of

delegates; and

(3) Carrying on corporate activities during and between

meetings of delegates.

"ARTICLE 7.

"Members' Meetings and Voting; Derivative Proceedings.

"Part 1. Meetings ^^nd Action Without Meetings.
" § 55A-7-01. Annual ai\d re^_ ular meetings.
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(a) A corporation having members with the right to vote for

directors shall hold a meeting of such members annually.

(b) A corporation with members may hold regular membership
meetings at the times stated in or fixed in accordance with the bylaws.

(c) Annual and regular membership meetings may be held in or

out of this State at the place stated in or fixed in accordance with the

bylaws. If no place is stated in or fixed in accordance with the

bylaws, annual and regular meetings shall be held at the corporation's

principal office.

(d) At annual and regular meetings, the members shall consider

and act upon such matters as may be raised consistent with the notice

requirements of G.S. 55A-7-05 and G.S. 55A-7-22(d).

(e) The failure to hold an annual or regular meeting at a time

stated in or fixed in accordance with the corporation's bylaws does not

affect the validity of any corporate action.

" § 55A-7-02. Special meeting.

(a) A corporation with members shall hold a special meeting of

members:

(1) On call of its board of directors or the person or persons

authorized to do so by the articles of incorporation or

bylaws; or

(2) Within 30 days after the holders of at least ten percent

(10%) of all the votes entitled to be cast on any issue

proposed to be considered at the proposed special meeting

sign, date, and deliver to the corporation's secretary one or

more written demands for the meeting describing the

purpose or purposes for which it is to be held.

(b) If not otherwise fixed under G.S. 55A-7-03 or G.S. 55A-7-07,

the record date for determining members entitled to demand a special

meeting is the date the first member signs the demand.

(c) Special meetings of members may be held in or out of this

State at the place stated in or fixed in accordance with the bylaws. If

no place is stated or fixed in accordance with the bylaws, special

meetings shall be held at the corporation's principal office.

(d) Only those matters that are within the purpose or purposes

described in the meeting notice required by G.S. 55A-7-05 may be

acted upon at a special meeting of members.
" § 55A-7-03. Court-ordered meeting.

(a) The superior court of the county where a corporation's

principal office, or, if there is none in this State, its registered office,

is located may, after notice is given to the corporation and upon such

further notice and opportunity to be heard, if any, as the court may
deem appropriate under the circumstances, summarily order a meeting

to be held:
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(1) On application of any member if an annual meeting was

not held within 15 months after the corporation's last

annual meeting; or

(2) On application of a member who signed a demand for a

special meeting valid under G.S. 55A-7-02, if the

corporation has not held the meeting as required by that

section.

(b) The court may fix the time and place of the meeting, specify a

record date for determining those persons entitled to notice of and to

vote at the meeting, prescribe the form and content of the meeting

notice, fix the quorum required for specific matters to be considered at

the meeting (or direct that the votes represented at the meeting

constitute a quorum for action on those matters), and enter other

orders necessary to accomplish the purpose or purposes of the

meeting.

(c) If the court orders a meeting, it may also order the corporation

to pay all or part of the member's costs (including reasonable

attorneys' fees) incurred to obtain the order.
" § 55A-7-04. Action by written consent.

(a) Action required or permitted by this Chapter to be taken at a

meeting of members may be taken without a meeting if the action is

taken by all members entitled to vote on the action. The action shall

be evidenced by one or more written consents describing the action

taken, signed before or after such action by all members entitled to

vote thereon, and delivered to the corporation for inclusion in the

minutes or filing with the corporate records.

(b) If not otherwise de ermined under G.S. 55A-7-03 or G.S. 55A-

7-07, the record date for determining members entitled to take action

without a meeting is the date the first member signs the consent under

subsection (a) of this section.

(c) A consent signed under this section has the effect of a meeting

vote and may be described as such in any document.
" § 55A-7-05. Notice of meeting.

(a) A corporation shal' give notice of meetings of members by any
means that is fair and reasonable and consistent with its bylaws.

(b) Any notice that conforms to the requirements of subsection (c)

is fair and reasonable, but other means of giving notice may also be

fair and reasonable when all the circumstances are considered;

provided, however, that lotice of matters referred to in subdivision

(c)(2) of this section sha 1 be given as provided in subsection (c) of

this section.

(c) Notice is fair and reasonable if:

(1) The corporation gives notice to all members entitled to vote

at the meeting of the place, date, and time of each annual,
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regular, and special meeting of members no fewer than 10,

or, if notice is mailed by other than first class, registered

or certified mail, no fewer than 30, nor more than 60 days

before the meeting date;

(2) Notice of an annual or regular meeting includes a

description of any matter or matters that shall be approved

by the members under G.S. 55A-8-31, 55A-8-55, 55A-10-

03, 55A- 10-21, 55A- 11-04, 55A- 12-02, or 55A- 14-02; and

(3) Notice of special meeting includes a description of the

matter or matters for which the meeting is called.

(d) Unless the bylaws require otherwise, if an annual, regular, or

special meeting of members is adjourned to a different date, time, or

place, notice need not be given of the new date, time, or place, if the

new date, time, or place is announced at the meeting before

adjournment. If a new record date for the adjourned meeting is or

must be fixed under G.S. 55A-7-07, however, notice of the adjourned

meeting shall be given under this section to the members of record

entitled to vote at the meeting as of the new record date.

(e) When giving notice of an annual, regular, or special meeting of

members, a corporation shall give notice of a matter a member intends

to raise at the meeting if:

(1) Requested in writing to do so by a person or persons

entitled to call a special meeting pursuant to G.S. 55A-7-

02; and

(2) The request is received by the secretary or president of the

corporation at least 10 days before the corporation gives

notice of the meeting.
" § 55A-7-06. Waiver of notice.

(a) A member may waive any notice required by this Chapter, the

articles of incorporation, or bylaws before or after the date and time

stated in the notice. The waiver shall be in writing, be signed by the

member entitled to the notice, and be delivered to the corporation for

inclusion in the minutes or filing with the corporate records.

(b) A member's attendance at a meeting:

(1) Waives objection to lack of notice or defective notice of the

meeting, unless the member at the beginning of the

meeting objects to holding the meeting or conducting

business at the meeting; and

(2) Waives objection to consideration of a particular matter at

the meeting that is not within the purpose or purposes

described in the meeting notice, unless the member objects

to considering the matter before it is voted upon.
" § 55A-7-07. Record dale.

1362



Session Laws - 1993 CHAPTER 398

(a) The bylaws of a corporation may fix or provide the manner of

fixing a date as the record date for determining the members entitled

to notice of a members' meeting. If the bylaws do not fix or provide

for fixing a record date, the board of directors may fix a future date as

the record date. If no record date is fixed, members at the close of

business on the business day preceding the day on which notice is

given are entitled to notice of the meeting.

(b) The bylaws of a corporation may fix or provide the manner of

fixing a date as the record date for determining the members entitled

to vote at a members' meeting. If the bylaws do not fix or provide for

fixing a record date, the board of directors may fix a future date as the

record date. If no record date is fixed, members on the date of the

meeting who are otherwise eligible to vote are entitled to vote at the

meeting.

(c) The bylaws may fix or provide the manner for determining a

date as the record date for the purpose of determining the members
entitled to any rights in respect of any other lawful action. If the

bylaws do not fix or provide for fixing a record date, the board may
fix in advance the record date. If no record date is fixed, members at

the close of business on the day on which the board adopts the

resolution relating to such action, or the 60th day prior to the date of

such action, whichever is later, are entitled to such rights.

(d) A record date fixed under this section shall not be more than

70 days before the meeting or action for which a determination of

members is required.

(e) A determination of members entitled to notice of or to vote at a

membership meeting is effective for any adjournment of the meeting

unless the board fixes a new date for determining the right to notice or

the right to vote, which it shail do if the meeting is adjourned to a date

more than 120 days after the date fixed for the original meeting.

(f) If a court orders a meeting adjourned to a date more than 120

days after the date fixed for the original meeting, it may provide that

the original record date for notice or voting continues in effect or it

may fix a new record date for notice or voting.
" § 55A-7-08. Action by written ballot.

(a) Unless prohibited or limited by the articles of incorporation or

bylaws and without regard to the requirements of G.S. 55A-7-04, any
action that may be taken at any annual, regular, or special meeting of

members may be taken without a meeting if the corporation delivers a

written ballot to every member entitled to vote on the matter.

(b) A written ballot shall:

(1) Set forth each proposed action; and

(2) Provide an opportunity to vote for or against each proposed
action.
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(c) Approval by written ballot pursuant to this section shall be valid

only when the number of votes cast by ballot equals or exceeds the

quorum required to be present at a meeting authorizing the action,

and the number of approvals equals or exceeds the number of votes

that would be required to approve the matter at a meeting at which the

same total number of votes were cast.

(d) All solicitations for votes by written ballot shall indicate the

time by which a ballot shall be received by the corporation in order to

be counted.

(e) Except as otherwise provided in the articles of incorporation or

bylaws, a written ballot shall not be revoked.

"Part 2. Voting.
" § 55A-7-20. Members ' list for meeting.

(a) After fixing a record date for a notice of a meeting, a

corporation shall prepare an alphabetical list of the names of all its

members who are entitled to notice of the meeting. The list shall

show the address and number of votes each member is entitled to cast

at the meeting. The corporation shall prepare on a current basis

through the time of the membership meeting a list of members, if any,

who are entitled to vote at the meeting, but not entitled to notice of the

meeting. This list shall be prepared on the same basis as and be part

of the list of members.

(b) Beginning two business days after notice is given of the

meeting for which the list was prepared and continuing through the

meeting, the list of members shall be available at the corporation's

principal office or at a reasonable place identified in the meeting

notice in the city where the meeting will be held for inspection by any

member for the purpose of communication with other members
concerning the meeting. A member, personally or by or with his

representatives, is entitled on written demand to inspect and, subject to

the limitations of G.S. 55A-16-02(c) and G.S. 55A-16-05 and at his

expense, to copy the list at a reasonable time during the period it is

available for inspection.

(c) The corporation shall make the list of members available at the

meeting, and any member, personally or by or with his

representatives, is entitled to inspect the list at any time during the

meeting or any adjournment.

(d) If the corporation refuses to allow a member or his

representative to inspect or copy the list of members as permitted in

subsections (b) and (c) of this section, the superior court of the county

where a corporation's principal office (or, if there is none in this

State, its registered office) is located, on application of the member,
after notice is given to the corporation and upon such further

evidence, notice and opportunity to be heard, if any, as the court may
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deem appropriate under the circumstances, may summarily order the

inspection or copying at the corporation's expense. The court may
postpone the meeting for which the list was prepared until the

inspection or copying is complete and may order the corporation to

pay the member's costs, including reasonable attorneys' fees, incurred
to obtain the order.

(e) Refusal or failure to prepare or make available the members'
list does not affect the validity of action taken at the meeting.
" § 55A-7-21. Voting entitlement f^enerally.

(a) Unless the articles of incorporation or bylaws provide
otherwise, each member is entitled to one vote on each matter voted
on by the members^

(b) Unless the articles of incorporation or bylaws provide
otherwise, if a membership stands of record in the names of two or
more persons, their acts with respect to voting shall have the following
effect:

(1) If only one votes, such act binds all; and
(2) If more than one votes, the vote shall be divided on a pro

rata basis.

(c) A bylaw amendment to increase or decrease the number of
votes any member is entitled to cast on any member action shall be
approved by the members entitled to vote on that action.
" § 55A-7-22. Quorum requirements.

(a) Unless this Chapter, the articles of incorporation, or bylaws
provide for a higher or lower quorum, ten percent (10%) of the votes
entitled to be cast on a matter shall be represented at a meeting of
members to constitute a quorum on that matter. Once a member is

represented for any purpose at a meeting, the member is deemed
present for quorum purposes for the remainder of the meeting and for
any adjournment of that meeting unless a new record date is or must
be set for that adjourned meeting.

(b) A bylaw amendment to decrease the quorum for any member
action may be approved by the members entitled to vote on that action
or, unless prohibited by the bylaws, by the board of directors.

(c) A bylaw amendment to increase the quorum required for any
member action shall be approved by the members entitled to vote on
that action.

(d) Unless one-third or more of the votes entitled to be cast in the
election of directors are represented in person or by proxy, the only
matters that may be voted upon at an annual or regular meeting of
members are those matters that are described in the meeting notice.
" § 55A-7-23. Voting? requirements.

(a) Unless this Chapter, the articles of incorporation, or the bylaws
require a greater vote or voting by class, if a quorum is present, the
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affirmative vote of a majority of the votes cast is the act of the

members.

(b) A bylaw amendment to increase or decrease the vote required

for any member action shall be approved by the members entitled to

vote on that action.

" § 55A-7-24. Proxies.

(a) Unless the articles of incorporation or bylaws prohibit or limit

proxy voting, a member may vote in person or by proxy. A member

may appoint a proxy to vote or otherwise act for him by signing an

appointment form, either personally or by his attorney-in-fact. A
telegram, telex, facsimile, or other form of wire or wireless

communication appearing to have been transmitted by a member, or a

photocopy or equivalent reproduction of a writing appointing one or

more proxies, shall be deemed a valid appointment form within the

meaning of this section.

(b) An appointment of a proxy is effective when received by the

secretary or other officer or agent authorized to tabulate votes. An
appointment is valid for 11 months unless a different period is

expressly provided in the appointment form.

(c) An appointment of a proxy is revocable by the member unless

the appointment form conspicuously states that it is irrevocable and the

appointment is coupled with an interest. An appointment made

irrevocable under this subsection shall be revocable when the interest

with which it is coupled is extinguished. A transferee for value of aii

interest subject to an irrevocable appointment may revoke the

appointment if he did not have actual knowledge of its irrevocability.

(d) The death or incapacity of the member appointing a proxy does

not affect the right of the corporation to accept the proxy's authority

unless notice of the death or incapacity is received by the secretary or

other officer or agent authorized to tabulate votes before the proxy

exercises authority under the appointment.

(e) A revocable appointment of a proxy is revoked by the person

appointing the proxy:

(1) Attending any meeting and voting in person; or

(2) Signing and delivering to the secretary or other officer or

agent authorized to tabulate proxy votes either a writing

stating that the appointment of the proxy is revoked or a

subsequent appointment form.

(f) Subject to G.S. 55A-7-27 and to any express limitation on the

proxy's authority appearing on the face of the appointment form, a

corporation is entitled to accept the proxy's vote or other action as that

of the member making the appointment.
" § 55A-7-25. Voting for directors; cumulative voting.
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(a) Unless otherwise provided in the articles of incorporation, the

bylaws, or an agreement valid under G.S. 55A-7-30. directors are

elected by a plurality of the votes cast by the members entitled to vote

in the election at a meeting at which a quorum is present. If the

articles of incorporation, bylaws, or an agreement valid under G.S.

55A-7-30 provides for cumulative voting by members, members may
so vote, by multiplying the number of votes the members are entitled

to cast by the number of directors for whom they are entitled to vote,

and casting the product for a single candidate or distributing the

product among two or more candidates.

(b) Members otherwise entitled to vote cumulatively shall not vote

cumulatively at a particular meeting unless:

(1) The meeting notice or statement accompanying the notice

states that cumulative voting will take place; or

(2) A member or proxy who has the right to cumulate his votes

announces in open meeting, before voting for directors

starts, his intention to vote cumulatively; and if such

announcement is made, the chair shall declare that all

persons entitled to vote have the right to vote cumulatively,

shall announce the number of votes entitled to be cast, and

shall grant a recess of not less than one hour nor more
than four hours, as the chair shall determine, or of such

other period of time as is unanimously then agreed upon.

(c) A director elected by cumulative voting may be removed by the

members without cause if the requirements of G.S. 55A-8-08 are met

unless the votes cast against removal would be sufficient to elect such

director if voted cumulatively at an election at which the same total

number of votes were cast and the entire number of directors elected

at the time of the director's most recent election were then being

elected.

" § 55A-7-26. Other methods of elecling directors.

A corporation may provide in its articles of incorporation or bylaws

for election of directors by members or delegates:

(1) On the basis of chapter or other organizational unit;

(2) By region or other geographic unit;

(3) By preferential voting; or

(4) By any other reasonable method.
" § 55A-7-27. Corporation 's acceptance of votes.

(a) If the name signed on a vote, consent, waiver, or proxy

appointment corresponds to the name of a member, the corporation if

acting in good faith is entitled to accept the vote, consent, waiver, or

proxy appointment and give it effect as the act of the member.
(b) If the name signed on a vote, consent, waiver, or proxy

appointment does not correspond to the record name of a member, the
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corporation if acting in good faith is nevertheless entitled to accept the

vote, consent, waiver, or proxy appointment and give it effect as the

act of the member if:

(1) The member is an entity and the name signed purports to

be that of an officer or agent of the entity;

(2) The name signed purports to be that of an attorney-in-fact

of the member and, if the corporation requests it, evidence

acceptable to the corporation of the signatory's authority to

sign for the member is presented with respect to the vote,

consent, waiver, or proxy appointment;

(3) Two or more persons hold the membership as cotenants or

fiduciaries and the name signed purports to be the name of

at least one of the coholders and the person signing appears

to be acting on behalf of all the coholders; and

(4) In the case of a corporation other than a charitable or

religious corporation:

au The name signed purports to be that of an

administrator, executor, guardian, or conservator

representing the member and, if the corporation

requests it, evidence of fiduciary status acceptable to the

corporation is presented with respect to the vote,

consent, waiver, or proxy appointment;

b^ The name signed purports to be that of a receiver or

trustee in bankiuptcy of the member, and, if the

corporation requests it, evidence of this status

acceptable to the corporation is presented with respect

to the vote, consent, waiver, or proxy appointment.

(c) The corporation is entitled to reject a vote, consent, waiver, or

proxy appointment if the secretary or other officer or agent authorized

to tabulate votes, acting in good faith, has reasonable basis for doubt

about the validity of the signature on it or about the signatory's

authority to sign for the member.
(d) The corporation and its officer or agent who accepts or rejects

a vote, consent, waiver, or proxy appointment in good faith and in

accordance with the standards of this section are not liable in damages
to the member for the consequences of the acceptance or rejection.

(e) Corporate action based on the acceptance or rejection of a vote,

consent, waiver, or proxy appointment under this section is valid

unless a court of competent jurisdiction determines otherwise.

"Part 3. Voting Agreements.
i

" § 55A-7-30. Voting agreements.

(a) Two or more members may provide for the manner in which
their voting rights will be exercised by signing an agreement for that

purpose. The agreement may be valid for a period of up to 10 years.
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All or some of the parties to the agreement may extend it for more
than 10 years from the date the first party signs the extension
agreement, but the extension agreement binds only those parties

signing it. For charitable or religious corporations, such agreements
shall have a reasonable purpose not inconsistent with the corporation's
charitable or religious purposes.

(b) Subject to subsection (a) of this section, a voting agreement
created under this section may be specifically enforceable.

(c) The provisions of a voting agreement created under this section
will bind a transferee of a membership covered by the agreement only
if the transferee acquires the membership with knowledge of the
provisions.

"Part. 4. Derivative Proceedings.
" § 55A-7-40. Derivaiive proceedings.

(a) An action may be brought in a superior court of this State,

which shall have exclusive original jurisdiction over actions brought
hereunder, in the right of any domestic or foreign corporation by any
member or director, provided that, in the case of an action by a
member, the plaintiff or plaintiffs shall allege, and it shall appear, that

each plaintiff-member was a member at the time of the transaction of
which he complains.

(b) The complaint shall allege with particularity the efforts, if any,
made by the plaintiff to obtain the action the plaintiff desires from the
directors or comparable authority and the reasons for the plaintiffs
failure to obtain the action or for not making the effort. Whether or
not a demand for action was made, if the corporation commences an
investigation of the charges made in the demand or complaint, the
court may stay any proceedings until the investigation is completed.

(c) Upon motion of the corporation, the court may appoint a
committee composed of two or more disinterested directors or other
disinterested persons, acceptable to the corporation, to determine
whether it is in the best interest of the corporation to pursue a
particular legal right or remedy. The committee shall report its

findings to the court. After considering the report and any other
relevant evidence, the court shall determine whether the proceeding
should be continued.

(d) Such action shall not be discontinued, dismissed, compromised,
or settled without the approval of the court. The court, in its

discretion, may direct that notice, by publication or otherwise, shall be
given to any directors, members, creditors, and other persons whose
interests it determines will be substantially affected by the
discontinuance, dismissal, compromise, or settlement. If notice is so
directed to be given, the court may determine which one or more of
the parties to the action shall bear the expense of giving the same, in
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such amount as the court shall determine and find to be reasonable in

the circumstances, and the amount of the expense shall be awarded as

costs of the action.

(e) If the action on behalf of the corporation is successful, in

whole or in part, whether by means of a compromise and settlement

or by a Judgment, the court may award the plaintiff the reasonable

expenses of maintaining the action, including reasonable attorneys'

fees, and shall direct the plaintiff to account to the corporation for the

remainder of any proceeds of the action.

(f) In any such action, the court, upon final judgment and a

finding that the action was brought without reasonable cause, may
require the plaintiff or plaintiffs to pay to the defendant or defendants

the reasonable expenses, including attorneys' fees, incurred by them

in the defense of the action.

(g) In proceedings hereunder, no member shall be entitled to

obtain or have access to any communication within the scope of the

corporation's attorney-client privilege which could not be obtained by

or would not be accessible to a party in an action other than on behalf

of the corporation.

"ARTICLE 8.

"Directors and Officers. '

"Parti. Board of Directors.
" § 55A-8-01 . Requirement for and duties of board.

(a) Except as provided in subsection (c) of this section, each

corporation shall have a board of directors.

(b) All corporate powers shall be exercised by or under the

authority of, and the affairs of the corporation managed under the

direction of, its board of directors, except as otherwise provided in the

articles of incorporation.

(c) A corporation may dispense with or limit the authority of a

board of directors by describing in its articles of incorporation who
will perform some or all of the duties of a board of directors; but no

such limitation upon the authority which the board of directors would

otherwise have shall be effective against other persons without actual

knowledge of such limitation.

(d) To the extent the articles of incorporation vests authority of the

board of directors in an individual or group other than the board of

directors, the individual or group in the exercise of such authority

shall be deemed to be acting as the board of directors for all purposes

of this Chapter.
" § 55A-8-02. Qualifications of directors.

The articles of incorporation or bylaws may prescribe qualifications

for directors. A director need not be a resident of this State or a
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member of the corporation unless the articles of incorporation or

bylaws so prescribe.
" § 55A-8-03. Number of directors.

(a) A board of directors shall consist of one or more natural

persons, with the number specified in or Fixed in accordance with the

articles of incorporation or bylaws.

(b) The number of directors may be increased or decreased from

time to time by amendment to or in the manner prescribed in the

articles of incorporation or bylaws.

(c) The articles of incorporation or bylaws may establish a variable

range for the size of the board of directors by fixing a minimum and

maximum number of directors. If a variable range is established, the

number of directors may be fixed or changed from time to time,

within the minimum and maximum, by the members entitled to vote

for directors or (unless the articles of incorporation or an agreement

valid under G.S. 55A-7-30 shall otherwise provide) the board of

directors. If the corporation has members entitled to vote for

directors, only such members may change the range for the size of the

board or change from a fixed to a variable-range size board or vice

versa.

"§ 55A-8-04. Election, designation, cuid appointment of directors.

(a) If the corporation has members entitled to vote for directors, all

the directors (except the initial directors) shall be elected at the first

annual meeting of such members, and at each annual meeting

thereafter, unless the articles of incorporation or bylaws provide some
other time or method of election, or provide that some of the directors

are appointed by some other person or are designated. If the articles

of incorporation authorize dividing the members into classes, the

articles of incorporation may also authorize the election of all or a

specified number of directors by the members of one or more
authorized classes.

(b) If the corporation does not have members entitled to vote for

directors, all the directors (except the initial directors) shall be elected,

appointed, or designated as provided in the articles of incorporation or

bylaws. If no method of designation or appointment is set forth in

the articles of incorporation or bylaws, the directors (other than the

initial directors) shall be elected by the board of directors.

(c) If any member entitled to vote for directors so demands,
election of directors by the members shall be by ballot, unless the

articles of incorporation or bylaws otherwise provide.
" § 55A-8-05. Terms of directors generally.

(a) The articles of incorporation or bylaws may specify the terms of

directors. In the absence of a contrary provision in the articles or
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incorporation or bylaws, the term of each director shall be one year,

and directors may serve successive terms.

(b) A decrease in the number of directors or term of office does

not shorten an incumbent director's term.

(c) Except as provided in the articles of incorporation or bylaws:

(1) The term of a director filling a vacancy in the office of a

director elected by members expires at the next election of

directors by members; and

(2) The term of a director filling any other vacancy expires at

the end of the unexpired term that such director is filling.

(d) Despite the expiration of a director's term, the director

continues to serve until the director's successor is elected, designated,

or appointed and qualifies, or until there is a decrease in the number
of directors.

" § 55A-8-06. Staggered terms for directors.

The articles of incorporation or bylaws may provide for staggering

the terms of directors by dividing the total number of directors into

groups. The terms of office of the several groups need not be

uniform.

"§ 55A-8-07. Resigriation of directors.

(a) A director may resign at any time by communicating his

resignation to the board of directors, its presiding officer, or to the

corporation.

(b) A resignation is effective when it is communicated unless the

notice specifies a later effective date or subsequent event upon which it

will become effective.

" § 55A-8-08. Removal of directors elected by members or directors.

(a) The members may remove one or more directors elected by

them with or without cause unless the articles of incorporation provide

that directors may be removed only for cause.

(b) If a director is elected by a class, chapter or other

organizational unit, or by region or other geographic grouping, the

director may be removed only by that class, chapter, unit, or

grouping.

(c) Except as provided in subsection (i) of this section, a director

may be removed under subsection (a) or (b) of this section, only if the

number of votes cast to remove the director would be sufficient to

elect the director at a meeting to elect directors.

(d) If cumulative voting is authorized, a director shall not be

removed:

(1) If the number of votes; or

(2) If the director was elected by a class, chapter, unit, or

grouping of members, the number of votes of that class,

chapter, unit, or grouping;
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sufficient to elect the director under cumulative voting, if an election
were then being held, is voted against the director's removal.

(e) A director elected by members may be removed by the
members only at a meeting called for the purpose of removing the
director and the meeting notice shall state that the purpose, or one of
the purposes, of the meeting is removal of the director.

(f) In computing whether a director is protected from removal
under subsections (b) through (d) of this section, it should be assumed
that the votes against removal are cast in an election for the number of
directors of the class to which the director to be removed belonged on
the date of that director's election.

(g) An entire board of directors may be removed under subsections
(a) through (e) of this section.

(h) A majority of the directors then in office or such greater
number as is set forth in the articles of incorporation or bylaws may,
subject to any limitation in the articles of incorporation or bylaws!
remove any director elected by the board of directors; provided,
however, that a director elected by the board to fill the vacancy of a
director elected by the members may be removed by the members, but
not the board.

(i) Notwithstanding any other provision of this section, if, at the
beginning of a director's term on the board of directors, the articles of
incorporation or bylaws provide that the director may be removed by
the board for missing a specified number of board meetings, the board
may remove the director for failing to attend the specified number of
meetings. The director may be removed only if a majority of the
directors then in office vote for the removal.

(j) Notwithstanding any other provision of this section, the articles
of incorporation or bylaws may provide that directors elected after the
effective date of such provision shall be removed automatically for
missing a specified number of board meetings.

(k) The articles of incorporation may:

0) Limit the application of this section in the case of a
charitable or religious corporation; and

(2) Set forth the vote and procedures by which the board of
directors or any person may remove with or without cause
a director elected by the members or the board.

" § 55A-8-09. Removal of designated or appointed directors.

(a) A designated director may be removed by an amendment to the
articles of incorporation or bylaws deleting or changing the provision
containing the designation.

(b) Except as otherwise provided in the articles of incorporation or
bylaws:

~~~ '
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(1) An appointed director may be removed with or without

cause by the person appointing the director;

(2) The person removing the director shall do so by giving

written notice of the removal to the director and to the

corporation; and

(3) A removal is effective when the notice is effective unless

the notice specifies a future effective date.

(c) Notwithstanding any other provision of this section, the articles

of incorporation or bylaws may provide that directors appointed after

the effective date of such provision shall be removed automatically for

missing a specified number of board meetings.
" § 55A-8-10. Removal of directors by judicial proceeding.

(a) The superior court of the county where a corporation's

principal office (or, if there is none in this State, its registered office)

is located may remove any director of the corporation from office in a

proceeding commenced either by the corporation or by its members
holding at least ten percent (10%) of the votes entitled to be cast of

any class of members, if the court finds that:

(1) The director engaged in fraudulent or dishonest conduct, or

gross abuse of authority or discretion, with respect to the

corporation, or a final judgment has been entered finding

that the director has violated a duty set forth in G.S. 55A-

8-30 through G.S. 55A-8-33, and

(2) Removal is in the best interest of the corporation.

(b) The court that removes a director may bar the director from

serving on the board of directors for a period prescribed by the court.

(c) If members commence a proceeding under subsection (a) of

this section, the corporation shall be made a party defendant.

" § 55A-8-II. Vacancy on board.

(a) Unless the articles of incorporation or bylaws provide

otherwise, and except as provided in subsections (b) and (c) of this

section, if a vacancy occurs on a board of directors, including,

without limitation, a vacancy resulting from an increase in the number
of directors or from the failure by the members to elect the full

authorized number of directors, the vacancy may be filled:

(1) By the members entitled to vote for directors, if any, or if

the vacant office was held by a director elected by a class,

chapter or other organizational unit, or by region or other

geographic grouping, by the members of that class,

chapter, unit, or grouping;

(2) By the board of directors; or

(3) If the directors remaining in the office constitute fewer than

a quorum of the board, by the affirmative vote of a majority
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of all the directors, or by the sole director, remaining in

office.

(b) Unless the articles of incorporation or bylaws provide

otherwise, if a vacant office was held by an appointed director, only

the person who appointed the director may fill the vacancy.

(c) If a vacant office was held by a designated director, the vacancy

shall be filled only as provided in the articles of incorporation or

bylaws.

(d) A vacancy that will occur at a specific later date (by reason of a

resignation effective at a later date under G.S. 55A-8-07(b) or

otherwise) may be filled before the vacancy occurs but the new
director shall not take office until the vacancy occurs.

"§ 55A-8-12. Compensation of directors.

Unless the articles of incorporation provide otherwise, a board of

directors may fix the compensation of directors.

"Part 2. Meetings and Action of the Board.
" § 55A-8-20. Regular and special meetings.

(a) The board of directors may hold regular or special meetings in

or out of this State.

(b) Unless the articles of incorporation or bylaws provide

otherwise, the board of directors may permit any or all directors to

participate in a regular or special meeting by, or conduct the meeting

through the use of. any means of communication by which all

directors participating may simultaneously hear each other during the

meeting. A director participating in a meeting by this means is

deemed to be present in person at the meeting.
"§ 55A-8-21. Action without meeting.

(a) Unless the articles of incorporation or bylaws provide

otherwise, action required or permitted by this Chapter to be taken at

a board of directors' meeting may be taken without a meeting if the

action is taken by all members of the board. The action shall be

evidenced by one or more written consents signed by each director

before or after such action, describing the action taken, and included

in the minutes or filed with the corporate records reflecting the action

taken.

(b) Action taken under this section is effective when the last

director signs the consent, unless the consent specifies a different

effective date.

(c) A consent signed under this section has the effect of a meeting
vote and may be described as such in any document.
" § 55A-8-22. Notice of meetings.

(a) Unless the articles of incorporation or bylaws provide

otherwise, regular meetings of the board of directors may be held

without notice of the date, time, place, or purpose of the meeting.
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(b) Special meetings of the board of directors shall be held upon
such notice as is provided in the articles of incorporation or bylaws,

or in the absence of any such provision, upon notice sent by any usual

means of communication not less than five days before the meeting.

The notice need not describe the purpose of the special meeting unless

required by: (i) this Chapter, (ii) the articles of incorporation, or (iii)

the bylaws.

(c) Unless the articles of incorporation or bylaws provide

otherwise, the presiding officer of the board, the president or twenty

percent (20%) of the directors then in office may call and give notice

of a meeting of the board.

"^55A-8-23 . Waiver of notice.

(a) A director may waive any notice required by this Chapter, the

articles of corporation, or bylaws before or after the date and time

stated in the notice. Except as provided by subsection (b) of this

section, the waiver shall be in writing, signed by the director entitled

to the notice, and filed with the minutes or corporate records.

(b) A director's attendance at or participation in a meeting waives

any required notice to him of the meeting unless the director at the

beginning of the meeting (or promptly upon his arrival) objects to

holding the meeting or transacting business at the meeting and does
not thereafter vote for or assent to action taken at the meeting.
" § 55A-8-24. Quorum and voting.

(a) Except as otherwise provided in: (i) this Chapter, (ii) the

articles of incorporation, or (iii) the bylaws, a quorum of a board of

directors consists of a majority of the directors in office immediately

before a meeting begins. In no event may the articles of incorporation

or bylaws authorize a quorum of fewer than one-third of the number
of directors in office.

(b) If a quorum is present when a vote is taken, the affirmative

vote of a majority of directors present is the act of the board unless:

(i) this Chapter, (ii) the articles of incorporation, or (iii) the bylaws
require the vote of a greater number of directors.

(c) A director who is present at a meeting of the board of directors

or a committee of the board of directors when corporate action is

taken is deemed to have assented to the action taken unless:

(1) He objects at the beginning of the meeting (or promptly

upon his arrival) to holding it or transacting business at the

meeting;

(2) His dissent or abstention from the action taken is entered in

the minutes of the meeting; or

(3) He files written notice of his dissent or abstention with the

presiding officer of the meeting before its adjournment or

with the corporation immediately after adjournment of the
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meeting. The right of dissent or abstention is not available

to a director who votes in favor of the action taken.

" § 55A-8-25. Committees of the board.

(a) Unless the articles of incorporation or bylaws provide

otherwise, a board of directors may create one or more committees of

the board and appoint members of the board to serve on them. Each

committee shall have two or more members, who serve at the pleasure

of the board.

(b) The creation of a committee and appointment of members to it

shall be approved by the greater of:

(1) A majority of all the directors in office when the action is

taken; or

(2) The number of directors required by the articles of

incorporation or bylaws to take action under G. S. 55A-8-

24.

(c) G.S. 55A-8-2Q through G.S. 55A-8-24, which govern

meetings, action without meetings, notice and waiver of notice, and

quorum and voting requirements of the board, apply to committees of

the board and their members as well.

(d) To the extent specified by the board of directors or in the

articles of incorporation or bylaws, each committee of the board may

exercise the board's authority under G.S. 55A-8-01.

(e) A committee of the board shall not, however:

(1) Authorize distributions;

(2) Recommend to members or approve dissolution, merger or

the sale, pledge, or transfer of all or substantially all of the

corporation's assets;

(3) Elect, appoint or remove directors, or fill vacancies on the

board of directors or on any of its committees; or

(4) Adopt, amend, or repeal the articles of incorporation or

bylaws.

(f) The creation of, delegation of authority to, or action by a

committee does not alone constitute compliance by a director with the

standards of conduct described in G.S. 55A-8-30.

"Part 3. Standards of Conduct.
"
§ 55A-8-30, General standards for directors.

(a) A director shall discharge his duties as a director, including his

duties as a member of a committee:

(1) In good faith;

(2) With the care an ordinarily prudent person in a like

position would exercise under similar circumstances; and

(3) In a manner the director reasonably believes to be in the

best interests of the corporation.
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(b) In discharging his duties, a director is entitled to rely on
information, opinions, reports, or statements, including financial

statements and other financial data, if prepared or presented by:

(1) One or more officers or employees of the corporation

whom the director reasonably believes to be reliable and
competent in the matters presented;

(2) Legal counsel, public accountants, or other persons as to

matters the director reasonably believes are within their

professional or expert competence; or

(3) A committee of the board of which he is not a member if

the director reasonably believes the committee merits

confidence.

(c) A director is not entitled to the benefit of subsection (b) of this

section if he has actual knowledge concerning the matter in question

that makes reliance otherwise permitted by subsection (b) of this

section unwarranted.

(d) A director is not liable for any action taken as a director, or

any failure to take any action, if he performed the duties of his office

in compliance with this section.

(e) A director's personal liability for monetary damages for breach

of a duty as a director may be limited or eliminated only to the extent

provided in G.S. 55A-8-60 or permitted in G.S. 55A-2-02(b)(4), and
a director may be entitled to indemnification against liability and
expenses pursuant to Part 5 of Article 8 of this Chapter.

(f) A director shall not be deemed to be a trustee with respect to

the corporation or with respect to any property held or administered

by the corporation, including without limit, property that may be

subject to restrictions imposed by the donor or transferor of such

property.
" § 55A-8-3 1 . Director conflict of interest.

(a) A conflict of interest transaction is a transaction with the

corporation in which a director of the corporation has a direct or

indirect interest. A conflict of interest transaction is not voidable by
the corporation solely because of the director's interest in the

transaction if any one of the following is true:

(1) The material facts of the transaction and the director's

interest were disclosed or known to the board of directors

or a committee of the board and the board or committee

authorized, approved, or ratified the transaction;

(2) The material facts of the transaction and the director's

interest were disclosed or known to the members entitled to

vote and they authorized, approved, or ratified the

transaction; or

(3) The transaction was fair to the corporation.
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(b) For purposes of this section, a director of the corporation has an

indirect interest in a transaction if:

(1) Another entity in which he has a material Financial interest

or in which he is a general partner is a party to the

transaction; or

(2) Another entity of which he is a director, officer, or trustee

is a party to the transaction and the transaction is or should

be considered by the board of directors of the corporation.

(c) For purposes of subdivision (a)(1) of this section, a conflict of

interest transaction is authorized, approved, or ratified if it receives the

affirmative vote of a majority of the directors on the board of directors

(or on the committee) who have no direct or indirect interest in the

transaction, but a transaction shall not be authorized, approved, or

ratified under this section by a single director. If a majority of the

directors who have no direct or indirect interest in the transaction vote

to authorize, approve, or ratify the transaction, a quorum is present

for the purpose of taking action under this section. The presence of,

or a vote cast by, a director with a direct or indirect interest in the

transaction does not affect the validity of any action taken under

subdivision (a)(1) of this section if the transaction is otherwise

authorized, approved, or ratified as provided in that subdivision.

(d) For purposes of subdivision (a)(2) of this section, a conflict of

interest transaction is authorized, approved, or ratified by the members

if it receives a majority of the votes entitled to be counted under this

subsection. Votes cast by or voted under the control of a director who

has a direct or indirect interest in the transaction, and votes cast by or

voted under the control of an entity described in subdivision (b)(1) of

this section, shall not be counted in a vote of members to determine

whether to authorize, approve, or ratify a conflict of interest

transaction under subdivision (a)(2) of this section. The vote of these

members, however, is counted in determining whether the transaction

is approved under other sections of this Chapter. A majority of the

votes, whether or not present, that are entitled to be cast in a vote on

the transaction under this subsection constitutes a quorum for the

purpose of taking action under this section.

(e) The articles of incorporation, bylaws, or a resolution of the

board may impose additional requirements on conflict of interest

transactions.
"
§ 55A-8-32. Loans to or guaranties for directors and officers.

No loan, guaranty, or other form of security shall be made or

provided by a corporation to or for the benefit of its directors or

officers, except that loans, guaranties, or other forms of security may

be made to full-time employees of the corporation who are also
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directors or officers by action of its board of directors in accordance

with G.S. 55A-8-31(a)(l).
" § 55A-8-33. Liability for unlawful loans or distributions.

(a) The liabilities imposed by this section are in addition to any

other liabilities imposed by law upon directors of a corporation.

(b) A director who votes for or assents to the making of a loan or

guaranty or other form of security is personally liable to the

corporation for the repayment or return of the money or value loaned,

with interest thereon at the legal rate until paid, or for any liability of

the corporation upon the guaranty, if it is established that he did not

perform his duties in compliance with G.S. 55A-8-30 or that the loan

or guaranty was made in violation of G.S. 55A-8-32.

(c) A director who votes for or assents to a distribution made in

violation of Article 13 of this Chapter, Article 14 of this Chapter, or

the articles of incorporation is personally liable to the corporation for

the amount of the distribution that exceeds what could have been

distributed without violating Article 13 of this Chapter, Article 14 of

this Chapter, or the articles of incorporation if It is established that he

did not perform his duties in compliance with G.S. 55A-8-30. In any

proceeding commenced under this section, a director has all of the

defenses ordinarily available to a director.

(d) A director held liable under subsection (b) or (c) of this section

is entitled to:

(1) Contribution from every other director who could be held

liable under subsection (b) or (c) of this section for the

unlawful loan or distribution; and

(2) Reimbursement from each person for the amount he

accepted knowing the unlawful loan or distribution was
made in violation of G.S. 55A-8-32, Article 13 of this

Chapter, or Article 14 of this Chapter, or the articles of

incorporation.

(e) No action shall be brought against the directors for liability

under this section after three years from the time when the cause of

action was discovered or ought to have been discovered.

"Part 4. Officers.

"^55A-8-40. Officers.

(a) A corporation has the officers described in its bylaws or

appointed by the board of directors in accordance with the bylaws.

(b) A duly appointed officer may appoint one or more officers or

assistant officers if authorized by the bylaws or the board of directors.

(c) The secretary or any assistant secretary or any one or more
other officers designated by the bylaws or the board of directors shall

have the responsibility and authority to maintain and authenticate the

records of the corporation.
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(d) The same individual may simultaneously hold more than one

office in a corporation, but no individual may act in more than one

capacity where action of two or more officers is required.

(e) Whenever a specific office is referred to in this Chapter, it shall

be deemed to include any person who, individually or collectively with

one or more other persons, holds or occupies such office.

" § 55A-8-4J. Duties of officers.

Each officer has the authority and duties set forth in the bylaws or,

to the extent consistent with the bylaws, the authority and duties

prescribed by the board of directors or by direction of an officer

authorized by the board of directors to prescribe the authority and

duties of other officers.

"
§ 55A-8-42. Standards of conduct for officers.

(a) An officer with discretionary authority shall discharge his duties

under that authority:

(1) In good faith;

(2) With the care an ordinarily prudent person in a like

position would exercise under similar circumstances; and

(3) In a manner the officer reasonably believes to be in the

best interests of the corporation.

(b) In discharging his duties, an officer is entitled to rely on

information, opinions, reports, or statements, including financial

statements and other financial data, if prepared or presented by:

(1) One or more officers or employees of the corporation

whom the officer reasonably believes to be reliable and

competent in the matters presented; or

(2) Legal counsel, public accountants, or other persons as to

matters the officer reasonably believes are within the

person's professional or expert competence.

(c) An officer is not entitled to the benefit of subsection (b) of this

section if the officer has actual knowledge concerning the matter in

question that makes reliance otherwise permitted by subsection (b) of

this section unwarranted.

(d) An officer is not liable for any action taken as an officer, or

any failure to take any action, if the officer performed the duties of his

office in compliance with this section.

(e) An officer may be entitled to immunity under Part 6 of Article

8 of this Chapter or to indemnification against liability and expenses

pursuant to Part 5 of Article 8 of this Chapter.
" § 55A-8-43. Resignation and removal of officers.

(a) An officer may resign at any time by communicating his

resignation to the corporation. A resignation is effective when it is

communicated unless it specifies in writing a later effective date. If a

resignation is made effective at a later date and the corporation accepts
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the future effective date, its board of directors may fill the pending

vacancy before the effective date if the board of directors provides that

the successor does not take office until the effective date.

(b) A board of directors may remove any officer at any time with

or without cause.
" § 55A-8-44. Contract rights of officers.

(a) The appointment of an officer does not itself create contract

rights.

(b) An officer's removal does not affect the officer's contract

rights, if any, with the corporation. An officer's resignation does not

affect the corporation's contract rights, if any, with the officer.

"Part 5. Indemnification.
" § 55A-8-50. Policy statement and definitions.

(a) It is the public policy of this State to enable corporations

organized under this Chapter to attract and maintain responsible,

qualified directors, officers, employees, and agents, and, to that end,

to permit corporations organized under this Chapter to allocate the risk

of personal liability of directors, officers, employees, and agents

through indemnification and insurance as authorized in this Part.

(b) Definitions in this Part:

(1) 'Corporation' includes any domestic or foreign corporation

absorbed in a merger which, if its separate existence had

continued, would have had the obligation or power to

indemnify its directors, officers, employees, or agents, so

that a person who would have been entitled to receive or

request indemnification from such corporation if its

separate existence had continued shall stand in the same
position under thi? Part with respect to the surviving

corporation.

(2) 'Director' means an individual who is or was a director of

a corporation or an individual who, while a director of a

corporation, is or was serving at the corporation's request

as a director, officer, partner, trustee, employee, or agent

of another foreign or domestic business or nonprofit

corporation, partnership, joint venture, trust, employee

benefit plan, or other enterprise. A director is considered

to be serving an employee benefit plan at the corporation's

request if the director's duties to the corporation also

impose duties on, or otherwise involve services by, the

director to the plan or to participants in or beneficiaries of

the plan. 'Director' includes, unless the context requires

otherwise, the estate or personal representative of a

director.
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(3) 'Expenses' means expenses of every kind incurred in

defending a proceeding, including counsel fees.

(4) 'Liability' means the obligation to pay a Judgment,

settlement, penalty, fine (including an excise tax assessed

with respect to an employee benefit plan), or reasonable

expenses actually incurred with respect to a proceeding.

(5) 'Officer,' 'employee,' or 'agent includes, unless the

context requires otherwise, the estate or personal

representative of a person who acted in that capacity.

(6) 'Official capacity' means: (i) when used with respect to a

director, the office of director in a corporation; and (ii)

when used with respect to an individual other than a

director, as contemplated in G.S. 55A-8-56, the office in a

corporation held by the officer or the employment or

agency relationship undertaken by the employee or agent

on behalf of the corporation. 'Official capacity' does not

include service for any other foreign or domestic business

or nonprofit corporation or any partnership, joint venture,

trust, employee benefit plan, or other enterprise.

(7) 'Party' includes an individual who was, is, or is threatened

to be made a named defendant or respondent in a

proceeding.

(8) 'Proceeding' means any threatened, pending, or completed

action, suit, or proceeding whether civil, criminal,

administrative, or investigative and whether formal or

informal.
" § 55A-8-51. Authority to indemnijy.

(a) Except as provided in subsection (d) of this section, a

corporation may indemnify an individual made a party to a proceeding

because the individual is or was a director against liability incurred in

the proceeding if the individual:

(1) Conducted himself in good faith;

(2) Reasonably believed (i) in the case of conduct in his official

capacity with the corporation, that his conduct was in its

best interests; and (ii) in all other cases, that his conduct

was at least not opposed to its best interests; and

(3) In the case of any criminal proceeding, had no reasonable

cause to believe his conduct was unlawful.

(b) A director's conduct with respect to an employee benefit plan

for a purpose the director reasonably believed to be in the interests of

the participants in and beneficiaries of the plan is conduct that satisfies

the requirement of clause (ii) of subdivision (a)(2) of this section.

(c) The termination of a proceeding by judgment, order,

settlement, conviction, or upon a plea of no contest or its equivalent is

1383



CHAPTER 398 Session Laws - 1993

not, of itself, determinative that the director did not meet the standard

of conduct described in this section.

(d) A corporation shall not indemnify a director under this section:

(1) In connection with a proceeding by or in the right of the

corporation in which the director was adjudged liable to the

corporation; or

(2) In connection with any other proceeding charging improper

personal benefit to the director, whether or not involving

action in his official capacity, in which the director was
adjudged liable on the basis that personal benefit was
improperly received by the director.

(e) Indemnification permitted under this section in connection with

a proceeding by or in the right of the corporation that is concluded

without a final adjudication on the issue of liability is limited to

reasonable expenses incurred in connection with the proceeding.

(f) The authorization, approval, or favorable recommendation by
the board of directors of a corporation of indemnification, as permitted

by this section, shall not be deemed an act or corporate transaction in

which a director has a confiict of interest, and no such indemnification

shall be void or voidable on such ground.
" § 55A-8-52. Mandatory indemnijication.

Unless limited by its articles of incorporation, a corporation shall

indemnify a director who was wholly successful, on the merits or

otherwise, in the defense of any proceedings to which the director was
a party because he is or was a director of the corporation against

reasonable expenses actually incurred by the director in connection

with the proceeding.
" § 55A-8-53. Advance for expenses.

Expenses incurred by a director in defending a proceeding may be

paid by the corporation in advance of the final disposition of such

proceeding as authorized by the board of directors in the specific case

or as authorized or required under any provision in the articles of

incorporation or bylaws or by any applicable resolution or contract

upon receipt of an undertaking by or on behalf of the director to repay

such amount unless it shall ultimately be determined that the director

is entitled to be indemnified by the corporation against such expenses.
" § 55A-8-54. Court-ordered indemnification.

Unless a corporation's articles of incorporation provide otherwise, a

director of the corporation who is a party to a proceeding may apply

for indemnification to the court conducting the proceeding or to

another court of competent Jurisdiction. On receipt of an application,

the court, after giving any notice the court considers necessary, may
order indemnification if it determines:
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(1) The director is entitled to mandatory indemnification under

G.S. 55A-8-52, in which case the court shall also order the

corporation to pay the director's reasonable expenses

incurred to obtain court-ordered indemnification; or

(2) The director is fairly and reasonably entitled to

indemnification, in whole or in part, in view of all the

relevant circumstances, whether or not the director met the

standard of conduct set forth in G.S. 55A-8-51 or was

adjudged liable as described in G.S. 55A-8-51(d), but if

the director was adjudged so liable, such indemnification is

limited to reasonable expenses incurred.

"
§ 55A-8-55. Determination and authorization of mdemnificaUon.

(a) A corporation shall not indemnify a director under G.S. 55A-8-

51 unless authorized in the specific case after a determination has

been made that indemnification of the director is permissible in the

circumstances because the director has met the standard of conduct set

forth in G.S. 55A-8-51.

(b) The determination shall be made:

(1) By the board of directors by majority vote of a quorum

consisting of directors not at the time parties to the

proceeding;

(2) If a quorum cannot be obtained under subdivision (1) of

this subsection, by a majority vote of a committee duly

designated by the board of directors (in which designation

directors who are parties may participate), consisting solely

of two or more directors not at the time parties to the

proceeding;

(3) By special legal counsel (i) selected by the board of

directors or its committee in the manner prescribed in

subdivision (1) or (2) of this subsection; or (ii) if a quorum

of the board cannot be obtained under subdivision (1) of

this subsection and a committee cannot be designated under

subdivision (2) of this subsection, selected by majority vote

of the full board (in which selection directors who are

parties may participate); or

(4) By the members, but directors who are at the time parties

to the proceeding shall not vote on the determination.

(c) Authorization of indemnification and evaluation as to

reasonableness of expenses shall be made in the same manner as the

determination that indemnification is permissible, except that if the

determination is made by special legal counsel, authorization of

indemnification and evaluation as to reasonableness of expenses shall

be made by those entitled under subdivision (b)(3) of this section to

select counsel.
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"§ 55A-8-56. Indemnification of officers, employees, and agents.

Unless a corporation's articles of incorporation provide otherwise:

(1) An officer of the corporation is entitled to mandatory
indemnification under G.S. 55A-8-52, and is entitled to

apply for court-ordered indemnification under G.S. 55A-8-
54, in each case to the same extent as a director;

(2) The corporation may indemnify and advance expenses

under this Part to an officer, employee, or agent of the

corporation to the same extent as to a director; and

(3) A corporation may also indemnify and advance expenses to

an officer, employee, or agent to the extent, consistent with

public policy, that may be provided by its articles of

incorporation, bylaws, general or specific action of its

board of directors, or contract.
" § 55A-8-57. Additional indemnification and insurance.

(a) I-n addition to and separate and apart from the indemnification

provided for in G.S. 55A-8-51, 55A-8-52, 55A-8-54, 55A-8-55, and
55A-8-56, a corporation may in its articles of incorporation or bylaws

or by contract or resolution indemnify or agree to indemniify any one
or more of its directors, officers, employees, or agents against liability

and expenses in any proceeding (including without limitation a

proceeding brought by or on behalf of the corporation itself) arising

out of their status as such or their activities in any of the foregoing

capacities; provided, however, that a corporation shall not indemnify

or agree to indemnify a person against liability or expenses the person

may incur on account of his activities which were at the time taken,

known, or believed by the person to be clearly in conflict with the best

interests of the corporation or if the person received an improper
personal benefit. A corporation may likewise and to the same extent

indemnify or agree to indemnify any person who, at the request of the

corporation, is or was serving as a director, officer, partner, trustee,

employee, or agent of another foreign or domestic corporation,

partnership, joint venture, trust, or other enterprise or as a trustee or

administrator under an employee benefit plan. Any provision in any
articles of incorporation, bylaw, contract, or resolution permitted

under this section may include provisions for recovery from the

corporation of reasonable costs, expenses, and attorneys' fees in

connection with the enforcement of rights to indemnification granted

therein and may further include provisions establishing reasonable

procedures for determining and enforcing the rights granted therein.

(b) A corporation may purchase and maintain insurance on behalf

of an individual who is or was a director, officer, employee, or agent

of the corporation, or who, while a director, officer, employee, or

agent of the corporation, is or was serving at the request of the
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corporation as a director, officer, partner, trustee, employee, or agent

of another foreign or domestic corporation, partnership, joint venture,

trust, employee benefit plan, or other enterprise, against liability

asserted against or incurred by him in that capacity or arising from

his status as a director, officer, employee, or agent, whether or not

the corporation would have power to indemnify him against the same

liability under any provision of this Chapter.
" § 55A-8-58. Application of Part.

(a) If articles of incorporation limit indemnification or advance for

expenses, indemnification and advance for expenses are valid only to

the extent consistent whh the articles of incorporation.

(b) This Part does not limit a corporation's power to pay or

reimburse expenses incurred by a director in connection with

appearing as a witness in a proceeding at a time when the director has

not been made a named defendant or respondent to the proceeding.

"Part 6. Immunity.
" § 55A-8-60. Immunity.

(a) In addition to the immunity that is authorized in G.S. 55A-2-

02(b)(4), a person serving as a director or officer of a nonprofit

corporation shall be immune individually from civil liability for

monetary damages, except to the extent covered by insurance, for any

act or failure to act arising out of this service, except where the

person:

(1) Is compensated for his services beyond reimbursement for

expenses;

(2) Was not acting within the scope of his official duties;

(3) Was not acting in good faith;

(4) Committed gross negligence or willful or wanton

misconduct that resulted in the damage or injury;

(5) Derived an improper personal financial benefit from the

transaction;

(6) Incurred the liability from the operation of a motor vehicle;

or

(7) Is a defendant in an action brought under G.S. 55A-8-33.

The immunity in this subsection may be limited or eliminated by a

provision in the articles of incorporation, but only with respect to acts

or omissions occurring on or after the effective date of such provision.

(b) The immunity in subsection (a) of this section is personal to

the directors and officers, and does not immunize the corporation

against liability for the acts or omissions of the directors or officers.

(c) Without diminishing the applicability of any other provisions of

this Chapter, 'nonprofit corporation' as referred to in this section shall

include any credit union chartered under the laws of this State, the

laws of any other state, or under the laws of the United States.
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"ARTICLE 9. [Reserved]

"ARTICLE 10.

"Amendment of Articles of Incorporation and Bylaws.

"Part 1. Amendment of Articles of Incorporation.
" § 55A- 10-01. Authority to amend.

(a) A corporation may amend its articles of incorporation at any

time to add or change a provision that is required or permitted in the

articles of incorporation or to delete a provision not required in the

articles of incorporation. Whether a provision is required or

permitted in the articles of incorporation is determined as of the

effective date of the amendment.
(b) A member of the corporation does not have a vested property

right resulting from any provision in the articles of incorporation,

including provisions relating to management, control, distribution

entitlement, or purpose or duration of the corporation.
" § 55A-10-02. Amendment by board of directors.

(a) Unless the articles of incorporation provide otherwise, a

corporation's board of directors may adopt one or more amendments
to the corporation's articles of incorporation without member approval:

(1) To delete the names and addresses of the initial directors;

(2) To delete the name and address of the initial registered

agent or registered office, if a statement of change is on file

with the Secretary of State;

(3) To change the corporate name by substituting the word
'corporation', 'incorporated', 'company', 'limited', or the

abbreviation 'corp.', 'inc.', 'co.', or 'ltd.', for a similar

word or abbreviation in the name, or by adding, deleting or

changing a geographical attribution to the name; or

(4) To make any other change expressly permitted by this

Chapter to be made by director action.

(b) If a corporation has no members entitled to vote thereon, its

incorporators, until directors have been chosen, and thereafter its

board of directors, may adopt one or more amendments to the

corporation's articles of incorporation subject to any approval required

pursuant to G.S. 55A-10-30. The corporation shall provide at least

five days' written notice of any meeting at which an amendment is to

be voted upon. The notice shall state that the purpose, or one of the

purposes, of the meeting is to consider a proposed amendment to the

articles of incorporation and contain or be accompanied by a copy or

summary of the amendment or state the general nature of the

amendment. The amendment shall be approved by a majority of the

directors in office at the time the amendment is adopted.
" § 55A-10-03. Amendment by directors and members.
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(a) If the corporation has members entitled to vote thereon, then,

unless this Chapter, the articles of incorporation, bylaws, the members
(acting pursuant to subsection (b) of this section), or the board of

directors (acting pursuant to subsection (c) of this section) require a

greater vote or voting by class, an amendment to a corporation's

articles of incorporation to be adopted shall be approved:

(1) By the board or in lieu thereof in writing by the number or

proportion of members entitled under G.S. 55A-7-Q2(a)(2)

to call a special meeting to consider such amendment;

(2) By the members by a majority of the votes entitled to be

cast on the amendment; and

(3) In writing by any person or persons whose approval is

required by a provision of the articles of incorporation

authorized by G.S. 55A- 10-30.

(b) The members entitled to vote thereon may condition the

amendment's adoption on receipt of a higher percentage of affirmative

votes or on any other basis.

(c) If the board initiates an amendment to the articles of

incorporation or board approval is required by subsection (a) of this

section to adopt an amendment to the articles of incorporation, the

board may condition the amendment's adoption on receipt of a higher

percentage of affirmative votes or any other basis.

(d) If the board or the members seek to have the amendment
approved by the members entitled to vote thereon at a membership
meeting, the corporation shall give notice of the membership meeting

to those members in accordance with G.S. 55A-7-05. The notice

shall state that the purpose, or one of the purposes, of the meeting is

to consider the proposed amendment and contain or be accompanied
by a copy or summary of the amendment.

(e) If the board or the members seek to have the amendment
approved by the members entitled to vote thereon by written consent
or written ballot, the material soliciting the approval shall contain or

be accompanied by a copy or summary of the amendment.
" § 55A-I0-04. Class voting by members on amendments.

(a) The members of a class in a charitable or religious corporation

are entitled to vote as a class on a proposed amendment to the articles

of incorporation if the amendment would affect the rights of that class

as to voting in a manner that is different from the manner in which
the amendment would affect another class.

(b) The members of a class in a corporation other than a charitable

or religious corporation are entitled to vote as a class on a proposed
amendment to the articles of incorporation if the amendment would:

(1) Affect the rights, privileges, preferences, restrictions, or

conditions of that class as to voting, dissolution,
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redemption, or transfer of memberships in a manner that is

different from the manner in which the amendment would
affect another class;

(2) Affect the rights, privileges, preferences, restrictions, or

conditions of that class as to voting, dissolution,

redemption, or transfer of memberships by changing the

rights, privileges, preferences, restrictions, or conditions of

another class;

(3) Increase or decrease the number of memberships
authorized for that class;

(4) Increase the number of memberships authorized for

another class;

(5) Effect an exchange, reclassification, or termination of the

memberships of that class; or

(6) Authorize a new class of memberships.
(c) If a class is to be divided into two or more classes as a resuh of

an amendment to the articles of incorporation, the amendment shall be
approved by the members of each class that would be created by the

amendment.
(d) If a class vote is required to approve an amendment to the

articles of incorporation of a corporation, the amendment shall be
approved by the members of the class by two-thirds of the votes cast

by the class or a majority of the votes entitled to be cast by the class

on the amendment, whichever is less.

(e) A class of members is entitled to the voting rights granted by
this section although the articles of incorporation and bylaws provide

that the class shall not vote on the proposed amendment.
" § 55A-I0-05. Articles of amendment.

A corporation amending its articles of incorporation shall deliver to

the Secretary of State for filing articles of amendment setting forth:

(1) The name of the corporation;

(2) The text of each amendment adopted;

(3) The date of each amendment's adoption;

(4) If approval of members was not required, a statement to

that effect and a brief explanation of why member action

was not required, and a statement that the amendment was
approved by a sufficient vote of the board of directors or

incorporators;

(5) If approval by members was required, a statement that

member approval was obtained as required by this Chapter;

(6) If approval of the amendment by some person or persons

other than the members, the board, or the incorporators is

required pursuant to G.S. 55A- 10-30, a statement that the

approval was obtained.
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" § 55A- J 0-06. Restated articles of incorporation.

(a) A corporation's board of directors may restate its articles of
incorporation at any time with or without approval by members or any
other person.

(b) The restated articles of incorporation may include one or more
amendments to the articles of incorporation. If the restated articles of
incorporation include an amendment requiring approval by the

members or any other person, it shall be adopted as provided in G .S.

55A- 10-03.

(c) If the board of directors submits restated articles of
incorporation for member action, the corporation shall notify in

writing each member entitled to vote on the proposed amendment of
the membership meeting in accordance with G.S. 55A-7-05. The
notice shall (i) state that the purpose, or one of the purposes, of the

meeting is to consider the proposed restated articles of incorporation,
(ii) contain or be accompanied by a copy of the proposed restated

articles of incorporation, and (iii) identify any amendment or other
change they would make in the articles of incorporation.

(d) If the restated articles of incorporation include an amendment
requiring approval pursuant to G.S. 55A- 10-30, the board of directors

shall submit the restated articles of incorporation for such approval.
(e) A corporation restating its articles of incorporation shall deliver

to the Secretary of State for filing articles of restatement which shall:

(1) Set forth the name of the corporation;

(2) Attach as an exhibit thereto the text of the restated articles

of incorporation;

(3) State whether the restated articles of incorporation contain
an amendment to the articles of incorporation requiring
member approval and, if they do not, that the board of
directors adopted the restated articles of incorporation;

(4) If the restated articles of incorporation contain an
amendment to the articles of incorporation requiring
member approval, state that member approval was obtained
as required by this Chapter; and

(5) If the restated articles of incorporation contain an
amendment to the articles of incorporation requiring
approval by a person whose approval is required pursuant
to G.S. 55A-10-30, state that such approval was obtained.

(0 Duly adopted restated articles of incorporation supersede the
original articles of incorporation and all amendments to them.

(g) The Secretary of State may certify restated articles of
incorporation, as the articles of incorporation currently in effect,

without including the other information required by subsection (e) of
this section.
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" § 55A- 10-07. Effect of amendment.

An amendment to articles of incorporation does not affect a cause of

action existing against or in favor of the corporation, a proceeding to

which the corporation is a party, any requirement or limitation

imposed upon the corporation or any property held by it by virtue of

any restriction or condition upon which such property is held by the

corporation or the existing rights of persons other than members of

the corporation. An amendment changing a corporation's name does

not abate a proceeding brought by or against the corporation in its

former name.
"Part 2. Bylaws.

" § 55A- 10-20. Amendment by directors.

If a corporation has no members entitled to vote thereon, its

incorporators, until directors have been chosen, and thereafter its

board of directors, may adopt one or more amendments to the

cor|X)ration's bylaws subject to any approval required pursuant to G.S.

55A- 10-30. The corporation shall provide at least five days' written

notice of any meeting of directors at which an amendment is to be

voted upon. The notice shall state that the purpose, or one of the

purposes, of the meeting is to consider a proposed amendment to the

bylaws and contain or be accompanied by a copy or summary of the

amendment or state the general nature of the amendment. The
amendment shall be approved by a majority of the directors in office at

the time the amendment is adopted.
" § 55A-10-21 . Amendment by directors and members.

(a) If the corporation has members entitled to vote thereon, then,

unless this Chapter, the articles of incorporation, bylaws, the members
(acting pursuant to subsection (b) of this section), or the board of

directors (acting pursuant to subsection (c) of this section) require a

greater vote or voting by class, an amendment to a corporation's

bylaws to be adopted shall be approved:

(1) By the board or in lieu thereof in writing by the number or

proportion of members entitled under G.S. 55A-7-02(a)(2)

to call a special meeting to consider such amendment;

(2) By the members by a majority of the votes entitled to be

cast on the amendment; and

(3) In writing by any person or persons whose approval is

required by a provision of the articles of incorporation

authorized by G.S. 55A-10-30.

(b) The members entitled to vote thereon may condition the

amendment's adoption on its receipt of a higher percentage of

affirmative votes or on any other basis.

(c) If the board initiates an amendment to the bylaws or board

approval is required by subsection (a) of this section to adopt an
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amendment to the bylaws, the board may condition the amendment's

adoption on receipt of a higher percentage of affirmative votes or on

any other basis.

(d) If the board or the members seek to have the amendment
approved by the members entitled to vote thereon at a membership

meeting, the corporation shall give notice of the membership meeting

to those members in accordance with G.S. 55A-7-05. The notice

shall state that the purpose, or one of the purposes, of the meeting is

to consider the proposed amendment and contain or be accompanied

by a copy or summary of the amendment.

(e) If the board or the members seek to have the amendment
approved by the members entitled to vote thereon by written consent

or written ballot, the material soliciting the approval shall contain or

be accompanied by a copy or summary of the amendment.
" § 55A-I0-22. Class voting by members on amendments.

(a) The members of a class in a charitable or religious corporation

are entitled to vote as a class on a proposed amendment to the bylaws

if the amendment would affect the rights of that class as to voting in a

manner that is different from the manner in which such amendment
would affect another class.

(b) The members of a class in a corporation other than a charitable

or religious corporation are entitled to vote as a class on a proposed

amendment to the bylaws if the amendment would:

(1) Affect the rights, privileges, preferences, restrictions, or

conditions of that class as to voting, dissolution,

redemption, or transfer of memberships in a manner that is

different from the manner in which such amendment would

affect another class;

(2) Affect the rights, privileges, preferences, restrictions, or

conditions of that class as to voting, dissolution,

redemption, or transfer of memberships by changing the

rights, privileges, preferences, restrictions, or conditions of

another class;

(3) Increase or decrease the number of memberships
authorized for that class;

(4) Increase the number of memberships authorized for

another class;

(5) Effect an exchange, reclassification, or termination of all or

part of the memberships of that class; or

(6) Authorize a new class of memberships.

(c) If a class is to be divided into two or more classes as a result of

an amendment to the bylaws, the amendment shall be approved by the

members of each class that would be created by the amendment.
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(d) If a class vote is required to approve an amendment to the

bylaws, the amendment shall be approved by the members of the class

by two-thirds of the votes cast by the class or a majority of the votes

entitled to be cast by the class on the amendment, whichever is less.

(e) A class of members is entitled to the voting rights granted by
this section although the articles of incorporation and bylaws provide

that the class shall not vote on the proposed amendment.
"Part 3. Articles of Incorporation and Bylaws.

"§ 55A- 10-30. Approval by third persons.

The articles of incorporation or bylaws may require an amendment
to the articles or incorporation or bylaws to be approved in writing by

a specified person or persons other than the board of directors. Such
a provision in the articles of incorporation or bylaws may only be

amended with the approval in writing of such person or persons.

"ARTICLE 11.

"Merger.
" § 55A- 1 1-01. Approval ofplan of merger.

(a) Subject to the limitations set forth in G.S. 55A-11-02, one or

more nonprofit corporations may merge into a business or nonprofit

corporation, if the plan of merger is approved as provided in G.S.

55A- 11-03.

(b) The plan of merger shall set forth:

(1) The name of each corporation planning to merge and the

name of the surviving corporation into which each other

corporation plans to merge;

(2) The terms and conditions of the merger; and

(3) The manner and basis, if any, of converting memberships
of each merging corporation into memberships, obligations,

or securities of the surviving or any other corporation or

into cash or other property in whole or part.

(c) The plan of merger may set forth:

(1) Any amendments to the articles of incorporation or bylaws

of the surviving corporation to be effected by the merger;

and

(2) Other provisions relating to the merger.
"§ 55A-11-02. Limitations on mergers by charitable or religious

corporations.

(a) Without the prior approval of the superior court in a

proceeding in which the Attorney General has been given written

notice, a charitable or religious corporation may merge only with:

(1) A charitable or religious corporation;

(2) A foreign corporation that would qualify under this

Chapter as a charitable or religious corporation;
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(3) A wholly-owned foreign or domestic corporation (business

or nonprofit) which is not a charitable or religious

corporation, provided the charitable or religious corporation

is the surviving corporation and continues to be a charitable

or religious corporation after the merger; or

(4) A business or nonprofit corporation other than a charitable

or religious corporation, provided that: (i) on or prior to

the effective date of the merger, assets with a value equal to

the greater of the fair market value of the net tangible and

intangible assets (including goodwill) of the charitable or

religious corporation or the fair market value of the

charitable or religious corporation if it were to be operated

as a business concern are transferred or conveyed to one or

more persons who would have received its assets under

G.S. 55A-14-06(a)(5) and (6) had it dissolved; (ii) it shall

return, transfer or convey any assets held by it upon

condition requiring return, transfer or conveyance, which

condition occurs by reason of the merger, in accordance

with such condition; and (iii) the merger is approved by a

majority of directors of the charitable or religious

corporation who are not and will not become members or

shareholders in or directors, officers, employees, agents, or

consultants of the surviving corporation.

(b) At least 20 days before consummation of any merger of a

charitable or religious corporation pursuant to subdivision (a)(4) of

this section, notice, including a copy of the proposed plan of merger,

shall be delivered to the Attorney General.

(c) Without the prior written consent of the Attorney General, or

approval of the superior court in a proceeding in which the Attorney

General has been given notice, no member of a charitable or religious

corporation may receive or retain any property as a result of a merger

other than a membership in the surviving corporation. The Attorney

General may consent to the transaction, or the court shall approve the

transaction, if it is fair and not contrary to the public interest!

" § 55A-1 J -03. Action on plan.

(a) Unless this Chapter, the articles of incorporation, bylaws, or

the board of directors or members (acting pursuant to subsection (c)

of this section) require a greater vote or voting by class, a plan of

merger to be adopted shall be approved for each constituent

corporation:

(1) By the board;

(2) By the members entitled to vote thereon, if any, by two-

thirds of the votes cast or a majority of the votes entitled to

be cast on the plan of merger, whichever is less; and
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(3) In writing by any person or persons whose approval is

required by a provision of tiie articles of incorporation

authorized by G.S. 55A- 10-30 for an amendment to the

articles of incorporation or bylaws.

(b) If the corporation does not have members entitled to vote

thereon, the merger shall be approved by a majority of the directors

then in office. The corporation shall provide at least Five days' written

notice of any directors' meeting at which the approval will be

considered. The notice shall state that the purpose, or one of the

purposes, of the meeting is to consider the proposed merger.

(c) The board may condition its approval of the proposed merger,

and the members entitled to vote thereon may condition their approval

of the merger, on receipt of a higher percentage of affirmative votes or

on any other basis.

(d) If the board seeks to have the plan approved by the members
entitled to vote thereon at a membership meeting, the corporation shall

give notice of the membership meeting to those members in

accordance with G.S. 55A-7-05. The notice shall state that the

purpose, or one of the purposes, of the meeting is to consider the plan

of merger and contain or be accompanied by a copy or summary of

the plan. The copy or summary of the plan for members of the

surviving corporation shall include any provision that, if contained in

a proposed amendment to the articles of incorporation or bylaws,

would entitle members to vote on the provision. The copy or

summary of the plan for members of the disappearing corporation

shall include a copy or summary of the articles of incorporation and
bylaws that will be in effect immediately after the merger takes effect.

(e) If the board seeks to have the plan approved by the members
entitled to vote thereon by written consent or written ballot, the

material soliciting the approval shall contain or be accompanied by a

copy or summary of the plan. The copy or summary of the plan for

members of the surviving corporation shall include any provision that,

if contained in a proposed amendment to the articles of incorporation

or bylaws, would entitle members to vote on the provision. The copy
or summary of the plan for members of the disappearing corporation

shall include a copy or summary of the articles of incorporation and
bylaws that will be in effect immediately after the merger takes effect.

(f) Voting by a class of members is required on a plan of merger if

the plan contains a provision that, if contained in a proposed

amendment to articles of incorporation or bylaws, would entitle the

class of members to vote as a class on the proposed amendment under
G.S. 55A- 10-04 or G.S. 55A- 10-22. The plan is approved by a class

of members by two-thirds of the votes cast by the class or a majority

of the votes entitled to be cast by the class, whichever is less.
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(f)
After a merger is adopted, and at any time before articles of

merger are filed, the merger may be abandoned (subject to any

contractual rights), without furtlier action by members or other

persons who approved the plan, in accordance with the procedure set

forth in the plan of merger or, if none is set forth, in the manner

determined by the board of directors.

" § 55A-11-04. A rticles of merger.

(a) After a plan of merger is approved by the board of directors,

and if required by G.S. 55A-11-03, by the members and any other

persons, the surviving corporation shall deliver to the Secretary of

State for filing articles of merger setting forth:

(1) The plan of merger;

(2) If approval by members was not required, a statement to

that effect and a statement that the plan was approved by a

sufficient vote of the board of directors;

(3) If approval by members was required, a statement that the

merger was approved by the members as required by this

Chapter;

(4) If approval by some person or persons other than the

members or the board was required pursuant to G.S. 55A-

11 -03 (a) (3), a statement that the approval was obtained.

(b) A merger takes effect upon the effective date of the articles of

merger.

(c) Certificates of merger shall also be registered as provided in

G.S. 47-18.1.
" § 55/4-/ 7 -05. Effect of merger.

When a merger takes effect:

(1) Every other corporation party to the merger merges into the

surviving corporation and the separate existence of every

corporation except the surviving corporation ceases;

(2) The title to all real estate and other property owned by each

corporation party to the merger is vested in the surviving

corporation without reversion or impairment subject to any

and all conditions to which the property was subject prior

to the merger;

(3) The surviving corporation has all liabilities and obligations

of each corporation party to the merger;

(4) A proceeding pending against any corporation party to the

merger may be continued as if the merger did not occur or

the surviving corporation may be substituted in the

proceeding for the corporation whose existence ceased; and

(5) The articles of incorporation and bylaws of the surviving

corporation are amended to the extent provided in the plan

of merger.
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" § 55A- 1 1-06. Merger with foreign corporation,

(a) Except as provided in G.S. 55A-11-02, one or more foreign

business or nonprofit corporations may merge with one or more
domestic nonprofit corporations if:

(1) The merger is permitted by the law of tlie state or county

under whose law each foreign corporation is incorporated

and each foreign corporation complies with that law in

effecting the merger;

(2) The foreign corporation complies with G.S. 55A-11-04 if it

is the surviving corporation of the merger; and

(3) Each domestic nonprofit corporation complies with the

applicable provisions of G.S. 55A- 11-01 through G.S.
55A-11-03 and, if it is the surviving corporation of the

merger, with G.S. 55A-11-04.

(b) Upon the merger taking effect, the surviving corporation, if it

does not have a registered agent in this State, shall be deemed to have

appointed the Secretary of State as its registered agent for service of

process in a proceeding to enforce any obligation of a domestic

corporation party to the merger, until such time as it appoints a

registered agent in this State.

"§ 55A-II-07. Bequests, devises, and gifts.

Any bequest, devise, gift, grant, or promise contained in a will or

other instrument of donation, subscription, or conveyance, that is

made to a constituent corporation and that takes effect or remains

payable after the merger, inures to the surviving corporation unless

the will or other instrument otherwise specifically provides.

"ARTICLE 12.

"Transfer of Assets.

"§ 55A-I2-01. Sale of assets in regular course of activities and
mortgage of assets.

(a) A corporation may on the terms and conditions and for the

consideration determined by the board of directors:

(1) Sell, lease, exchange, or otherwise dispose of all, or

substantially all, of its property in the usual and regular

course of its activities; or

(2) Mortgage, pledge, dedicate to the repayment of

indebtedness (whether with or without recourse), or

otherwise encumber any or all of its property whether or

not in the usual and regular course of its activities.

(b) Unless the articles of incorporation require it, approval of the

members or any other person of a transaction described in subsection

(a) of this section is not required.
" § 55A- 12-02. Sale of assets other than in regular course of activities.
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(a) A corporation may sell, lease, exchange, or otherwise dispose

of all, or substantially all, of its property other than in the usual and
regular course of its activities on the terms and conditions and for the

consideration determined by the corporation's board of directors if the

proposed transaction is authorized by subsection (b) of this section.

(b) Unless this Chapter, the articles of incorporation, bylaws, or

the board of directors or members (acting pursuant to subsection (d)

of this section) require a greater vote or voting by class, the proposed
transaction to be authorized shall be approved:

Oj By the board;

(2) By the members entitled to vote thereon by two-thirds of

the votes cast or a majority of the votes entitled to be cast

on the proposed transaction, whichever is less; and

(3) In writing by any person or persons whose approval is

required by a provision of the articles of incorporation

authorized by G.S. 55A- 10-30 for an amendment to the

articles of incorporation or bylaws.

(c) If the corporation does not have members entitled to vote

thereon, the transaction shall be approved by a vote of a majority of

the directors then in office. The corporation shall provide at least five

days' written notice of any directors' meeting at which such approval

will be considered. The notice shall state that the purpose, or one of

the purposes, of the meeting is to consider the sale, lease, exchange,
or other disposition of all, or substantially all, of the property or assets

of the corporation and contain or be accompanied by a description of

the transaction.

(d) The board may condition its approval of the proposed
transaction, and the members entitled to vote thereon may condition

their approval of the transaction, on receipt of a higher percentage of

affirmative votes or on any other basis.

(e) If the corporation seeks to have the transaction approved by the

members entitled to vote thereon at a membership meeting, the

corporation shall give notice of the membership meeting to those

members in accordance with G.S. 55A-7-05. The notice shall state

that the purpose, or one of the purposes, of the meeting is to consider
the sale, lease, exchange, or other disposition of all, or substantially

all, of the property or assets of the corporation and contain or be
accompanied by a description of the transaction.

(f) If the board seeks to have the transaction approved by the

members entitled to vote thereon by written consent or written ballot,

the material soliciting the approval shall contain or be accompanied by
a description of the transaction.

(g) A charitable or religious corporation shall give written notice to

the Attorney General 20 days before it sells, leases, exchanges, or
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otherwise disposes of all, or substantially all, of its property if the

transaction is not in the usual and regular course of its activities

unless the Attorney General has given the corporation a written waiver

of this subsection.

(h) After a sale, lease, exchange, or other disposition of property is

authorized, the transaction may be abandoned (subject to any

contractual rights), without further action by the members or any

other person who approved the transaction, in accordance with the

procedure set forth in the resolution proposing the transaction or, if

none is set forth, in the manner determined by the board of directors.

"ARTICLE 13.

"Distributions.
" § 55A-I3-0I. Prohibited distributions.

Except as authorized by G.S. 55A- 13-02 or Article 14 of this

Chapter, a corporation shall not make any distributions.

" § 55A-13-02. Authorized distributions.

(a) A corporation may pay reasonable amounts to its members,
directors, or officers for services rendered or other value received and

may confer benefits upon its members in conformity with its purposes.

(b) Subject to the provisions of subsection (d) of this section, (i) a

corporation may make distributions to any entity that is exempt under

section 501(c)(3) of the Internal Revenue Code of 1986 or any

successor section, or that is organized exclusively for one or more of

the purposes specified in section 501(c)(3) of the Internal Revenue

Code of 1986 or any successor section and that upon dissolution shall

distribute its assets to a charitable or religious corporation, the United

States, a state or an entity that is exempt under section 501(c)(3) of

the Internal Revenue Code of 1986 or any successor section, and (ii)

any corporation other than a charitable or religious corporation may
make distributions to any domestic or foreign corporation.

(c) Subject to the provisions of subsection (d) of this section, a

corporation other than a charitable or religious corporation may make
distributions to purchase its memberships.

(d) A corporation shall not make any distribution under subsection

(b) or (c) of this section if at the time of or as a result of such

distribution:

(1) The corporation would not be able to pay its debts as they

become due in the usual course of business; or

(2) The corporation's total assets would be less than the sum of

its total liabilities.

"ARTICLE 14.

"Dissolution.

"Part 1. Voluntary Dissolution.
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"§ 55A-14-0L Dissolution by incorporators or directors prior to

commencement of activities.

(a) A corporation that has not admitted members entitled to vote on
dissolution, has not commenced activities, and has no assets may be
dissolved by action of its board of directors or a majority of its

incorporators, if there are no directors, by delivering to the Secretary
of State for filing articles of dissolution that set forth:

(1) The name of the corporation;

(2) The names and addresses of its officers, if any;

(3) The names and addresses of its directors, if any, or if

none, the names and addresses of its incorporators;

(4) The date of its incorporation;

(5) That the corporation has not admitted members entitled to

vote on dissolution, has not commenced activities, and has
no assets;

(6) That no debt of the corporation remains unpaid; and
(7) That a majority of the incorporators or directors authorized

the dissolution.

(b) Upon the filing of articles of dissolution under this section, the

corporation becomes nonexistent and is cancelled as if such
corporation had never been created.

"§ 55A- 14-02. Dissolution by directors, members, and third persons.

(a) Unless this Chapter, the articles of incorporation, bylaws, or
the board of directors or members (acting pursuant to subsection (c)

of this section) require a greater vote or voting by class, dissolution is

authorized if a plan of dissolution meeting the requirements of G.S.
55A- 14-03 is approved:

0) By the board;

(2) By the members entitled to vote thereon, if any, by two-
thirds of the votes cast or a majority of the votes entitled to

be cast on the plan of dissolution, whichever is less; and
(3) In writing by any person or persons whose approval is

required by a provision of the articles of incorporation

authorized by G.S. 55A- 10-30 for an amendment to the

articles of incorporation or bylaws.

(b) If the corporation does not have members entitled to vote
thereon, dissolution shall be approved by a vote of a majority of the
directors then in office. The corporation shall provide at least five

days' written notice of any directors' meeting at which such approval
will be considered. The notice shall state that the purpose, or one of
the purposes, of the meeting is to consider dissolution of the
corporation and contain or be accompanied by a copy or summary of
the plan of dissolution.
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(c) The board of directors may condition its approval of the

proposed dissolution, and the members entitled to vote thereon may
condition their approval of the dissolution on receipt of a higher

percentage of affirmative votes or on any other basis.

(d) If the board of directors seeks to have dissolution approved by

the members entitled to vote thereon at a membership meeting, the

corporation shall give notice of the membership meeting to those

members in accordance with G.S. 55A-7-05. The notice shall state

that the purpose, or one of the purposes, of the meeting is to consider

dissolving the corporation and contain or be accompanied by a copy or

summary of the plan of dissolution.

(e) If the board seeks to have dissolution approved by the members
entitled to vote thereon by written consent or written ballot, the

material soliciting the approval shall contain or be accompanied by a

copy or summary of the plan of dissolution.

"§ 55A-14-03. Plan of dissolution.

(a) The plan of dissolution approved pursuant to G.S. 55A- 14-02

shall provide that all liabilities and obligations of the corporation be

paid and discharged, or adequate provisions be made therefor, and that

the remainder of the corporation's assets be distributed as follows:

(1) Assets held by the corporation upon condition requiring

return, transfer, or conveyance, which condition occurs by

reason of the dissolution, shall be returned, transferred, or

conveyed in accordance with such requirements;

(2) Other assets, if any, of a charitable or religious corporation

shall, subject to the articles of incorporation or bylaws, be

transferred or conveyed to one or more of the following:

the United States, a state, a charitable or religious

corporation, or a person that is exempt under section

501(c)(3) of the Internal Revenue Code of 1986 or any

successor section;

(3) Other assets, if any, of a corporation that is not a

charitable or religious corporation shall, subject to the

articles of incorporation and bylaws, be distributed as

provided in the plan of dissolution.

(b) The plan of dissolution may set forth other provisions relating

to the dissolution.

" § 55A-14-04. Articles of dissolution.

(a) At any time after dissolution is authorized pursuant to G.S.

55A- 14-02, the corporation may dissolve by delivering to the Secretary

of State for filing articles of dissolution setting forth:

(1) The name of the corporation;

(2) The names and addresses of its officers;

(3) The names and addresses of its directors;

1402



Session Laws - 1993 CHAPTER 398

(4) The plan of dissolution as required by G.S. 55A-14-03;

(5) The date dissolution was authorized;

(6) If approval by members was not required, a statement to

that effect and a statement that the plan of dissolution was

approved by a sufficient vote of the board of directors;

(7) If approval by members was required, a statement that the

plan of dissolution was approved as required by this

Chapter; and

(8) If approval of dissolution by some person or persons other

than the members or the board of directors is required

pursuant to G.S. 55A-14-02(a)(3), a statement that the

approval was obtained.

(b) A corporation is dissolved upon the effective date of its articles

of dissolution.

" ^ 55A-14-05. Revocation of dissolution .

(a) A corporation may revoke its dissolution authorized under G.S.

55A- 14-02 within 120 days of its effective date.

(b) Revocation of dissolution shall be authorized in the same

manner as the dissolution was authorized unless an authorization

under G.S. 55A- 14-02 permitted revocation by action of the board of

directors alone, in which event the board of directors may revoke the

dissolution without action by the members or any other person.

(c) After the revocation of dissolution is authorized, the corporation

may revoke the dissolution by delivering to the Secretary of State for

filing articles of revocation of dissolution, together with a copy of its

articles of dissolution, that set forth:

(1) The name of the corporation;

(2) The effective date of the dissolution that was revoked;

(3) The date that the revocation of dissolution was authorized;

(4) If the corporation's board of directors revoked the

dissolution, a statement to that effect;

(5) If the corporation's board of directors revoked a dissolution

authorized by the members alone or in conjunction with

another person or persons, a statement that revocation was

permitted by action by the board of directors alone pursuant

to that authorization; and

(6) If member or third person action was required to revoke

the dissolution, a statement that the action was taken as

required.

(d) Revocation of dissolution is effective upon the effective date of

the articles of revocation of dissolution.

(e) When the revocation of dissolution is effective, it relates back to

and takes effect as of the effective date of the dissolution and the

corporation resumes carrying on its activities as if dissolution had
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never occurred, subject to the rights of any person who reasonably
relied to his prejudice upon the filing of the articles of dissolution.
" § 55A- 14-06. Effect of dissolution.

(a) A dissolved corporation continues its corporate existence but

shall not carry on any activities except those appropriate to wind up
and liquidate its affairs, including:

(1) Preserving and protecting its assets;

(2) Discharging or making provision for discharging its

liabilities and obligations;

(3) Disposing of its remaining assets in accordance with its

plan of dissolution; and

(4) Doing every other act necessary to wind up and liquidate its

assets and affairs.

(b) Dissolution of a corporation does not:

(1) Transfer title to the corporation's property;

(2) Subject its directors or officers to standards of conduct
different from those prescribed in Article 8 of this Chapter;

(3) Change quorum or voting requirements for its board of

directors or members; change provisions for selection,

resignation, or removal of its directors or officers or both;

or change provisions for amending its bylaws;

(4) Prevent commencement of a proceeding by or against the

corporation in its corporate name;

(5) Abate or suspend a proceeding pending by or against the

corporation on the effective date of dissolution; or

(6) Terminate the authority of the registered agent of the

corporation.
" § 55A- 14-07. Known claims against dissolved corporation.

(a) A dissolved corporation may dispose of the known claims

against it by following the procedure described in this section.

(b) The dissolved corporation shall notify its known claimants in

writing of the dissolution at any time after its effective date. The
written notice shall:

(1) Describe information that shall be included in a claim;

(2) Provide a mailing address where a claim may be sent;

(3) State the deadline, which shall not be fewer than 120 days

from the effective date of the written notice, by which the

dissolved corporation shall receive the claim; and

(4) State that the claim will be barred if not received by the

deadline.

(c) A claim against the dissolved corporation is barred:

(1) If the corporation does not receive the claim by the

deadline from a claimant who received written notice under
subsection (b) of this section; or
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(2) If a claimant whose claim was rejected by written notice

from the dissolved corporation does not commence a

proceeding to enforce the claim within 90 days from the

date of receipt of the rejection notice.

(d) For purposes of this section, 'claim' does not include a

contingent liability or a claim based on an event occurring after the

effective date of dissolution.

"§ 55A-14-08, Unknown and certain other claims against dissolved

corporation.

(a) A dissolved corporation may also publish notice of its

dissolution and request that persons with claims against the

corporation present them in accordance with the notice.

(b) The notice shall:

(1) Be published one time in a newspaper of general

circulation in the county where the dissolved corporation's

principal office (or, if there is none in this State, its

registered office) is or was last located;

(2) Describe the information that shall be included in a claim

and provide a mailing address where the claim may be

sent; and

(3) State that a claim against the corporation will be barred

unless a proceeding to enforce the claim is commenced
within five years after the publication of the notice.

(c) If the dissolved corporation publishes a newspaper notice in

accordance with subsection (b) of this section, the claim of each of the

following claimants is barred unless the claimant commences a

proceeding to enforce the claim against the dissolved corporation

within five years after the publication date of the newspaper notice:

(1) A claimant who did not receive written notice under G.S.
55A- 14-07;

(2) A claimant whose claim was timely sent to the dissolved

corporation but not acted on;

(3) A claimant whose claim is contingent or based on an event

occurring after the effective date of dissolution.

(d) Nothing in this section shall bar:

(1) Any claim alleging the liability of the corporation; or

(2) Any proceeding or action to establish the liability of the

corporation; or

(3) The recovery on any judgment against the corporation
to the extent that the corporation is protected by insurance coverage
with respect to such claim, proceeding, or judgment.
" § 55A- 14-09. Enforcement of claims.

(a) A claim under G.S. 55A- 14-07 or G.S. 55A- 14-08 may be
enforced:
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(1) Against the dissolved corporation, to the extent of its

undistributed assets, including coverage under any
applicable insurance policy, or

(2) If the assets have been distributed in liquidation, against

any person, other than a creditor of the corporation, to

whom the corporation distributed its property to the extent

of the distributee's pro rata share of the claim or the

corporate assets distributed to such person in liquidation,

whichever is less, but the distributee's total liability for all

claims under this section shall not exceed the total amount
of assets distributed to the distributee.

(b) Nothing in G.S. 55A- 14-07 or G.S. 55A- 14-08 shall extend

any applicable period of limitation.

"Part 2. Administrative dissolution.

" § 55A-I4-20. Grounds for adminislraiive dissolution.

The Secretary of State may commence a proceeding under G.S.
55A- 14-21 to dissolve administratively a corporation if:

(1) The corporation does not pay within 60 days after they are

due any penalties, fees, or other payments due under this

Chapter;

(2) The corporation does not deliver its annual report to the

Secretary of State within 60 days after it is due;

(3) The corporation is without a registered agent or registered

office in this State for 60 days or more;

(4) The corporation does not notify the Secretary of State

within 60 days that its registered agent or registered office

has been changed, that its registered agent has resigned, or

that its registered office has been discontinued;

(5) The corporation's period of duration stated in its articles of

incorporation expires; or

(6) The corporation knowingly fails or refuses to answer
truthfully and fully within the time prescribed in this

Chapter interrogatories propounded by the Secretary of

State in accordance with the provisions of this Chapter.
" § 55A- 1 4-21. Procedure for and effect of administrative dissolution.

(a) If the Secretary of State determines that one or more grounds
exist under G.S. 55A-14-20 for dissolving a corporation, the Secretary

of State shall mail the corporation written notice of the Secretary of

State's determination.

(b) If the corporation does not correct each ground for dissolution

or demonstrate to the reasonable satisfaction of the Secretary of State

that each ground determined by the Secretary of State does not exist

within 60 days after notice is mailed, the Secretary of State shall

administratively dissolve the corporation by signing a certificate of
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dissolution that recites the ground or grounds for dissolution and its

effective date. The Secretary of State shall file the original of the

certificate and mail a copy to the corporation.

(c) The provisions of G.S. 55A- 14-06, 55A- 14-07, and 55A- 14-08
apply to a corporation administratively dissolved.

(d) The administrative dissolution of a corporation does not
terminate the authority of its registered agent.
" § 55A- 14-22. Reinstatement following administrative dissolution.

(a) A corporation administratively dissolved under G.S. 55A- 14-21

may apply to the Secretary of State for reinstatement within two years
after the effective date of dissolution. The application shall:

(1) Recite the name of the corporation and the effective date of

its administrative dissolution; and

(2) State that the ground or grounds for dissolution either did

not exist or have been eliminated.

(b) If the Secretary of State determines that the application contains
the information required by subsection (a) of this section, and that the

information is correct, the Secretary of State shall cancel the certificate

of dissolution and prepare a certificate of reinstatement that recites the

Secretary of State's determination and the effective date of
reinstatement, file the original of the certificate, and mail a copy to the

corporation.

(c) When the reinstatement is effective, it relates back to and takes

effect as of the effective date of the administrative dissolution and the

corporation resumes carrying on its activities as if the administrative
dissolution had never occurred, subject to the rights of any person
who reasonably relied to his prejudice upon the certificate of
dissolution.

" § 55A- 14-23. Appeal from denial of reinstatement.

(a) If the Secretary of State denies a corporation's application for

reinstatement following administrative dissolution, the Secretary of
State shall serve the corporation under G.S. 55A-5-Q4 with a written
notice that explains the reason or reasons for denial.

(b) The corporation may appeal the denial of reinstatement to the
Superior Court of Wake County within 30 days after service of the
notice of denial is perfected. The appeal is commenced by filing a
petition with the court and with the Secretary of State requesting the
court to set aside the dissolution. The petition shall have attached to it

copies of the Secretary of State's certificate of dissolution, the

corporation's application for reinstatement, and the Secretary of State's

notice of denial. The appeal to the superior court shall be determined
upon such further evidence, notice, and opportunity to be heard, if

any, as the court may deem appropriate under the circumstances. The
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corporation shall have the burden of establishing that it is entitled to

reinstatement.

(c) Upon consideration of the petition and any response made by

the Secretary of State, the court may, prior to entering final judgment,

order the Secretary of State to reinstate the dissolved corporation or

may take other action the court considers appropriate.

(d) The court's final decision may be appealed as in other civil

proceedings.
" § 55A-14-24. Inapplicability of Administrative Procedure Act.

The Administrative Procedure Act shall not apply to any proceeding

or appeal provided for in G.S. 55A- 14-20 through G.S. 55A- 14-23.

"Part 3. Judicial Dissolution.
" § 55A-I4-30. Grounds for judicial dissolution.

(a) The superior court may dissolve a corporation:

(1) In a proceeding by the Attorney General if it is established

that:

a. The corporation obtained its articles of incorporation

through fraud; or

b^ The corporation has, after written notice by the

Attorney General given at least 20 days prior thereto,

continued to exceed or abuse the authority conferred

upon it by law;

(2) In a proceeding by a member or director, if it is

established that:

a. The directors are deadlocked in the management of the

corporate affairs, and the members, if any, are unable

to break the deadlock;

b^ The directors or those in control of the corporation

have acted, are acting, or will act in a manner that is

illegal, oppressive, or fraudulent;

C; The members are deadlocked in voting power and have

failed, for a period that includes at least two consecutive

annual meeting dates, to elect successors to directors

whose terms have, or would otherwise have, expired;

d^ The corporate assets are being misapplied or wasted; or

e. The corporation is no longer able to carry out its

purposes.

(3) In a proceeding by a creditor if it is established that:

au The creditor's claim has been reduced to judgment and

execution on the judgment has been returned

unsatisfied; or

b. The corporation has admitted in writing that the

creditor's claim is due and owing and the corporation is

insolvent.
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(4) In a proceeding by the corporation to have its voluntary

dissolution continued under court supervision,

(b) Prior to dissolving a corporation, the court shall consider

whether:

(1) There are reasonable ahernatives to dissolution;

(2) Dissolution is in the public interest, if the corporation is a

charitable or religious corporation; and

(3) Dissolution is reasonably necessary for the protection of the

rights or interests of the members, if any.

" § 55/4-7 4-3

1

. Procedure for judicial dissolution

.

(a) Venue for a proceeding to dissolve a corporation lies in the

county where a corporation's principal office, or, if there is none in

this State, its registered office, is or was last located.

(b) It is not necessary to make directors or members parties to a

proceeding to dissolve a corporation unless relief is sought against

them individually.

(c) A court in a proceeding brought to dissolve a corporation may
issue injunctions, appoint a receiver with all powers and duties the

court directs, take other action required to preserve the corporate

assets wherever located, and carry on the activities of the corporation.

"^55A-14-32. Receivership,

(a) A court in a judicial proceeding brought to dissolve a

corporation may appoint one or more receivers to wind up and

liquidate, or to manage, the affairs of the corporation. The court shall

hold a hearing, after notifying all parties to the proceeding and any

interested persons designated by the court, before appointing a

receiver. The court appointing a receiver has exclusive jurisdiction

over the corporation and all of its property wherever located.

(b) The court may appoint an individual or a domestic or foreign

business or nonprofit corporation (authorized to transact business in

this State) as a receiver. The court may require the receiver to post

bond, with or without sureties, in an amount the court directs.

(c) The court shall describe the powers and duties of the receiver

in its appointing order, which may be amended from time to time.

Such powers may include without limitation the power:

(1) To dispose of all or any part of the assets of the corporation

wherever located, at a public or private sale, if authorized

by the court;

(2) To sue and defend in his own name as receiver of the

corporation in all courts of this State; and

(3) To exercise all of the powers of the corporation, through or

in place of its board of directors or officers, to the extent

necessary to manage the affairs of the corporation in the

best interests of its members and creditors.
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(d) The court from time to time during the receivership may order
compensation paid and expense disbursements or reimbursements
made to the receiver and his counsel from the assets of the corporation
or proceeds from the sale of the assets.

" § 55A-I4-33. Decree of dissolution,

(a) If, after a hearing, the court determines that one or more
grounds for Judicial dissolution described in G.S. 55A- 14-30 exist, it

may enter a decree dissolving the corporation and specifying the

effective date of the dissolution, and the clerk of the court shall deliver

a certified copy of the decree to the Secretary of State, who shall file

it.

(b) After entering the decree of dissolution, the court shall direct

the winding up and liquidation of the corporation's affairs In

accordance with G.S. 55A-14-06 and the notification of its claimants
in accordance with G.S. 55A- 14-07 and G.S. 55A- 14-08.

"Part 4. Miscellaneous.
"§ 55A-14-40. Disposition of amounts due to unavailable members and
creditors.

Upon liquidation of a corporation, the portion of the assets

distributable to a creditor or member who is unknown or cannot be
found shall be disposed of in accordance with Chapter 116B of the

General Statutes.

"ARTICLE 14A.

"Reorganization.
" § 55A-14A-01 . Fundamental changes in reorganization proceedings.

(a) Whenever a plan of reorganization of a corporation is

confirmed by decree or order of a court of competent Jurisdiction in

proceedings for the reorganization of the corporation pursuant to the

provisions of any applicable statute of the United States relating to

reorganization of corporations, the corporation may put into effect and
carry out the plan and the decrees and orders of the court relative

thereto and may take any action provided in the plan or directed by the

decrees and orders without further action by its directors or members.
Such action may be taken, as may be directed by the decrees or
orders, by the trustee or trustees of the corporation appointed in the

reorganization proceedings, or by designated officers of the

corporation, or by a master or other representative appointed by the

court, with like effect as if taken by unanimous action of the directors

and members of the corporation. In particular and without limiting

the generality or effect of the foregoing, the corporation may:

(1) Amend its articles of incorporation or bylaws, or both, so
long as the articles of incorporation and bylaws as amended
contain only such provisions as might be lawfully contained

therein at the time of making such amendment;
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(2) Constitute or reconstitute and classify or reclassify its board

of directors, and name, constitute or appoint directors and

officers in place of or in addition to all or any of the

directors or officers then in office;

(3) Make any change in its memberships or securities or

cancel any or all of its outstanding memberships or

securities;

(4) Dissolve and liquidate;

(5) Effect a merger;

(6) Transfer all or part of its assets;

(7) Change its registered office or registered agent, or both;

(8) Authorize the issuance of bonds, debentures, or other

obligations of the corporation and fix the terms and

conditions thereof.

(b) Any articles of amendment, statement of change of registered

office or registered agent, restated articles of incorporation, articles of

merger, articles of dissolution, or any other document appropriate to

complete any action permitted by this section shall be executed and

filed in accordance with the provisions of this Chapter on behalf of the

corporation by such person or persons as may be authorized to take

such action pursuant to subsection (a) of this section.

(c) This section does not apply after entry of a final decree in the

reorganization proceeding even though the court retains jurisdiction of

the proceeding for limited purposes unrelated to consummation of the

reorganization plan.

"ARTICLE 15.

"Foreign Corporations.

"Parti. Certificate of Authority.

" § 55A- 15-01. Authority to conduct affairs required.

(a) A foreign corporation shall not conduct affairs in this State

until it obtains a certificate of authority from the Secretary of State.

(b) Without excluding other activities which might not constitute

conducting affairs in this State, a foreign corporation shall not be

considered to be conducting affairs in this State solely for the purposes

of this Chapter, by reason of carrying on in this State any one or

more of the following activities:

(1) Maintaining or defending any action or suit or any

administrative or arbitration proceeding, or affecting the

settlement thereof or the settlement of claims or disputes;

(2) Holding meetings of its directors or members or carrying

on other activities concerning its internal affairs;

(3) Maintaining bank accounts or borrowing money in this

State, with or without security, even if such borrowings are

repeated and continuous transactions;
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(4) Maintaining offices or agencies for the transfer, exchange,

and registration of memberships or securities, or appointing

and maintaining trustees or despositories with relation to

those securities;

(5) Soliciting or procuring orders, whether by mail or through

employees or agents or otherwise, where the orders require

acceptance without this State before becoming binding

contracts;

(6) Making or investing in loans with or without security

including servicing of mortgages or deeds of trust through

independent agencies within the State, the conducting of

foreclosure proceedings and sale, the acquiring of property

at foreclosure sale, and the management and rental of such

property for a reasonable time while liquidating its

investment, provided no office or agency therefor is

maintained in this State;

(7) Taking security for or collecting debts due to it or

enforcing any rights in property securing the same;

(8) Conducting affairs in interstate commerce;

(9) Conducting an isolated transaction completed within a

period of six months and not in the course of a number of

repeated transactions of like nature;

(10) Selling through independent contractors;
.

(1 1) Owning, without more, real or personal property.
" § 55A-15-02. Consequences of conducting affairs wiihoul authority.

(a) No foreign corporation conducting affairs in this State without

permission obtained through a certificate of authority under this

Chapter or through domestication under prior acts shall be permitted

to maintain any action or proceeding in any court of this State unless

each corporation shall have obtained a certificate of authority prior to

trial; nor shall any action or proceeding be maintained in any court of

this State by any successor or assignee of such corporation on any
cause of action arising out of the conduct of affairs by such

corporation in this State until:

(1) A certificate of authority shall have been obtained by the

corporation or by a foreign entity which has acquired

substantially all of its assets and is entitled to obtain a

certificate of authority; or

(2) Substantially all of its assets have been acquired by a

foreign entity which is not entitled to obtain a certificate of

authority by a domestic corporation or by one or more
individuals.

An issue arising under this subsection shall be raised by motion and
determined by the trial judge prior to trial.
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(b) A foreign corporation failing to obtain a certificate of authority

as required by this Chapter or by prior acts tiien applicable shall be

liable to the State for the years or parts thereof during which it

conducted affairs in this State without a certificate of authority in an

amount equal to all fees and taxes which would have been imposed by
law upon the corporation had it duly applied for and received such

permission, plus interest and all penalties imposed by law for failure

to pay such fees and taxes. In addition, the foreign corporation shall

be liable for a civil penalty of ten dollars ($10.00) for each day, but

not to exceed a total of one thousand dollars ($1,000) for each year or

part thereof, it conducts affairs in this State without a certificate of

authority. The Attorney General may bring actions to recover all

amounts due the State under the provisions of this subsection.

(c) Notwithstanding subsection (a) of this section, the failure of a

foreign corporation to obtain a certificate of authority does not impair

the validity of its corporate acts or prevent it from defending any

proceeding in this State.

(d) The Secretary of State is hereby directed to require that every

foreign corporation conducting affairs in this State comply with the

provisions of this Chapter. The Secretary of State is authorized to

employ such assistants as shall be deemed necessary in the Secretary

of State's office for the purpose of enforcing the provisions of this

Article and for making such investigations as shall be necessary to

ascertain foreign corporations now conducting affairs in this State

which may have failed to comply with the provisions of this Chapter.
" § 55A- 1 5-03. Applicaiion for certijicale of authority.

(a) A foreign corporation may apply for a certificate of authority to

conduct affairs in this State by delivering an application to the

Secretary of State for filing. The application shall set forth:

(1) The name of the foreign corporation or, if its name is

unavailable for use in this State, a corporate name that

satisfies the requirements of G.S. 55A-15-06;

(2) The name of the state or country under whose law it is

incorporated;

(3) Its date of incorporation and period of duration;

(4) The street address, and mailing address if different from
the street address, of its principal office;

(5) The street address, and the mailing address if different

from the street address, of its registered office in this State,

the county in which the registered office is located, and the

name of its registered agent at that office;

(6) The names and usual business addresses of its current

officers; and

(7) Whether it has members.
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(b) The foreign corporation shall deliver with the completed

application a certificate of existence (or a document of similar import)

duly authenticated by the dSecretary of State or other official having

custody of corporate records in the state or country under whose law it

is incor|x>rated.

(c) If the Secretary of State finds that the application conforms to

law, the Secretary of State shall when all fees have been tended as

prescribed in this Chapter:

(1) Endorse on the application and an exact or conformed copy

thereof the word 'filed' and the hour, day, month, and year

of the filing thereof;

(2) File in the Secretary of State's office the application and the

certificate of existence (or document of similar import as

described in subsection (b) of this section);

(3) Issue a certificate of authority to conduct affairs in this

State to which the Secretary of State shall affix the exact or

conformed copy of the application; and

(4) Send to the foreign corporation or its representative the

certificate of authority, together with the exact or

conformed copy of the application affixed thereto.

" § 55A-I5-04. Amended certificate of aulhorUy.

(a) A foreign corporation authorized to conduct affairs in this State

shall obtain an amended certificate of authority from the Secretary of

State if it changes:

(1) Its corporate name;

(2) The period of its duration; or

(3) The state or country of its incorporation.

(b) A foreign corporation may apply for an amended certificate of

authority by delivering an application to the Secretary of State for

filing that sets forth:

(1) The name of the foreign corporation and the name in

which the corporation is authorized to conduct affairs in

North Carolina if different;

(2) The name of the state or country under whose law it is

incorporated;

(3) The date it was originally authorized to conduct affairs in

this State; and

(4) A statement of the change or changes being made.

Except for the content of the application, the requirements of G.S.
55A- 15-03 for obtaining an original certificate of authority apply to

obtaining an amended certificate under this section.

" § 55A-15-05. Effect of certificate of authority.

(a) A certificate of authority authorizes the foreign corporation to

which it is issued to conduct affairs in this State subject, however, to
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the right of the State to revoke the certificate as provided in this

Chapter. A foreign corporation, however, is not eligible or entitled to

qualify in this State as executor, administrator, or guardian, or as

trustee under the will of any person domiciled in this State at the time

of his death.

(b) Except as otherwise provided by this Chapter, a foreign

corporation with a valid certificate of authority has the same but no

greater rights and has the same but no greater privileges as, and is

subject to the same duties, restrictions, penalties, and liabilities now
or later imposed on, a domestic corporation of like character.

" § 55A-15-06. Corporate name offoreign corporation.

(a) If the corporate name of a foreign corporation does not satisfy

the requirements of G.S. 55A-4-01, the foreign corporation, to obtain

or maintain a certificate of authority to conduct affairs in this State,

may use a fictitious name to conduct affairs in this State if its real

name is unavailable and it delivers to the Secretary of State for filing a

copy of the resolution of its board of directors, certified by its

secretary, adopting the fictitious name.

(b) Except as authorized by subsection (c) of this section, the

corporate name (including a fictitious name) of a foreign corporation

shall be distinguishable upon the records of the Secretary of State

from:

(1) The corporate name of a corporation incorporated or

authorized to conduct affairs in this State;

(2) A corporate name reserved or registered under G.S. 55-4-

02 or G.S. 55-4-03 or under G.S. 55A-4-02 or G.S. 55A-

4-03;

(3) The fictitious name of another foreign corporation

authorized to conduct affairs in this State; and

(4) The corporate name of a business corporation incorporated

or authorized to transact business in this State.

(c) A foreign corporation may apply to the Secretary of State for

authorization to use in this State a name that is not distinguishable

upon his records from the name of another corporation (incorporated

or authorized to conduct affairs in this State). The Secretary of State

shall authorize use of the name applied for if:

(1) The other corporation consents to the use in writing and

submits an undertaking in form satisfactory to the Secretary

of State to change its name to a name that is distinguishable

upon the records of the Secretary of State from the name of

the applying corporation; or

(2) The applicant delivers to the Secretary of State a certified

copy of a final judgment of a court of competent
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jurisdiction establishing the applicant's right to use the

name applied for in this State.

(d) If a foreign corporation authorized to conduct affairs in this

State changes its corporate name to one that does not satisfy the

requirements of G.S. 55A-4-01, it shall not conduct affairs in this

State under the changed name until it adopts a name satisfying the

requirements of G.S. 55A-4-01 and obtains an amended certificate of

authority under G.S. 55A- 15-04.

(e) The use of assumed names or fictitious names, as provided for

in Chapter 66, is not affected by this Chapter.

(f) Neither the reservation or registration of a corporate name nor

the issuance of a certificate of authority to a foreign corporation shall

authorize the use in this State of a corporate name in violation of the

rights of any third party under the federal trademark act, the

trademark act of this State, or other statutory or common law, or be a

defense to an action for violation of any such rights.

"§ 55A- 15-07. Registered office cuid registered agent of foreign

corporation.

(a) Each foreign corporation authorized to conduct affairs in this

State shall continuously maintain in this State:

(1) A registered office that may be the same as any place

where it conducts affairs; and

(2) A registered agent; who shall be: (i) an individual who
resides in this State and whose office is identical with the

registered office; (ii) a domestic business or nonprofit

corporation whose office is identical with the registered

office; or (iii) a foreign business or nonprofit corporation

authorized to transact business or conduct affairs in this

State whose office is identical with the registered office.

(b) The sole duty of the registered agent to the foreign corporation

is to forward to the corporation at its last known address any notice,

process, or demand that is served on the registered agent.
" § 55A-15-08. Change of registered office or registered agent offoreign

corporation.

(a) A foreign corporation authorized to conduct affairs in this State

may change its registered office or registered agent by delivering to

the Secretary of State for filing a statement of change that sets forth:

(1) Its name;

(2) The street address, and the mailing address if different

from the street address, of the corporation's current

registered office, and the county in which it is located;

(3) If the address of the corporation's registered office is to be

changed, the street address, and the mailing address if
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different from the street address, of the new registered

office, and the county in which it is located;

(4) The name of its current registered agent;

(5) If the current registered agent is to be changed, the name
of its new registered agent and the new agent's written

consent (either on the statement or attached to it) to the

appointment; and

(6) That after the change or changes are made, the addresses

of its registered office and the office of its registered agent
will be identical.

(b) If a registered agent changes the address of his office, the

registered agent may change the address of the registered office of any
foreign corporation for which he is the registered agent by notifying

the corporation in writing of the change and signing (either manually
or in facsimile) and delivering to the Secretary of State for filing a

statement of change that complies with the requirements of subsection

(a) of this section and recites that the corporation has been notified of

the change.
" § 55A-15-09. Resignation of registered agent offoreign corporation.

(a) The registered agent of a foreign corporation may resign his

agency appointment by signing and filing with the Secretary of State

the signed original and two exact or conformed copies of a statement
of resignation, which may include a statement that the registered office

is also discontinued. The statement shall include or be accompanied
by a certificate from the registered agent that the registered agent has
mailed or delivered to the corporation at its last known address written

notice of this resignation. Such certification shall include the name
and title of the officer notified, if any, and the address to which the

notice was mailed or delivered.

(b) After filing the statement, the Secretary of State shall mail one
copy to the registered office (if not discontinued) and the other copy to

the foreign corporation at its principal office shown in its most recent
annual report.

(c) The agency appointment is terminated, and the registered office

discontinued if so provided, on the 31st day after the date on which
the statement was filed.

"§ 55A-15-10. Service on foreign corporation.

(a) The registered agent of a foreign corporation authorized to

conduct affairs in this State is an agent of the corporation for service
of process, notice, or demand required or permitted by law to be
served on the foreign corporation.

(b) When a foreign corporation authorized to conduct affairs in this

State fails to appoint or maintain a registered agent in this State, or
when its registered agent cannot with due diligence be found at the
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registered office, or when its certificate of authority shall have been
revoked under G.S. 55A-15-31, the Secretary of State shall be an
agent of such corporation upon whom any process, notice, or demand
may be served. Service on the Secretary of State of any process,

notice, or demand shall be made by delivering to and leaving with the

Secretary of State or with any clerk having charge of the corporation

department of the Secretary of State's office, duplicate copies of such
process, notice, or demand. In the event any process, notice, or

demand is served on the Secretary of State, he shall immediately mail

one of the copies thereof, by registered or certified mail, return

receipt requested, to the corporation at its principal office shown in its

most recent annual report or in any subsequent communication
received from the corporation stating the current mailing address of its

principal office or, if there is no mailing address for the principal

office on file, to the corporation at its registered office. Service on a

foreign corporation under this subsection shall be effective for all

purposes from and after the date of such service on the Secretary of

State.

(c) The Secretary of State shall keep a record of all processes,

notices, and demands served upon the Secretary of State under this

section and shall record therein the date of service and his action with

reference thereto.

(d) Nothing in this section shall limit or affect the right to serve

any process, notice, or demand required or permitted by law to be
served upon a foreign corporation in any other manner now or

hereafter permitted by law.

"Part 2. Withdrawal.
" § 55A-15-20. Withdrawal offoreign corporation.

(a) A foreign corporation authorized to conduct affairs in this State

shall not withdraw from this State until it obtains a certificate of
withdrawal from the Secretary of State.

(b) A foreign corporation authorized to conduct affairs in this State

may apply for a certificate of withdrawal by delivering an application

to the Secretary of State for filing. The application shall set forth:

(1) The name of the foreign corporation and the name of the

state or country under whose law it is incorporated;

(2) That it is not conducting affairs in this State and that it

surrenders its authority to conduct affairs in this State;

(3) That the corporation revokes the authority of its registered

agent to accept service of process and consents that service

of process in any action or proceeding based upon any
cause of action arising in this State, or arising out of affairs

conducted in this State, during the time the corporation was
authorized to conduct affairs in this State may thereafter be
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made on such corporation by service thereof on the

Secretary of State;

(4) A mailing address to which the Secretary of State may mail

a copy of any process served on the Secretary of State

under subdivision (3) of this subsection; and

(5) A commitment to notify the Secretary of State in the future

of any change in its mailing address.

(c) If the Secretary of State finds that the application conforms to

law, the Secretary of State shall:

(1) Endorse on the application and an exact or conformed copy

thereof the word Tiled', and the hour, day, month, and

year of the filing thereof;

(2) File the application in the Secretary of State's office; and

(3) Issue a certificate of withdrawal to which the Secretary of

State shall affix the exact or conformed copy of the

application.

(d) After the withdrawal of the corporation is effective, service of

process on the Secretary of State in accordance with subdivision (b)(3)

of this section is service on the foreign corporation. Upon receipt of

process, the Secretary of State shall mail a copy of the process to the

foreign corporation at the mailing address set forth under subsection

(b) of this section.

"§ 55A- 1 5-21. Withdrawal of foreign corporation by reason of a

merger.

(a) Whenever the separate existence of a foreign corporation

authorized to conduct affairs in this State ceases as a result of a

statutory merger permitted by the laws of the state or country under

which it was incorporated, the surviving corporation shall apply for a

certificate of withdrawal for the merged corporation by delivering to

the Secretaiy of State for filing a copy of the articles of merger or a

certificate reciting the facts of the merger, duly authenticated by the

secretary of state or other official having custody of corporate records

in the state or country under the laws of which such statutory merger

was effected. If the surviving corporation is not authorized to conduct

affairs in this State, the articles of merger or certificate shall be

accompanied by an application which must set forth:

(1) The name of each merged corporation authorized to

conduct affairs in this State and the name of the surviving

corporation and a statement that the surviving corporation

is not authorized to conduct affairs in this State;

(2) That the surviving corporation consents that service of

process based upon any cause of action arising in this

State, or arising out of affairs conducted in this State,

during the time each merged corporation was authorized to
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conduct affairs in this State may thereafter be made on

such corporation by service thereof on the Secretary of

State;

(3) A mailing address to which the Secretary of State may mail

a copy of any process served on him under subdivision

(a)(2) of this section; and

(4) A commitment to notify the Secretary of State in the future

of any change in its mailing address.

(b) If the Secretary of State finds that the articles of merger or

certificate and the application for withdrawal, if required, conforms to

law the Secretary of State shall:

(1) Endorse on the articles of merger or certificate and the

application for withdrawal, if required, the word 'filed',

and the hour, day, month, and year of filing thereof;

(2) File the articles of merger or certificate and the application,

if required;

(3) Issue a certificate of withdrawal; and

(4) Send to the foreign corporation or its representative the

certificate of withdrawal, together with the exact or

conformed copy of the application, if required, affixed

thereto.

"Part. 3. Revocation of Certificate of Authority. '

" § 55A- 1 5-30. Grounds for revocation.

(a) The Secretary of State may commence a proceeding under G.S.

55A- 15-31 to revoke the certificate of authority of a foreign

corporation authorized to conduct affairs in this State if:

(1) The foreign corporation does not deliver its annual report

to the Secretary of State within 60 days after it is due;

(2) The foreign corporation does not pay within 60 days after

they are due any penalties, fees, or other payments due

under this Chapter;

(3) The foreign corporation is without a registered agent or

registered office in this State for 60 days or more;

(4) The foreign corporation does not inform the Secretary of

State under G.S. 55A-15-08 or G.S. 55A-15-09 that its

registered agent or registered office has changed, that its

registered agent has resigned, or that its registered office

has been discontinued within 60 days of the change,

resignation, or discontinuance;

(5) An incorporator, director, officer, or agent of the foreign

corporation signs a document he knew was false in any

material respect with intent that the document be delivered

to the Secretary of State for filing;
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(6) The Secretary of State receives a duly authenticated

certificate from the secretary of state or other official

having custody of corporate records in the state or country

under whose law the foreign corporation is incorporated

stating that is has been dissolved or disappeared as the

result of a merger;

(7) The corporation is exceeding the authority conferred upon

it by this Chapter; or

(8) The corporation knowingly fails or refuses to answer

truthfully and fully within the time prescribed in this

Chapter interrogatories propounded by the Secretary of

State in accordance with the provisions of this Chapter.

(b) Nothing herein shall be deemed to repeal or modify any

provision of the Revenue Act relating to the suspension of the

certificate of authority of foreign corporations for failure to comply

with the provisions thereof.

" § 55A -15-31. Procedure and effect of revocation

.

(a) If the Secretary of State determines that one or more grounds

exist under G.S. 55A- 15-30 for revocation of a certificate of authority,

the Secretary of State shall mail to the foreign corporation written

notice of the Secretary of State's determination.

(b) If the foreign corporation does not correct each ground for

revocation or demonstrate to the reasonable satisfaction of the

Secretary of State that each ground determined by the Secretary of

State does not exist within 60 days after notice is mailed, the Secretary

of State may revoke the foreign corporation's certificate of authority by

signing a certificate of revocation that recites the ground or grounds

for revocation and its effective date. The Secretary of State shall file

the original of the certificate and mail a copy to the foreign

corporation.

(c) The authority of a foreign corporation to conduct affairs in this

State ceases on the date shown on the certificate revoking its certificate

of authority.

(d) The Secretary of State's revocation of a foreign corporation's

certificate of authority appoints the Secretary of State the foreign

corporation's agent for service of process in any proceeding based on

a cause of action arising in this State or arising out of affairs

conducted in this State during the time the foreign corporation was

authorized to conduct affairs in this State. The Secretary of State shall

then proceed in accordance with G.S. 55A-15-10.

(e) Revocation of a foreign corporation's certificate of authority

does not terminate the authority of the registered agent of the

corporation.
" § 55A-15-32. Appeal from revocation.

1421



CHAPTER 398 Session Laws - 1993

(a) A foreign corporation may appeal the Secretary of State's

revocation of its certificate of authority to the Superior Court of Wake
County within 30 days after service of the certificate of revocation is

mailed. The appeal is commenced by filing a petition with the court

and with the Secretary of State requesting the court to set aside the

revocation. The petition shall have attached to it copies of the

corporation's certificate of authority and the Secretary of State's

certificate of revocation. The appeal to the superior court shall be
determined upon such further evidence, notice, and opportunity to be
heard, if any, as the court may deem appropriate under the

circumstances. The foreign corporation shall have the burden of

establishing that it is entitled to have the revocation set aside.

(b) Upon consideration of the petition and any response made by
the Secretary of State, the court may, prior to entering final judgment,
order the Secretary of State to set aside the revocation or may take any
other action the court considers appropriate.

(c) The court's final decision may be appealed as in other civil

proceedings."

"ARTICLE 16.

"Records and Reports.

"Part 1. Records.
" § 55A-16-01. Corporate records.

(a) A corporation shall keep as permanent records minutes of all

meetings of its members and board of directors, a record of all actions

taken by the members or directors without a meeting pursuant to G.S.
55A-7-04, 55A-7-08, or 55A-8-21, and a record of all actions taken

by committees of the board of directors in place of the board of

directors on behalf of the corporation.

(b) A corporation shall maintain appropriate accounting records.

(c) A corporation or its agent shall maintain a record of its

members, in a form that permits preparation of a list of the names and
addresses of all members, in alphabetical order by class, showing the

number of votes each member is entitled to cast.

(d) A corporation shall maintain its records in written form or in

another form capable of conversion into written form within a

reasonable time.

(e) A corporation shall keep a copy of the following records at its

principal office:

(1) Its articles of incorporation or restated articles of

incorporation and all amendments to them currently in

effect;

(2) Its bylaws or restated bylaws and all amendments to them
currently in effect;
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(3) Resolutions adopted by its members or board of directors

relating to tlie number or classification of directors or to

the characteristics, qualifications, rights, limitations, and
obligations of members or any class or category of

members;

(4) The minutes of all membership meetings, and records of

all actions taken by the members without a meeting

pursuant to G.S. 55A-7-04 or G.S. 55A-7-08, for the past

three years;

(5) All written communications to members generally within

the past three years, and the financial statements, if any,

that have been furnished or would have been required to be
furnished to a member upon demand under G.S. 55A-16-
20 during the past three years;

(6) A list of the names and business or home addresses of its

current directors and officers; and

(7) Its most recent annual report delivered to the Secretary of

State under G.S. 55A- 16-22.
" § 55A- 16-02. Inspection of records by members.

(a) A member is entitled to inspect and copy, at a reasonable time

and location specified by the corporation, any of the records of the

corporation described in G.S. 55A- 16-0 1(e) if the member gives the

corporation written notice of his demand at least five business days
before the date on which the member wishes to inspect and copy.

(b) A member is entitled to inspect and copy, at a reasonable time
and reasonable location specified by the corporation, any of the

following records of the corporation if the member meets the

requirements of subsection (c) of this section and gives the corporation

written notice of his demand at least five business days before the date

on which the member wishes to inspect and copy:

(1) Excerpts from any records required to be maintained under
G.S. 55A-16-OI(a), to the extent not subject to inspection

under G.S. 55A-16-02(a);

(2) Accounting records of the corporation; and

(3) Subject to G.S. 55A-16-05, the membership list.

(c) A member may inspect and copy the records identified in

subsection (b) of this section only if:

(1) The member's demand is made in good faith and for a

proper purpose;

(2) The member describes with reasonable particularity the

purpose and the records the member desires to inspect; and
(3) The records are directly connected with this purpose.

(d) This section does not affect:
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(1) The right of a member to inspect records under G.S. 55A-

7-20 or, if the member is in litigation with the corporation,

to inspect the records to the same extent as any other

litigant; or

(2) The power of a court, independently of this Chapter, to

compel the production of corporate records for

examination.

(e) A member of a corporation that has the power to elect, appoint,

or designate a majority of the directors of another domestic or foreign

corporation, whether nonprofit or business, shall have inspection

rights with respect to the records of that other corporation

.

" § 55A- 16-03. Scope of inspection rights.

(a) A member's agent or attorney has the same inspection and

copying rights as the member the agent or attorney represents.

(b) The right to copy records under G.S. 55A-16-02 includes, if

reasonable, the right to receive copies made by photographic,

xerographic, electronic, magnetic, or other means.

(c) The corporation may impose a reasonable charge, covering the

costs of labor and material, for producing for inspection or copying

any records provided to the member. The charge shall not exceed the

estimated cost of production or reproduction of the records.

(d) The corporation may comply with a member's demand to

inspect the record of members under G.S. 55A-16-02(b)(3) by

providing the member with a list of its members that was compiled no

earlier than the date of the member's demand.
" § 55A- 16-04. Court-ordered inspection.

(a) If a corporation does not allow a member who complies with

G.S. 55A-16-02(a) to inspect and copy any records required by that

subsection to be available for inspection, the superior court in the

county where the corporation's principal office (or, if there is none in

this State, its registered office) is located may, upon application of the

member, summarily order inspection and copying of the records

demanded at the corporation's expense.

(b) If a corporation does not within a reasonable time allow a

member to inspect and copy any other record, the member who
complies with G.S. 55A-16-02(b) and (c) may apply to the superior

court in the county where the corporation's principal office (or, if

there is none in this State, its registered office) is located for an order

to permit inspection and copying of the records demanded. The court

shall dispose of an application under this subsection on an expedited

basis.

(c) If the court orders inspection and copying of the records

demanded, it shall also order the corporation to pay the member's cost

(including reasonable attorneys' fees) incurred to obtain the order
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unless the corporation proves that it refused inspection in good faith

because it had a reasonable basis for doubt about the right of the

member to inspect the records demanded.

(d) If the court orders inspection and copying of the records

demanded, it may impose reasonable restrictions on the use or

distribution of the records by the demanding member.
" § 55A- 16-05. Limitations on use of membership list.

Without consent of the board of directors, a membership list or any

part thereof shall not be obtained or used by any person for any

purpose unrelated to a member's interest as a member. Without

limiting the generality of the foregoing, and without the consent of the

board, a membership list or any part thereof shall not be:

(1) Used to solicit money or property unless such money or

property will be used solely to solicit the votes of the

members in an election to be held by the corporation:

(2) Used for any commercial purpose; or

(3) Sold to or purchased by any person.

"Part 2. Reports.
" § 55A- 16-20. Financial statements for members.

(a) Except as provided in the articles of incorporation or bylaws of

a charitable or religious corporation, a corporation upon written

demand from a member shall furnish that member its latest annual

Financial statements, if any, which may be consolidated or combined
statements of the corporation and one or more of its subsidiaries or

affiliates, as appropriate, that include a balance sheet as of the end of

the fiscal year and statement of operations for that year. If financial

statements are prepared for the corporation on the basis of generally

accepted accounting principles, the annual financial statements shall

also be prepared on that basis.

(b) If annual financial statements are reported upon by a public

accountant, the accountant's report shall accompany them. If not, the

statements must be accompanied by the statement of the president or

the person responsible for the corporation's financial accounting

records:

(1) Stating the president's or other person's reasonable belief

as to whether the statements were prepared on the basis of

generally accepted accounting principles and, if not,

describing the basis of preparation ; and

(2) Describing any respects in which the statements were not

prepared on a basis of accounting consistent with the

statements prepared for the preceding year.
" § 55A- 16-21. Notice of indemnification to members.

If a corporation indemnifies or advances expenses to a director

under G.S. 55A-8-51, 55A-8-52, 55A-8-53, 55A-8-54, or 55A-8-57
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in connection with a proceeding by or in the right of the corporation,

the corporation shall give notice of the indemnification or advance in

writing to the members with or before the notice of the next meeting
of members.
" § 55A-16-22. Annual report for the Secretaiy of Stale.

(a) Each domestic corporation, and each foreign corporation

authorized to conduct affairs in this State, shall deliver to the Secretary

of State for filing an annual report that sets forth:

(1) The name of the corporation and the state or country under
whose law it is incorporated;

(2) The street address, and the mailing address if different

from the street address, of the registered office, the county

in which its registered office is located, and the name of its

registered agent at that office in this State, and a statement

of any change of such registered office or registered agent,

or both;

(3) The address of its principal office;

(4) The names, titles, and business or residence addresses of

its directors and principal officers;

(5) A brief description of the nature of its activities; and

(6) Whether or not it has members.
(b) The information in the annual report shall be current as of the

date the annual report is executed on behalf of the corporation.

(c) The annual report shall be delivered to the Secretary of State

each year within 60 days immediately following the last day of the

month in which the domestic corporation was incorporated or the

foreign corporation received a certificate of authority in this State.

Forms required for the filing of the annual report shall be mailed by
the Secretary of State to the domestic or foreign corporation at its

registered office for the first annual report, then to its principal office

for subsequent annual reports.

(d) If an annual report does not contain the information required

by this section, the Secretary of State shall promptly notify the

reporting domestic or foreign corporation in writing and return the

report to it for correction. If the report is corrected to contain the

information required by this section and delivered to the Secretary of

State within 30 days after the effective date of notice, it is deemed to

be timely filed.

(e) Amendments to any previously filed annual report may be filed

at any time for the purpose of correcting, updating, or augmenting the

information contained in such annual report.

"ARTICLE 17.

"Transition and Curative Provisions.
" § 55A-1 7-01 . Applicability of Chapter.
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(a) The provisions of this Chapter relating to domestic corporations

shall apply to:

(1) All corporations heretofore or hereafter organized under

this Chapter.

(2) All nonprofit corporations without capital stock heretofore

or hereafter organized under any other act, unless there is

some other specific statutory provision particularly

applicable to such corporations or inconsistent with some
provisions of this Chapter, in which case that other

provision prevails. Nothing herein shall apply to hospital

and medical service corporations as defined in Article 65 of

Chapter 58 of the General Statutes which were incorporated

prior to July 1, 1957, or repeal or modify the provisions of

G.S. 54-138.

(b) The provisions of this Chapter relating to foreign corporations

shall apply to all such corporations conducting affairs in this State for

purposes for which a corporation might be organized under this

Chapter.

"§ 55A- 17-02. Certain religious, etc., associalions deemed

incorporated.

In all cases where a religious, educational, or charitable association

has been formed prior to January 1, 1894, and has since that date

been acting as a corporation, exercising the powers and performing

the duties of religious, educational, or charitable corporations as

prescribed by the laws of this State, then such association shall be

conclusively presumed to have been duly and regularly organized and

existing as a corporation under the laws of this State on January 1

,

1894, and all of its acts as a corporation from and after said date, if

otherwise valid, are hereby declared to be valid corporate acts.

" § 55A-17-03. Saving provisions.

(a) The existence of corporations formed before the effective date of

this Chapter, shall not be impaired by the enactment of this Chapter

nor by any change made by this Chapter in the requirements for the

formation of corporations nor by any amendment or repeal by this

Chapter of the laws under which they were formed or created, and,

except as otherwise expressly provided in this Chapter, the repeal of a

prior act by this Chapter shall not affect any liability or penalty

incurred, under the provisions of such act, prior to the repeal thereof.

(b) Any proceeding or corporate action commenced prior to the

effective date of this Chapter, may be completed in accordance with

the law then in effect.

"%55A-17-04. Severability.

If any provision of this Chapter or its application to any person or

circumstance is held invalid by a court of competent jurisdiction, the
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invalidity does not affect other provisions or applications of the

Chapter that can be given effect without the invalid provision or

application, and to this end the provisions of the Chapter are

severable.

"§ 55A-17-05. Validation of amendments to corporate charters extending

corporate existence; limitation of actions; intent.

(a) In every case where a corporation chartered under either the

general or private laws of the State of North Carolina has continued or

shall continue to act and conduct affairs as a corporation after the

expiration of its period of existence as theretofore fixed in its charter

and has thereafter filed in the office of the Secretary of State an
amendment to its charter to extend or renew its corporate existence,

such amendment is hereby validated and made effective for all intents

and purposes to the same extent and with the same effect as if the

amendment has been made within the period of such corporation's

existence as theretofore fixed in its charter.

(b) No action or proceeding shall be brought or defense or

counterclaim pleaded later than July 1, 1958, in which either the

continued existence of the corporation or the validity of any of the

contracts, acts, deeds, rights, privileges, powers, franchises, and titles

of the corporation is attacked or otherwise questioned on the grounds
that the amendment was not filed within the period of the

corporation's existence as theretofore fixed in its charter.

(c) In no event shall the limitation provided in subsection (b) of

this section bar any action, proceeding, defense, or counterclaim

based upon grounds other than those mentioned in subsection (b) of

this section, unless the grounds set out in subsection (b) of this

section are an essential part thereof.
"

Sec. 2. The Revisor of Statutes shall cause to be printed along

with this act all explanatory comments of the drafters of

this act as the Revisor may deem appropriate.

Sec. 3. This act becomes effective July 1, 1994.

In the General Assembly read three times and ratified this the

19th day of July, 1993.

H.B. 658 CHAPTER 399

AN ACT TO AUTHORIZE A MEDIATION PROGRAM FOR THE
INDUSTRIAL COMMISSION AND TO AUTHORIZE THE
CHAIRMAN OF THE INDUSTRIAL COMMISSION TO HIRE
OR FIRE PERSONNEL AND TRANSFER PERSONNEL
WITHIN THE COMMISSION WITHOUT OBTAINING THE
APPROVAL OF AT LEAST ONE OTHER COMMISSIONER.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 97-80(a) reads as rewritten:

"(a) The Commission may make rules, not inconsistent with this

Article, for carrying out the provisions of this Article. Processes and

procedure under this Article shall be as summary and simple as

reasonably may be. The Commission or any member thereof, or any

person deputized by it, shall have the power, for the purpose of this

Article, to tax costs against the parties, and to subpoena witnesses,

administer or cause to have administered oaths, hold persons, firms or

corporations in contempt as provided in Chapter 5A of the General

Statutes, and to examine or cause to be examined such parts of the

books and records of the parties to a proceeding as relate to questions

in dispute. The Commission may order parties to participate in

mediation, under rules substantially similar to those approved by the

Supreme Court for use in the Superior Court division, except the

Commission shall determine the manner in which payment of the costs

of the mediated settlement conference is assessed. Any party to a

proceeding under this Article may, upon application to the

Commission, which application shall set forth the materiality of the

evidence to be given, cause the depositions of witnesses residing

within or without the State to be taken, the costs to be taxed as other

costs by Commission. Such depositions shall be taken after giving the

notice and in the manner prescribed by law for depositions in action at

law, except that they shall be directed to the Commission, the

commissioner, or the deputy commissioner before whom the

proceedings may be pending."

Sec. 2, G.S. 143-296 reads as rewritten:

"§ 143-296. Powers of Industrial Commission; deputies.

The members of the Industrial Commission, or a deputy thereof,

shall have power to issue subpoenas, administer oaths, conduct

hearings, take evidence, enter orders, opinions, and awards based

thereon, and punish for contempt. The Industrial Commission is

authorized to appoint deputies and clerical assistants to carry out the

purpose and intent of this Article, and such deputy or deputies are

hereby vested with the same power and authority to hear and

determine tort claims against State departments, institutions, and

agencies as is by this Article vested in the members of the Industrial

Commission, Such deputy or deputies shall also have and are hereby

vested with the same power and authority to hear and determine cases

arising under the Workers' Compensation Act when assigned to do so

by the Industrial Commission. The Commission may order parties to

participate in mediation, under rules substantially similar to those

approved by the Supreme Court for use in the Superior Court

division, except the Commission shall determine the manner in which
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payment of the costs of the mediated settlement conference is

assessed."

Sec. 3. G.S. 97-77(b) reads as rewritten:

"(b) One member, to be designated by the Governor, shall act as

chairman. The chairman shall be the chief judicial officer and the

chief executive officer of the Industrial Commission; such authority

shall be exercised pursuant to the provisions of Chapter 126 of the

General Statutes and the rules and policies of the State Personnel

Commission. Notwithstanding the provisions of this Chapter, the

chairman shall have such authority as is necessary to direct and
oversee the Commission. The chairman may delegate any duties and
responsibilities as may be necessary to ensure the proper management
of the Industrial Commission. Notwithstanding the provisions of this

Chapter, Chapter 143A, and Chapter 143B of the General Statutes, the

chairman,—with—the

—

approval—of—at—least—one—of—the

—

other

commissioners , shall have the authorit^f to chairman may hire or fire

personnel and to transfer personnel within the Industrial Commission.
The Governor may designate one vice-chairman from the remaining

two commissioners. The vice-chairman shall assume the powers of

the chairman upon request of the chairman or when the chairman is

absent for 24 hours or more. The authority delegated to the vice-

chairman shall be relinquished immediately upon the return of the

chairman or at the request of the chairman."

Sec. 4. The mediation program authorized by this act shall be

evaluated under the direction of the Attorney General who shall file a

written report on the evaluation of the program on or before May 1

,

1995. One copy of the report shall be sent to the Speaker of the

House of Representatives, one copy shall be sent to the President Pro

Tempore of the Senate, and five copies shall be sent to the Legislative

Services Commission for placement in the Legislative Library,

Sec. 5. Section 3 of this act is effective upon ratification.

Sections 1, 2, and 4 of this act become effective October 1, 1993,

only if the General Assembly appropriates funds to implement the

purpose of these sections, expire June 30, 1995, and apply to claims

pending on or filed after the effective date.

In the General Assembly read three times and ratified this the

19thday of July, 1993.

H.B. 681 CHAPTER 400

AN ACT TO IMPLEMENT THE REQUIREMENTS OF THE 1990
AMENDMENTS TO THE FEDERAL CLEAN AIR ACT, TO
REPEAL THE EXPIRATION OF A PORTION OF THE PER
GALLON FUEL TAX, TO DEDICATE A PORTION OF THE
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PROCEEDS OF THE TAX TO THE ADMINISTRATION OF
THE AIR QUALITY PROGRAM, TO DEDICATE A PORTION
OF THE PROCEEDS OF THE TAX TO THE CLEANUP OF
LEAKING PETROLEUM UNDERGROUND STORAGE TANKS,
AND TO REPEAL THE EXPIRATION OF THE LEAKING
PETROLEUM UNDERGROUND STORAGE TANK CLEANUP
ACT OF 1988.

The General Assembly of North Carolina enacts:

Section 1. (a) G.S. 143-213(27) reads as rewritten:

"(27) The term 'Federal Clean Air Act' refers to the federal

Clean Air Act, as amended, codified generally at 42

U.S.C.J 7401 etseq."

(b) G.S. 143-213 is amended by adding a new subdivision to

read:
"
(29c) 'Title IIP means Title III of the 1990 amendments to the

federal Clean Air Act (Pub. L. 101-549, 104 Stat. 2531,

42 U.S.C. § 7412 etseq.).
"

(c) G.S. 143-213(29) and G.S. 143-215. 3(e)(2) are amended by

deleting the word "Federal" each time it appears before the words

"Clean Air Act".

(d) G.S. 143B-3 18(g) reads as rewritten:

"(g) The Secretary of Environment, Health, and Natural Resources

shall designate an office within the Department of Environment,

Health, and Natural Resources to serve as ombudsman for the Small

Business Stationary Source Technical and Environmental Compliance

Assistance Program established by the Department pursuant to section

507 of Title V of the 1990 amendments to the Federal federal Clean

Air Act (Pub. L. 101-549, 104 Stat. 2635 et seq . ). 2645, 42 U.S.C.

§ 7661f(a)(3)). The Small Business Stationary Source Technical and

Environmental Compliance Assistance Program shall serve as the

secretariat for the development and dissemination of reports and

advisory opinions issued by the Panel. The Panel and the ombudsman
shall exercise their powers consistent with G.S. 143B- 14(b)."

Sec. 2. G.S. 143-215. 3(a)(2) reads as rewritten:

"(2) To direct that such investigation be conducted as it may
reasonably deem necessary to carry out its duties as

prescribed by this Article or Article 21B of this Chapter,

and for this purpose to enter at reasonable times upon any

property, public or private, for the purpose of investigating

the condition of any waters and the discharge therein of any

sewage, industrial waste or other waste or for the purpose

of investigating the condition of the air, air pollution, air

contaminant sources, emissions or the installation and

1431



CHAPTER 400 Session Laws - 1993

operation of any air-cleaning devices, and to require written

statements or the filing of reports under oath, with respect

to pertinent questions relating to the operation of any
air-cleaning device, sewer system, disposal system or

treatment works: Provided that any records, reports or

information obtained under Articles 21, 21A and 21B (i)

shall, in the case of effluent or emission data, be related to

any applicable effluent or emission limitations, toxic,

pretreatment or new source performance standards, and (ii)

shall be available to the public except that upon a showing
satisfactory to the Commission by any person that records,

reports or information or particular part thereof (other than

effluent or emission data)

,

data or information necessary to

determine compliance with standards adopted pursuant to

Article 2 IB of this Chapter), to which the Commission has

access under these Articles, if made public would divulge

methods or processes entitled to protection as trade secrets

of such person, pursuant to G.S. 132-1.2, the Commission
shall consider such record, report or information, or

particular portion thereof confidential, except that such

record or information may be disclosed to employees of the

department concerned with carrying out the provis ion s of

these—Articles any officer, employee, or authorized

representative of any federal or state agency if disclosure is

necessary to carry out a proper function of the Department
or other agency, or when relevant in any proceeding under
these Articles, this Article or Article 21A or Article 21B of

this Chapter. The Commission shall provide for adequate

notice to the party submitting the information of any
decision that such information is not entitled to confidential

treatment and of any decision to release information which
the submitting party contends is entitled to confidential

treatment. No person shall refuse entry or access to any

authorized representative of the Commission or Department
who requests entry for purposes of inspection, and who
presents appropriate credentials, nor shall any person

obstruct, hamper or interfere with any such representative

while in the process of carrying out his official duties."

Sec. 3. G.S. 143-215. 3(a)(3) reads as rewritten:

"(3) To conduct public hearings and to delegate the power to

conduct public hearings in accordance with the procedures

prescribed by this Article . Article or by Article 2 IB of this

Chapter.
"

Sec. 4. G.S. 143-215.4(b) reads as rewritten:
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"(b) (1) Procedures for Public Input. -- The Commission may,

on its own motion or when required by federal law,

request public comments on or hold public hearings on

matters within the scope of its authority under this

Article or Articles 21A or 2 IB of this Chapter. To

request public comments on a matter, the Commission

shall notify appropriate agencies of the opportunity to

submit written comments to the Commission on the

matter and shall publish a notice in a newspaper having

general circulation in the affected area, stating the matter

under consideration by the Commission and informing

the public of its opportunity to submit written comments

to the Commission on the matter. A public comment

period shall extend for at least 30 days after the notice is

published.

(2) To hold a public hearing on a matter, the Commission

shall notify, by personal service or certified mail,

persons directly affected by the matter under

consideration and shall publish a notice in a newspaper

having general circulation in the affected area, stating the

matter under consideration by the Commission and the

time, date, and place of a public hearing to be held on

the matter. A public hearing shall be held no sooner

than 20 days after the notice is published. The

proceedings at a public hearing held under this

subsection shall be recorded. Upon payment of a fee

established by the Commission, any person may obtain a

copy of the record of the public hearing. After a public

hearing, the Commission shall accept written comments

for the time period prescribed by the Commission.

(3) This subsection applies only to proceedings that are not

does not apply to rule-making proceedings—©f

proceedings, contested case hearings, hearings, or the

issuance of permits required under Title V. The

Commission shall establish procedures for public

hearings, public notice, and public comment respecting

permits required by Title V as provided by G.S.

143-215.111(4).
"

Sec. 5. G.S. 143-215.5 reads as rewritten:

"% 143-215.5. Judicial review.

(a) Article 4 of Chapter 150B of the General Statutes governs

judicial review of a final agency decision or order of the Secretary or

of an order of the Commission under this Article and Articles 21

A

and 21B of this Chapter. If a case that concerns an action of the
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Secretary or of the Commission under this Article or Article 21A or

21B of this Chapter is appealed from the superior court to the Court
of Appeals, Appellate Division of the General Court of Justice, no
bond shall be required of the Secretary or of the Commission.

(b) A person aggrieved, as defined in G.S. 150B-2, other than the

applicant or permittee, who seeks Judicial review of a final agency
decision on an application for a permit required under Title V shall

file a petition for judicial review under G.S. 150B-45 within 30 days
after public notice of the final agency decision is given as provided in

rules adopted by the Commission pursuant to G.S. 143-2 15.4(b)(3).

A permit applicant, permittee, or other person aggrieved who seeks

Judicial review of a failure of the Commission to act within the time

specified in rules adopted pursuant to G.S. 143-215. 108(d)(2) on an
application for a permit required by Title V or G.S. 143-215.108 shall

file a petition for Judicial review under G.S. 150B-45 within 30 days

after the expiration of the time specified for action on the application.
"

Sec. 6. G.S. 143-215.69 reads as rewritten:

"^143-215.69. Enforcement procedures.

(a) Criminal Penalties. ~

(1) Except as provided in subdivision (2) of this subsection, any
Any person who violates any provisions of this Part or any
rules adopted by the Commission for its implementation shall

be guilty of a misdemeanor and shall be liable to a penalty

of not less than one hundred dollars ($100.00), nor more
than one thousand dollars ($1,000) for each violation and
each day such person shall fail to comply after having been
officially notified by the Commission shall constitute a

separate offense subject to the foregoing penalty.

(2) Any person who violates any provision of this Part or any
rule adopted by the Commission to implement this Part that

imposes a requirement that is also a requirement under Title

V or any rule adopted by the Commission to implement Title

V shall be subject to punishment as provided by G.S.
143-215.1 I4B.

(b) Civil Penalties. ~ The Commission may assess a civil penalty

against a person who violates this Part or a rule of the Commission
implementing this Part. The For persons subject to the provisions of

G.S. 143-215.1, the amount of the penalty shall not exceed the

maximum imposed in G.S. 143-2 15.6A and shall be assessed in

accordance with the procedure set out in G.S. 143-215.6A for

assessing a civil penalty. For persons subject to the provisions of

Title V, G.S. 143-215.108, or G.S. 143-215.109, the amount of

penalty shall not exceed the maximum imposed in G.S. 143-215.1 14A
and shall be assessed in accordance with the procedure set out in G.S.
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143-215.1 14A for assessing a civil penalty. Civil penalties assessed

under this subsection shall be credited to the General Fund as nontax

revenue.

(c) Injunctive Relief. — Upon violation of any of the provisions of

this Part, a rule implementing this Part, or an order issued under this

Part, the Secretary may, either before or after the institution of

proceedings for the collection of the penalty imposed by this Part for

such violations, request the Attorney General to institute a civil action

in the superior court of the county or counties where the violation

occurred in the name of the State upon the relation of the Department

for injunctive relief to restrain the violation or require corrective

action, and for such other or further relief in the premises as said

court shall deem proper. Neither the institution of the action nor any

of the proceedings thereon shall relieve any party to such proceedings

from the penalty prescribed by this Part for any violation of same."

Sec. 7. G.S. 143-215. 107(a) reads as rewritten:

"(a) Duty to Adopt Plans, Standards, etc. — The Commission is

hereby directed and empowered, as rapidly as possible within the

limits of funds and facilities available to it, and subject to the

procedural requirements of this Article and Article 21

:

(1) To prepare and develop, after proper study, a

comprehensive plan or plans for the prevention, abatement

and control of air pollution in the State or in any

designated area of the State.

(2) To determine by means of field sampling and other studies,

including the examination of available data collected by any

local. State or federal agency or any person, the degree of

air contamination and air pollution in the State and the

several areas of the State.

(3) To develop and adopt, after proper study, air quality

standards applicable to the State as a whole or to any

designated area of the State as the Commission deems

proper in order to promote the policies and purposes of this

Article and Article 21 most effectively.

(4) To collect information or to require reporting from classes

of sources which, in the judgment of the Environmental

Management Commission, may cause or contribute to air

pollution. Any person operating or responsible for the

operation of air contaminant sources of any class for which

the Commission requires reporting shall make reports

containing such information as may be required by the

Commission concerning location, size, and height of

contaminant outlets, processes employed, fuels used, and

the nature and time periods or duration of emissions, and
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such other information as is relevant to air pollution and
available or reasonably capable of being assembled.

(5) To develop and adopt such emission control standards as in

the judgment of the Commission may be necessary to

prohibit, abate or control air pollution commensurate with

established air quality standards. Such standards may be

applied uniformly to the State as a whole or to any area of

the State designated by the Commission.

(6) To adopt, when necessary and practicable, a program for

testing emissions from motor vehicles and to adopt motor
vehicle emission standards in compliance with applicable

federal regulations.

(7) To develop and adopt standards and plans necessary to

implement programs for the prevention of significant

deterioration and for the attainment of air quality standards

in nonattainment areas.

(8) To develop and adopt standards and plans necessary to

implement programs to control acid deposition and to

regulate the use of sulfur dioxide allowances and nitrogen

oxides emissions in accordance with Title IV and
implementing regulations promulgated adopted by the

United States Environmental Protection Agency.

(9) To regulate the oxygen content of gasoline, to require use

of reformulated gasoline as the Commission deems
necessary, to implement the requirements of Title II and
implementing regulations adopted by the United States

Environmental Protection Agency, and to adopt standards

and plans to implement this subdivision. Rules adopted

under this subdivision may specify standards for a

particular area of the State that differ from other areas as

may be necessary to improve ambient air quality within a

particular area, achieve attainment or preclude violations of

the National Ambient Air Quality Standards, or to meet
other federal requirements. Rules may authorize the use of

marketable oxygen credits for gasoline as provided in

federal requirements.

(10) To develop and adopt standards and plans necessary to

implement requirements of the federal Clean Air Act and

implementing regulations adopted by the United States

Environmental Protection Agency. "

Sec. 8. G.S. 143-215.108 reads as rewritten:
" § 143-215. 108. Control of sources of air pollution; permits required.

(a) After the effective date applicable to any air quality or emission

control standards established pursuant to G.S. 1 43 -215.107, G.S.
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143-215.107 and except as provided in subsections (al) and (a2) of

this section, no person shall do any of the following things or carry

out any of the following activities which contravene or will be likely to

contravene such standards until or unless such person shall have

applied for and shall have received from the Commission a permit

therefor and shall have complied with such conditions, if any, as are

prescribed by such permit:

(1) Establish or operate any air contaminant source;

(2) Build, erect, use or operate any equipment which may result

in the emission of air contaminants or which is likely to

cause air pollution;

(3) Alter or change the construction or method of operation of

any equipment or process from which air contaminants are

or may be emitted;

(4) Enter into an irrevocable contract for the construction and

installation of any air-cleaning device, or allow or cause

such device to be constructed, installed, or operated.

(al) The Commission may by rule establish procedures that meet

the requirements of section 502(b)(10) of Title V (42 U.S.C. §

7661a(b)(10)) and 40 Code of Federal Regulations § 70.4(b)(12) (1

July 1993 Edition) to allow a permittee to make changes within a

permitted facility without requiring a revision of the permit.

(a2) The Commission may adopt rules that provide for a minor

modification of a permit. At a minimum, rules that provide for a

minor modification of a permit shall meet the requirements of 40 Code

of Federal Regulations § 70.7(e)(2) (1 July 1993 Edition). If the

Commission adopts rules that provide for a minor modification of a

permit, a permittee shall not make a change in the permitted facility

while the application for the minor modification is under review unless

the change is authorized under the rules adopted by the Commission.

(b) The Commission shall act upon all applications for permits so

as to effectuate the purpose of this section, by reducing existing air

pollution and preventing, so far as reasonably possible, any increased

pollution of the air from any additional or enlarged sources.

(c) The Commission shall have the power:

(1) To grant and renew a permit with such conditions attached

as the Commission believes necessary to achieve the

purposes of this section; section or the requirements of the

Clean Air Act and implementing regulations adopted by the

United States Environmental Protection Agency;

(2) To grant and renew any temporary permit for such period

of time as the Commission shall specify even though the

action allowed by such permit may result in pollution or
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increase pollution where conditions make such temporary

permit essential;

(3) To modify or revoke To terminate, modify, or revoke and
reissue any permit upon not less than 60 days' written

notice to any person affected;

(3a) To suspend any permit pursuant to the provisions of G.S.

150B-3(c);

(4) To require all applications for permits and renewals to be

in writing and to prescribe the form of such applications;

(5) To request such information from an applicant and to

conduct such inquiry or investigation as it may deem
necessary and to require the submission of plans and

specifications prior to acting on any application for a

permit;

(5a) To require that an applicant satisfy the Department that the

applicant, or any parent, subsidiary, or other affiliate of the

applicant or parent:

a. Is financially qualified to carry out the activity for

which a permit is required under subsection (a); and

b. Has substantially complied with the air quality and

emission control standards applicable to any activity in

which the applicant has previously engaged, and has

been in substantial compliance with federal and state

laws, regulations, and rules for the protection of the

environment.

As used in this subdivision, the words 'affiliate,' 'parent,'

and 'subsidiary' have the same meaning as in 17 Code of

Federal Regulations § 240.12b-2 (1 April 1990 Edition);

(6) To adopt rules, as it deems necessary, establishing the

form of applications and permits and procedures for the

granting or denial of permits and renewals pursuant to this

section; and all permits, renewals and denials shall be in

writing;

(7) To prohibit any stationary source within the State from

emitting any air pollutant in amounts which that will

prevent attainment or maintenance by any other state of any

national ambient air quality standard,—ot^—interference

standard or that will interfere with measures required to be

included in the applicable implementation plan for any

other state to prevent deterioration of air quality or protect

visibility; and

(8) To designate certain classes of activities for which a general

permit may be issued, after considering the environmental

impact of an activity, the frequency of the activity, the need
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for individual permit oversight, and the need for public

review and comment on individual permits,

(d) (1) The Commission s hall act on a permit application as

quickly as possible. The Commission may conduct any

inquiry or investigation it considers necessary before acting

on an application and may require an applicant to submit

plans, specifications, and other information the

Commission considers necessary to evaluate the application.

A permit application may not be deemed complete unless it

is accompanied by a copy of the request for determination

as provided in subsection (f) of this section that bears a

date of receipt entered by the clerk of the local government

and until the 15-day period for issuance of a determination

has elapsed. If the Commi ssion fail s to act on an

application for a permit deemed complete within 90 days

after the applicant submits all information required by the

Commission, the application is considered to be approved.

(2) The Commission shall adopt rules specifying the times

within which it must act upon applications for permits

required by Title V and other permits required by this

section. The times specified shall be extended for the

period during which the Commission is prohibited from

issuing a permit under subdivisions (3) and (4) of this

subsection. The Commission shall inform a permit

applicant as to whether or not the application is complete

within the time specified in the rules for action on the

application. If the Commission fails to act on an

application for a permit required by Title V or this section

within the time period specified, the failure to act on the

application constitutes a final agency decision to deny the

permit. A permit applicant, permittee, or other person

aggrieved, as defined in G.S. 150B-2, may seek judicial

review of a failure to act on the application as provided in

G.S. 143-215.5 and Article 4 of Chapter 150B of the

General Statutes. Notwithstanding the provisions of G.S.

150B-51, upon review of a failure to act on an application

for a permit required by Title V or this section, a coun

may either: (i) affirm the denial of the permit or (ii)

remand the application to the Commission for action upon

the application within a specified time.

(3) If the Administrator of the United States Environmental

Protection Agency validly objects to the issuance of a

permit required by Title V within 45 days after the

Administrator receives the proposed permit and the
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required portions of the permit application, the Commission
shall not issue the permit until the Commission revises the

proposed permit to meet all objections noted by the

Administrator or otherwise satisfies all objections consistent
with Title V and implementing regulations adopted by the

United States Environmental Protection Agency.
(4) If the Administrator of the United States Environmental

Protection Agency validly objects to the issuance of a

permit required by Title V after the expiration of the

45-day review period specified in subdivision (3) of this

subsection as a result of a petition filed pursuant to section

505(b)(2) of Title V (42 U.S.C. § 7661d(b)(2)) and prior

to the issuance of the permit by the Commission, the

Commission shall not issue the permit until the

Commission revises the proposed permit to meet all

objections noted by the Administrator or otherwise satisfies

all objections consistent with Title V and implementing
regulations adopted by the United States Environmental
Protection Agency.

(dl) No permit issued pursuant to this section shall be issued or
renewed for a term exceeding five years.

(e) A permit applicant or permittee who is dissatisfied with a
decision of the Commission may commence a contested case by filing

a petition under G.S. 150B-23 within 30 days after the Commission
notifies the applicant or permittee of its decision. If the permit
applicant or permittee does not file a petition within the required time,

the Commission's decision on the application is final and is not

subject to review.

(0 An applicant for a permit under this section for a new facility or
for the expansion of a facility permitted under this section shall

request each local government having jurisdiction over any part of the

land on which the facility and its appurtenances are to be located to

issue a determination as to whether the local government has in effect

a zoning or subdivision ordinance applicable to the facility and
whether the proposed facility would be consistent with the ordinance.
The request to the local government shall be accompanied by a copy
of the draft permit application and shall be delivered to the clerk of the

local government personally or by certified mail. The determination
shall be verified or supported by affidavit signed by the official

designated by the local government to make the determination and, if

the local government states that the facility is inconsistent with a
zoning or subdivision ordinance, shall include a copy of the ordinance
and the specific reasons for the determination of inconsistency. A
copy of any such determination shall be provided to the applicant
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when it is submitted to the Commission. The Commission shall not

act upon an application for a permit under this section until it has

received a determination from each local government requested to

make a determination by the applicant. Unless the local government

makes a subsequent determination of consistency with all ordinances

cited in the determination or the proposed facility is determined by a

court of competent jurisdiction to be consistent with the cited

ordinances, the Commission shall attach as a condition of the permit a

requirement that the applicant, prior to construction or operation of

the facility under the permit, comply with all lawfully adopted local

ordinances, including those cited in the determination, that apply to

the facility at the time of construction or operation of the facility. If a

local government fails to submit a determination to the Commission as

provided by this subsection within 15 days after receipt of the request,

the Commission may proceed to consider the permit application

without regard to local zoning and subdivision ordinances. This

subsection shall not be construed to limit any opportunity a local

government may have to comment on a permit application under any

other law or rule. This subsection shall not apply to any facility with

respect to which local ordinances are subject to review under either

G.S. 104E-6.2 or G.S. 130A-293.

(g) Any person who is required to hold a permit under this section

shall submit to the Department a written description of his current and

projected plans to reduce the emission of air contaminants under such

permit by source reduction or recycling. The written description shall

accompany the payment of the annual permit fee. The written

description shall also accompany any application for a new permit, or

for modification of an existing permit, under this section. The written

description required by this subsection shall not be considered part of

a permit application and shall not serve as the basis for the denial of a

permit or permit modification."

Sec. 9. G.S. 143-215.111 reads as rewritten:

" § 143-215. 111. General powers of Commission; auxiliary powers.

In addition to the specific powers prescribed elsewhere in this

Article and the applicable general powers prescribed in G.S.

143-215.3, and for the purpose of carrying out its duties, the

Commission shall have the power:

(1) To make a continuing study of the effects of the emission of

air contaminants from motor vehicles on the quality of the

outdoor atmosphere of the State and the several areas

thereof, and make recommendations to the General

Assembly and other appropriate public and private bodies for

the control of such air contaminants.
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(2) To consult, upon request, with any person proposing to

construct, install, or otherwise acquire an air pollution

source or air-cleaning device for the control of air

contaminants concerning the efficacy of such device, or the

air problem which may be related to such source, or device;

provided, however, that nothing in any such consultation

shall be construed to relieve any person from compliance

with this Article and Article 21, rules adopted pursuant

thereto, or any other provision of law.

(3) To encourage local units of government to handle air

pollution problems within their respective jurisdictions and

on a cooperative basis, and to provide such local units

technical and consultative assistance to the maximum extent

possible.

(4) To establish procedures providing for public notice, public

comment, and public hearings on applications for permits

required by Title V to meet the requirements of Title V and
implementing regulations adopted by the United States

Environmental Protection Agency.

(5) To establish procedures providing for notice to the

Administrator of the United States Environmental Protection

Agency and affected states of proposals to issue permits

required by Title V and allowing affected states the

opportunity to submit written comment as required by

section 505(a) of Title V (42 U.S.C. § 7661d) and

implementing regulations adopted by the United States

Environmental Protection Agency. "

Sec. 10. G.S. 143-215.112 reads as rewritten:

" § 143-215. 112. Local air pollution control programs.

(a) The Commission is authorized and directed to review and have

general oversight and supervision over all local air pollution control

programs and to this end shall review and certify such programs as

being adequate to meet the requirements of this Article and Article 21

of this Chapter and any applicable standards and rules adopted

pursuant thereto. The Commission shall certify any local program
which:

(1) Provides by ordinance or local law for requirements

compatible with those imposed by the provisions of this

Article and Article 21 of this Chapter, and the standards

and rules issued pursuant thereto; provided, however, the

Commission upon request of a municipality or other local

unit may grant special permission for the governing body
of such unit to adopt a particular class of air contaminant

regulations which would result in more effective air
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pollution control than applicable standards or rules

promulgated by the Commission;

(2) Provides for the adequate enforcement of such

requirements by appropriate administrative and judicial

process;

(3) Provides for an adequate administrative organization, staff,

financial and other resources necessary to effectively and

efficiently carry out its programs; and

(4) Is approved by the Commission as adequate to meet the

requirements of this Article and any applicable rules

pursuant thereto.

(b) No municipality, county, local board or commission or group

of municipalities and counties may establish and administer an air

pollution control program unless such program meets the

requirements of this section and is so certified by the Commission.

(c) (1) The governing body of any county, municipality, or group

of counties and municipalities within a designated area of

the State, as defined in this Article and Article 21, subject

to the approval of the Commission, is hereby authorized to

establish, administer, and enforce a local air pollution

control program for the county, municipality, or

designated area of the State which includes but is not

limited to:

a. Development of a comprehensive plan for the control

and abatement of new and existing sources of air

pollution;

b. Air quality monitoring to determine existing air quality

and to define problem areas, as well as to provide

background data to show the effectiveness of a

pollution abatement program;

c. An emissions inventory to identify specific sources of

air contamination and the contaminants emitted,

together with the quantity of material discharged into

the outdoor atmosphere;

d. Adoption, after notice and public hearing, of air

quality and emission control standards, or adoption by

reference, without public hearing, of any applicable

rules and standards duly adopted by the Commission;
and administration of such rules and standards in

accordance with provisions of this section.

e. Provisions for the establishment or approval of time

schedules for the control or abatement of existing

sources of air pollution and for the review of plans

and specifications and issuance of approval documents
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covering the construction and operation of pollution

abatement facilities at existing or new sources;

f. Provision for adequate administrative staff, including

an air pollution control officer and technical

personnel, and provision for laboratory and other

necessary facilities.

(2) Subject to the approval of the Commission as provided in

this Article and Article 21, the governing body of any

county or municipality may establish, administer, and

enforce an air pollution control program by either any of

the following methods:

a. Establishing a program under the administration of the

duly elected governing body of the county or

municipalit)^; municipality.

b. Appointing an air pollution control board consisting of

not less than five nor more than seven members who
shall serve for terms of six years each and until their

successors are appointed and qualified. Two members
shall be appointed for two-year terms, two shall be

appointed for four-year terms, and the remaining

member or members shall be appointed for six-year

terms. Where the term 'governing body' is referred to

in this section, it shall include the air pollution control

board. Such board shall have all the powers and

authorities granted to any local air pollution control

program. The board shall elect a chairman and shall

meet at least quarterly or upon the call of the

chairman or any two members of the board; board.

c. Appointing an air pollution control board as provided

in this subdivision, and by appropriate written

agreement designating the local health department or

other department of county or municipal government

as the administrative agent for the air pollution control

board; and board.

d. Designating, by appropriate written agreement, the

local board of health and the local health department

as the air pollution control board and agency.

(2a) Any board or body which approves permits or

enforcement orders shall have at least a majority of

members who represent the public interest and do not

derive any significant portion of their income from

persons subject to permits or enforcement orders under

the Federal Clean Air Act and any potential conflicts of

interest by members of such board or body or the head of
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an executive agency with similar powers shall be

adequately disclosed.

(3) If the Commission finds that the location, character or

extent of particular concentrations of population, air

contaminant sources, the geographic, topographic or

meteorological considerations, or any combinations

thereof, are such as to make impracticable the

maintenance of appropriate levels of air quality without an

area-wide air pollution control program, the Commission
may determine the boundaries within which such program
is necessary and require such area-wide program as the

only acceptable alternative to direct State administration.

Subject to the provisions of this section, each governing

body of a county or municipality is hereby authorized and

empowered to establish by contract, joint resolution, or

other agreement with any other governing body of a

county or municipality, upon approval by the

Commission, an air pollution control region containing

any part or all of the geographical area within the

jurisdiction of those boards or governing bodies which are

parties to such agreement, provided the counties involved

in the region are contiguous or lie in a continuous

boundary and comprise the total area contained in any
region designated by the Commission for an area-wide

program. The participating parties are authorized to

appoint a regional air pollution control board which shall

consist of at least five members who shall serve for terms

of six years and until their successors are appointed and
qualified. Two members shall be appointed for two-year

terms, two shall be appointed for four-year terms and the

remaining member or members shall be appointed for

six-year terms. A participant's representation on the

board shall be in relation to its population to the total

population of the region based on the latest official United

States census with each participant in the region having at

least one representative; provided, that where the region is

comprised of less than five counties, each participant will

be entitled to appoint members in relation to its population

to that of the region so as to provide a board of at least

five members. Where the term 'governing body' is used,

it shall include the governing board of a region. The
regional board is hereby authorized to exercise any and all

of the powers provided in this section. The regional air

pollution control board shall elect a chairman and shall
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meet at least quarterly or upon the call of the chairman or

any two members of the board. In lieu of employing its

own staff, the regional air pollution control board is

authorized, through appropriate written agreement, to

designate a local health department as its administrative

agent.

(4) Each governing body is authorized to adopt any

ordinances, resolutions, rules or regulations which are

necessary to establish and maintain an air pollution

control program and to prescribe and enforce air quality

and emission control standards, a copy of which must be

filed with the Commission and with the clerk of court of

any county affected. Provisions may be made therein for

the registration of air contaminant sources; for the

requirement of a permit to do or carry out specified

activities relating to the control of air pollution, including

procedures for application, issuance, denial and

revocation; for notification of violators or potential

violators about requirements or conditions for compliance;

for procedures to grant temporary permits or variances

from requirements or standards; for the declaration of an

emergency when it is found that a generalized condition of

air pollution is causing imminent danger to the health or

safety of the public and the issuance of an order to the

responsible person or persons to reduce or discontinue

immediately the emission of air contaminants; for notice

and hearing procedures for persons aggrieved by any

action or order of any authorized agent; for the

establishment of an advisory council and for other

administrative arrangements; and for other matters

necessary to establish and maintain an air pollution

control program.

(5) No permit required by section 305(e) of Title III (42

U.S.C. § 7429(e)) for a solid waste incineration unit

combusting municipal waste shall be issued by a local air

pollution control program that is administered by the

governing body of a unit of local government that is

responsible, in whole or in part, for the design,

construction, or operation of the unit.
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(d) (1) Violation of any ordinances, resolutions, rules or

regulations duly adopted by a governing body -siiall

constitute a mi sdemeanor, are punishable as provided

inG.S. 143-215.114(b). G.S. 143-215.1 14B.

(la) Each governing body, or its authorized agent, shall

have the power to assess civil penalties under G . S .

143-215.1 14(a). G.S. 143-215.1 14A. Any person

assessed shall be notified of the assessment by

registered or certified mail, and the notice shall

specify the reasons for the assessment. If the person

assessed fails to pay the amount of the assessment to

the governing body or its authorized agent within 30

days after receipt of notice, or such longer period not

to exceed 180 days as the governing body or its

authorized agent may specify, the governing body may
institute a civil action in the superior court of the

county in which the violation occurred, to recover the

amount of the assessment. Each day of continuing

violation after written notification from the governing

body or its authorized agent shall be considered a

separate offense. In determining the amount of the

penalty, the governing body or its authorized agent

shall consider the degree and extent of harm caused by

the violation, the cost of rectifying the damage, and

the amount of money the violator saved by not having

made the necessary expenditures to comply with the

appropriate pollution control requirements.

(2) Each governing body, or its duly authorized agent,

may institute a civil action in the superior court,

brought in the name of the agency having jurisdiction,

for injunctive relief to restrain any violation or

immediately threatened violation of such ordinances,

orders, rules, or regulations and for such other relief

as the court shall deem proper. Neither the institution

of the action nor any of the proceedings thereon shall

relieve any party to such proceedings from the penalty

prescribed by this Article and Article 21 for any

violation of same.

(dl) (1) The governing body responsible for each local air

pollution control program shall require that the owner

or operator of all air contaminant sources subject to

the requirement to obtain a permit under Title V pay

an annual fee, or the equivalent over some other

period, sufficient to cover costs as provided in section
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502(b)(3)(A)) of Title V (42 U.S.C. §

7661a(b)(3)(A)) and G.S. 143-215. 3(a)(ld). Fees

collected pursuant to this subdivision shall be used

solely to cover all reasonable direct and indirect costs

required to develop and administer the Title V permit

program.

(2) 0)—lo

—

addition,—each Each governing body is

authorized to expend tax funds, nontax funds, or any

other funds available to it to finance an air pollution

control program and such expenditures are hereby

declared to be for a public purpose and a necessary

expense.

(d2) (1)44) Any final administrative decision rendered in an

air pollution control program of such governing body

shall be subject to judicial review as provided by

Article 4 of Chapter 150B of the General Statutes, and

'administrative agency' or 'agency' as used therein

shall mean and include for this purpose the governing

body of any county or municipality, regional air

pollution control governing board, and any agency

created by them in connection with an air pollution

control program.

(2) A local air pollution control program shall inform a

permit applicant as to whether or not the application is

complete within the time specified in the rules for

action on the application. If a local air pollution

program fails to act on an application for a permit

required by Title V or this Article within the time

periods specified by the Commission under G.S
143-215. lQ8(d)(2), the failure to act on the application

constitutes a final agency decision to deny the permit.

A permit applicant, permittee, or other person

aggrieved, as defined in G.S. 150B-2, may seek

judicial review of a failure to act on the application as

provided in G.S. 143-215.5 and Article 4 of Chapter

150B of the General Statutes. Notwithstanding the

provisions of G.S. 150B-51, upon review of a failure

to act on an application for a permit required by Title

V or this Article, a court may either: (i) affirm the

denial of the permit or (ii) remand the application to

the local air pollution control program for action upon

the application within a specified time.

(e) (1) If the Commission has reason to believe that a local

air pollution control program certified and in force
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pursuant to the provisions of this section is inadequate

to abate or control air pollution in the jurisdiction to

which such program relates, or that such program is

being administered in a manner inconsistent with the

requirement of this Article, the Commission shall,

upon due notice, conduct a hearing on the matter.

(2) If, after such hearing, the Commission determines that

an existing local air pollution control program or one

which has been certified by the Commission is

inadequate to abate or control air pollution in the

municipality, county, or municipalities or counties to

which such program relates, or that such program is

not accomplishing the purposes of this Article, it shall

set forth in its findings the corrective measures

necessary for continued certification and shall specify

a reasonable period of time, not to exceed one year, in

which such measures must be taken if certification is

not to be rescinded.

(3) If the municipality, county, local board or commission

or municipalities or counties fail to take such

necessary corrective action within the time specified,

the Commission shall rescind any certification as may
have been issued for such program and shall

administer within such municipality, county, or

municipalities or counties all of the regulatory

provisions of this Article and Article 21. Such air

pollution control program shall supersede all

municipal, county or local laws, regulations,

ordinances and requirements in the affected

jurisdiction.

(4) If the Commission finds that the control of a particular

class of air contaminant source because of its

complexity or magnitude is beyond the reasonable

capability of the local air pollution control authorities

or may be more efficiently and economically

performed at the State level, it may assume and retain

jurisdiction over that class of air contaminant source.

Classification pursuant to this subdivision may be

either on the basis of the nature of the sources

involved or on the basis of their relationship to the

size of the communities in which they are located.

(5) Any municipality or county in which the Commission
administers its air pollution control program pursuant

to subdivision (3) of this subsection may, with the
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approval of the Commission, establish or resume a

municipal, county, or local air pollution control

program which meets the requirements for certification

by the Commission.

(6) Nothing in this Article and Article 21—shall be
con strued to supersede or ou s t the jurisdiction of any
local air pollution control program in operation on
June 22, 1967; provided that within tsvo years from
such—date—any—such

—

program—sbaU—meet—aU
requirements—of thi s

—

Article—and

—

Article—24—fof

certification by the Commi ssion as an approved local

aif

—

pollution—control—program.—Any

—

certification

required—ifom—the

—

Commission—shall—be

—

deemed
granted unless the Commission takes specific action to

the contrary.

(7) Any municipality, county, local board or commission
or municipalities or counties or designated area of this

State for which a local air pollution control program is

established or proposed for establishment may make
application for, receive, administer and expend federal

grant funds for the control of air pollution or the

development and administration of programs related to

air pollution control; provided that any such

application is first submitted to and approved by the

Commission. The Commission shall approve any such

application if it is consistent with this Article, Article

21 and other applicable requirements of law.

(8) Notwithstanding any other provision of this section, if

the Commission determines that an air pollution

source or combination of sources is operating in

violation of the provisions of this Article and that the

appropriate local authorities have not acted to abate

such violation, the Commission, upon written notice to

the appropriate local governing body, may act on
behalf of the State to require any person causing or

contributing to the pollution to cease immediately the

emission of air pollutants causing or contributing to

the violation or may require such other action as it

shall deem necessary."

Sec. 11. Section 25 of Chapter 538 of the 1991 Session Laws
reads as rewritten:

"Sec. 25. Section 3.1 of this act becomes effective 30 June 1991.

Sections 3, 4, 15, and 16 of this act become effective 1 January 1992.

Section 5 of this act becomes effective 1 January 1993. Sections 17
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and 18 of this act become effective 1 January 1995 .

—

Sections 19 and

20 of this act become effective 1 January 1999 . Sections 22 and 23 of

this act become effective 1 July 1992. Sections 1, 2, 6 through 14,

21, 24, and 25 of this act are effective upon ratification."

Sec. 12. Sections 17, 18, 19, and 20 of Chapter 538 of the

1991 Session Laws are repealed.

Sec. 13. G.S. 105-445 reads as rewritten:

" § 105-445. Application ofproceeds of gasoline tax.

The amount of revenue collected under this Article attributable to a

per gallon excise tax of one-half cent (1/2C) a gallon shall be credited

in equal amounts as follows: (i) nineteen thirty-seconds (19/32) to the

Commercial Leaking Petroleum Underground Storage Tank Fund and
the Groundwater Protection Loan Fund . Cleanup Fund; (ii) three

thirty-seconds (3/32) to the Noncommercial Leaking Petroleum

Underground Storage Tank Cleanup Fund; and (iii) five sixteenths

(5/16) to the Water and Air Quality Account. Of the remaining tax

revenue collected under this Article, seventy-five percent (75%) shall

be credited to the Highway Fund and the remaining twenty-five

percent (25%) shall be credited to the Highway Trust Fund. A
proportionate share of a refund allowed under this Article shall be

charged to the Commercial Leaking Petroleum Underground Storage

Tank Fund, the Groundwater Protection Loan Fund, the Highway
Fund, and the Highway Tru s t Fund , each fund or account to which
revenue collected under this Article is credited. The Secretary shall

credit revenue or charge refunds to the appropriate Funds on a

monthly basis."

Sec. 14. G.S. 143-215.3A reads as rewritten:

"§ 143-215. 3A. -Us^ Water cuid Air Quality Account; use of application

and permit fess^ fees; Title V Account; I & M Air Pollution Control

Account; reports.

(a) The Water and Air Quality Account is established as a

nonreverting account within the Department. Revenue in the Account
shall be applied to the costs of administering the programs for which
the fees were collected. Revenue credited to the Account pursuant to

G.S. 105-445 shall be used to administer the air quality program.
Except for the following fees, all application fees and permit

administration fees collected by the State for permits issued under
Articles 21, 21A, 21B, and 38 of this Chapter shall be credited to the

Account:

(1) Fees collected under Part 2 of Article 21A and credited to

the Oil or Other Hazardous Substances Pollution Protection

Fund.

(2) Fees credited to the Title V Account.
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(3) Fees credited to the Wastewater Treatment Works
Emergency Maintenance, Operation and Repair Fund under
G.S. 143-215. 3B.

(4) Fees collected under G.S. 143-215.28A.
(al) The total monies collected per year from fees for permits

under G.S. 143-215. 3(a)(la), after deducting those monies collected
under G.S. 143-215.3(a)(ld), shall not exceed thirty percent (30%) of
the total budgets from all sources of environmental permitting and
compliance programs within the Department.

(b) The Title V Account is established as a nonreverting account
within the Department. Revenue in the Account shall be used for

developing and implementing a permit program that meets the
requirements of Title V. The Title V Account shall consist of fees

collected pursuant to G.S. 143-215. 3(a)(ld) and G.S. 143-215. 106A.
Fees collected under G.S. 143-215. 3(a)(ld) shall be used only to

cover the direct and indirect costs required to develop and administer
the Title V permit program, and fees collected under G.S.
143-215. 106A shall be used only for the eligible expenses of the Title

V program. Expenses of the Air Quality Compliance Advisory Panel,
the ombudsman for the Small Business Stationary Source Technical
and Environmental Compliance Assistance Program, support staff,

equipment, legal services provided by the Attorney General, and
contracts with consultants and program expenses listed in section

502(b)(3)(A) of Title V shall be included among Title V program
expenses.

(bl) The I & M Air Pollution Control Account is established as a
nonreverting account within the Department. Fees transferred to the
Division of Environmental Management of the Department pursuant to

G.S. 20-1 83.7(c)(2) shall be credited to the I & M Air Pollution
Control Account and shall be applied to the costs of developing and
implementing an air pollution control program for mobile sources.

(c) The Department shall make an annual report to the General
Assembly and its Fiscal Research Division on the cost of the State's

environmental permitting programs contained within such Department.
In addition, the Department shall make an annual report to the

General Assembly and its Fiscal Research Division on the cost of the
Title V program. The reports shall include, but are not limited to,

fees set and established under this Article, fees collected under this

Article, revenues received from other sources for environmental
permitting and compliance programs, changes made in the fee

schedule since the last report, anticipated revenues from all other
sources, interest earned and any other information requested by the
General Assembly."
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Sec. 15. Section 5 of Chapter 1035 of the 1987 Session Laws

(1988 Regular Session), as amended by Section 16 of Chapter 652 of

the 1989 Session Laws, is repealed.

Sec. 16. The Department of Environment, Health, and Natural

Resources shall study options, including alternative fuels and

transportation programs, for reducing air pollution from mobile

sources through the use of revenues generated under G.S. 105-434

and G.S. 105-445. In conducting this study, the Department shall

consider the appropriate role of local air pollution control programs

certified under G.S. 143-215.112 in the reduction of air pollution

from mobile sources, including which functions can most

appropriately be performed by the Department and by certified local

programs, and what portion of the revenues generated under G.S.

105-434 and G.S. 105-445 should be appropriated or allocated to

certified local programs to support functions performed by certified

local programs. The Department shall conduct this study in

consultation with representatives of certified local air pollution control

programs, local governments, regulated industries, and the

environmental and conservation community. The Department shall

report its findings and recommendations to the Environmental Review

Commission on or before 1 November 1993.

Sec. 17. Sections 1 through 12 and Sections 15 through 17 of

this act are effective upon ratification. Section 13 of this act becomes

effective 1 January 1995. Section 14 of this act becomes effective

upon ratification except that the amendment to G.S. 143-2l5.3A(a)

made by Section 14 of this act becomes effective I January 1995. The

Commission shall adopt rules to implement G.S. 143-215. 108(d)(2),

as enacted by Section 8 of this act, within one year of the date on

which the Administrator of the United States Environmental Protection

Agency notifies the Governor that the Administrator has approved the

State's Title V permit program as provided in 42 U.S.C. §7661a(d),

and not later than 1 January 1995.

In the General Assembly read three times and ratified this the

19th day of July, 1993.

H.B. 1050 CHAPTER 401

AN ACT TO ESTABLISH THE DNA DATABASE AND
DATABANK ACT OF 1993.

The General Assembly of North Carolina enacts:

Section 1. Chapter 15A of the General Statutes is amended by

adding a new Article to read:
"ARTICLE 13.
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"DNA Database and Databank.
" § I5A-266. Short title.

This Article may be cited as the DNA Database and Databank Act

of 1993.

"§ 15A-266.1. Policy.

It is the policy of the State to assist federal, State, and local criminal

Justice and law enforcement agencies in the identification, detection,

or exclusion of individuals who are subjects of the investigation or

prosecution of violent crimes against the person. Identification,

detection, and exclusion is facilitated by the analysis of biological

evidence that is often left by the perpetrator or is recovered from the

crime scene. The analysis of biological evidence can also be used to

identify missing persons and victims of mass disasters.

"§ I5A-266.2. Definitions.

As used in this Article, unless another meaning is specified or the

context clearly requires otherwise, the following terms have the

meanings specified:

(1) 'CODIS' means the FBI's national DNA identification index

system that allows the storage and exchange of DNA records

submitted by State and local forensic DNA laboratories.

The term 'CODIS' is derived from Combined DNA Index

System.

(2) 'DNA' means deoxyribonucleic acid. DNA is located in the

nucleus of cells and provides an individual's personal genetic

blueprint. DNA encodes genetic information that is the

basis of human heredity and forensic identification.

(3) 'DNA Record' means DNA identification information stored

in the State DNA Database or CODIS for the purpose of

generating investigative leads or supporting statistical

interpretation of DNA test results. The DNA record is the

result obtained from the DNA typing tests. The DNA
record is comprised of the characteristics of a DNA sample

which are of value in establishing the identity of individuals.

The results of all DNA identification tests on an individual's

DNA sample are also collectively referred to as the DNA
profile of an individual.

(4) 'DNA Sample' in this Article means a blood sample

provided by any person convicted of offenses covered by this

Article or submitted to the SBI Laboratory for analysis

pursuant to a criminal investigation.

(5) 'FBI' means the Federal Bureau of Investigation.

(6) 'SBI' means the State Bureau of Investigation. The SBI is

responsible for the policy management and administration of

the State DNA identification record system to support law
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enforcement, and for liaison with the FBI regarding the

State's participation in CODIS.

(7) 'State DNA Database' means the SBFs DNA identification

record system to support law enforcement. It is

administered by the SBI and provides DNA records to the

FBI for storage and maintenance in CODIS. The SBI's

DNA Database system is the collective capability provided by

computer software and procedures administered by the SBI

to store and maintain DNA records related to forensic

casework, to convicted offenders required to provide a DNA
sample under this Article, and to anonymous DNA records

used for research or quality control.

(8) 'State DNA Databank' means the repository of DNA
samples collected under the provisions of this Article.

" § 15A-266.3. Procedural compaiibility with the FBI.

The DNA identification system as established by the SBI shall be

compatible with the procedures specified by the FBI, including use of

comparable test procedures, laboratory equipment, supplies, and

computer software.

"§ I5A-266.4. Blood sample required for DNA analysis upon

conviclion.

(a) On or after 1 July 1994, a person who is convicted of any of

the crimes listed in subsection (b) of this section shall have a DNA
sample drawn upon intake to a jail or prison. In addition, every

person convicted on or after 1 July 1994, of any of these crimes, but

who is not sentenced to a term of confinement, shall provide a DNA
sample as a condition of the sentence. A person who has been

convicted and incarcerated as a result of a conviction of one or more
of these crimes prior to 1 July 1994 shall have a DNA sample drawn
before parole or release from the penal system.

(b) Crimes covered by this Article include:

G.S. 14-17 - Murder in the first and second

degree.

G.S. 14-27.2 - First degree rape.

G.S. 14-27.3 - Second degree rape.

G.S. 14-27.4 - First degree sexual offense.

G.S. 14-27.5 - Second degree sexual offense.

G.S. 14-28 - Malicious castration.

G.S. 14-29 - Castration or other maiming.

G.S. 14-30 - Malicious maiming.

G.S. 14-30.1 - Malicious throwing of corrosive

acid or alkali.

G.S. 14-31 - Malicious assault in secret manner.
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G.S. 14-32 - Felonious assault with deadly

weapon with intent to kill.

G.S. 14-32.1 - Assaults on handicapped persons.

G.S. 14-34.1 - Discharging barreled weapon or

firearm into occupied property.

G.S. 14-34.2 - Assault with Firearm or other deadly

weapon upon law enforcement

officer, Fireman, or EMS
personnel.

G.S. 14-39(a)(3) - Kidnapping for the purpose of

doing serious bodily harm to the

person.

G.S. 14-49 - Malicious use of explosive or

incendiary.

G.S. 14-58.2 Burning of mobile home,
manufactured-type house, or

recreational trailer home.
G.S. 14-202.1 - Taking indecent liberties with

children.

G.S. 14-87 - Robbery with a dangerous weapon.

G.S. 14-277.3 - Stalking.
- Common law robbery.
- First degree arson.

" § 15A-266.5. Tests to be performed on blood sample.

(a) The tests to be performed on each blood sample are:

(1) To analyze and type the genetic markers contained in or

derived from the DNA.
(2) For law enforcement identification purposes.

(3) For research and administrative purposes, including:

a^ Development of a population database when personal

identifying information is removed.

b. To support identification research and protocol

development of forensic DNA analysis methods.

c. For quality control purposes.

d. To assist in the recovery or identification of human
remains from mass disasters or for other humanitarian

purposes, including identification of missing persons.

(b) The DNA record of identification characteristics resulting from

the DNA testing shall be stored and maintained by the SBI in the State

DNA Database. The DNA sample itself will be stored and maintained

by the SBI in the State DNA Databank.
"§ I5A-266.6. Procedures for withdrawal of blood sample for DNA
analysis. —

,
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Each DNA sample required to be drawn pursuant to G.S.
15A-266.4 from persons who are incarcerated shall be drawn at the

place of incarceration. DNA samples from persons who are not

sentenced to a term of confinement shall be drawn at a prison or jail

unit to be specified by the sentencing court. Only a correctional

health nurse technician, physician, registered professional nurse,

licensed practical nurse, laboratory technician, phlebotomist, or other

health care worker with phlebotomy training shall draw any DNA
sample to be submitted for analysis. No civil liability shall attach to

any person authorized to draw blood by this section as a result of
drawing blood from any person if the blood was drawn according to

recognized medical procedures. No person shall be relieved from
liability for negligence in the drawing of any DNA sample.
"§ 15A-266.7. Procedures for conducting? DNA analysis of blood
sample.

The SBI shall adopt rules governing the procedures to be used in

the submission, identification, analysis, and storage of DNA samples
and typing results of DNA samples submitted under this Article. The
DNA sample shall be securely stored in the State Databank. The
typing results shall be securely stored in the State Database. These
procedures shall also include quality assurance guidelines to insure
that DNA identification records meet standards and audit standards for

laboratories which submit DNA records to the State Database.
Records of testing shall be retained on file at the SBI.
" § 15A-266.8. DNA database exchange.

(a) It shall be the duty of the SBI to receive DNA samples, to

store, to analyze or to contract out the DNA typing analysis to a
qualified DNA laboratory that meets the guidelines as established by
the SBI, classify, and file the DNA record of identification

characteristic profiles of DNA samples submitted pursuant to G.S.
15A-266.7 and to make such information available as provided in this

section. The SBI may contract out DNA typing analysis to a qualified
DNA laboratory that meets guidelines as established by the SBI. The
results of the DNA profile of individuals in the State Database shall be
made available to local, State, or federal law enforcement agencies,
approved crime laboratories which serve these agencies, or the district

attorney's office upon written or electronic request and in furtherance
of an official investigation of a criminal offense. These records shall

also be available upon receipt of a valid court order directing the SBI
to release these results to appropriate parties not listed above, when
the court order is signed by a superior court judge after a hearing.
The SBI shall maintain a file of such court orders.
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(b) The SBI shall adopt rules governing the methods of obtaining

information from the State Database and CODIS and procedures for

verification of the identity and authority of the requester.

(c) The SBI shall create a separate population database comprised

of blood samples obtained under this Article, after all personal

identification is removed. Nothing shall prohibit the SBI from sharing

or disseminating population databases with other law enforcement

agencies, crime laboratories that serve them, or other third parties the

SBI deems necessary to assist the SBI with statistical analysis of the

SBI's population databases. The population database may be made
available to and searched by other agencies participating in the CODIS
system.

"§ I5A-266.9. Cancellation of authority to exchange DMA records.

The SBI is authorized to revoke the right of a forensic DNA
laboratory within the State to exchange DNA identification records

with federal, State, or local criminal Justice agencies if the required

control and privacy standards specified by the SBI for the State DNA
Database are not met by these agencies.
" ^ I5A-266.10. Expungement.

(a) Any person whose DNA record or profile has been included in

the State Database and whose DNA sample is stored in the State

Databank may apply for expungement on the grounds that the felony

conviction that resulted in the inclusion of the person's DNA record

or profile in the State Database or the inclusion of the person's DNA
sample in the State Databank has been reversed and the case

dismissed. The person, either individually or through an attorney,

may apply to the court for expungement of the record as provided in

G.S. 15A-146. A copy of the application for expungement shall be

served on the district attorney for the judicial district in which the

felony conviction was obtained not less than 20 days prior to the date

of the hearing on the application. A certified copy of the order

reversing and dismissing the conviction shall be attached to an order

of expungement.

(b) Upon receipt of an order of expungement, the SBI shall purge

the DNA record and all other identifiable information from the State

Database and the DNA sample stored in the State Databank covered by

the order. If the individual has more than one entry in the State

Database and Databank, then only the entry covered by the

expungement order shall be deleted from the State Database or

Databank.
" § 15A-266. II. Unauthorized uses ofDNA Databank; penalties.

(a) Any person who, by virtue of employment, or official position,

has possession of, or access to, individually identifiable DNA
information contained in the State DNA Database or Databank and
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who willfully discloses it in any manner to any person or agency not

entitled to receive it is guilty of a misdemeanor in accordance with

G.S. 14-3.

(b) Any person who, without authorization, willfully obtains

individually identifiable DNA information from the State DNA
Database or Databank is guilty of a misdemeanor in accordance with

G.S. 14-3.

" § I5A-266. 12. Confidenliality of records.

(a) All DNA profiles and samples submitted to the SBI pursuant to

this Article shall be treated as confidential except as provided in G.S.

15A-266.8.

(b) Only DNA records that directly relate to the identification of

individuals shall be collected and stored. These records shall not be

used for any purpose other than to facilitate personal identification of

an offender; provided that in appropriate circumstances such records

may be used to identify potential victims of mass disasters or missing

persons.
"

Sec. 2. This act becomes effective December 1, 1993, only if

the General Assembly appropriates funds to implement the purpose of

this act.

In the General Assembly read three times and ratified this the

19th day of July, 1993.

H.B. 1061 CHAPTER 402

AN ACT TO AMEND THE LEAKING PETROLEUM
UNDERGROUND STORAGE TANK CLEANUP ACT OF 1988

AND TO CLARIFY THE PURPOSES OF THE OIL OR OTHER
HAZARDOUS SUBSTANCES POLLUTION PROTECTION
FUND.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143-21 5.94B reads as rewritten:

"§ 143-215. 94B. Commercial Leaking Petroleum Underground Storage

Tank Cleanup Fund.

(a) There is established under the control and direction of the

Department the Commercial Leaking Petroleum Underground Storage

Tank Cleanup Fund. This Commercial Fund shall be a nonreverting

revolving fund consisting of any monies appropriated for such purpose

by the General Assembly or available to it from grants, other monies

paid to it or recovered on behalf of the Commercial Fund, and fees

paid pursuant to this Part.

(b) The Commercial Fund shall be used for the payment of the

following costs up to an aggregate maximum of one million dollars
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($1,000,000) per occurrence resulting from a discharge or release of
a petroleum product from a commercial underground storage tank that

at the time the discharge or release is discovered or reported is

beneath the surface of the ground or has been removed within the
preceding 120 days:

(1) For discharges or releases discovered or reported between
30 June 1988 and 31 December 1991 inclusive, the

cleanup of environmental damage as required by G.S.
143-21 5.94E(a) in excess of fifty thousand dollars

($50,000) per occurrence.

(2) For discharges or releases discovered on or after 1 January
1992 and reported between 1 January 1992 and 31
December 1993 inclusive, the cleanup of environmental
damage as required by G.S. 143-21 5. 94E(a) in excess of
twenty thousand dollars ($20,000) per occurrence.

(2a) For discharges or releases discovered and reported on or
after 1 January 1994 and prior to 1 January 1995, the

cleanup of environmental damage as required by G.S.
143-21 5.94E (a) in excess of twenty thousand dollars

($20,000) if the owner or operator (i) notifies the

Department prior to 1 January 1994 of its intent to

permanently close the tank in accordance with applicable

regulations or to upgrade the tank to meet the requirements
that existing underground storage tanks must meet by 22
December 1998, (ii) commences closure or upgrade of the

tank prior to 1 July 1994, and (iii) completes closure or
upgrade of the tank prior to 1 January 1995.

(3) For discharges or releases reported on or after 1 January
1994, the cleanup of environmental damage as required by
G.S. 143-21 5. 94E(a) in excess of twenty thousand dollars

($20,000) if, prior to the discharge or release, the

commercial underground storage tank from which the

discharge or release occurred met the performance
standards applicable to tanks installed after 22 December
1988 or met the requirements that existing underground
storage tanks must meet by 22 December 1998.

(4) For discharges or releases reported on or after 1 January
1994 from a commercial underground storage tank that

does not qualify under subdivision (2a) of this subsection
or does not meet the standards in subdivision (3) of this

subsection, sixty percent (60%) of the costs per occurrence
of the cleanup of environmental damage as required by
G.S. 143-21 5. 94E(a) that exceeds twenty thousand dollars

($20,000) but is not more than one hundred fifty-seven
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thousand five hundred dollars ($157,500) and one hundred

percent (100%) of the costs above this amount, up to the

limits established in this section.

(5) Compensation to third parties for bodily injury and property

damage in excess of one hundred thousand dollars

($100,000) per occurrence.

(6) Reimbursing the State for damages or other costs incurred

as a result of a loan from the Loan Fund. The per

occurrence limit does not apply to reimbursements to the

State under this subdivision.

(bl) In the case of a discharge or release of a petroleum product

from a commercial underground storage tank that is discovered and

reported more than 120 days after the tank has been removed from the

ground and prior to 1 July 1994, the Commercial Fund shall be used

for the payment of costs resulting from the discharge or release in

excess of the costs for which the owner or operator is responsible

under subsection (b) of this section up to an aggregate of one million

dollars ($1,000,000) per occurrence. For the purpose of determining

the costs for which the owner or operator is responsible under

subsection (b) of this section, the discharge or release shall be

considered to have been discovered and reported on the date the

underground storage tank was removed from the ground. Costs shall

be paid under this subsection only if the owner establishes that the:

(1) Tank was removed from the ground on or after 22

December 1988;

(2) Discharge was not discovered at the time the tank was

removed; and

(3) Tank was removed in compliance with all applicable federal

and State laws, regulations, and rules in force at the time

the tank was removed.

(c) The Commercial Fund is to be available on an occurrence

basis, without regard to number of occurrences associated with tanks

owned or operated by the same owner or operator.

(d) The Commercial Fund shall not be used for:

(1) Costs incurred as a result of a discharge or release from an

aboveground tank, aboveground pipe or fitting not

connected to an underground storage tank, or vehicle;

(2) The removal or replacement of any tank, pipe, fitting or

related equipment;

(3) Costs incurred as a result of a discharge or release of

petroleum from a transmission pipeline;

(4) Costs intended to be paid by the Noncommercial Fund; or
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(5) Costs associated with the administration of any
underground storage tank program other than the program
administered pursuant to this Part.

(e) The Commercial Fund shall be treated as a special trust fund

and shall be credited with interest by the State Treasurer pursuant to

G.S. 147-69.2 and G.S. 147-69.3."

Sec. 2. G.S. 143-215.94C(b) reads as rewritten:

"(b) The annual operating fee shall be determined on a calendar

year basis. For petroleum commercial underground storage tanks in

use on 1 January, January and remaining in use on or after 1

December of that year, the annual operating fee due for that year shall

be as specified in subsection (a) of this section. For a petroleum

commercial underground storage tanks which are tank that is first

placed in use in any year, the annual operating fee due for that year

shall be determined by multiplying one-twelfth (1/12) of the amount
specified in subsection (a) of this section by the number of months
remaining in the calendar year. For a petroleum commercial

underground storage tank that is permanently removed from use in

any year, the annual operating fee due for that year shall be

determined by multiplying one-twelfth (1/12) of the amount specified

in subsection (a) of this section by the number of months in the

calendar year preceding the permanent removal from use. In

calculating the pro rata annual operating fee for a tank that is first

placed in use or permanently removed during a calendar year under

the preceding two sentences, a partial month shall count as a month,

except that where a tank is permanently removed and replaced by

another tank, the total of the annual operating fee for the tank that is

removed and the replacement tank shall not exceed the annual

operating fee for the replacement tank. The annual operating fee shall

be due and payable on the first day of the month in accordance with a

staggered schedule established by the Department. The Department

shall implement a staggered schedule to the end that the total amount
of fees to be collected by the Department is approximately the same
each month , quarter. A person who owns or operates more than one

commercial petroleum commercial underground storage tank may
request that the fee for all tanks be due at the same time. A person

who owns or operates 12 or more commercial petroleum storage tanks

may request that the total of all fees be paid in four equal payments to

be due on the first day of each calendar quarter."

Sec. 3. G.S. 143-215.94E reads as rewritten:

" § 143-21 5. 94E. Rights and obligations of the owner and operator.

(a) Upon a determination that a discharge or release of petroleum

from an underground storage tank has occurred, the owner or

operator shall notify the Department pursuant to G.S. 143-215.85.
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The owner or operator shall immediately undertake to collect and

remove the discharge or release and to restore the area affected in

accordance with the requirements of this Article.

(b) In the case of a discharge or release from a commercial

underground storage tank where the owner or operator has been

identified and has proceeded with cleanup, the owner or operator may

elect to have the Commercial Fund pay or reimburse the owner or

operator for any costs described in G.S. 143-215.94B(b) that exceed

the amounts for which the owner or operator is responsible under that

section, subsection. The sum of payments by the owner or operator

and the payments from the Commercial Fund shall not exceed one

million dollars ($1,000,000) per discharge or release.

(bl) In the case of a discharge or release from a commercial

underground storage tank where the owner and operator cannot be

identified or located, or where the owner and operator fail to proceed

as required by subsection (a) of this section, if the current landowner

of the land in which the commercial underground storage tank is

located notifies the Department in accordance with G.S. 143-215.85

and undertakes to collect and remove the discharge or release and to

restore the area affected in accordance with the requirements of this

Article and applicable federal and State laws, regulations, and rules,

the current landowner may elect to have the Commercial Fund pay or

reimburse the current landowner for any costs described in

subdivisions (1), (2), (2a). (3), and (4) of G.S. 143-21 5. 94B(b) that

exceed the amounts for which the owner or operator is responsible

under that subsection. The current landowner is not eligible for

payment or reimbursement until the current landowner has paid the

costs described in subdivisions (1), (2), (2a), (3), and (4) of G.S.

143-21 5.94B(b) for which the owner or operator is responsible.

Eligibility for reimbursement under this subsection may be transferred

from a current landowner who has paid the costs described in

subdivisions (1), (2), (2a), (3), and (4) of G.S. 143-2l5.94B(b) to a

subsequent landowner. The sum of payments from the Commercial

Fund and from all other sources shall not exceed one million dollars

($1,000,000) per discharge or release. This subsection shall not be

construed to require a current landowner to cleanup a discharge or

release of petroleum from an underground storage tank for which the

current landowner is not otherwise responsible. This subsection does

not alter any right, duty, obligation, or liability of a current

landowner, former landowner, subsequent landowner, owner, or

operator under other provisions of law. This subsection shall not be

construed to limit the authority of the Department to engage in a

cleanup under this Article or any other provision of law. In the event

that an owner or operator is subsequently identified or located, the
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Secretary shall seek reimbursement as provided in G.S.

143-21 5.94G(d). The current landowner shall submit documentation

of all expenditures as required by G.S. 143-21 5.94G(b).

(c) In the case of a discharge or release from a noncommercial

underground storage tank, tank or a commercial underground storage

tank eligible for the Noncommercial Fund in accordance with G.S.
143-21 5.94D(b). the owner or operator may elect to have the

Noncommercial Fund pay or reimburse the owner or operator for the

costs described in G.S. 1 43 -21 5.

9

4D(b) 143-215.94D(bl) up to a

maximum of one million dollars ($1,000,000) per discharge or

release.

(d) In any case where the costs described in G.S. 143-21 5.94B(b)

or G.S. 143 -21 5.

9

4D(b) 143-215.94D(bl) exceed one million dollars

($1,000,000), the provisions of Article 21A of this Chapter or any

other applicable statute or common law regarding liability shall apply

for the amount in excess of one million dollars ($1,000,000). Nothing

contained in this Part shall limit or modify any liability that any party

may have pursuant to Article 21A of this (Chapter, any other applicable

statute, or at common law.

(e) When the owner or operator pays the costs described in G.S.

143-2!5.94B(b) or G.S. 143 -21 5.

9

4D(b) 143-215.94D(bl) resulting

from a discharge or release of petroleum from an underground storage

tank, the owner or operator may seek reimbursement from the

appropriate fund for any costs he may elect to have either the

Commercial or the Noncommercial Fund pay in accordance with

subsections (b) and (c) of this section. The Department shall

reimburse the owner or operator for all costs he may elect to have the

appropriate fund pay that the Department determines to be reasonable

and necessary and for which appropriate documentation is submitted.

The Commission shall adopt rules governing reimbursement of

necessary and reasonable costs. An owner or operator whose claim for

reimbursement is denied may appeal a decision of the Department as

provided in Article 3 of Chapter 150B of the General Statutes. If the

owner or operator is eligible for reimbursement under this section and

the cleanup extends beyond a period of three months, the owner or

operator may apply to the Department for interim reimbursements to

which he is entitled under this section on a quarterly basis.

(f) The Department shall not reimburse any owner or operator

until the fund from which reimbursement will be made reaches one

million dollars ($1,000,000).

(g) No owner or operator shall be reimbursed pursuant to this

section, and the Department shall seek reimbursement of the

appropriate fund or of the Department for any monies disbursed from

the appropriate fund or expended by the Department if:
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(1) The owner or operator has willfully violated any substantive

law, rule, or regulation applicable to underground storage

tanks and intended to prevent or mitigate discharges or

releases or to facilitate the early detection of discharges or

releases;

(2) The discharge or release is the result of the owner's or

operator's willful or wanton misconduct; or

(3) The owner or operator has failed to pay any annual tank

operating fee due pursuant to G.S. 143-215.94C.
(h) Subdivision (1) of subsection (g) of this section shall not be

construed to limit the right of an owner or operator to contest notices

of violation or orders issued by the Department.

(i) An owner or operator who notifies the Department of an
intention to close or upgrade a commercial underground storage tank

as provided in G.S. 143-215. 94B(b)(2a) shall commence the closure

or upgrade prior to 1 July 1994 and shall complete the closure or

upgrade prior to 1 January 1995. An owner who notifies the

Department of an intention to close or upgrade a commercial
underground storage tank and who fails to commence and complete
the closure as specified in this subsection is subject to a civil penalty

as provided in G.S. 143-21 5.94K. The provisions of G.S.
143-215.94B(b)(2a) do not apply if an owner or operator who notifies

the Department of an intention to close or upgrade a commercial
underground storage tank fails to commence or complete the closure

or upgrade within the dates specified in this subsection.
"

Sec. 4. G.S. 143-2 15.94G reads as rewritten:

"§ 143-21 5. 94G. Authority of the Department to engage in cleanups;

actions for Jund reimbursement.

(a) The Department may use staff, equipment, or materials under
its control or provided by other cooperating federal. State, or local

agencies and 4o may contract with any agent or contractor it deems
appropriate to develop and implement a cleanup ^lan plan, to provide
interim alternative sources of drinking water to third parties, and to

pay the initial costs for providing permanent alternative sources of
drinking water to third parties, and 4© shall pay the costs resulting

from commercial underground storage tanks from the Commercial
Fund and shall pay the costs resulting from noncommercial
underground storage tanks authorized by G.S . 1 43 -21 594D(b) from
the Noncommercial Fund Fund, whenever there is a discharge or

release of petroleum from any of the following:

(1) A noncommercial underground storage tank.

(2) An underground storage tank whose owner or operator

cannot be identified or located.
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(3) An underground storage tank whose owner or operator fails

to proceed as required by G.S. 143-21 5.94E(a).

(4) A commercial underground storage tank taken out of

operation prior to 1 January 1974 if, when the discharge or

release is discovered, neither the owner nor operator owns
or leases the land on which the underground storage tank is

located.

(al) Every State agency shall provide to the Department to the

maximum extent feasible such staff, equipment, and materials as may
be available and useful to the development and implementation of a

cleanup program.

(a2) The cost of any action authorized under subsection (a) of this

section shall be paid, to the extent funds are available, from the

following sources in the order listed:

(1) Any funds to which the State is entitled under any federal

program providing for the cleanup of petroleum discharges

or releases from underground storage tanks, including, but

not limited to, the Leaking Underground Storage Tank Trust

Fund established pursuant to 26 U.S.C. § 4081 and 42
U.S.C. § 6991b(h).

(2) The Commercial Fund or the Noncommercial Fund.
(b) Whenever the discharge or release of a petroleum product is

from a commercial underground storage tank, the Department may
supervise the cleanup of environmental damage required by G.S.
143-21 5.94E(a). If the owner or operator elects to have the

Commercial Fund reimburse or pay for any costs allowed under G.S.
143-21 5.94B(b), the Department shall require the owner or operator

to submit documentation of all expenditures claimed for the purposes
of establishing that the owner or operator has spent the amounts
required to be paid by the owner or operator pursuant to and in

accordance with G.S. l43-215.94E(b). The Department shall allow

credit for all expenditures that the Department determines to be
reasonable and necessary. The Department may not pay for any costs

for which the Commercial Fund was established until the owner or

operator has paid the amounts specified in G.S. l43-215.94E(b).

(c) The Secretary shall keep a record of all expenses incurred for

the services of State personnel and for the use of the State's equipment
and material.

(d) The Secretary shall seek reimbursement through any legal

means available, for:

(1) Any costs not authorized to be paid from either the

Commercial or the Noncommercial Fund;

(2) The amounts provided for in G.S. 143-21 5.94B(b) required

to be paid for by the owner or operator pursuant to G.S.

1466



Session Laws - 1993 CHAPTER 402

143-21 5.94E(b) where the owner or operator of a

commercial underground storage tank is later identified or

located;

(3) The amounts provided for in G.S. 143-21 5.94B(b) required

to be paid for by the owner or operator pursuant to G.S.

143-21 5. 94E(b) where the owner or operator of a

commercial underground storage tank failed to proceed as

required by G.S. 143-215.94E(a);

(3a) The amounts provided for by G.S. 143-21 5 94B(b)(5)

required to be paid by the owner or operator to third

parties for the cost of providing interim ahernative sources

of drinking water to third parties and the initial cost of

providing permanent alternative sources of drinking water

to third parties;

(4) Any funds due under G.S. 143-21 5.94E(g); and

(5) Any funds to which the State is entitled under any federal

program providing for the cleanup of petroleum discharges

or releases from underground storage tanks.

(e) In the event that a civil action is commenced to secure

reimbursement pursuant to subdivisions (1) through (4) of subsection

(d) of this section, the Secretary may recover, in addition to any

amount due, the costs of the action, including but not limited to

reasonable attorney's fees and investigation expenses. Any monies

received or recovered as reimbursement shall be paid into the

appropriate fund or other source from which the expenditures were

made.

(f) In the event that a recovery equal to or in excess of the amounts

required to be paid for by the owner or operator pursuant to G.S.

143-21 5.94E(b) is recovered pursuant to subdivisions (2) and (3) of

subsection (d) of this section for the costs described in G.S.

143-21 5. 94B(b), the Department shall transfer funds from the

Commercial Fund that would have been paid from the Commercial
Fund pursuant to G.S. 143-215.94B(b) if the owner or operator had

proceeded with the cleanup, but which were paid from the

Noncommercial Fund, into the Noncommercial Fund."

Sec. 5. G.S. 143-21 5.94H reads as rewritten:

" § 143-215. 94H. Financial responsibility.

The Department shall require each owner and operator of a

petroleum underground storage tank who is required to demonstrate

financial responsibility under rules promulgated by the United States

Environmental Protection Agency pursuant to 42 U.S.C. § 6991b(d)

to maintain evidence of financial responsibility of not less than the

amounts required to be paid for by the owner or operator pursuant to

G.S. 143-21 5. 94E(b) per occurrence for costs described in G.S.
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143-21 5.94B(b) and G.S. 143 -2 15 .94D(b) . 143-21 5.94D(bl).
Financial responsibility may be established in accordance witli rules

adopted by the Commission which shall provide that financial

responsibility may be established by either insurance, guarantee,
surety bond, letter of credit, qualification as a self-insurer, or any
combination thereof. The compliance date schedule for demonstrating
financial responsibility shall conform to the schedule adopted by the

Environmental Protection Agency."
Sec. 6. G.S. 143-215.94M reads as rewritten:

"§ 143-21 5. 94M. Reports.

(a) The Secretary shall present a semiannual report to the Joittt

Legislative—Commission—on

—

Governmental—Operation s—aod—the

Environmental Review Commission which shall include at least the

following:

(1) A list of all discharges or releases of petroleum from
underground storage tanks;

(2) A list of all cleanups requiring State funding through the

Noncommercial Fund and a comprehensive budget to

complete such cleanups;

(3) A list of all cleanups undertaken by tank owners or operators

and the status of these cleanups;

(4) A statement of receipts and disbursements for both funds;

the Commercial Fund and the Noncommercial Fund;
(5) A statement of all claims against both fund s the Commercial

Fund and the Noncommercial Fund, including claims paid,

claims denied, pending claims, *Bd anticipated claims, and
any other obligations;

(6) The adequacy of both funds the Commercial Fund and the

Noncommercial Fund to carry out the purposes of this Part;

Part together with any recommendations as to measures that

may be necessary to assure the continued solvency of the

Commercial Fund and the Noncommercial Fund; and

(7) A statement of the condition of the Loan Fund and a

summary of all activity under the Loan Fund.
(b) The semiannual reports required by this section shall be made

by the Secretary on 1 March and 1 September of each year beginning
1 March 1992."

Sec. 7. G.S. 143-215.94P reads as rewritten:

"§ 143-21 5. 94P. Groundwater Protection Loan Fund.

(a) There is established under the control and direction of the

Department the Groundwater Protection Loan Fund. This Loan Fund
shall be a nonreverting revolving fund consisting of any monies
appropriated to it by the General Assembly or available to it from
grants, and other monies paid to it or recovered on behalf of the Loan
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Fund. The Loan Fund shall be credited with interest on the Loan
Fund by the State Treasurer pursuant to G.S. 147-69.2 and G.S.

147-69.3.

(b) The Loan Fund shall be used to provide loans to the owners of

commercial petroleum underground storage tanks who are

creditworthy but may be unable to secure conventional loans to

upgrade or replace commercial underground storage tanks in use on 1

July 1991 so as to meet the performance standards applicable to tanks

installed after 22 December 1988 or the requirements that existing

underground storage tanks must meet by 22 December 1998. All

applications for loans under this section must be received by the

Department prior to 1 January 1995.

(c) U sing—generally—accepted—

s

tandard s

—

prevailing—among
commercial lending institution s , the The Department shall adopt rules

for use in managing the Loan Fund. Rules for managing the Loan
Fund shall be based on generally accepted standards prevailing among
commercial lending institutions with such modifications as may be

necessary to achieve the purpose of this section to make loans

available to creditworthy applicants. The Department shall administer

the loan program through existing commercial lending institutions. In

the event that the Department is unable to arrange for the

administration of the loan program through existing commercial
institutions in all or any part of the State, the Department may
administer the loan program through the Office of State Budget and
Management. Each commercial institution or agency that administers

any part of the loan program shall collect all charges for securing and
administering each loan, including but not limited to application fees,

recording costs, collection costs, and attorneys' fees from the

borrower. Receipt of a loan from the Loan Fund is not a right, duty,

or privilege; therefore. Article 3 of Chapter 150B of the General
Statutes does not apply to the grant or denial of a loan from the Loan
Fund.

(d) Funds received in repayment of loans made from the Loan
Fund shall be deposited into the Loan Fund until the proceeds of all

approved loans are disbursed to the borrowers. Thereafter, funds

received in repayment of loans made from the Loan Fund and any
other funds remaining in the Loan Fund shall be deposited in the

Commercial Fund.

(e) In the event of a default on a loan from the Loan Fund or a

violation of a loan agreement, the Secretary may request the Attorney

General to bring a civil action for collection of the amount owed or

other appropriate relief. An action shall be filed in the superior court

of the county where the loan recipient resides, where the loan

recipient does business, or where the tanks replaced or upgraded by
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the loan are located. In an action, the Attorney General may recover
all costs of litigation, including attorneys' fees.

(f) If the State incurs liability in extending credit from the Loan
Fund and, as a resuh of the liability, the State is ordered to pay or, as
part of a settlement agreement, agrees to pay damages or other costs,

the State shall seek reimbursement for the amount of the damages or
other costs from the following sources in the order listed:

(1) Any funds to which the State is entitled under any federal

program providing for the cleanup of petroleum discharges
or releases from underground storage tanks, including but
not limited to the Leaking Underground Storage Tank Trust
Fund established pursuant to 26 U.S.C. § 4081 and 42
U.S.C. § 6991b(h).

(2) The Noncommercial Fund.

(3) The Commercial Fund."
Sec. 8. G.S. 119-18 reads as rewritten:

"§ 119-18. Inspection fee; allotments for administration expenses , tax

and distribution of the tax proceeds.

(a) For the purpose of defraying the expenses of enforcing the

provisions of this Article there shall be paid to the Secretary of
Revenue a charge Tax. -- An inspection tax of one fourth of one cent

(1/4 of IC) per gallon is levied upon all kerosene and motor fuel. The
inspection tax on motor fuel is due and payable to the Secretary of
Revenue at the same time that the per gallon excise tax on motor fuel

is due and payable under Articles 36 and 36A of Chapter 105 of the

General Statutes. The inspection tax on kerosene is payable monthly
to the Secretary by a distributor required to be licensed under G.S.
119-16.2. A monthly report by a distributor required to be licensed

under G.S. 119-16.2 is due by the 20th of each month and applies to

kerosene received by the distributor during the preceding month.
(b) Proceeds. - The proceeds of the inspection tax levied by this

section shall be applied first to the costs of administering this Article

and Subchapter V of Chapter 105 of the General Statutes. The
remainder of the proceeds shall be credited on a monthly basis to the

Commercial Leaking Petroleum Underground Storage Tank Cleanup
Fund and the Noncommercial Leaking Petroleum Underground
Storage Tank Cleanup Fund. If the amount of revenue in the

Noncommercial Fund at the end of a month is at least five million

dollars ($5,000,000), one-half of the remainder of the proceeds shall

be credited to the Noncommercial Fund and one-half of the remainder
of the proceeds shall be credited to the Commercial Fund. If the
amount of revenue in the Noncommercial Fund at the end of a month
is less than this threshold amount, all of the remainder of the proceeds
shall be credited to the Noncommercial Fund. There shalU from time
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to time , be allotted by the Office of State Budget and Management,

from the inspection fees collected under authority of the in spection

laws of this State, such sums as may be necessary to admini ster and

effectively enforce the provi sions of the inspection laws .

(c) No Local Tax. — No county, city, or town shall impose any

inspection charge, tax, or fee, in the nature of the charge prescribed

by this section, upon kerosene and motor fuel. Distributors of

kerosene licensed under G . S . 119 - 16.2 shall file reports as required

by the Secretary of Revenue, by not later than the twentieth of each

month, and remit to the Secretary of Revenue one quarter of a cent

(1/4 of IC) in spection fee per gallon on all kerosene received during

the preceding month ."

Sec. 9. Section 17 of Chapter 652 of the 1989 Session Laws, as

rewritten by Section 31 of Chapter 799 of the 1989 Session Laws, is

repealed.

Sec. 10. G.S. 143-215.87 reads as rewritten:

" § 145-215.87. Oil or Other Hazardous Substances Pollution Protection

Fund.

There is hereby established under the control and direction of the

Department an Oil or Other Hazardous Substances Pollution

Protection Fund which shall be a non lapsing, revolving fund

consisting of any moneys appropriated for such purpose by the

General Assembly or that shall be available to it from any other

source. The moneys shall be used to defray the expenses of any

project or program for the containment, collection, dispersal or

removal of oil or other hazardous substances discharged to the land or

waters of this State, or discharged into waters outside the territorial

limits of the State which affect land and waters or related uses within

the State, or for restoration necessitated by the di scharge. State; to

assess damages for injury to, destruction of, or loss of use of natural

resources; and to develop and implement plans for restoration,

rehabilitation, replacement, or acquisition of the equivalent of the

natural resources injured by the discharge. In addition to any moneys
that shall be appropriated or otherwise made available to it, the fund

shall be maintained by fees, charges, penalties or other moneys paid

to or recovered by or on behalf of the Department under the

provisions of this Part. Any moneys paid to or recovered by or en

behalf of the Department as fees, charges, penalties or other payments

as damages authorized by this Part shall be paid to the Oil or Other

Hazardous Substances Pollution Protection Fund in an amount equal

to the sums expended from the fund for the project or activity. Within

the meaning of this section, the word 'penalties' means civil penalties

and does not include criminal fines or penalties."
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Sec. 11. The Secretary of Environment, Health, and Natural

Resources may waive reimbursement under subdivisions (1), (3),

(3a), and (5) of G.S. 143-215.94G, as amended by Section 5 of this

act, of all or any part of the costs of developing and implementing a

cleanup plan for a discharge or release of petroleum from an

underground storage tank that is owned or operated by a public

hospital, as defined by G.S. 131E-48. With respect to a discharge or

release from a commercial underground storage tank owned or

operated by a public hospital that was discovered and reported prior to

1 January 1993, the Secretary may grant a waiver under this section

without regard to whether the annual operating fee imposed by G.S.

143-215.94C was paid. In order to request a waiver under this

section, a public hospital shall make a specific written request to the

Secretary setting out the reasons for the requested waiver. The public

hospital shall provide the Secretary with all financial and other

information necessary to determine whether a waiver should be

granted. The Secretary shall grant a waiver under this section only if

the Secretary finds that the public hospital has cooperated fully with

the Department in developing and implementing the cleanup plan and

that reimbursement of cleanup costs would render the public hospital

insolvent or would otherwise result in an extreme hardship to the

hospital.

Sec. 12. Section 1 through Section 7 and Sections 10 and 12 of

this act are effective upon ratification. Sections 8 and 9 of this act

become effective 1 July 1993. Section 11 of this act is effective upon
ratification and expires 30 June 1995.

In the General Assembly read three times and ratified this the

19th day of July, 1993.

S.B. 549 CHAPTER 403

AN ACT TO PROVIDE THAT THE DEPARTMENT OF JUSTICE
MAY PROVIDE CRIMINAL RECORD CHECKS TO
HOSPITALS, NURSING HOMES, AND AREA MENTAL
HEALTH, DEVELOPMENTAL DISABILITIES, AND
SUBSTANCE ABUSE AUTHORITIES AND THEIR CONTRACT
AGENCIES.

The General Assembly of North Carolina enacts:

Section 1. Article 4 of Chapter 114 of the General Statutes is

amended by adding a new section to read:
"
§ 114-19.3. Criminal record checks of personnel of hospitals, nursing

homes, and area mental health, developmental disabilities, and substance

abuse authorities and their contract agencies.
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The Department of Justice may provide a criminal record check to a

hospital or nursing home licensed under Chapter 13 IE of the General

Statutes and to a hospital or an area mental health, developmental

disabilities, and substance abuse authority licensed under Chapter

122C of the General Statutes, including a contract agency of an area

authority that is subject to the provisions of Article 4 of Chapter 122C

of the General Statutes, of an individual who is employed by the

hospital, nursing home, area authority, or contract agency or of an

individual who has applied for employment with the hospital, nursing

home, area authority, or contract agency if the employee or applicant

consents to the record check. The information shall be kept

confidential by the hospital, nursing home, area authority, or contract

agency that received the information. Upon the disclosure of

confidential information under this section by a hospital, nursing

home, area authority, or contract agency, the Department may refuse

to provide further criminal record checks to the hospital, nursing

home, area authority, or contract agency. The Department shall

charge a fee of ten dollars ($10.00) for conducting a criminal record

check under this section.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

19th day of July, 1993.

S.B. 992 CHAPTER 404

AN ACT TO ALLOW PAMLICO COUNTY TO USE
ALTERNATIVE CONSTRUCTION DELIVERY SYSTEMS TO
CONSTRUCT A BUILDING AND TO ALLOW MARTIN
COUNTY TO CONSTRUCT A FACILITY FOR USE BY THE
NORTHEAST REGIONAL EDUCATION CENTER AND TO
ACQUIRE NECESSARY LAND AND EQUIPMENT
THEREFOR.

The General Assembly of North Carolina enacts:

Section 1. In addition to the construction delivery systems

authorized by G.S. 143-128, which allows the single prime contract

system with single liability for construction and the separate prime

contract system with split liability for construction, the Pamlico

County Board of Commissioners may also use either the construction

management contract system with single liability for construction or

the design and build contract system with single liability for design

and construction for the construction of a building. The Pamlico

County Board of Commissioners may use whichever of these

construction delivery systems that, in its sole discretion, is determined
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by the Pamlico County Board of Commissioners to save taxpayers

money, improve the delivery of the facility, or enhance the capital

budgeting process.

Sec. 2. The County of Martin is authorized to construct one or

more buildings and related facilities, including parking facilities, for

use by the Northeast Regional Education Center and to acquire any
necessary interests in land and equipment therefor.

Sec. 3. Section 2 of this act shall be deemed to provide an
additional and alternative method for the doing of the things authorized

thereby, shall be regarded as supplemental and additional to powers
conferred by other laws, and shall not be regarded as in derogation of

any powers now existing.

Sec. 4. Insofar as the provisions of Section 2 of this act are

inconsistent with the provisions of any general or special laws or parts

thereof, the provisions of Section 2 of this act shall be controlling.

Sec. 5. This act is effective upon ratification. Section 1 of this

act expires June 30, 1995.

In the General Assembly read three times and ratified this the

19th day of July, 1993.

S.B. 1124 CHAPTER 405

AN ACT TO APPOINT PERSONS TO VARIOUS PUBLIC
OFFICES UPON THE RECOMMENDATION OF THE
PRESIDENT OF THE SENATE.

Whereas, G.S. 120-121 authorizes the General Assembly to

make certain appointments to public offices upon the recommendation
of the President of the Senate; and

Whereas, the President of the Senate has made recommendations;
Now, therefore.

The General Assembly of North Carolina enacts:

Section 1. Linda Godwin Murphy of Duplin County and the

Honorable Terry Sanford of Durham County are appointed to the

Board of Trustees of the North Carolina Museum of Art for terms to

expire June 30, 1995.

Sec. 2. Helen Pollard Frazier of Wake County is appointed to

the State Board of Cosmetic Art Examiners for a term expiring June
30, 1996. This is a categorical appointment for a cosmetologist.

Sec. 3. R. Lee Farmer of Caswell County is appointed to the

Criminal Justice Education and Training Standards Commission for a

term to expire June 30, 1995.
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Sec. 4. Michelle Moss of Granville County is appointed to the

Child Day-Care Commission for a term to expire June 30, 1995.

This is the public member categorical appointment. Rebekah

Beerbower of Catawba County is appointed to the Child Day-Care

Commission for a term to expire June 30, 1995. This is the

categorical appointment for a parent of a child enrolled in day care.

Sec. 5. Gail I. Myers of Montgomery County is appointed to

the Board of Trustees of the North Carolina Public Employee

Deferred Compensation Plan for a term to expire on June 30, 1995.

Sec. 6. J. Michael Elder of Mecklenburg County (categorical

appointment for a representative of persons with mental retardation),

Willis E. Williams of Martin County, Cynthia Townsend Harton of

Catawba County (categorical appointment for a representative of

persons with developmental disabilities), Sherman Lewis of Wake

County (categorical appointment for a representative of persons with

sensory impairmenO, Elizabeth Smith of Rowan County, William

Brantley of Nash County, and Claretta Johnson of Lee County

(categorical appointment for a representative of persons with mental

illness) are appointed to the Governor's Advocacy Council for Persons

with Disabilities for terms to expire June 30, 1995.

Sec. 7. Nancy Becker of Durham County is appointed to the

North Carolina Board of Dietetics/Nutrition for a term expiring June

30, 1996. This is the categorical appointment for a professional

whose primary practice is in management of nutritional services. Kim

Dove of Wake County is appointed to the North Carolina Board of

Dietetics/Nutrition for a term to expire June 30, 1994. This is the

categorical appointment for a professional whose primary practice is

consulting in dietetics/nutrition.

Sec. 8. The Honorable David Joyner of Bertie County is

appointed to the State Fire and Rescue Commission for a term to

expire June 30, 1996.

Sec. 9. Betty Chafin Rash of Mecklenburg County and William

Earl Antone, Sr. of Robeson County are appointed to the North

Carolina Housing Finance Agency Board of Directors for terms to

expire June 30, 1995. These are the at-large noncategorical

appointments. Walter Clark of Lincoln County is appointed to the

North Carolina Housing Finance Agency Board of Directors for a

term to expire June 30, 1997. This is the categorical appointment for

someone with experience in home building.

Sec. 10. Leighton W. "Chick" Martin of Transylvania County

and Sally Hunt Royster of Cleveland County are appointed to the

North Carolina Housing Partnership for terms to begin September 1

,

1993, and expire August 31, 1996. These are at-large categorical

appointments. Melvin "Skip" Alston of Guilford County is appointed
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to the North Carolina Housing Partnership for a term to begin

September 1, 1993, and to expire August 31, 1996. This is the

categorical appointment for a low-income housing advocate. The
Honorable Martha Wood of Forsyth County is appointed to the North
Carolina Housing Partnership for a term beginning September 1

,

1993, and expiring August 31, 1996. This is the categorical

appointment for a representative of the League of Municipalities.

Lawrence J. (Joey) Bayer of Craven County is appointed to the North
Carolina Housing Partnership for a term to begin September 1, 1993,

and to expire August 31, 1996. This is the categorical appointment
for a representative of the home building industry.

Sec. 11. Larry Townsend of Wake County is appointed to the

North Carolina State Commission of Indian Affairs for a term to

expire June 30, 1995.

Sec. 12. Patrice A. Hinnant of Guilford County is appointed to

the North Carolina Low-Level Radioactive Waste Management
Authority for a term to expire June 30, 1997.

Sec. 13. Tony Copeland of Wake County is appointed to the

North Carolina Medical Database Commission for a term to expire

June 30, 1993. This is the categorical appointment for a

representative of an employer of less than 200 employees in a business

unrelated to health care.

Sec. 14. Patricia Ann Chamings of Guilford County and Helen
Jernigan of Wake County are appointed to the Commission for Mental
Health, Developmental Disabilities, and Substance Abuse Services for

terms to expire June 30, 1995.

Sec. 15. Dr. Janet Sue Johnson Owen of Robeson County is

appointed to the Board of Trustees of the Teachers' and State

Employees' Comprehensive Major Medical Plan for a term to expire

June 30, 1995. This is the at-large categorical appointment. Joyce
H. Elliott of Buncombe County is appointed to the Board of Trustees

of the Teachers' and State Employees' Comprehensive Major Medical
Plan for a term to expire June 30, 1995. This is the categorical

appointment for an employee enrolled in the Plan.

Sec. 16. Herbert L. Dawson of Craven County is appointed to

the North Carolina State Ports Authority for a term to expire June 30,

1995.

Sec. 17. Wayne Lofton of New Hanover County and Harold
Kennedy of Forsyth County are appointed to the Board of Public

Telecommunications Commissioners for terms to expire June 30,
1995.

Sec. 18. The Honorable Philip O. Redwine of Wake County
and Charles H. "Chuck" Henry, Jr. of Onslow County are appointed

to the Rules Review Commission for terms to expire June 30, 1995.
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Sec. 18.1. G.S. 120-123(lb) reads as rewritten:

"(lb) The Administrative Rules Review Commission as

established by G.S. 143B-30.1."

Sec. 19. Randy Stephen Gregory of Cumberland County is

appointed to the North Carolina School of Science and Mathematics

Board of Trustees for a term to expire June 30, 1997.

Sec. 20. Robert E, Turner of Buncombe County is appointed to

the State Building Commission for a term expiring June 30, 1996.

This is the categorical appointment for a registered engineer whose
primary practice is or was in the design of engineering systems for

buildings.

Sec. 21. Sheriff Richard Frye of Alamance County is appointed

to the North Carolina Sheriffs' Education and Training Standards

Commission for a term to expire June 30, 1995.

Sec. 22. Dr. Myron L. Coulter of Jackson County is appointed

to the North Carolina Board of Science and Technology for a term to

expire June 30, 1995.

Sec. 23. Russell Langley of Dare County is appointed to the

North Carolina Seafood Industrial Park Authority for a term to expire

on June 30, 1995.

Sec. 24. The Honorable Jane Forde of Scotland County and

Toni Fitzpatrick of Harnett County are appointed to the North

Carolina Center for the Advancement of Teaching (NCCAT) Board of

Trustees for terms to expire June 30, 1997.

Sec. 25. Betsy Hackney of Orange County is appointed to the

Board of Trustees of The University of North Carolina Center for

Public Television for a term to expire June 30, 1995.

Sec. 26. Peter Pappas of Mecklenburg County is appointed to

the State Board of Transportation for a term to expire June 30, 1995.

Sec. 27. C. David Hughes, Jr. of Mecklenburg County is

appointed to the Governor's Waste Management Board for a term to

expire June 30, 1995.

Sec. 28. John Edward Pechmann of Cumberland County is

appointed to the Wildlife Resources Commission for a term to expire

April 24, 1995.

Sec. 29. Joyce Wood Byrd of Wilson County is appointed to the

North Carolina Teaching Fellows Commission for a term to expire

June 30, 1997.

Sec. 30. Michael Lloyd Weisel of Wake County is appointed to

the Board of Trustees of the Teachers' and State Employees'
Retirement System for a term to expire June 30, 1995.

Sec. 31. Unless otherwise specified, all appointments made by
this act are for terms to begin upon ratification.

Sec. 32. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the

19th day of July, 1993.

SB. 219 CHAPTER 406

AN ACT TO DELETE THE REQUIREMENT THAT THE BOARD
OF GOVERNORS OF THE UNIVERSITY OF NORTH
CAROLINA REPORT TO THE JOINT LEGISLATIVE
COMMISSION ON GOVERNMENTAL OPERATIONS ON
VENDING OPERATIONS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 116-36.4 reads as rewritten:

"% 116-36.4. Vending facilities.

The Board of Governors shall, not later than October 1 of each

year, 4»ake review an itemized annual report in a format to be

determined by the Office of State Budget and Management to the Joint

Legislative Commission on Governmental Operation s concerning the

use of net proceeds from operations of vending facilities for the

previous fiscal year under G.S. 116-36.1. Net proceeds may be used

only as authorized by the Board of Governors, but this section does

not authorize expenditures for purposes not otherwise authorized by
law. The report shall be broken down itemized by campus and by

authorized purpose. The Board shall also review an annual report

from the UNC Hospitals, monitoring compliance with G.S. 143-

12.1(fl). A copy of the report shall be provided to the Fiscal

Research Division of the Legislative Services Office.
"

Sec. 2. This act becomes effective August 1, 1993.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

SB. 393 CHAPTER 407

AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE
GOVERNMENT PERFORMANCE AUDIT COMMITTEE FOR A
UNIVERSITY OF NORTH CAROLINA PROGRAMMATIC
REVIEW AND A PLAN FOR THE CONTINUED AND
EXPANDED AVAILABILITY OF HIGHER EDUCATION FOR
ALL CITIZENS.

The General Assembly of North Carolina enacts:

Section 1. The Board of Governors of The University of North

Carolina shall review all academic degree programs and research and

public service activities to identify those programs and activities that
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are of low productivity or low priority, or are unnecessarily

redundant. Tlie Board shall develop specific criteria for these

reviews, and shall develop a process to review academic degree

program productivity biennially. The Board's review shall emphasize

identification of processes and resources to strengthen programs that

are or can reasonably be made productive. With regard to those

programs that are not and cannot be made productive, if any, the

Board shall consider eliminating those programs in a manner that does

not negatively impact upon the availability of educational opportunities

for North Carolina citizens. In making its determination, the Board

shall give consideration to the value of maintaining racial and

geographic diversity and to assuring reasonable access for students

who live off campus.

The review of academic degree programs shall be completed by

December 31, 1995. The Board shall report to the General Assembly

and to the Joint Legislative Education Oversight Committee by

February 1, 1996, on its findings. The review of research and public

service activities shall be completed by December 1, 1996. The

Board shall report the results of this review to the General Assembly

and to the Joint Legislative Education Oversight Committee by

February 1, 1997. The reports shall include plans for program

improvement, elimination, consolidation, or other modification, and

for proposed reallocations of any savings.

Sec. 2. G.S. 116-11(3) reads as rewritten:

"(3) The Board shall determine the functions, educational

activities and academic programs of the constituent

institutions. The Board shall also determine the types of

degrees to be awarded. The powers herein given to the

Board shall not be restricted by any provision of law

assigning specific functions or responsibilities to designated

institutions, the powers herein given superseding any such

provisions of law. The Board, after adequate notice and

after affording the institutional board of trustees an

opportunity to be heard, shall have authority to withdraw

approval of any existing program if it appears that the

program is unproductive, excessively costly or

unnecessarily duplicative. The Board shall review the

productivity of academic degree programs every two years,

using criteria specifically developed to determine program

productivity.
"

Sec. 3. The Board of Governors of The University of North

Carolina shall develop a plan for the continued and expanded

availability of higher education for all citizens, focusing on the

availability of opportunities in underserved areas by means other than
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the establishment of additional degree programs. The expanded use of
video and audio distance learning technology, the expanded use of
graduate centers to avoid program duplication, the potential for

expanded funding of extension instruction, and increased cooperative

programs with the North Carolina Community College System and the

public school system should all be considered in developing the plan.

The Board shall present to the General Assembly by February 1994 a

schedule for development and submission of this plan.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

S.B. 602 CHAPTER 408

AN ACT TO PROVIDE GROUP HEALTH INSURANCE TO
BUSINESSES COMPRISING MORE THAN TWENTY-FIVE
EMPLOYEES AND TO MAKE IMPROVEMENTS IN THE
NORTH CAROLINA SMALL EMPLOYER GROUP HEALTH
COVERAGE REFORM ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 58-50-110(14) reads as rewritten:

"(14) 'Late enrollee' means an eligible employee or dependent
who requests enrollment in a health benefit plan of a

small employer following after the end of the initial

enrollment period provided under the terms of the health

benefit plan; plan in effect at the time the employee first

became eligible; provided that the initial enrollment period

shall be a period of at least 30 days. However, an eligible

employee or dependent shall not be considered a late

enrollee if:

a. The individual:

1. Was covered under another employer health

benefit plan at the time the individual was eligible

to enroll;

2. Stated, at the time of the initial enrollment, that

coverage under another employer health benefit

plan was the reason for declining enrollment;

3. Has lost coverage under another employer health

benefit plan as a result of termination of

employment, the termination of the other plan's

coverage, death of a spouse, or divorce; and

1480



Session Laws - 1993 CHAPTER 408

4. Requests enrollment within 30 days after

termination of coverage provided under anotiier

employer health benefit plan;

b. The individual is employed by an employer that offers

multiple health benefit plans and the individual elects a

different plan during an open enrollment period; or

c. A court has ordered coverage be provided for a spouse

or minor child under a covered employee's health

benefit plan and request for enrollment is made within

30 days after issuance of the court order."

Sec. 2. G.S. 58-50-110(22) reads as rewritten:

"(22) 'Small employer' means any person actively engaged in

business that, on at least fifty percent (50%) of its

working days during the preceding year, employed no
more than -25 49 eligible employees and not less than

three two eligible employees, the majority of whom are

employed within this State. Small employer includes

companies that are affiliated companies, as defined in

G.S. 58-19-5(1) or that are eligible to file a combined tax

return under Chapter 105 of the General Statutes or under

the Internal Revenue Code. Except as otherwise provided,

the provisions of this Act that apply to a small employer
shall continue to apply until the plan anniversary

following the date the employer no longer meets the

requirements of this section."

Sec. 3. G.S. 58-51 -80(b) reads as rewritten:

"(b) No policy or contract of group accident, group health or

group accident and health insurance shall be delivered or issued for

delivery in this State unless the group of persons thereby insured

conforms to the requirements of the following subdivisions:

(1) Under a policy issued to an employer, principal, or to the

trustee of a fund established by an employer or two or more
employers in the same industry or kind of business, or by a

principal or two or more principals in the same industry or

kind of business, which employer, principal, or trustee shall

be deemed the policyholder, covering, except as hereinafter

provided, only employees, or agents, of any class or classes

thereof determined by conditions pertaining to employment,
or agency, for amounts of insurance based upon some plan

which will preclude individual selection. The premium may
be paid by the employer, by the employer and the employees
jointly, or by the employee; and where the relationship of

principal and agent exists, the premium may be paid by the

principal, by the principal and agents, jointly, or by the
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agents. If the premium is paid by the employer and the

employees jointly, or by the principal and agents jointly, or

by the employees, or by the agents, the group shall be

structured on an actuarially sound basis.

(2) For employer groups of 50 or more persons no evidence of

individual insurability may be required at the time the

person first becomes eligible for insurance or within 31 days

thereafter except for any insurance supplemental to the basic

coverage for which evidence of individual insurability may
be required. With respect to trusteed groups the phrase

'groups of 50' must be applied on a participating unit basis

for the purpose of requiring individual evidence of

insurability.

(3) Policies may contain a provision limiting coverage for

preexisting conditions. Preexisting conditions must be

covered no later than 12 months after the effective date of

coverage. Preexisting conditions are defined as 'those

conditions for which medical advice or treatment was

received or recommended or which could be medically

documented within the 12-month period immediately

preceding the effective date of the person's coverage.'

Preexisting conditions exclusions may not be implemented by

any successor plan as to any covered persons wiio have

already met all or part of the waiting period requirements

under any prior group plan. Credit must be given for that

portion of the waiting period which was met under the prior

plan. For employer groups of 50 or more persons: In

determining whether a preexisting condition provision

applies to an eligible employee or to a dependent, all health

benefit plans shall credit the time the person was covered

under a previous group health benefit plan if the previous

coverage was continuous to a date not more than 60 days

before the effective date of the new coverage, exclusive of

any applicable waiting period under the new coverage.
"

Sec. 3.1. G.S. 58-51 -80(c) reads as rewritten:

"(c) The term 'employees' as used in this section shall be deemed
to include, for the purposes of insurance hereunder, employees of a

single employer, the officers, managers, and employees of the

employer and of subsidiary or affiliated corporations of a corporation

employer, and the individual proprietors, partners, and employees of

individuals and firms of which the business is controlled by the

insured employer through stock ownership, contract or otherwise.

Employees shall be added to the group coverage no later than 90 days

after their first day of employment. Employment shall be considered
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continuous and not be considered broken except for unexcused

absences from work for reasons otlier than illness or injury. The

term 'employee' is defined as a nonseasonal person working 30 hours

per week, who works on a full-time basis, with a normal work week

of 30 or more hours and who is otherwise eligible for Govern^

coverage, but does not include a person who works on a part-time,

temporary, or substitute basis. The term 'employer' as used herein

may be deemed to include the State of North Carolina, any county,

municipality or corporation, or the proper officers, as such, of any

unincorporated municipality or any department or subdivision of the

State, county, such corporation, or municipality determined by

conditions pertaining to the employment."

Sec. 4. G.S. 58-65-60(e) reads as rewritten:

"(e) A hospital service corporation may issue a master group

contract with the approval of the Commissioner of Insurance provided

such contract and the individual certificates issued to members of the

group, shall comply in substance to the other provisions of this Article

and Article 66 of this Chapter. Any such contract may provide for the

adjustment of the rate of the premium or benefits conferred as

provided in said contract, and in accordance with an adjustment

schedule filed with and approved by the Commissioner of Insurance.

If such master group contract is issued, altered or modified, the

subscribers' contracts issued in pursuance thereof are altered or

modified accordingly, all laws and clauses in subscribers' contracts to

the contrary notwithstanding. Nothing in this Article and Article 66

of this Chapter shall be construed to prohibit or prevent the same.

Forms of such contract shall at all times be furnished upon request of

subscribers thereto.

(1) For employer groups of 50 or more persons no evidence of

individual insurability may be required at the time the

person first becomes eligible for coverage or within 31 days

thereafter except for any insurance supplemental to the basic

coverage for which evidence of individual insurability may

be required. With respect to trusteed groups the phrase

'groups of 50' must be applied on a participating unit basis

for the purpose of requiring individual evidence of

insurability.

(2) Employer master group contracts may contain a provision

limiting coverage for preexisting conditions. Preexisting

conditions must be covered no later than 12 months after the

effective date of coverage. Preexisting conditions are defined

as 'those conditions for which medical advice or treatment

was received or recommended or which could be medically

documented within the 12-month period immediately
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preceding the effective date of the person's coverage.'

Preexisting conditions exclusions may not be implemented by
any successor plan as to any covered persons who have
already met all or part of the waiting period requirements
under any prior group plan. Credit must be given for that

portion of the waiting period which was met under the prior

plan. For employer groups of 50 or more persons: In

determining whether a preexisting condition provision

applies to an eligible employee or to a dependent, all health

benefit plans shall credit the time the person was covered
under a previous group health benefit plan if the previous

coverage was continuous to a date not more than 60 days
before the effective date of the new coverage, exclusive of

any applicable waiting period under the new coverage.

(3) Employees shall be added to the master group coverage no
later than 90 days after their first day of employment.
Employment shall be considered continuous and not be
considered broken except for unexcused absences from work
for reasons other than illness or injury. The term
'employee' is defined as a nonseasonal person working 30
hours per week, who works on a full-time basis, with a

normal work week of 30 or more hours and who is

otherwise eligible for coverage , coverage, but does not

include a person who works on a part-time, temporary, or

substitute basis.

(4) Whenever an employer master group contract replaces

another group contract, whether this contract was issued by
a corporation under Articles 1 through 67 of this Chapter,

the liability of the succeeding corporation for insuring

persons covered under the previous group contract is (i)

each person is eligible for coverage in accordance with the

succeeding corporation's plan of benefits with respect to

classes eligible and activity at work and nonconfinement
rules must be covered by the succeeding corporation's plan

of benefits; and (ii) each person not covered under the

succeeding corporation's plan of benefits in accordance with

(i) above must nevertheless be covered by the succeeding

corporation if that person was validly covered, including

benefit extension, under the prior plan on the date of

discontinuance and if the person is a member of the class of

persons eligible for coverage under the succeeding

corporation's plan."

Sec. 5. G.S. 58-67-85(c) reads as rewritten:
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"(c) Employer master group contracts may contain a provision

limiting coverage for preexisting conditions. Preexisting conditions

must be covered no later than 12 months after the effective date of

coverage. Preexisting conditions are defined as "those conditions for

which medical advice or treatment was received or recommended or

which could be medically documented within the 12-month period

immediately preceding the effective date of the person's coverage."

Preexisting conditions exclusions may not be implemented by any

successor plan as to any covered persons who have already met all or

part of the waiting period requirements under any prior group plan.

Credit must be given for that portion of the waiting period which was

met under the prior plan. For employer groups of 50 or more

persons: In determining whether a preexisting condition provision

applies to an eligible employee or to a dependent, all health benefit

plans shall credit the time the person was covered under a previous

group health benefit plan if the previous coverage was continuous to a

date not more than 60 days before the effective date of the new

coverage, exclusive of any applicable waiting period under the new
coverage.

"

Sec. 5.1. G.S. 58-67-85(d) reads as rewritten:

"(d) Employees shall be added to the master group coverage no

later than 90 days after their first day of employment. Employment

shall be considered continuous and not be considered broken except

for unexcused absences from work for reasons other than illness or

injury. The term 'employee' is defined as a nonseasonal person

working 30 hours per week, who works on a full-time basis, with a

normal work week of 30 or more hours and who is otherwise eligible

for coverage, coverage, but does not include a person who works on a

part-time, temporary, or substitute basis.
"

Sec. 6. G.S. 58-50-l30(a) reads as rewritten:

"(a) Health benefit plans covering small employers are subject to

the following provisions:

(1) Except in the case of a late enrollee, any preexisting-

conditions provision may not limit or exclude coverage for a

period beyond 12 months following the insured's effective

date of coverage and m»y—ooly

—

relate—to

—

conditions

manifesting themselves in a manner that would cause an

ordinarily prudent person to seek medical advice, diagnosis,

care, or treatment; or for which medical advice, diagnosi s ,

care, or treatment was recommended or received during the

12 months immediately before the effective date of coverage

or as—to a pregnancy exi sting on the effective date of

coverage, must define preexisting conditions as 'those

conditions for which medical advice or treatment was
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received or recommended or that could be medically

documented within the 12-month period immediately

preceding the effective date of the person's coverage'.

(2) In determining whether a preexisting-conditions provision

applies to an eligible employee or to a dependent, all health

benefit plans shall credit the time the person was covered

under a previous group health benefit plan if the previous

coverage was continuous to a date not more than -30 60 days

before the effective date of the new coverage, exclusive of

any applicable waiting period under the plan.

(3) The health benefit plan is renewable with respect to all

eligible employees or dependents at the option of the

policyholder or contract holder except:

a. For nonpayment of the required premiums by the

policyholder or contract holder;

b. For fraud or misrepresentation of the policyholder or

contract holder or, with respect to coverage of individual

enrollees, the enrollees, or their representatives;

c. For noncompliance with plan provisions that have been

approved by the Commissioner;

d. When the number of enrollees covered under the plan is

less than the number of insureds or percentage of

enrollees required by participation requirements under

the plan; or

e. When the policyholder or contract holder is no longer

actively engaged in the business in which it was engaged

on the effective date of the plan.

f. When the small employer carrier stops writing new
business in the small employer market, if:

1

.

It provides notice to the Department and either to the

policyholder, contract holder, or employer, of its

decision to stop writing new business in the small

employer market; and

2. It does not cancel health benefit plans subject to this

Act for 180 days after the date of the notice required

under paragraph 1; and for that business of the

carrier that remains in force, the carrier shall

continue to be governed by this Act with respect to

business conducted under this Act.

A small employer carrier that stops writing new business in

the small employer market in this State after January 1,

1992, shall be prohibited from writing new business in the

small employer market in this State for a period of five years

from the date of notice to the Commissioner. In the case of
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an HMO doing business in the small employer market in

one service area of this State, the rules set forth in this

subdivision shall apply to the HMO's operations In the

service area, unless the provisions of G.S. 58-50- 125(g)

apply.

(4) Late enroUees may be excluded from coverage for the

greater of 18 months or an 18-month preexisting-condition

exclusion; however, if both a period of exclusion from

coverage and a preexisting-condition exclusion are applicable

to a late enrollee, the combined period shall not exceed 18

months. If a period of exclusion from coverage is applied, a

late enrollee shall be enrolled at the end of such period in

the health benefit plan currently held by the small employer.

(5) A carrier may continue to enforce reasonable employer

participation and contribution requirements on small

employers applying for coverage; however, participation and

contribution requirements may vary among small employers

only by the size of the small employer group, group, and the

minimum participation for a small employer group must be

the greater of two or twenty-five percent (25%) of eligible

employees. In applying minimum participation requirements

with respect to a small employer , a small employer carrier

shall not consider employees or dependents who have

qualifying existing coverage in determining whether the

applicable percentage of participation is met. ^Qualifying

existing coverage' means benefits or coverage provided

under: (i) Medicare or Medicaid; or (ii) an employer-based

health insurance or health benefit arrangement that provides

benefits similar to or exceeding benefits provided under the

basic health care plan.

(6) If a small employer carrier offers coverage to a small

employer, the small employer carrier shall offer coverage to

all eligible employees of a small employer and their

dependents. A small employer carrier shall not offer

coverage to only certain individuals in a small employer

group except in the case of late enrollees as provided in G.S.

58-50- 130(a)(4).

(7) A small employer carrier shall not modify any health benefit

plan with respect to a small employer, any eligible

employee, or dependent through riders, endorsements, or

otherwise, in order to restrict or exclude coverage for certain

diseases or medical conditions otherwise covered by the

health benefit plan.
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(8) In the case of an eligible employee or dependent of an

eligible employee who was excluded from or denied coverage

by a small employer carrier on or before August 14, 1992,

the small employer carrier shall provide an opportunity for

such eligible employee or dependent to enroll in the health

benefit plan currently held by the small employer not later

than the next plan anniversary on or after August 14,

1992.
"

Sec. 7. G.S. 58-50- 150(g) reads as rewritten:

"(g) Any member that elects to be a reinsuring carrier may cede,

and the Pool shall reinsure the reinsuring carrier, subject to all of the

following:

(1) The Pool shall reinsure any basic and standard health care

plan originally issued or delivered for original issue by a

reinsuring carrier on or after January 1, 1992, under the

requirements in G.S. 58-50-125(d). With respect to a basic

or standard health care plan, the Pool shall reinsure the

level of coverage provided and, with respect to other plans,

the Pool shall reinsure the level of coverage provided in the

basic or standard health care plan up to, but not exceeding,

the level of coverage provided under either the basic or

standard health care plans. Small group business of

reinsuring carriers in force before January 1, 1992, may not

be ceded to the Pool until January 1, 1995, and then only if

and when the Board determines that sufficient funding

sources are available.

(2) The Pool shall reinsure eligible employees or their

dependents or entire small employer groups according to the

following:

a. With respect to eligible employees and their dependents

who either (i) are employed by a small employer as of

the date such employer's coverage by the member begins

and who enroll in a manner such that they are not

considered to be late enrollees to the plan, or (ii) are

hired after the beginning of the employer's coverage by

the member and who are not late enrollees to the plan:

member: The coverage may be reinsured within 60 days

after the beginning of the eligible employees' or

dependents' coverage under the plan.

b. With respect to eligible employees and their dependents,

when the entire employer group is eligible for

reinsurance: A small employer carrier may reinsure the

entire employer group within 60 days after the beginning

of the group's coverage under the plan.
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With respect to any person reinsured, no reinsurance

may be provided for a reinsured employee or dependent

until five thousand dollars ($5,000) in benefit payments

have been made for services provided during a calendar

year for that reinsured employee or dependent, which

payments would have been reimbursed through the

reinsurance in the absence of the five thousand dollar

($5,000) deductible. The Boards shall review

periodically the amount of the deductible and adjust it for

inflation. In addition, the member shall retain ten

percent (10%) of the next fifty thousand dollars

($50,000) of benefit payments during a calendar year

and the Pool shall reinsure the remainder; provided that

the members' liability under this section shall not exceed

ten thousand dollars ($10,000) in any one calendar year

with respect to any one person reinsured. The amount

of the member's maximum liability shall be periodically

reviewed by the Board and adjusted for inflation, as

determined by the Board.

Reinsurance may be terminated for each reinsured

employee or dependent on any plan anniversary.

Premium rates charged for reinsurance by the program

to an HMO that is approved by the Secretary of Health

and Human Services as a federally qualified health

maintenance organization under 42 U.S.C. § 300 et

seq., shall be reduced to reflect the restrictions and

requirements of 42 U.S.C. § 300 et seq.

Every carrier subject to G.S. 58-50-130 shall apply its

case management and claims handling techniques,

including but not limited to utilization review, individual

case management, preferred provider provisions, other

managed care provisions or methods of operation,

consistently with both reinsured and nonreinsured

business.

Except as otherwise provided in this section, premium

rates charged by the Pool for coverage reinsured by the

Pool for that classification or group with similar case

characteristics and coverage shall be established as

follows:

1. One and one-half times the rate established by the

Pool with respect to the eligible employees and their

dependents of a small employer, all of whose

coverage is reinsured with the Pool and who are

reinsured in accordance with this section.
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2. Five times the rate established by the Pool with

respect to an eligible employee or dependent who is

reinsured in accordance with this section.

(3) The Pool shall reinsure no more than the level of benefits

provided in either the basic or standard health care plan

established in accordance with G.S, 58-50-125.

(4) The Pool may issue different types and levels of reinsurance

coverage, including stop-loss coverage; and the reinsurance

premium shall be adjusted to reflect the type and level of

reinsurance coverage issued.

(5) The reinsurance premium shall also be adjusted to reflect

cost containment features of the plan of operation that have

proven to be effective including, but not limited to: preferred

provider provisions, utilization review of medical necessity of

hospital and physician services, case management benefit

alternatives, and other managed care provisions or methods

of operation."

Sec. 8. Sections 2 through 5 of this act apply to all health

benefit plans that are delivered, issued for delivery, or on the next

anniversary date of a policy or contract that is renewed or continued in

this State or covering persons residing in this State on and after

January 1, 1994. The remainder of this act becomes effective October

1, 1993.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

S.B. 603 CHAPTER 409

AN ACT TO MAKE SUBSTANTIVE CHANGES IN VARIOUS
INSURANCE AND INSURANCE-RELATED LAWS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 58-3-100 reads as rewritten:

" § 58-3-100. Revocation, suspension and refusal to renew license.

The license of any insurer, including fraternal orders and societies ,

may in the di scretion of the Commi ssioner be su spended or revoked or

its renewal refused, (a) The Commissioner may revoke, suspend, or

refuse to renew the license of any insurer if:

(1) Whenever it The insurer fails or refuses to comply with any

law, order or regulation rule applicable to -it^ the insurer.

(2) Whenever its The insurer's financial condition is unsound,

or its assets above its liabilities, exclusive of capital, are less

than the amount of its capital or required minimum surplu s ;

surplus.

1490



Session Laws - 1993 CHAPTER 409

(3) Whenever it The insurer has published or made to the

Department or to the public any false statement or report;

report.

(4) Whenever -it the insurer refuses to submit to any

examination authorized by 4aw^ law.

(5) Whenever 4t the insurer is found to make a practice of

unduly engaging in litigation, litigation or of delaying the

investigation of claims or the adjustment or payment of valid

claims claims, or whenever it faile to acknowledge a claim

within—60—days—aftet

—

receiving—written—notice—thereof,

provided , such notice contains sufficient information for the

insurance—company—to

—

identify—the—

s

pecific—in surance

coverage involved . Acknowledgment of the claim shall be

made to the claimant or his legal representative advi sing that

the claim is being investigated; or s hall be a payment of the

claim; or shall be a bona fide written offer of settlement; or

shall be a written denial of the claim .

(b) Any -such suspension, revocation or refusal to renew a an

insurer's license under this section may also be made applicable to the

license or registration of an agent any natural person regulated under

this Chapter who is a party to such default or improper practice, any

of the causes for licensing sanctions listed in subsection (a) of this

section.

(c) The Commissioner may impose a civil penalty under G.S. 58-

2-70 if an insurer fails to acknowledge a claim within 30 days after

receiving written notice of the claim, but only if the notice contains

sufficient information for the insurer to identify the specific coverage

involved. Acknowledgement of the claim shall be made to the

claimant or his legal representative advising that the claim is being

investigated; or shall be a payment of the claim; or shall be a bona

fide written offer of settlement; or shall be a written denial of the

claim.
"

Sec. 1.1. G.S. 58-33-25(c) reads as rewritten:

"(c) An agent or broker may be licensed for the following kinds of

insurance:

(1) Life, Accident and Health Insurance

(2) Accident and Health Insurance

(3) Fire and Casualty Insurance

(4) Repealed by Session Laws 1989, c. 485, s. 17.

(5) Title Insurance

(6) Repealed by Session Laws 1989, c. 485, s. 17.

(7) Automobile Physical Damage

(8) Medicare Supplement Insurance and Long-Term Care

Insurance, as a supplement to a license for the kinds of
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insurance listed in subdivisions (1) and (2) of this

subsection.

Any person who holds a valid license on February 1, 1988, which
grants authority to act as an agent for the kinds of insurance described
in this subsection shall be issued the equivalent agent's license for

such kinds of insurance.

"

Sec. 2. G.S. 58-33-30(d) reads as rewritten:

"(d) Education and Training, —
(1) Each applicant must have had special education, training, or

experience of sufficient duration and extent reasonably to

satisfy the Commissioner that the applicant possesses the

competence necessary to fulfill the responsibilities of an
agent, broker, limited representative, adjuster, or motor
vehicle damage appraiser.

(2) All individual applicants for licensing as life, accident and
health agents or as fire and casualty agents shall furnish

evidence satisfactory to the Commissioner of successful

completion of at least 40 hours of instruction, which shall in

all cases include the general principles of insurance and any
other topics that the Commissioner establishes by regulation;

and which shall, in the case of life, accident and health

insurance applicants, include the principles of life, accident,

and health insurance and, in the case of fire and casualty

insurance applicants, shall include instruction in fire and
casualty insurance. Any applicant who submits satisfactory

evidence of having successfully completed an agent training

course that has been approved by the Commissioner and that

is offered by or under the auspices of a fire and casualty or

life or health insurance company admitted to do business in

this State or a professional insurance association shall be
deemed to have satisfied the educational requirements of this

subdivision. The requirement in this subdivision for

completion of 40 hours of instruction applies only to

applicants for life, accident and health or fire and casualty

insurance licenses. The provisions of this subdivision also

apply—t©

—

applicants—fof

—

accident—and

—

health—insurance
licen ses ; except that such applicants shall be required to

successfully—complete—20

—

hours—of instruction. Swch
instruction shall in all cases include the general principles of
insurance—and—tbe

—

principles—©f

—

accident—and—health

in s urance.

(3) Each applicant for a Medicare supplement and long-term
care insurance license shall furnish evidence satisfactory to

the Commissioner of successful completion of 10 hours of
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instruction, which shall in all cases include the principles of

Medicare supplement and long-term care insurance and

federal and North Carolina law relating to such insurance.

An applicant who submits satisfactory evidence of having

successfully completed an agent training course that has

been approved by the Commissioner and that is offered by or

under the auspices of an admitted life or health insurer or a

professional insurance association satisfies the educational

requirements of this subdivision."

Sec. 3. G.S. 58-33-35 reads as rewritten:

" § 58-33-35. Exemption from examination.

The following are exempt from the requirement for a written

examination:

4i^ Any applicant for a license covering the same kind or kin d s

of insurance for which the applicant was licensed under a

like licen se in this State, other than a temporary license,

within the 2A month s next preceding the date of application,

unless such previou s licen se was revoked, suspended, or not

continued by the Commissioner.

(2) Repealed by Session Laws 1989, c. 485, s. 66, effective

June 28, 1989.

(3) An applicant who has attained the designation of Chartered

Life Underwriter (CLU), Chartered Financial Consultant

(ChFC), Life Underwriter Training Council Fellow

(LUTCF) or Fellow of Life Management Institute (FLMI),

shall be exempt from the examination for licenses in G.S.

58 33 -25(c)(l) and (2). 58-33-25(c)(l).

(4) An applicant who has attained the designation of Chartered

Property and Casualty Underwriter (CPCU) shall be exempt

from the examination for licenses in G.S. 58-33-25(c)(3)

and (7).

(5) Applicants for license as limited representatives or as motor

vehicle damage appraisers.

(6) Applicants for license as agents for companies or

associations specified in G.S. 58-36-50; provided that with

respect to town or county farmers mutual fire insurance

companies, this exemption applies only to those agents who

solicit and sell only those kinds of insurance specified in

G.S. 58-7-75(5)d for such companies."

Sec. 4. G.S. 58-33- 130(k) is repealed.

Sec. 5. G.S. 58-42-55 reads as rewritten:

" § 58-42-55. Expiration.

This Article shall expire on July 1 , -199^ 1995.
"

Sec. 6. G.S. 143-143.21 is repealed.
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Sec. 7. Article 9A of Chapter 143 of the General Statutes is

amended by adding the following new section to read:
" § 7 43-143. 2 lA. Refund of buyer deposit.

(a) A dealer shall record the following information in a retail

purchase agreement for a manufactured home:

(1) A description of the manufactured home and all accessories

included in the purchase;

(2) The purchase price for the home and all accessories;

(3) The amount of deposit;

(4) The date the retail purchase agreement is signed; and

(5) The estimated terms of financing the purchase, if any,

including the estimated interest rate, number of years

financed, and monthly payment.

(b) A dealer must present to the buyer and obtain his signature to a

retail purchase agreement at the time the deposit is received. The
purchase agreement shall contain, in immediate proximity to the space

reserved for the signature of the buyer and in at least ten point, all

upper-case Gothic type, a statement in substantially the following

form:

T UNDERSTAND THAT I HAVE THE RIGHT TO
CANCEL THIS PURCHASE PRIOR TO MIDNIGHT OF
THE THIRD BUSINESS DAY AFTER THE DATE THAT
I HAVE SIGNED THIS AGREEMENT. I UNDERSTAND
THAT THIS CANCELLATION MUST BE IN WRITING.
IF I ATTEMPT TO CANCEL THE PURCHASE AFTER
THE THREE-DAY PERIOD, I UNDERSTAND THAT
THE DEALER HAS NO OBLIGATION TO REFUND
THE ENTIRE AMOUNT OF MY DEPOSIT.^

(c) The dealer must give to the buyer a copy of the purchase
agreement along with a completed form in duplicate, captioned 'Notice

of Cancellation', which shall be attached to the purchase agreement,

be easily detachable, and shall explain in plain English the buyer's

right to cancel the agreement and how that right can be exercised.

(d) A dealer shall refund to a buyer the full amount of a deposit on
the purchase of a manufactured home if the buyer cancels the

purchase before midnight of the third business day after the date the

buyer signed the purchase agreement. In order to make an effective

cancellation, the buyer must notify the dealer, in writing, of the

buyer's intent to cancel the purchase agreement. The dealer shall

make the refund promptly and, in any event, within 15 business days

from receipt of the notice of cancellation. For purposes of this

section, 'business day' shall mean Monday through Saturday,

excluding legal holidays.
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(e) If the buyer cancels the purchase agreement after the three-day

cancellation period, but before the home is delivered to the buyer,

then,

(1) If the manufactured home is in the dealer's inventory, the

dealer may retain from the deposit actual damages up to a

maximum of ten percent (10%) of the purchase price; or

(2) If the manufactured home is specially ordered fr'om" the

manufacturer for the buyer, the dealer may retain actual

damages up to the full amount of the buyer's deposit.
"

Sec. 8. G.S. 58-33-25(ni) reads as rewritten:

"(m) A license issued to an agent authorizes him to act until his

license is otherwise suspended or revoked. Upon the suspension or

revocation of a license, the licensee or any person having possession

of such license shall return it to the Commissioner, x^n agent' s

license automatically terminates after a period of one year during

which no appointment of such agent was in effect.
"

Sec. 9. G.S. 58-40-140 reads as rewritten:

" § 58-40-140. CGL extended Extended reporting.

(a) Any policy for commercial general liability coverage or

professional liability insurance wherein the insurer offers, and the

insured elects to purchase, an extended reporting period for claims

arising during the expiring policy period must provide:

(1) That in the event of a cancellation permitted by G.S. 58-41-

15 or nonrenewal effective under G.S. 58-41-20, there shall

be a 30-day period before the effective date of the

cancellation or nonrenewal during which the insured may

elect to purchase coverage for the extended reporting period;

period.

(2) That the limit of liability in the policy aggregate for the

extended reporting period shall be one hundred percent

(100%) of the expiring policy aggregate; and aggregate.

(3) Within 45 days after the mailing or delivery of the written

request of the insured, the insurer shall mail or deliver the

following loss information covering a three-year period:

a. Aggregate information on total closed claims, including

date and description of occurrence, and any paid losses;

b. Aggregate information on total open claims, including

date and description of occurrence, and amounts of any

payments;

c. Information on notice of any occurrence, including date

and description of occurrence.

(b) In the event of a cancellation or nonrenewal of a health care

provider's professional liability insurance policy by the insured or by

the insurer, as permitted by G.S. 58-41-15 or G.S. 58-41-20, except
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for nonpayment of premium, there shall be a 3Q-day period after the

effective date of the cancellation or nonrenewal during which the

insured may elect to obtain an endorsement providing an extended
reporting period of unlimited duration covering claims first reported

during the extended reporting period and arising from the acts, errors,

or omissions committed during the policy period and otherwise
covered by the policy.

(c) An unlimited extended reporting period for health care provider

professional liability claims must be provided if the insured: (i) dies;

(ii) becomes permanently disabled and is unable to carry out his or
her profession or practice; or (iii) retires permanently from his or her
profession or practice after attaining the age of 65 and accumulating
five or more consecutive years of claims-made coverage.

"

Sec. 10. G.S. 58-36-15(d) reads as rewritten:

"(d) With respect to the filing of rates for nonfleet private

passenger motor vehicle insurance, the Bureau shall, on or before
JtUy February 1 of each year, or later with the approval of the

Commissioner, file with the Commissioner the experience, data,

statistics, and information referred to in subsection (c) of this section

and any proposed adjustments in the rates for all member companies
of the Bureau. The filing shall include, where deemed by the

Commissioner to be necessary for proper review, the data specified in

subsections (c), (e), (g) and (h) of this section. Any filing that does
not contain the data required by this subsection may be returned to the

Bureau and not be deemed a proper filing. Provided, however, that if

the Commissioner concludes that a filing does not constitute a proper
filing he shall promptly notify the Bureau in writing to that effect,

which notification shall state in reasonable detail the basis of the

Commissioner's conclusion. The Bureau shall then have a reasonable
time to remedy the defects so specified. An otherwise defective filing

thus remedied shall be deemed to be a proper and timely filing, except

that all periods of time specified in this Article will run from the date

the Commissioner receives additional or amended documents
necessary to remedy all material defects in the original filing."

Sec. 11. With respect to the nonfleet private passenger motor
vehicle insurance rate filing made on or before February 1, 1994, the

Bureau may file an additional factor for an additional rate increase or
decrease to compensate for the changing of the filing rate from July 1

to February 1 as provided in Section 10 of this act."

Sec. 12. G.S. 58-36-20(a) reads as rewritten:

"(a) At any time within 50 days from and after the date of any
filing, the Commissioner may give written notice to the Bureau
specifying in what respect and to what extent he contends such filing

fails to comply with the requirements of this Article and fixing a date

1496



Session Laws - 1993 CHAPTER 409

for hearing not less than 30 days from the date of mailing of such

notice. At such hearing the factors specified in G.S. 58-36-10 shall

be considered. If the Commissioner after hearing finds that the filing

does not comply with the provisions of this Article, he may issue his

order determining wherein and to what extent such filing is deemed to

be improper and fixing a date thereafter, within a reasonable time,

after which such filing shall no longer be effective. Any order of

disapproval under this section must be entered within 105 days of the

date the filing is received by the Commissioner: Provided that any

order of disapproval under this section with respect to workers'

compensation insurance and employers' liability insurance written in

connection therewith shall be entered within -1-2Q 150 days of the date

the filing is received by the Commissioner."

Sec. 13. Article 31 of Chapter 58 of the General Statutes is

amended by adding two new sections to read:
"
§ 58-31-12. Policy forms.

The Commissioner, with the approval of the Council of State, may

adopt insurance forms for coverages provided by the State Property

Fire Insurance Fund under this Article.

"
§ 58-31-13. Hazardous conditions in Stale-owned buildings.

If the Commissioner determines that an undue hazard to life, safety,

or property exists because of a condition or the use of a building

owned by the State, the Commissioner shall advise the proper agency

how to limit or prohibit use of the building until the hazard is

abated.
"

Sec. 14. G.S. 58-51-80(b) reads as rewritten:

"(b) No policy or contract of group accident, group health or

group accident and health insurance shall be delivered or issued for

delivery in this State unless the group of persons thereby insured

conforms to the requirements of the following subdivisions:

(1) Under a policy issued to an employer, principal, or to the

trustee of a fund established by an employer or two or

more employers in the same industry or kind of business,

or by a principal or two or more principals in the same

industry or kind of business, which employer, principal, or

trustee shall be deemed the policyholder, covering, except

as hereinafter provided, only employees, or agents, of any

class or classes thereof determined by conditions pertaining

to employment, or agency, for amounts of insurance based

upon some plan which will preclude individual selection.

The premium may be paid by the employer, by the

employer and the employees jointly, or by the employee;

and where the relationship of principal and agent exists, the

premium may be paid by the principal, by the principal and
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agents, jointly, or by the agents. If the premium is paid by
the employer and the employees jointly, or by the principal

and agents jointly, or by the employees, or by the agents,

the group shall be structured on an actuarially sound basis.

(la) Under a policy issued to an association or to a trust or to

the trustee or trustees of a fund established, created, or

maintained for the benefit of members of one or more
associations. The association or associations shall have at

the outset a minimum of 500 persons and shall have been
organized and maintained in good faith for purposes other

than that of obtaining insurance; shall have been in active

existence for at least five years; and shall have a

constitution and bylaws that provide that (i) the association

or associations hold regular meetings not less than annually

to further purposes of the members; (ii) except for credit

unions, the association or associations collect dues or

solicit contributions from members; and (ill) the members
have voting privileges and representation on the governing

board and committees. The policy is subject to the

following requirements:

a^ The policy may insure members of the association or

associations, employees of the association or

associations, or employees of members, or one or more
of the preceding or all of any class or classes for the

benefit of persons other than the employee's employer.

b^ The premium for the policy shall be paid from funds

contributed by the association or associations, or by
employer members, or by both, or from funds

' contributed by the covered persons or from both the

covered persons and the association, associations, or

employer members.

£. A policy on which no part of the premium is to be

derived from funds contributed by the covered persons

specifically for their insurance must insure all eligible

persons, except those who reject the coverage, in

writing.

(2) For employer groups of 50 or more persons no evidence of

individual insurability may be required at the time the

person first becomes eligible for insurance or within 31

days thereafter except for any insurance supplemental to the

basic coverage for which evidence of individual insurability

may be required. With respect to trusteed groups the

phrase 'groups of 50' must be applied on a participating
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unit basis for the purpose of requiring individual evidence

of insurability.

(3) Policies may contain a provision limiting coverage for

preexisting conditions. Preexisting conditions must be

covered no later than 12 months after the effective date of

coverage. Preexisting conditions are defined as 'those

conditions for which medical advice or treatment was

received or recommended or which could be medically

documented within the 12-month period immediately

preceding the effective date of the person's coverage.'

Preexisting conditions exclusions may not be implemented

by any successor plan as to any covered persons who have

already met all or part of the waiting period requirements

under any prior group plan. Credit must be given for that

portion of the waiting period which was met under the

prior plan."

Sec. 15. Article 63 of Chapter 58 of the General Statutes is

amended by adding a new section to read:

" § 58-63-65. Rule-making authority.

The Commissioner may adopt rules to carry out the provisions of

this Article, including rules that define unfair methods of competition

or unfair or deceptive acts or practices in the business of insurance, in

addition to those defined in G.S. 58-63-15 and determined under G.S.

58-63-40. "

Sec. 16. G.S. 58-71 -80(a) reads as rewritten:

"(a) The Commissioner may deny, suspend, or revoke or refuse to

renew any license issued under this Article for any of the following

causes:

(1) For any cause sufficient to deny, suspend, or revoke

license under any other provision of this Article.

(2) Violation of any laws of this State relating to bail in the

course of dealings under the license issued by the

Commissioner.

(3) Material misstatement, misrepresentation or fraud in

obtaining the license.

(4) Misappropriation, conversion or unlawful withholding of

moneys belonging to insurers or others and received in the

conduct of business under the license.

(5) Fraudulent or dishonest practices in the conduct of

business under the license.

(6) Conviction of a felony regardless of the time the conviction

occurred and regardless of whether the conviction resulted

from conduct in or related to the bail bond business.
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(7) Failure to comply with or violation of the provisions of this

Article or of any order, rule or regulation of the

Commissioner.

(8) When in the judgment of the Commissioner, the licensee

has in the conduct of the licensee's affairs under the

license, demonstrated incompetency, fmancial

irresponsibility, or untrustworthiness; or that the licensee is

no longer in good faith carrying on the bail bond business;

or that the licensee is guilty of rebating, or offering to

rebate, or offering to divide the premiums received for the

bond.

(9) For failing to pay any judgment or decree rendered on any
forfeited undertaking in any court of competent jurisdiction.

(10) For charging or receiving, as premium or compensation for

the making of any deposit or bail bond, any sum in excess

of that permitted by this Article.

(11) For requiring, as a condition of executing a bail bond, that

the principal agree to engage the services of a specified

attorney.

(12) For cheating on an examination for a license under this

Article.

(13) For entering into any business association or agreement
with any person who is at that time found by the

Commissioner to be in violation of any of the bail bond
laws of this State, or who has been in any manner
disqualified under the bail bond laws of this State or any
other state, whereby the person has any direct or indirect

financial interest in the bail bond business of the licensee

or applicant.

(14) For knowingly aiding or abetting others to evade or violate

the provisions of this Article.

(15) Any cause for which issuance of the license could -not have

been refused had it then existed and been known to the

Commissioner at the time of issuance."

Sec. 17. Article 71 of Chapter 58 of the General Statutes is

amended by adding a new section to read: <

" § 58-71-81. Notice of receivership.

Upon the filing for protection under the United States Bankruptcy
Code by any professional bondsman licensed under this Article or by
any bail bond business in which the bondsman holds a position of

management or ownership, the bondsman shall notify the

Commissioner of the filing for protection within three business days

after the filing. Upon the appointment of a receiver by a State or

federal court for any professional bondsman licensed under this
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Article, or for any bail bond business in which the bondsman holds a

position of management or ownership, the bondsman shall notify the

Commissioner of the Filing for protection within three business days

after the filing. The failure to notify the Commissioner within three

business days after the filing for bankruptcy protection shall, after

hearing, cause the license of any person failing to make the required

notification to be suspended for a period of not less than 60 days nor

more than three years, in the discretion of the Commissioner.
"

Sec. 18. G.S. 58-71-95 reads as rewritten:

"^58-71-95. Prohibited practices.

No bail bondsman or runner shall:

(1) Pay a fee or rebate or give or promise anything of value,

directly or indirectly, to a jailer, law-enforcement officer,

committing magistrate, or any other person who has power

to arrest or hold in custody, or to any public official or

public employee in order to secure a settlement,

compromise, remission or reduction of the amount of any

bail bond or the forfeiture thereof, including the payment to

law-enforcement officers, directly or indirectly, for the arrest

or apprehension of a principal or principals who have caused

or will cause a forfeiture.

(2) Pay a fee or rebate or give anything of value to an attorney

in bail bond matters, except in defense of any action on a

bond.

(3) Pay a fee or rebate or give or promise anything of value to

the principal or anyone in his behalf.

(4) Participate in the capacity of an attorney at a trial or hearing

of one on whose bond he is surety, nor suggest or advise the

employment of, or name for employment any particular

attorney to represent his principal.

(5) Accept anything of value from a principal or from anyone on

behalf of a principal except the premium, which shall not

exceed fifteen percent (15%) of the face amount of the bond,

bond; provided that the bondsman shall be permitted to

accept collateral security or other indemnity from -the a

principal which s hall be returned upon final termination of

liabilit)f on the bond, or from anyone on behalf of a

principal. Such collateral security or other indemnity

required by the bondsman must be reasonable in relation to

the amount of the bond, bond and shall be returned upon

final termination of liability on the bond.

(6) Solicit business in any of the courts or on the premises of

any of the courts of this State, in the office of any magistrate

and in or about any place where prisoners are confined.
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Loitering in or about a magistrate's office or any place

where prisoners are confined sliall be prima facie evidence

of soliciting.

(7) Advise or assist the principal for the purpose of forfeiting

bond."

Sec. 19. G.S. 20-3 10(f) reads as rewritten:

"(f) No cancellation or refusal to renew by an insurer of a policy

of automobile insurance s hall be js effective unless the insurer -shall

have has given the policyholder notice at his last known post-office

address by certificate of mailing a written notice of the cancellation or

refusal to renew. Such notice shall:

(1) Be approved as to form by the Commissioner of Insurance

prior to use;

(2) State the date, not less than 60 days after mailing to the

insured of notice of cancellation or notice of intention not to

renew, on which such cancellation or refusal to renew shall

become effective, except that such effective date may be 15

days from the date of mailing or delivery when it is being

canceled or not renewed for the reasons set forth In

subdivision (1) of subsection (d) (d)(1) and in subdivision

(4) of subsection (e) (e)(4) of this section;

(3) State the specific reason or reasons of the insurer for

cancellation or refusal to renew;

(4) Advise the insured of his right to request in writing, within

10 days of the receipt of the notice, that the Commissioner
of Insurance review the action of the insurer; and the

insured's right to reques t in writings within—

1

days of

receipt of the notice, a hearing before the Commissioner of

In surance;

(5) Either in the notice or in an accompanying statement advise

the insured that operation of a motor vehicle without

complying with the provisions of this Article is a

misdemeanor and specifying the penalties for such

violation,"

Sec. 20. G.S. 20-3 10(i) reads as rewritten:

"(i) Notwithstanding any other provision herein contained, of this

section, any insured 4»ay may, within 10 days of the after receipt of

the notice of cancellation or notice of intention not to renew, renew
within 10 days after or 4b€ receipt of the reason or reasons for

cancellation or refusal to renew if they were not stated in the notice,

be—eoUtkd—to make a written request to ift

—

writing—that the

Commissioner of Insurance that the Commissioner of Insurance

review the action of an insurer in canceling or refusing to renew the

policy of such insured . Within said 10-day period the insured may
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al so request in writing a hearing in regard to such review; the

insured; otherwise, the right of the insured for a hearing shall be

4eemed review is waived. On receiving a request in writing for a

review of the action of such insurer, the Commissioner of Insurance

shall immediately notify the insurer involved of the insured's request

and the charges involved, if known, and on receipt of -said the

notification and within 10 days thereafter the insurer may make a

request response in writing for a hearing in regard to such review;

otherwise, the right of the insurer to such a hearing s hall be deemed

waived, the review. If neither the insurer or the insured by request in

writing or the Commissioner of Insurance of his own motion requires

g hearing, then in ^vr^ "''''"^ ^^p The Commissioner of Insurance

shall make such investigation as he deems to be appropriate to

determine if the insurer has violated the provisions of this section, and

shall after appropriate Findings of fact either approve the cancellation

or nonrenewal of such policy or order the insurer to renew, reissue,

or reinstate *«Gh the policy on such terms as may be just. At the

written reques t of the in sured or insurer or on his own motion, the

Commi ssioner of In surance shall after notice conduct a hearing to

determine if the insurer has violated the provisions of this section, and

after appropriate findings of fact, shall within 4 days after receipt in

writing of a request for review by the in sured, either approve the

cancellation or nonrenewal of such policy or order the insurer to

renew, reissue, or reinstate such policy on such terms as may be just-

In addition, if If the Commissioner of Insurance finds after notice and

opportunity for hearing and after appropriate findings of fact, that the

insurer has willfully violated the provisions of this section or has acted

without reasonable investigation into the grounds for action of

cancellation or nonrenewal, he may order the insurer involved to pay

the reasonable expenses and costs of the investigation and review awd

hearing conducted by the Commissioner of Insurance, not to exceed

the sum of three hundred dollars ($300 . 00) one thousand dollars

($1,000) and such costs as are ordered paid by the Commissioner of

Insurance pursuant to the provi sion s of this section shall be paid as a

condition of ««Gh the insurer continuing to write automobile insurance

business in this State. Any insured or insurer aggrieved by any order

or decision of the Commissioner of Insurance may appeal said orde4r

and the order or decision to the Superior Court of Wake Count)^

pursuant to and subject to the provisions of under G.S. 58-2-75. All

examinations, reviews, investigations, and hearings and investigations

provided by this subsection may be conducted by the Commissioner

personally or by one or more of his. deputies, actuaries, examiners,

licen sed attorneys, deputies or employees designated by him for the

purpose, and any order entered by such hearing officer person other
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than the Commissioner shall have the same force and effect as if

entered by the Commissioner himself. Ail hearings shall be held at

such time and place as shall be designated in a notice which shall be

given by the Commissioner in writing to the person cited to appear at

least 10 days before the date designated thereon. The notice shall

state the subject of the inquiry and the specific charges, if any. It

shall be sufficient to give such notice either by delivering it or by

depositing the same in the United States mail, postage prepaid and

addressed to the last known address of such insured or insurer. The
policy shall remain in full force and effect during the pendency of

review by the Commissioner of Insurance or the court except where

the Commissioner of Insurance has sustained the action of the insurer

and except where the cancellation or failure to renew was for

nonpayment under subdivision (1) of subsection (d) (d)(1) «»d or

subdivision (4) of subsection (e) (e)(4) of this section, in which case

the policy shall terminate as of the date provided in the notice under

subsection (f) of this section."

Sec. 21. G.S. 58-41 -10(a) reads as rewritten:

"(a) Except as otherwise provided, this Article applies to all kinds

of insurance authorized by G.S. 58-7-15(4) through (14) and G.S.

58-7-15(18) through (22), and to all insurance companies licensed by

the Commissioner to write those kinds of insurance. This Article does

not apply to insurance written under Articles 21 , 36, 37, 45 or 46 of

this Chapter; insurance written under G.S. 58-7-15(7), (13), or (14)

when burglary and theft insurance or personal injury or property

damage insurance is written for residential risks in conjunction with

insurance written under Article 36 of this Chapter; to marine

insurance as defined in G.S. 58-40-15(3); to personal inland marine

insurance; to aviation insurance; to policies issued in this State

covering risks with multistate locations, except with respect to

coverages applicable to locations within this State; to any town or

county farmers mutual fire insurance association restricting its

operations to not more than six adjacent counties in this State; nor to

domestic insurance companies, associations, orders, or fraternal

benefit societies doing business in this State on the assessment plan."

Sec. 22. Chapter 58 of the General Statutes is amended by

adding a new section to read:
" § 58-71-71 . Examination; educational requirements; penallies.

(a) In order to be eligible to take the examination required to be

licensed as a bail bondsman under G.S. 58-71-70, each person shall

complete at least 20 hours of education in subjects pertinent to the

duties and responsibilities of a bail bondsman, including all laws and

regulations related to being a bail bondsman.
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(b) Each year every licensee shall complete at least 10 hours of

continuing education in subjects related to the duties and

responsibilities of a bail bondsman before renewal of the license.

This continuing education shall not include a written or oral

examination.

(c) Any person licensed as a bail bondsman before January I

,

1994, is not subject to the prelicensing education requirement of this

section, but is subject to the continuing education requirement of this

section. A licensed bail bondsman who is 65 years of age or older

and who has been licensed as a bail bondsman for 15 years or more is

exempt from both the prelicensing education and continuing education

requirements of this section.

(d) The North Carolina Bail Agents Association shall provide

education for bail bondsman licensure as required by this section.

The Commissioner shall approve the courses offered and ensure that

the education meets the general standards for education otherwise

established by the Commissioner.

(e) Any person who falsely represents to the Commissioner that the

requirements of this section have been met is subject, after notice and
opportunity for hearing, to G.S. 58-2-70.

(0 The Commissioner may adopt rules for the effective

administration of this section.
"

Sec. 23. Article 2 of Chapter 58 of the General Statutes is

amended by adding a new section to read:
" § 58-2-52. Appeals and rate-making hearings before the Commissioner.

(a) The Commissioner may adopt rules for the hearing of appeals

by the Commissioner or the Commissioner's designated hearing

officer under G.S. 58-36-35, 58-37-65, 58-45-50, 58-46-30, 58-48-

40(c)(7), 58-48-42, 58-62-51(c), and G.S. 58-62-92. These rules

may provide for prefiled evidence and testimony of the parties,

prehearing statements and conferences, settlement conferences,

discovery, subpoenas, sanctions, motions, intervention, consolidation

of cases, continuances, rights and responsibilities of parties, witnesses,

and evidence.

(b) Notwithstanding G.S. 150B-38(h), hearing procedures for rate

filings made by the North Carolina Rate Bureau shall be governed by
the provisions of Article 36 of this Chapter and G.S. 150B-39 through
G.S. I50B-41. The Commissioner may adopt rules for those

hearings.

(c) Appeals under the statutes cited in subsection (a) of this section

are not contested cases within the meaning of G.S. 1 503-2(2). "

Sec. 24. G.S. 58-65-60(b) reads as rewritten:

"(b) Contracts may be issued which that entitle one or more
persons to benefits thereunder, under those contracts, provided that
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persons Persons entitled to benefits thereunder, under those contracts,

other than the certificate holder, are either may only be the certificate

holder's spouse, lawful or legally adopted child of the certificate

holder or -bis the certificate holder's spouse, or any other person

members of the immediate family of the certificate holder who res ide

resides in the same household with the certificate holder and »*«

legally, equitably, or morally dependent upon and rely upon certificate

holder to a material degree for the reasonable nece s sities of life, such

as food, clothing, lodging, maintenance, support, and/or education , is

dependent upon the certificate holder.
"

Sec. 25. G.S. 58-36-30(b) reads as rewritten:

"(b) A rate in excess of that promulgated by the Bureau may be

charged on any specific risk provided such higher rate is charged with

the approval of the Commissioner and with the knowledge and written

consent of the insured. All data filed with the Commissioner under

this subsection are proprietary and confidential and are not public

records under G.S. 132-1 or G.S. 58-2-100. "

Sec. 26. G.S. 58-28-5 is amended by adding a new section to

read:
"
(c) This section does not apply to any surviving nonprofit

corporation that results from a merger between the nonprofit

corporation established by the North Carolina State Bar Council

pursuant to Chapter 707 of the 1975 Session Laws of North Carolina

and another domestic nonprofit corporation; provided, however, that

any such surviving corporation shall register with the North Carolina

State Bar Council under G.S. 84-23.1.
"

Sec. 27. G.S. 58-36-1(5) reads as rewritten:

"(5) It is the duty of every insurer that writes workers'

compensation insurance in this State and is a member of the Bureau,

as defined in this section and G.S. 58-36-5 to insure and accept any

workers' compensation insurance risk that has been certified to be

'difficult to place' by any fire and casualty insurance agent who is

licensed in this State. When any such risk is called to the attention of

the Bureau by receipt of an application with an estimated or deposit

premium payment and it appears that the risk is in good faith entitled

to such coverage, the Bureau will bind coverage for 30 days and will

designate a member who must issue a standard workers' compensation

policy of insurance that contains the usual and customary provisions

found in those policies. Multiple coordinated policies, as defined by

the Bureau and approved by the Commissioner, may be used for the

issuance of coverage under this subdivision for risks involved in

employee leasing arrangements. Coverage will be bound at 12:01

A.M. on the first day following the postmark time and date on the

envelope in which the application is mailed including the estimated
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annual or deposit premium, or the expiration of existing coverage,

whichever is later. If there should be no postmark, coverage will be

effective 12:01 A.M. on the date of receipt by the Bureau unless a

later date is requested. Those applications hand delivered to the

Bureau will be effective as of 12:01 A.M. of the date following receipt

by the Bureau unless a later date is requested. The designated carrier

may request of the Bureau certification of the State Department of

Labor that the insured is complying with the laws, rules, and

regulations of that Department. The certification must be finished

within 30 days by the State Department of Labor unless extension of

time is granted by agreement between the Bureau and the State

Department of Labor. The Bureau will make and adopt such rules as

are necessary to carry this section into effect, subject to final approval

of the Commissioner. As a prerequisite to the transaction of workers'

compensation insurance in this State, every member of the Bureau

that writes such insurance must file with the Bureau written authority

permitting the Bureau to act in its behalf, as provided in this section,

and an agreement to accept risks that are assigned to the member by

the Bureau, as provided in this section."

Sec. 28. Sections 1.1, 2, 3, 4, 10, and 11 of this act are

effective July 1, 1993. Sections 1 and 9 of this act become effective

October 1, 1993. Section 22 of this act becomes effective January 1,

1994. Sections 6 and 7 of this act become effective January 1, 1994,

and apply to purchase agreements executed on and after that date.

The remainder of this act is effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

SB. 692 CHAPTER 410

AN ACT AUTHORIZING PITT COUNTY TO INCREASE ITS

ROOM OCCUPANCY TAX FROM THREE PERCENT TO NO
MORE THAN SIX PERCENT, TO PROVIDE FOR THE USE OF
THE PROCEEDS OF THE ADDITIONAL TAX, AND TO
MODIFY THE EXISTING PITT COUNTY ROOM OCCUPANCY
TAX.

The General Assembly of North Carolina enacts:

PART I.

AUTHORIZATION FOR ADDITIONAL PITT COUNTY ROOM
OCCUPANCY TAX

Section 1.1. Levy of Additional Occupancy Tax. (a)

Authorization. In addition to the tax authorized by Chapter 143 of the

1987 Session Laws, the Pitt County Board of Commissioners may by
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resolution, after not less than 10 days' public notice and after a public

hearing held pursuant thereto, levy an additional room occupancy tax

of up to three percent (3%) of the gross receipts derived from the

rental of accommodations taxable under that Chapter. The levy,

collection, administration, and repeal of the tax authorized by this act

shall be in accordance with the provisions of Sections I and 2 of

Chapter 143 of the 1987 Session Laws. Pitt County may not levy a

tax under this act unless it also levies the tax authorized under Chapter

143 of the 1987 Session Laws.

(b) Use of Proceeds of Additional Tax. Pitt County shall, on a

monthly basis, remit to the Pitt-Greenville Convention and Visitors

Authority the net proceeds, as defined in Section 1(e) of Chapter 143

of the 1987 Session Laws, of the tax levied under this act.

The proceeds are to be used and disbursed by the Authority in

the following manner:

(1) If Pitt County and the City of Greenville have advanced

funds in acquiring property for a convention center, then

until the county and the city have both been fully

reimbursed, the Authority shall pay fifty percent (50%) of

the funds it receives under this section to the City of

Greenville, and fifty percent (50%) of the funds it receives

under this section to Pitt County, for the purpose of

refunding funds advanced by the city and the county in the

acquisition of property to be used by the Pitt-Greenville

Convention and Visitors Authority as a convention center.

(2) After full reimbursement of the city and the county as

provided in subdivision (1) of this section, the Authority

shall use the funds it receives under this section only to

finance, construct, maintain, operate, or market a

convention center.

A "convention center" is a facility to be used primarily by
individuals who are not residents of Pitt County for conventions and

other meetings.

Sec. 1.2. Reduction of Tax. The Pitt County Board of

Commissioners may adopt a resolution to reduce the tax levied

pursuant to Section 1.1 of this act. Reduction of the tax shall be

subject to the provisions governing repeal of the tax in Section 1(g) of

Chapter 143 of the 1987 Session Laws. '

,
>

PART n.
MODIFICATIONS TO EXISTING PITT COUNTY ROOM
OCCUPANCY TAX

Sec. 2.1. Section 1(d) of Chapter 143 of the 1987 Session

Laws reads as rewritten:
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"(d) Penalties. A person, firm, corporation, or association who
fails or refuses to file the return required by this section s hall pay a

penalty of ten dollars ($10.00) for each day' s omission.—In case of

failure or refusal to file the return or pay the tax for a period of thirty

(30) days after the time required for filing the return or for paying the

tax, there shall be an additional tax, as a penalty ^ of five percent (5%)
of the tax due in addition to any other penalty, with an additional tax

of five percent (5%) for each additional month or fraction thereof until

the tax is paid.

Any person who willfully attempts in any manner to evade the

occupancy tax levied under this section or who willfully fail s to pay

the tax or make and file a return shall, in addition to all other

penalties provided by law, be guilty of a misdemeanor and shall be

punishable by a fine not to exceed one thou sand dollars ($1,000),

impri sonment not to exceed s ix month s , or both.—The Board of

Commi ssioners may, for good cau se shown, compromise or forgive

the penalties imposed by thi s subsection, is subject to the civil and
criminal penalties set by G.S. 105-236 for failure to pay or file a

return for State sales and use taxes. The Board of Commissioners has

the same authority to waive the penalties for a room occupancy tax that

the Secretary of Revenue has to waive the penalties for State sales and

use taxes.
"

Sec. 2.2, Section 1(e) of Chapter 143 of the 1987 Session

Laws reads as rewritten:

"(e) Distribution and use of tax revenue. Pitt County shall, on a

quarterly basis, remit the net proceeds of the occupancy tax to the Pitt-

Greenville Convention and Visitors Authority. The Authority -may

shall spend at least two-thirds of the funds remitted to it under this

subsection only for promotion, activities, and programs aiding and
encouraging travel, tourism, and conventions in Pitt Count}'.—As u sed

in this subsection, 'net proceed s ' mean s gross to promote travel and
tourism in Pitt County and the City of Greenville and may use the

remainder of the proceeds remitted to it only for tourism-related

expenditures. The following definitions apply in this subsection:

(1) Net proceeds. - Gross proceeds less the cost to the county
of administering and collecting the tax, as determined by the

finance officer , officer, not to exceed seven percent (7%) of

the amount collected.

(2) Promote travel and tourism. - To advertise or market an
area or activity, publish and distribute pamphlets and other

materials, conduct market research, or engage in similar

promotional activities that attract tourists or business

travelers to the area; the term includes administrative

expenses incurred in engaging in the listed activities.
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(3) Tourism-related expenditures. -- Expenditures that are

designed to increase the use of lodging facilities in a county

or to attract tourists or business travelers to the county and
expenditures incurred by the county in collecting the tax.

The term includes expenditures to construct, maintain,

operate, or market a convention center and other

expenditures that, in the judgment of the Authority, the

County, and the City, will facilitate and support tourism.
"

Sec. 2.3. Section 2(b) of Chapter 143 of the 1987 Session

Laws reads as rewritten:

"(b) Powers and duties. The Authority may contract with any
person, firm, or agency to advise and assist it in the promotion of

activities and programs aiding and encouraging travel, touri sm, and
conventions, expenditure of funds remitted to it by the County. The
Authority shall prepare an annual budget based on anticipated

revenues and shall submit the budget to the Pitt County Manager and
Greenville City Manager for processing and approval through the

regular budget procedure of the County and City. The Authority shall

make quarterly reports to the Pitt County Board of Commissioners and
the Greenville City Council detailing its revenues, expenditures, and
activities. An annual audit report shall be conducted and distributed to

the County and the City by the Authority."

PART m.
EFFECTIVE DATE

Sec. 3.1. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

S.B. 769 CHAPTER 411

AN ACT TO EXEMPT THE TOWNS OF CORNELIUS,
DAVIDSON, AND HUNTERSVILLE FROM CERTAIN ZONING
NOTICE REQUIREMENTS.

The General Assembly of North Carolina enacts:

Section 1. Section 2 of Chapter 568 of the 1989 Session Laws
reads as rewritten:

"Sec. 2. This act applies only to the Town of Elm Cit}f. Towns of

Cornelius, that portion of the Town of Davidson located inside

Mecklenburg County, Elm City, and Huntersville.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of July, 1993.
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S.B. 873 CHAPTER 412

AN ACT TO PROTECT A PERSON'S ACCESS TO HEALTH CARE
FACILITIES.

Tlie General Assembly of North Carolina enacts:

Section 1. Article 35 of Chapter 14 of the General Statutes is

amended by adding a new section to read:

"
§ 14-277.4. Obstruction of health care facililies.

(a) No person shall obstruct or block another person's access to or

egress from a health care facility or from the common areas of the

real property upon which the facility is located in a manner that

deprives or delays the person from obtaining or providing health care

services in the facility.

(b) No person shall injure or attempt or threaten to injure a person

who is or has been:

(1) Obtaining health care services;

(2) Lawfully aiding another to obtain health care services; or

(3) Providing health care services.

(c) A violation of subsection (a) or (b) of this section is a

misdemeanor punishable by a fine of not more than five hundred

dollars ($500.00), imprisonment not to exceed six months, or both. A
second conviction for a violation of either subsection (a) or (b) of this

section within three years of the first shall be punishable as a general

misdemeanor. A third or subsequent conviction for a violation of

either subsection (a) or (b) of this section within three years of the

second or most recent conviction shall be punishable as a Class I

felony.

(d) Any person aggrieved under this section may seek injunctive

relief in a court of competent jurisdiction to prevent threatened or

further violations of this section. Any violation of an injunction

obtained pursuant to this section constitutes criminal contempt and

shall be punishable by a term of imprisonment of not less than 30

days and no more than 12 months.

(e) This section shall not prohibit any person from engaging in

lawful speech or picketing which does not impede or deny another

person's access to health care services or to a health care facility or

interfere with the delivery of health care services within a health care

facility.

(f) 'Health care facility' as used in this section means any hospital,

clinic, or other facility that is licensed to administer medical treatment

or the primary function of which is to provide medical treatment in

this State.

1511



CHAPTER 413 Session Laws - 1993

(g) 'Health care services' as used in this section means services

provided in a health care facility.

(h) Persons subject to the prohibitions in subsection (a) of this

section do not include owners, officers, agents, or employees of the

health care facility or law enforcement officers acting to protect real or
personal property.

"

Sec. 2. G.S. 14-277. 2(a) reads as rewritten:

"(a) It shall be unlawful for any person participating in, affiliated

with, or present as a spectator at any parade, funeral procession,

picket line, or demonstration upon any private health care facility or
upon any public place owned or under the control of the State or any
of its political subdivisions to willfully or intentionally possess or have
immediate access to any dangerous weapon. Violation of this

subsection shall be a misdemeanor. It shall be presumed that any
rifle or gun carried on a rack in a pickup truck at a holiday parade or

in a funeral procession does not violate the terms of this act.

"

Sec. 3. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

S.B. 923 CHAPTER 413

AN ACT TO AUTHORIZE CUMBERLAND COUNTY TO LEVY A
PREPARED FOOD AND BEVERAGE TAX TO PROVIDE A
MEANS FOR FINANCING ALL OR PART OF AN ARENA IN
CUMBERLAND COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Authorization. -- (a) Levy. If no referendum has

been held in the county as provided in subsection (b) of this section

within five years at which the tax was defeated, the Cumberland
County Board of Commissioners may, by resolution, levy a prepared
food and beverage tax of up to one percent (1%) of the sales price of

prepared food and beverages sold at retail for consumption on or off

the premises by any retailer within the county that is subject to sales

tax imposed by the State under G.S. 105-164. 4(a)(1). Before adopting

or amending a resolution levying the tax. the board of commissioners
shall hold a public hearing on the tax. The board of commissioners
shall publish notice of the hearing not less than 10 days nor more
than 25 days before the date fixed for the hearing. After holding the

public hearing, the board of commissioners may either levy the tax as

provided in this subsection or initiate a referendum as provided in

subsection (b) of this section.

1512



Session Laws - 1993 CHAPTER 413

(b) Levy after Referendum. — The Cumberland County Board of

Commissioners may direct the county board of elections to conduct a

referendum on the question of whether a county meals tax at a rate of

up to one percent (1%) will be levied in accordance with this act.

Before directing the county board of elections to conduct the

referendum, the board of commissioners shall hold a public hearing

on the tax. The board of commissioners shall publish notice of the

hearing not less than 10 days nor more than 25 days before the date

fixed for the hearing.

The election shall be held on a date jointly agreed upon by the

two boards and shall be held in accordance with the procedures of

G.S. 163-287. The form of the question to be presented on a ballot

for a special election concerning the levy of the tax authorized by this

act shall be: "FOR a local tax on prepared food and beverages at a

rate of up to one percent (1 %)". "AGAINST a local tax on prepared

food and beverages at a rate of up to one percent (1%)".
If the majority of those voting in a referendum held pursuant to

this subsection vote for the levy of a local meals tax, the Cumberland
County Board of Commissioners may, by resolution, levy a prepared

food and beverage tax of up to one percent (1%) of the sales price of

prepared food and beverages sold at retail for consumption on or off

the premises by any retailer within the county that is subject to sales

tax imposed by the State under G.S. 105-164. 4(a)(1).

Sec. 2. Definitions; Sales and Use Tax Statutes. — (a) The
definitions in G.S. 105-164.3 apply to this act to the extent they are

not inconsistent with the provisions of this act. In addition, the

following definitions apply in this act:

(1) Financing. — Debt service, lease payments, or any other

obligation or means of supporting capital costs, together with

any related reserve requirements.

(2) Prepared food and beverages. - Any meals, food, or

beverages to which a retailer has added value or has altered

its state (other than solely by cooling) by preparing,

combining, dividing, heating, or serving, in order to make
the food or beverage available for immediate human
consumption.

(b) The provisions of Article 5 and Article 9 of Chapter 105 of
the General Statutes apply to this act to the extent they are not

inconsistent with the provisions of this act.

Sec. 3. Exemptions. - The prepared food and beverage tax

does not apply to the following sales of prepared food and beverages:

(1) Prepared food and beverages served to residents in boarding
houses and sold together on a periodic basis with rental of

any sleeping room or lodging.
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(2) Retail sales exempt from taxation under G.S. 105- 164.13.

(3) Retail sales through or by means of vending machines.

(4) Prepared food and beverages served by a retailer subject to

the occupancy tax levied by the county if the charge for the

prepared food or beverages is included in a single,

nonitemized sales price together v^'ith the charge for rental of

a room, lodging, or accommodation furnished by the

retailer.

(5) Prepared food and beverages furnished without charge by an

employer to an employee.

(6) Retail sales by grocers or by grocery sections of

supermarkets or other diversified retail establishments, other

than sales of prepared food and beverages in the delicatessen

or similar department of the grocer or grocery section.

(7) Prepared food and beverages served on federal military

reservations.

Sec. 4, Collection. — Every retailer subject to the tax levied

under this act shall, on and after the effective date of the levy of the

tax, collect the tax. This tax shall be collected as part of the charge

for furnishing prepared food and beverages. The tax shall be stated

and charged separately from the sales price, shall be shown separately

on the retailer's sales records, and shall be paid by the purchaser to

the retailer as trustee for and on account of the county. The tax shall

be added to the sales price and shall be passed on to and collected

from the purchaser instead of being borne by the retailer.

Sec. 5. Administration. — A tax levied under this act is due and

payable to the county in monthly installments on or before the 25th

day of the month following the month in which the tax accrues.

Every retailer liable for the tax shall, on or before the 25th day of

each month, prepare and render a return on a form prescribed by the

county. The return shall show the total gross receipts derived in the

preceding month from sales to which the tax applies. The county

shall design, print, and furnish to all appropriate retailers the

necessary forms for filing returns and instructions to ensure the full

collection of the tax.

A return filed with the county under this act is not a public

record as defined by G.S. 132-1 and may not be disclosed except as

required by law.

Sec. 6. Refunds. — The county shall refund to a nonprofit or

governmental entity the prepared food and beverage tax paid by the

entity on eligible purchases of prepared food and beverages. A
nonprofit or governmental entity's purchase of prepared food and

beverages is eligible for a refund under this section if the entity is

entitled to a refund under G.S. 105-164.14 of local sales and use tax
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paid on the purchase. The time limitations, application requirements,

penalties, and restrictions provided in G.S. 105-164. 14(b) and (d)

shall apply to refunds to nonprofit entities; the time, limitations,

application requirements, penalties, and restrictions provided in G.S.

105-164. 14(c), (d), and (e) shall apply to refunds to governmental

entities. When an entity applies for a refund of the prepared food and

beverages tax paid by it on purchases, it shall attach to its application

a copy of the application submitted to the Department of Revenue

under G.S. 105-164.14 for a refund of the sales and use tax on the

same purchases. An applicant for a refund under this section shall

provide any information required by the county to substantiate the

claim.

Sec. 7. Penalties. — A person, firm, corporation, or association

who fails or refuses to file a return and pay the tax due under this act

shall pay a penalty of five dollars ($5.00) for each day's omission up

to a maximum of five hundred dollars ($500.00) for each return. In

case of failure or refusal to file the return or pay the tax for a period

of 30 days after the time required for filing the return or paying the

tax, there shall be an additional tax, as a penalty, of five percent (5%)
of the tax due, with an additional tax of five percent (5%) for each

additional month or fraction thereof until the tax is paid. The board

of commissioners may, for good cause shown, compromise or forgive

the additional tax penalties imposed by this section.

Any person who willfully attempts in any manner to evade a tax

imposed under this act or who willfully fails to pay the tax or make
and file a return shall, in addition to the penalties provided by law, be

guilty of a misdemeanor punishable by a fine not to exceed one

thousand dollars ($1,000), imprisonment not to exceed six months, or

both.

Sec. 8. Use of Proceeds. — The county shall transfer the

proceeds of the prepared food and beverage tax to the Cumberland
County Civic Center Commission, an agency of Cumberland County.

The proceeds transferred to the Cumberland County Civic Center

Commission shall be used (i) to provide for. when due, payments for

the current fiscal year with respect to any financing for new arena

facilities or for the expansion of the existing arena facilities, which

may include off-street parking for use in conjunction with the facilities

and (ii) to pay other costs of acquiring, constructing, maintaining,

operating, marketing, and promoting the new arena or expanded arena

facilities.

The Commission may contract with any person, agency,

association, or nonprofit corporation to carry out the activities and

programs for which the tax proceeds may be expended. All contracts

entered into pursuant to this subsection shall require an annual
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financial audit of any funds expended and a performance audit of

contractual obligations.

Sec. 9.Effective Date of Levy. ~ A tax levied under this act shall

become effective on the date specified in the resolution levying the tax.

That date must be the first day of a calendar month, however, and
may not be earlier than the first day of the second month after the date

the resolution is adopted. The levy of a prepared food and beverage

tax may not be effective before January 1, 1994.

Sec. 10. Restaurant Representation. — Upon enactment of a

prepared food and beverage tax, the Cumberland County Board of

Commissioners shall, by resolution, appoint one or more restaurant

owners or operators in Cumberland County to the Cumberland County
Civic Center Commission and shall also appoint one or more
restaurant owners or operators to the governing body of the

Fayetteville Area Convention and Visitors Bureau.

Sec. 11. Repeal. ~ A tax levied under this act may be repealed

by a resolution adopted by the Cumberland County Board of

Commissioners. The Cumberland County Board of Commissioners
shall repeal the tax when the new or expanded arena facilities for

which the tax was imposed are constructed and any debt for those

facilities has been paid. Repeal of a tax levied under this act shall

become effective on the first day of a month and may not become
effective until the end of the fiscal year in which the repeal resolution

was adopted. Repeal of a tax levied under this act does not affect a

liability for a tax that has attached before the effective date of the

repeal, nor does it affect a right to a refund of a tax that accrued

before the effective date of the repeal.

Sec. 12. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

S.B. 942 CHAPTER 414

AN ACT TO CREATE THE MOORE COUNTY AIRPORT
AUTHORITY FOR THE OPERATION AND MAINTENANCE
OF AIRPORT FACILITIES IN THE COUNTY OF MOORE FOR
THE CITIZENS OF MOORE COUNTY AND VICINITY AND
CONCERNING THE POWERS OF THE LAURINBURG-
MAXTON AIRPORT AUTHORITY.

The General Assembly of North Carolina enacts:

Section 1. There is hereby created the "Moore County Airport

Authority" (for brevity hereinafter referred to as the "Airport

Authority"), which shall be a body corporate and politic, having the
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powers and jurisdiction hereinafter enumerated and such other and

additional powers as shall be conferred upon it by general law and

future acts of the General Assembly.

Sec. 2. Except as provided in Section 2.1 of this act, the

Airport Authority shall consist of five members who shall be

registered voters of Moore County. Members shall be appointed by

the Moore County Board of Commissioners and shall meet at least

once per month at the Moore County Airport. Initially, the term of

office of the members of the Airport Authority shall be determined by

the Moore County Board of Commissioners, not to exceed four years,

and thereafter the members of the Airport Authority shall be appointed

to serve for a period of four years. Any member may serve a total of

two successive terms, after which said member may not be

reappointed to the Airport Authority except after a lapse of two years

following the most recent service by the member. Each member shall

take and subscribe before the clerk to the Board of Commissioners for

the County of Moore an oath of office and file it with the County

Commissioners of Moore County. A member of the Airport Authority

may be removed for cause, by the Moore County Board of

Commissioners.

Sec. 2.1. The Moore County Board of Commissioners may, at

the request of the Airport Authority, increase the membership to no

more than seven members. The Moore County Board of

Commissioners may consult with the Airport Authority in filling

vacancies on the Airport Authority.

Sec. 3. The members shall, for the purpose of doing business,

constitute a Board of Directors, which shall adopt suitable bylaws for

its management. The members of the Board may receive

compensation or per diem as fixed by the Moore County Board of

Commissioners from time to time. Members may be allowed and paid

their actual traveling expenses incurred in transacting the business and

at the instance of the Airport Authority.

Sec. 4. (a) The Airport Authority may:

(1) Purchase, acquire, establish, construct, own, control,

lease, equip, improve, maintain, operate, and regulate the

Moore County Airport for the use of airplanes and other

aircraft, and all facilities incidental to the operation of such

airport within the limits of Moore County; construct

additions and improvements thereto; and for any of such

purposes to purchase, acquire, own, hold, lease or operate,

or both, real or personal property including air easements.

Acquisition may be by gift, devise, or private purchase or

by the exercise of the power of eminent domain by the

1517



CHAPTER 414 Session Laws - 1993

Airport Authority, pursuant to the provisions of Chapter
40A of the General Statutes, in Moore County only;

(2) Sue and be sued in the name of the Airport Authority,

make contracts necessary for the exercise of the powers of

the Airport Authority, and acquire by purchase, lease, or

otherwise, any existing lease, leasehold right, or other

interest in any existing airport located in Moore County;

(3) Charge and collect reasonable and adequate fees, royalties,

rents, or other charges for the use of the property owned,
leased, or otherwise controlled or operated by said Airport

Authority or for services rendered in the operation thereof;

(4) Make all reasonable rules and regulations as it deems
necessary for the proper maintenance, use, operation, and
control of any airport or airport facilities owned, leased, or

otherwise controlled by said Airport Authority; provide

penalties for the violation of such rules and regulations,

provided said rules and regulations and penalties be not in

conflict with the laws of the State of North Carolina and the

rules and regulations of the Federal Aviation

Administration;

(5) Sell, lease, or otherwise dispose of any property, real or

personal, belonging to the Airport Authority, according to

the procedures described in Article 12 of Chapter 160A of

the General Statutes, but no sale of real property shall be
made without the approval of the Board of Commissioners
of Moore County;

(6) Purchase such insurance as the Airport Authority shall

deem necessary;

(7) Deposit or invest and reinvest any of its funds as provided

by the Local Government Finance Act, as it may be
amended from time to time, for the deposit or investment of

unit funds;

(8) Operate, own, lease, control, regulate, or grant to others

the right to operate on any airport premises, restaurants,

snack bars, and vending machines, food and beverage
dispensing outlets, rental car services, catering services,

novelty shops, insurance sales, advertising media,

merchandising outlets, motels, hotels, barber shops,

automobile parking and storage facilities, automobile
service stations, garage service facilities, motion pictures,

personal service establishments, and all other types of

facilities as may be directly or indirectly related to the

maintenance and furnishing to the general public of a

complete air terminal installation;
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(9) Issue revenue bonds pursuant to Article 5 of Chapter 159

of the General Statutes;

(10) Subject to the limitations set out in this act, have all the

same power and authority granted to cities and counties

pursuant to Chapter 63 of the General Statutes,

Aeronautics; and

(11) Have a corporate seal which may be altered at will.

(b) The Authority shall possess the same exemptions in respect

to payment of taxes and license fees and be eligible for sales and use

tax refunds to the same extent as provided for municipal corporations

by the laws of the State of North Carolina.

Sec. 5. Any lands acquired, owned, controlled, or occupied by

said Airport Authority shall, and are hereby declared to be acquired,

owned, controlled, and occupied for a public purpose.

Sec. 6. The Airport Authority shall make an annual report to

the Moore County Board of Commissioners setting forth in detail the

operations and transactions conducted by it pursuant to this act. It

shall not have the power to pledge the credit of Moore County, or any

subdivision thereof, or to impose any obligation upon Moore County,

or any subdivision thereof.

Sec. 7. Subject to the limitations as set out in this act, all rights

and powers given and granted to counties or municipalities by general

law, which may now be in effect or enacted in the future relating to

the development, regulation, and control of municipal airports, and

the regulation of aircraft, are vested in the Airport Authority, and

Moore County may delegate its powers under said acts to the Airport

Authority, and the Airport Authority shall have concurrent rights with

Moore (bounty to control, regulate, and provide for the development of

aviation in Moore County.

Sec. 8. The Airport Authority may contract with and accept

grants from the Federal Aviation Administration of the United States

of America, the State of North Carolina, or any of the agencies or

representatives of either of said governmental bodies relating to the

purchase of land and air easements and to the grading, constructing,

equipping, improving, maintaining, or operating of an airport or its

facilities or both.

Sec. 9. The Airport Authority may employ such agents,

engineers, attorneys, and other persons whose services may be

deemed by the Airport Authority to be necessary and useful in

carrying out the provisions of Sections 1 through 9 of this act.

Members of the Airport Authority shall not be personally liable, in

any manner, for their acts as members of the Airport Authority,

except for misfeasance or malfeasance.
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Sec. 10. (a) G.S. 63-4, as it applies to the City of Laurinburg

and the Town of Maxton by virtue of Chapter 1166, Session Laws of

1977, reads as rewritten:

" § 63-4. Joint airports established by cities and towns and counties.

The governing bodies of any city, town and county in this state are

hereby authorized to jointly acquire, establish, construct, own,
control, lease, equip, improve, maintain, operate, and regulate

airports or landing fields for the use of airplanes and other aircraft

within or without the limits of such cities, towns and counties,

including any water or sewer system used in connection therewith and

to provide wastewater collection systems, wastewater treatment works,

and water supply systems for the airport and surrounding areas , areas,

including areas not contiguous to the airport, and may use for such

purposes any property suitable therefor that is now or may at any time

hereafter be jointly owned or controlled by such city, town and

county."

(b) This section applies only to the City of Laurinburg and the

Town of Maxton

,

Sec. 11. If any one or more sections, clauses, sentences, or

parts of this act shall be adjudged invalid, such judgment shall not

affect, impair, or invalidate the remaining provisions thereof, but shall

be confined in its operation to the specific provisions held invalid, and

the inapplicability or invalidity of any section, clause, sentence, or

part of this act in one or more instances or circumstances shall not be

taken to affect or prejudice in any way its applicability or validity in

any other instance.

Sec. 12. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

H.B. 502 CHAPTER 415

AN ACT TO MAKE TECHNICAL AMENDMENTS TO THE
ALCOHOLIC BEVERAGE LAWS. TO AUTHORIZE THE SALE
OF ALCOHOLIC BEVERAGES IN CERTAIN AREAS OF THE
STATE, TO INCREASE THE FEES FOR MOST COMMERCIAL
ALCOHOLIC BEVERAGE PERMITS. AND TO MAKE OTHER
CHANGES TO THE ALCOHOLIC BEVERAGE LAWS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 18B-101(13a) reads as rewritten:

"(13a) 'Special ABC area' means an area in a city or county,

either unincorporated or incorporated ^ with less than 500
permanent residents that:
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41) Borders on another state;

42) Where ABC stores are permitted in one or more
cities in the count)S

0) Where—the

—

on -premises—of

—

off-premises—

s

ale of

unfortified wines and malt beverages by qualified

persons and establishments, including persons and

establishments qualified under G.S . 18B-6Q3(c) or

G.S. 18B -603(d)t is permitted count)^Mde or in tv^^o

or more cities in the county: and such area that

meets all of the following requirements:

a^ Has fewer than 500 permanent residents.

b. Is located in a county that borders another state,

that has at least one city that has approved the

operation of an ABC store, and in which the

sale of unfortified wine and malt beverages is

permitted countywide or in at least two cities.

(a) £. Contains more than 500 contiguous acres

and is made up of privately-owned land and

land owned by an association or a club

having that is exempt from income tax on

its membership income under Article 4 of

Chapter 105 of the General Statutes, has

more than 200 members and members, was
created for municipal and recreational

purposes; purposes, and, 4b) Which for

three or more years years, has levied

assessments or dues and provided municipal

services; and services.

•(e) Is incorporated as a municipalit}^ or has

within such area a private association or

club that has been determined or is treated

-by—the

—

Internal—Revenue—Service—to—be

exempt—from—tax—©n

—

member—source or

exempt function income.
"

Sec. 2. G.S. 18B-101 is amended by adding a new subdivision

to read:

"(14a) 'Tourism ABC establishment' means a restaurant or

hotel that meets both of the following requirements:

£. Is located within 1 .5 miles of the end of an entrance

or exit ramp of a junction on a national scenic

parkway designed to attract local. State, national, and
international tourists between Milepost 305 and 460.

1521



CHAPTER 415 Session Laws - 1993

b. Is located in a county in which the on-premises sale

of malt beverages or unfortified wine is authorized in

at least one city.
"

Sec. 3. G.S. 18B-200(d) reads as rewritten:

"(d) Employees. — The Commission may authorize the chairman
to employ, discharge, and otherwise supervise subordinate personnel
of the Commission. The Commission shall appoint at least one
hearing officer with authority' employee to make investigations, hold
hearings , and hearings requested under G.S. 18B-1205, and represent

the Commission in contested case hearings or perform any other

duties authorized by Chapter 150B."

Sec. 4. G.S. 18B-201(a) reads as rewritten:

"(a) Financial Interests Restricted. -- No person shall be appointed

to or employed by the Commission, a local board, or the ALE
Divis ion, Division if that person or a member of his household that

person's family related to him that person by blood or marriage to the

first degree has or controls, directly or indirectly, a financial interest

in any commercial alcoholic beverage enterprise, including any
business required to have an ABC permit. The Commission may
exempt from this provision any person, other than a Commission
member, when the financial interest in question is so insignificant or

remote that it is unlikely to affect the person s official actions in any
way. Exemptions may be granted only to individuals, not to groups or

classes of people, and each exemption shall be in writing, be available

for public inspection, and contain a statement of the financial interest

in question."

Sec. 5. G.S. 18B-503 reads as rewritten:

"§ I8B-503. Disposition of seized alcoholic beverages.

(a) Storage. — A law-enforcement officer who seizes alcoholic

beverages as evidence of an ABC law violation shall provide for the

storage of those alcoholic beverages until the commencement of the

trial or administrative hearing relating to the violation, unless some
other disposition is authorized under this section.

(b) Disposition Before Trial. — After giving notice to each
defendant, to any other known owner, and to the Commission, a judge
may make order any of the following dispositions of alcoholic

beverages seized as evidence of an ABC law violation:

(1) He shall order the The destruction of any malt beverages

except that amount needed for evidence at trial.

(2) He may order the The sale of any alcoholic beverages other

than malt beverages or nontaxpaid alcoholic beverages, and
other than any alcoholic beverages needed for evidence at

trial, if the trial is likely to be delayed for more than 90
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days, or if the quantity or nature of the alcoholic beverages

is such that storage is impractical or unduly expensive.

(3) He may order The destruction of the alcoholic beverages if

storage or sale is not practical.

(4) He may order continued Continued storage of the alcoholic

beverages

.

(c) Disposition After Trial. -- After the criminal charge is resolved,

a judge may order the following dispositions of seized alcoholic

beverages:

(1) If the owner or possessor of the alcoholic beverages is found

guilty of a criminal charge relating to those alcoholic

beverages, the judge may order the sale or destruction of

any alcoholic beverages that were held until trial.

(2) If the owner or possessor of the alcoholic beverages is found

not guilty, or if charges are dismissed or otherwise resolved

in his favor, favor of the owner or possessor, the judge shall

order the alcoholic beverages returned to that owner or

possessor, except as provided in subdivision (3).

(3) If the owner or possessor of the alcoholic beverages is found

not guilty, or if charges are otherwise resolved in his favor,

favor of the owner or possessor, but possession of the

alcoholic beverages by -him that owner or possessor would

be unlawful, the judge shall order the alcoholic beverages

either sold or destroyed.

(4) If ownership of the alcoholic beverages remains uncertain

after trial or after the charges have been dismissed, the

judge may order the alcoholic beverages held, or the

alcoholic beverages sold and the proceeds held, for a

specified time, until ownership of the alcoholic beverages

can be determined.

(d) Holding for Administrative Hearings. -- If alcoholic beverages

used as evidence in a criminal proceeding are also needed as evidence

at an administrative hearing, a judge shall not order any of the

dispositions set out in subsection (c), but shall order the alcoholic

beverages held for the administrative hearing and for a determination

of final disposition by the Commission or one of its hearing officers .

A hearing officer for the Commission. The Commission may, before

or after an administrative hearing, order any of the dispositions

authorized under subsections (b) and (c). If no related criminal

proceeding has commenced, the Commission or its hearing officers

shall not order sale or destruction of alcoholic beverages until notice

has been given to the district attorney for the district where the

alcoholic beverages were seized or any violation of ABC laws related

to the seizure of the alcoholic beverages is likely to be prosecuted.
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(e) Sale Procedure. - The sale of unfortified wine or fortified wine
shall be by public auction unless those wines would likely become
spoiled or lose value in the time required to arrange a public auction.

If spoilage or loss of value is likely, the judge or hearing officer

ordering the sale or the Commission may authorize sale at the

prevailing wholesale price, as determined by the Commission, to one
or more persons holding the appropriate retail wine permits in the

county in which the wine was seized, or in a neighboring county if

there are no such persons in the county in which the wine was seized.

Spirituous liquor may be sold only to the local ABC board serving the

city or county in which the liquor was seized, or, if there is no local

board for that city or county, to the nearest local board. The sale

price shall be at least ten percent (10%) less than the price the local

board would pay for the same liquor bought through the State

warehouse.

(f) Sale Proceeds. ~ An agency selling alcoholic beverages seized

under the provisions of this Chapter shall keep the proceeds in a

separate account until some other disposition is ordered by a judge or

a Commission hearing officer, If, in the Commission. In a criminal

proceeding, if the owner or possessor of the alcoholic beverages is

found guilty of a violation relating to seizure of the alcoholic

beverages, «r if 4)€ the owner or possessor is found not guilt)f, or if

guilty or the charge is dismissed or otherwise resolved in hi s favor,

favor of the owner or possessor, but the possession of the alcoholic

beverages by -bim that owner or possessor would be unlawful, or if the

ownership of the alcoholic beverages cannot be determined, the

proceeds from the sale of those alcoholic beverages shall be paid to the

school fund of the county ir which the alcoholic beverages were
seized. If the owner or possessor of alcoholic beverages seized for

violation of the ABC laws is found not guilty of criminal charges
relating to the seizure of those beverages, or if beverages or the

charge is dismissed or otherwise resolved in his favor, favor of the

owner or possessor, and if possession of the alcoholic beverages by
iiiffi that owner or possessor was lawful when the beverages were
seized, the proceeds from the sale of those alcoholic beverages shall

be paid to him. the owner or possessor. The agency making the sale

may deduct and retain from the amount to be placed in the county
school fund the costs of storing the seized alcoholic beverages and of

conducting the sale, but may not deduct those costs from the amount
to be turned over to an owner or possessor of the alcoholic beverages.

(g) Court Action by Owner. -- Any person who -has claims any of

the following claims resulting from the seizure of alcoholic beverages

may bring an action in the superior court of the county in which the

alcoholic beverages were seized:
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(1) Alcoholic To be the owner of alcoholic beverages o^fned by

him are wrongfully held; that are wrongfully held.

(2) Alcoholic To be the owner of alcoholic beverages owned by

him that are needed as evidence in another proceeding;

proceeding.

(3) He is To be entitled to proceeds from a sale of seized

alcoholic beverage s ; beverages

.

(4) He is To be entitled to restitution for alcoholic beverages

wrongfully destroyed."

Sec. 6. G.S. 18B-504(e) reads as rewritten:

"(e) Disposition after Trial. -- The presiding judge in a criminal

proceeding for violation of ABC laws may take the following actions

after resolution of a charge against the owner or possessor of property

subject to forfeiture under this section:

(1) If the owner or possessor of the property is found guilty of

an ABC offense, the judge may order the property forfeited.

(2) If the owner or possessor of the property is found not guilty,

or if the charge is dismissed or otherwise resolved in -hi*

favor, favor of the owner or possessor, the judge shall order

the property returned to the owner or possessor.

(3) If ownership of the property remains uncertain after trial,

the judge may order the property held for a specified time to

determine ownership. If the judge finds that ownership

cannot be determined with reasonable effort, 44€ the judge

shall order the property forfeited.

(4) Regardless of the disposition of the charge, if the property is

something that may not be possessed lawfully, the judge

shall order it forfeited.

(5) If the property is also needed as evidence at an

administrative hearing, the judge shall provide that -his the

order does not go into effect until the Commission or one of

its hearing officers determines that the property is no longer

needed for the administrative proceeding."

Sec. 7. G.S. 18B-603(d)(4) reads as rewritten:

"(4) The Commission may issue brown-bagging permits for

private clubs and congressionally chartered veterans

organizations but may no longer issue and may not renew

brown-bagging permits for restaurants, hotels, and

community theatres. A restaurant, hotel, or community

theatre may not be issued a mixed beverage permit under

subdivision (1) until it surrenders its brown-bagging

permit."

Sec. 8. G.S. 18B-603(f) reads as rewritten:
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"(f) Permits Not Dependent on Elections. — The Commission may
issue tlie following icinds of permits without approval at an election:

(1) Special occasion permits;

(2) Limited special occasion permits;

(3) Brown-bagging permits for private clubs; clubs and
congressionally chartered veterans organizations;

(4) Culinary permits, except as restricted by subdivision (d)(5);

(5) Special one-time permits issued under G.S. 18B-1002;

(6) All permits listed in G.S. 18B-1100> G.S. 18B-1100;

(7) On-premises malt beverage permits and on-premises

unfortified wine permits for a tourism ABC establishment.
"

Sec. 9. G.S. 18B-603(h) reads as rewritten:

"(h) Permits Based on Existing Permits. — In any county in which

the sale of malt beverage on and off premises, the sale of unfortified

wine on and off premises, the sale of mixed beverages, and the

operation of an ABC system has been allowed in at least six cities in

the county, or in any county adjacent to that county in which an ABC
system has been allowed and which borders on the Atlantic Ocean, the

Commission may issue permits to sports clubs as defined in G.S. 18B-

1000(8) throughout the county. The Commission may issue the

following permits:

(1) On and Off Premises Malt Beverage;

(2) On and Off Premises Unfortified Wine;

(3) On and Off Premises Fortified Wine; or

(4) Mixed Beverage. Beverages.

Retail establishments holding mixed beverage permits shall purchase

their spirituou s liquor at the nearest municipal ABC system store.

The Commission may also issue on-premises malt beverage,

unfortified wine, fortified wine and mixed beverages permits to a

sports club located in a county adjacent to any county that has

approved the sale of mixed beverages pursuant to the last paragraph of

G.S. 18B-603(d), if the county in which the sports club is located

borders another state and has at least one city that has approved the

sale of mixed beverages. Sports clubs holding mixed beverages

permits shall purchase their spirituous liquor at the nearest municipal

ABC system store that has been designated for such purcha ses, store

that is located in the county.

The Commission may further issue on-premises malt beverage and

on-premises unfortified wine permits to a sports club located in a

county bordering on another state that is adjacent to any county in

which permits were issued pursuant to this subsection prior to August

1, 1993. The sports clubs must be located in the unincorporated

areas of a county, in which the sale of malt beverages and unfortified

wine is not permitted, and where there are six or more municipalities
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in that county where the sale of malt beverages and unfortified wine is

permitted.
"

Sec. 10. G.S. 18B-900(c) reads as rewritten:

"(c) Who Must Qualify; Exceptions. -- For an ABC permit to be

issued to and held for a business, each of the following persons

associated with that business must qualify under subsection (a):

(1) The owner of a sole proprietorship:

(2) Each member of a firm, association or general partnership;

(2a) Each general partner in a limited partnership;

(3) Each officer, director and owner of more than twenty-five

percent (25%) or more of the stock of a corporation except

that the requirement of subdivision (a)(1) does not apply to

such an officer, director, or stocidiolder unless he is a

manager or is otherwise responsible for the day-to-day

operation of the business;

(4) The manager of an establishment operated by a corporation

other than an establishment with only off-premises malt

beverage, off-premises unfortified wine, or off-premises

fortified wine permits;

(5) Any manager who has been empowered as attorney-in-fact

for a nonresident individual or partnership."

Sec. 11. G.S. 18B-902 reads as rewritten:

"§ 18B-902. Application for permit; fees.

(a) Form. - An application for an ABC permit shall be on a form

prescribed by the Commission and shall be notarized. The application

shall be signed and sworn to by each person required to qualify under

G.S. 18B-900(c).

(b) Investigation. - Before issuing a new permit, the Commission,

with the assistance of the ALE Division, shall investigate the applicant

and the premises for which the permit is requested. The Commission

may request the assistance of local ABC officers in investigating

applications. An applicant shall cooperate fully with the investigation.

(c) False Information. - Knowingly making a false statement in an

application for an ABC permit shall be grounds for denying,

suspending, revoking or taking other action against the permit as

provided in G.S. 18B-104 and shall also be unlawful.

(d) Fees. - An application for an ABC permit shall be

accompanied by payment of the following application fee:

(1) On-premises malt beverage permit — $200.00.

(2) Off-premises malt beverage permit -- $200.00.

(3) On-premises unfortified wine permit - $200.00.

(4) Off-premises unfortified wine permit - $200.00.

(5) On-premises fortified wine permit - $200.00.

(6) Off-premises fortified wine permit - $200.00.
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$25.00.

(7) Brown-bagging permit -- $200.00, unless the application is

for a restaurant seating less than 50, in which case the fee

shall be $100.00.

(8) Special occasion permit - $200.00.

, : (9) Limited special occasion permit -- $25.00.

(10) Mixed beverages permit ~ $750.00.

(11) Culinary permit -- $100.00.

(12) Unfortified winery permit -- $100.00. $150.00.

(13) Fortified winery permit -- $100.00. $150.00.

(14) Limited winery permit -- $100.00. $150.00.

(15) Brewery permit - $100.00. $150.00.

(16) Distillery permit -- $100.00. $150.00.

(17) Fuel alcohol permit -- $10.00. $50.00.

(18) Wine importer permit -- $100.00. $150.00.

(19) Wine wholesaler permit -- $100.00. $150.00.

(20) Malt beverage importer permit -- $100.00. $150.00.
(21) Malt beverage wholesaler permit -- $100.00. $150.00.
(22) Bottler permit -- $100.00. $150.00.

(23) Salesman permit -- $25.00.

(24) Vendor representative permit -- $25.00.

(25) Nonresident malt beverage vendor permit —
$50.00.

(26) Nonresident wine vendor permit -- $25.00. $50.00
(27) Any special one-time permit under

$25.00.

(28) Winery special event permit ~ $100.00.

(29) Mixed beverages catering permit - $100.00.

(30) Guest room cabinet permit ~ $750.00.
(e) Fee for Combined Applications. - If application is made at the

same time for retail malt beverage, unfortified wine and fortified wine
permits for a single business location, the total fee for those

applications shall be two hundred dollars ($200.00). If application is

made at the same time for brown-bagging and special occasion permits
for a single business location, the total fee for those applications shall

be three hundred dollars ($300.00). If application is made at the

same time for wine and malt beverage importer permits, the total fee

for those applications shall be one hundred fifty dollars ($100.00).
($150.00). If application is made at the same time for wine and malt
beverage wholesaler permits, the total fee for those applications shall

be one hundred fifty dollars ($100.00). ($150.00). If application is

made in the same year for vendor representative permits to represent
more than one vendor, only one fee shall be paid. If application is

made at the same time for nonresident malt beverage vendor and

G.S. 18B-1002
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nonresident wine vendor permits, the total fee for those applications

shall be twenty-five dollars ($25.00).

(f) Fee Not Refundable. -- The fee required by subsection (d) shall

not be refunded.

(g) Fees to Treasurer. -- All fees collected by the Commission

under this or any other section of this Chapter shall be remitted to the

State Treasurer for the General Fund."

Sec. 12. G.S. 18B-904(0 reads as rewritten:

"(f) Local Government Objections. -- In any hearing in which the

suitability of a location or applicant is an issue^ a local government

official may be designated by the local governing authority to make

recommendations pursuant to G.S. 18B-901(b) and may te s tif^^ at the

hearing without further qualification or authorization. The governing

body of a city or county may designate an official of the city or

county, by name or by position, to make recommendations concerning

the suitability of a person or of a location for an ABC permit. The

governing body of a city or county shall notify the Commission of an

official designated under this subsection. An official designated under

this subsection shall be allowed to testify at a contested case hearing in

which the suitability of a person or of a location for an ABC permit is

an issue without further qualification or authorization.
"

Sec. 13. G.S. 18B-906 reads as rewritten:

" § I8B-906. Applicabilily of Administrative Procedure Act.

(a) Act Applies. — An ABC permit is a 'license' within the

meaning of G.S. 150A-2, 150B-2, and a Commission action on

issuance, suspen s ion suspension, or revocation of an ABC permit,

other than a temporary permit issued under G.S. 18B-905, is a

'contested case' subject to the provisions of Chapter 4-50A 15QB except

as provided in subsection (b) . this section.

(b) Exception on Hearing Location. — Hearings on ABC permits

shall be held in Ahoskie, Asheville, Bryson City, Charlotte, Elizabeth

City, Fayetteville, Franklin, Goldsboro. Greensboro, Greenville,

Hickory, Jacksonville, Kinston, New Bern. Raleigh, Statesville,

Wilmington, and Winston-Salem. Hearings shall be held within 100

miles, as best can be determined by the Commission, of the county

seat of the county in which the licensed business or proposed business

is located. The hearing may be held, however, at any place upon

agreement of the Commission and all other parties.

(c) Exception on New Evidence. — In making a final decision in a

contested case in which an issue is whether to deny an application for

an ABC permit because either the applicant or the location for the

proposed ABC permit is unsuitable, the Commission may hear

evidence of acts that occurred after the date the contested case hearing

was held if the evidence is admissible under G.S. 150B-29(a). New
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evidence heard under this subsection is not grounds for reversal or

remand under G.S. 150B-51(a).
"

Sec. 14. G.S. 18B-1000 is amended by inserting a new
subdivision in the appropriate alphabetical order to read:

"
(5a) Residential private club. — A private club that is located in

a privately owned, primarily residential and recreational

development.
"

Sec. 15. G.S. 18B-1000(8) reads as rewritten:

"(8) Sports club. — An establishment substantially engaged in

the business of providing athletic facilities, an 18-hole golf

course, a tennis court, or both. The sports club can either

be open to the general public or for to members and their

guests. Sports clubs shall only include golf courses. To
qualify as a sports club, an establishment's gross receipts

for club activities shall be greater than its gross receipts for

alcoholic beverages. This provision does not prohibit a

sports club from operating a restaurant. Receipts for food

shall be included in with the club activity fee."

Sec. 16. G.S. 18B-1004(e) reads as rewritten:

"(e) This section does not prohibit at any time the wholesale

delivery and sale of unfortified wine, fortified wine, and malt

beverages to retailers issued permits pursuant to G.S. 18B - 1001 . G.S.

18B-10Q1 or G.S. 18B- 1002(a)(2) or (5).
"

Sec. 17. G.S. 18B- 1006(h) reads as rewritten:

"(h) Purchase Restrictions. — A retail permittee may purchase malt

beverages, unfortified wine, or fortified wine only from a wholesaler

or importer who maintains a place of business in this State and has

the proper permit."

Sec. 18. G.S. 18B-1006(j) reads as rewritten:

"(j) Recreation/Sports Recreation Districts. — Tiie Notwithstanding

the provisions of Article 6 of this Chapter, the Commission may issue

permits for the sale of malt beverages and beverages, unfortified wine

wine, fortified wine, and mixed beverages to qualified businesses in a

recreation in recreation/sports districts when they are wholly located in

a County where there are two or more municipalities that are wholly

located in the Count}^ that allow the sale of alcoholic beverages whi le

4b€—sale—©f—aoy

—

alcoholic—beverages—is

—

prohibited—in—the

nonincorporated areas of the County, and the area to be included in

the recreation/sports district has been previously identified by one of

those municipalities through a resolution of intent for annexation . The
i ssuance of the permits shall be upon the formal written request of the

City indicating the intent to annex the area or upon formal written

reques t of the County Commissioners with the request designating the
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geographic boundaries of the district in which the permits may be

issued .

For the purposes of th is act a recreation/sports di strict s hall not

exceed one-half mile in diameter and shall host at least Five sporting

events each year , district. A 'recreation district' is an area that is

located in a county that has not approved the issuance of permits, has

at least two cities that have approved the sale of malt beverages, wine,

and the operation of an ABC store, and contains a facility of at least

450 acres where Five or more public auto racing events are held each

year. The recreation district includes the area within a half-mile

radius of the racing facility.
"

Sec. 19. G.S. 18B-1006(k) reads as rewritten:

"(k) Special Residential Private Club and Sports Club Permits. —

The Commission may issue the permits listed in G.S. 18B - 100I to

qualiFied person s and establishments located within a private club

located in a private development; 18B-100I

.

without approval at an

election: election, to a residential private club or a sports club that is

located in a county that meets the requirements set in any of the

following subdivisions:

(1) In any county which has Has a population of less than

45,000 by the last federal census, and in which there are

has at least three but not more than four cities that have

approved the sale of malt beverages or unfortiFied wine; and

wine, has a.Only only one city in the county that has

approved the on-premises sale of malt beverages, and b. At

has at least two cities in the count^^ have that approved the

operation of ABC stores before the ratiFication date of this

section; or July 10, 1992.

(2) In any count)' bordering on Borders a county that has called

elections pursuant to G.S. 18B-600(0: and l8B-600(0, and:

£. Has not approved the a. The issuance of permits permits,

other than malt beverage permits, in unincorporated

areas of the county has not been approved, county, and

b . Not has no more than three cities in the county have

that approved the operation of ABC stores before -the

ratiFication date of this section. July 10, 1992; or

b^ Both the county and the two cities within the county have

approved the operation of ABC stores.

(3) Is bordered by four counties that have not approved the

issuance of permits and have at least one city that has

approved the operation of an ABC store.

(4) Has not approved the issuance of permits, has at least three

cities that have approved the issuance of only either off-

premises malt beverage or both off-premises malt beverage
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and off-premises unfortified wine permits, and has only one
city that, as of July 1, 1993, had approved the operation of

an ABC store.

The mixed beverages transportation purchase-transportation permit

authorized by G.S. 18B-404(b) shall be issued by a local board

operating a store located in the county. A private club located in the

county i s defined as a club or lodge located in a privately owned,
primarily residential and recreational development, which is open only

to members by invitation of the club's board of directors and the

guests of these members."

Sec. 20. G.S. 18B- 11 04(7) reads as rewritten:

"(7) In areas where the sale is legal, sell the brewery's malt

beverages at the brewery upon receiving a permit under

G.S. 18B-1001(1). The brewery also may obtain a malt

beverage wholesaler permit to sell, deliver, and ship at

wholesale only malt beverages manufactured by the

brewery. ^iiu% The authorization of this subdivision applies

to a brewery that sells, to consumers at the brewery, to

wholesalers, to retailers, and to exporters, fewer than

310,000 gallons of malt beverages produced by it per

year."

Sec. 21. G.S. 18B-1 106(a) reads as rewritten:

"(a) Authorization. ~ The holder of a wine importer permit may:

(1) Import fortified and unfortified wines from outside the

United States in closed containers;

(2) Store those wines;

(3) Sell those wines at wholesale to wine wholesalers for

purposes of resale."

Sec. 22. G.S. 18B-I108 reads as rewritten:

"§ 18B-1 108. Authorization of malt beverages importer permit.

The holder of a malt beverages importer permit may:

(1) Import malt beverages from outside the United States in

closed containers;

(2) Store those malt beverages;

(3) Sell those malt beverages at wholesale to malt beverage

wholesalers for purposes of resale."

Sec. 23. G.S. 18B-1113 reads as rewritten:

"§ 18B-1 1 13. Authorization of nonresident mall beverage vendor permit.

The holder of a nonresident malt beverage vendor permit may sell,

deliver deliver, and ship malt beverages in this State only to

wholesalers, importers importers, and bottlers licensed under this

Chapter, as authorized by the ABC laws. The malt beverages must
come to rest at the licensed premises of a malt beverage wholesaler in

this State before being resold to a retailer. A nonresident malt

1532



Session Laws - 1993 CHAPTER 415

beverage vendor permit may be issued to a brewery, importer an

importer, or a bottler outside North Carolina who desires to sell,

deliver deliyerjand ship malt beverages into this State."

Sec. 24. G.S. 18B-1114 reads as rewritten:

" § 18B-1 114. Aulhorizafion of nonresident wine vendor permit.

The holder of a nonresident wine vendor permit may sell, deliver

deliver, and ship unfortified and fortified wine in this State only to

wholesalers, importers importers, and bottlers licensed under this

Chapter, as authorized by the ABC laws. The unfortified and fortified

wine must come to rest at the licensed premises of a wine wholesaler

in this State before being resold to a retailer. A nonresident wine

vendor permit may be issued to a winery, a wholesaler, an importer,

or a bottler outside North Carolina who desires to sell, deliver deliver,

an(f ship unfortified and fortified wine into this State."

Sec. 25. G.S. 18B-1 116(a) reads as rewritten:

"(a) Prohibitions. -- It shall be unlawful for any manufacturer,

bottler, or wholesaler of any alcoholic beverages, or for any officer,

director, or affiliate thereof, either directly or indirectly to:

(1) Require that an alcoholic beverage retailer purchase any

alcoholic beverages from that person to the full or partial

exclusion of any other alcoholic beverages offered for sale

by other persons in this State; or

(2) Have any direct or indirect financial interest in the business

of any alcoholic beverage retailer in this State or in the

premises where the business of any alcoholic beverage

retailer in this State is conducted; or

(3) Lend or give to any alcoholic beverage retailer in this State

or his employee or to the owner of the premises where the

business of any alcoholic beverage retailer in this State is

conducted, any money, service, equipment, furniture,

fixtures or any other thing of value.

A brewery qualifying under G.S. 18B-1 104(7) to act as a

wholesaler or retailer of its own malt beverages is not subject to the

provisions of this subsection concerning financial interests in, and

lending or giving things of value to. a wholesaler or retailer with

respect to the brewery's transactions with the retail business on its

premises. The brewery is subject to the provisions of this subsection,

however, with respect to its transactions with all other wholesalers and

retailers.
"

Sec. 26. G.S. 105-113.68(a)(13) reads as rewritten:

"(13) 'Wholesaler or importer' when used with reference to

wholesalers or importers of wine or malt beverages

includes resident wineries that sell their wines at retail
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and resident breweries that produce fewer than 62,000
310,000 gallons of malt beverages per year."

Sec. 27. G.S. 18B-805(c)(2) reads as rewritten:

"(2) The local board shall spend for law enforcement an amount
set by the board which shall be at least five percent (5%) of

the gross receipts remaining after the distribution required

by subdivision (1). The local board may contract with the

ALE Division to provide the law enforcement required by
this subdivision. Notwithstanding the provisions of any
local act, this provision shall apply to all local boards."

Sec. 28. G.S. 18B-1 303(b) reads as rewritten:

"(b) No Discrimination. — A wholesaler shall service all retail

permit holders within his designated territory without discrimination

and shall make a good faith effort to make available to each retail

permit holder in the territory each brand of malt beverage which the

wholesaler has been authorized to distribute in that area ."

Sec. 29. G.S. 18B-604(b) reads as rewritten:

"(b) Effect of Favorable County Vote on City. — If a majority of

voters vote in favor of certain alcoholic beverage sales in a county

election, sale of that kind of alcoholic beverage shall be lawful

throughout the county, regardless of the vote in any city at that or any
previous or subsequent election, and regardless of any local act

making sales unlawful in that city, unless the local act was ratified

before the effective date of Article II, Section 24(1 )(j) of the

Constitution of North Carolina. A county malt beverage or unfortified

[wine] election in favor of a particular ballot proposition which is

more restrictive than the form of sale already allowed in a city within

that county shall not affect the legality of those previously authorized

sales in the city."

Sec. 30. Section 1 1 of this act becomes effective September 1

,

1993, and applies to applications for ABC permits filed on or after that

date. The remaining sections of this act are effective upon ratification.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

H.B. 1001 CHAPTER 416

AN ACT TO ENCOURAGE LOCAL BOARDS OF EDUCATION
TO RENOVATE OLD SCHOOL BUILDINGS INSTEAD OF
REPLACING THEM.

The General Assembly of North Carolina enacts:

Section 1. G.S. 115C-521 reads as rewritten:

"§ J 15C-52I. Erection of school buildings.

1534



Session Laws - 1993 CHAPTER 416

(a) It shall be the duty of local boards of education to provide

classroom facilities adequate to meet the requirements of G.S.

115C-47(10) and 115C-301. Local boards of education shall submit

their long-range plans for meeting school facility needs to the State

Board of Education by January 1. 1988. and every five years

thereafter. In developing these plans, local boards of education shall

consider the costs and feasibility of renovating old school buildings

instead of replacing them.

(b) It shall be the duty of the boards of education of the several

local school administrative school units of the State to make provisions

for the public school term by providing adequate school buildings

equipped with suitable school furniture and apparatus. The needs and

the cost of -sweh those buildings, equipment, and apparatus, shall be

presented each year when the school budget is submitted to the

respective tax-levying authorities. The boards of commissioners shall

be given a reasonable time to provide the funds which they, upon
investigation, shall find to be necessary for providing their respective

units with buildings suitably equipped, and it shall be the duty of the

several boards of county commissioners to provide funds for the same.

Upon determination by a local board of education that the existing

permanent school building does not have sufficient classrooms to

house the pupil enrollment anticipated for such the school, then such

the local board of education is authorized to may acquire and utilize

use as temporary classrooms for the operation of suoh the school,

relocatable or mobile classroom units, whether built on the lot or not,

which units and method of use shall meet the approval of the School

Planning Division of the State Board of Education, and which units

shall comply with all applicable requirements of the North Carolina

State Building Code and of the local building and electrical codes

applicable to the area in which such the school is located. These units

shall also be anchored in a manner required to assure their structural

safety in severe weather. The acquisition and installation of s uch
these units shall be subject in all respects to the provisions of Chapter
143 of the General Statutes. The provisions of Chapter 87, Article 1,

of the General Statutes, shall not apply to persons, firms or

corporations engaged in the sale or furnishing to local boards of

education and the delivery and installation upon school sites of

classroom trailers as a single building unit or of relocatable or mobile

classrooms delivered in less than four units or sections.

(c) The building of all new schoolhouses school buildings and the

repairing of all old schoolhouses school buildings shall be under the

control and direction of, and by contract with, the board of education

in for which sueh the building and repairing is done. If a board of

education is considering building a new school building to replace an
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existing school building, the board shall not invest any construction

money in the new building unless it submits to the State

Superintendent an analysis that compares the costs and feasibility of

building the new building and of renovating the existing building and

that clearly indicates the desirability of building the new building.

Boards of education shall also not invest any money in any new
building that is not built in accordance with plans approved by the

State Superintendent to structural and functional soundness, safety and

sanitation, nor contract for more money than is made available for its

erection. However, this subsection shall not be construed so as to

prevent boards of education from investing any money in buildings

that are being constructed pursuant to a continuing contract of

construction as provided for in G.S. 115C-441 (cl). All contracts for

buildings shall be in writing and all buildings shall be inspected,

received, and approved by the local superintendent and the architect

before full payment is made therefor: Provided, that this subsection

shall not prohibit boards of education from repairing and altering

buildings with the help of janitors and other regular employees of «aid

the board.

In the design and construction of new school facilities and in the

repair and renovation of existing school facilities, the local board of

education shall consider the placement of windows to use the climate

of North Carolina for both light and ventilation in case of power

shortages. A local board shall also consider the installation of solar

energy systems in the school facilities whenever practicable.

In the case of any school buildings erected, repaired, or equipped

with any money loaned or granted by the State to any local school

administrative unit, the State Board of Education, under -sweh any

rules as it may deem advisable, may retain any amount not to exceed

fifteen percent (15%) of -said the loan or grant, until -sueh the

completed buildings, erected or repaired, in whole or in part, from

*«Gh the loan or grant funds, shall have been approved by a

designated agent of the State Board of Education.

Upon—s«Gh Education. Upon approval by the State Board of

Education, the State Treasurer is authorized to may pay the balance of

the loan or grant to the treasurer of the local school administrative

unit for which -said the loan or grant was made.

(d) Local boards of education shall make no contract for the

erection or repair of any school building unless the site upon which it

is located is owned in fee simple by the «did board: Provided, that the

board of education of a local school administrative unit, with the

approval of the board of county commissioners—is

—

authorized to

commissioners, may appropriate funds to aid in the establishment of a

school facility and the operation thereof in an adjoining local school
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administrative unit when a written agreement between the boards of

education of the administrative units involved has been reached and

the same recorded in the minutes of «aid the boards, whereby children

from the administrative unit making such the appropriations shall be

entitled to attend the school so established.

In all cases where title to property has been vested in the trustees of

a special charter district which has been abolished and has not been

reorganized, title to *«€h the property shall be vested in the local

board of education of the county embracing *«eh the former special

charter district."

Sec. 2. This act becomes effective July 1, 1993, and applies to

all plans for meeting school facility needs developed after July 1

,

1993, and all plans for building school buildings submitted to the

State Superintendent of Public Instruction after July 1, 1993.

In the General Assembly read three times and ratified this the

20th day of July, 1993.

S.B. 768 CHAPTER 417

AN ACT TO ALLOW THE CITY OF CHARLOTTE TO ENTER
INTO A JOINT DEVELOPMENT PROJECT.

The General Assembly of North Carolina enacts:

Section 1. Chapter VII, Subchapter B of the Charter of the

City of Charlotte, being Chapter 713, Session Laws of 1965, is

amended by adding a new Article to read:

"ARTICLE IIIA.

"Joint Development Project.

"Sec. 7,110. Joint Development Project, (a) In addition to the

powers granted by Section 7.109 of this Charter, the City of Charlotte

may enter into a joint development project.

(b) For the purpose of this section, a 'joint development project' is

a capital project on the following described property: an area of

approximately one hundred acres (100) of land owned by the City of

Charlotte within an area bounded by Wilmount Road. Billy Graham
Parkway, Westmont Drive, and Southern Railroad; such tract of land

lying within the city limits of the City of Charlotte, comprising one or

more buildings or other improvements and including both public and
private facilities, which may be owned jointly by the City and one or

more private parties. Joint ownership may be direct or indirect and
may include separate ownership of specific elements of the project,

ownership as tenants-in-common, or ownership by a partnership,

including the City as a partner. If the City Council finds that it is

likely to have a significant positive effect on the economic development
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of the City, the City may construct, own, and operate or participate in

the acquisition, construction, ownership, and operation of a joint

development project or of specific facilities within such a project. The
City may enter into binding contracts, leases, or partnership

agreements with one or more private developers with respect to

constructing, owning, or operating such a project within the area

described. All of the powers granted to the City by Section 7.109 of

this Charter apply to a joint development project."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

llstday of July, 1993.

S.B. 855 CHAPTER 418

AN ACT TO ALLOW THE CITY OF EDEN TO NEGOTIATE
ANNEXATION CONTRACTS AND TO AUTHORIZE
ROCKINGHAM COUNTY TO PARTICIPATE IN THE
REDEVELOPMENT OF CERTAIN ABANDONED PROPERTY.

The General Assembly of North Carolina enacts:

Section 1. The City of Eden may. by contract, provide that

certain property described in the contract may not be annexed by the

City under Parts 2 or 3 of Article 4A of Chapter 160A of the General
Statutes prior to December 30, 2003. Nothing in this act impairs the

right of the General Assembly to annex any such property by specific

local act.

Sec. 2. The City of Eden may accept, as consideration for such
contract, "Payments in lieu of taxes".

Sec. 3. Payments in lieu of taxes under this act shall be
annually computed based upon the tax valuations of the properties

subject to contracts under Section 1 of this act as determined by the

Rockingham County Tax Department, with the formula for making the

computation being stated in each contract.

Sec. 4. Contracts under Section 1 of this act apply only to the

following described properties:

EXHIBIT A
DUKE POWER COMPANY

Tract 1 : Beginning at a concrete monument set in the westerly line of

S. R. #1779 (Edgewood Road) and running thence from said

beginning point, S 36-45 E 80.6 feet to a stake; thence N 69-26 E
826.6 feet to a iron rod found; thence N 20-32 W 239.7 feet to an

iron rod; thence W 68-28 E 97.1 feet to an iron rod found; thence N
20-38 W 180.0 feet to an iron rod found; thence N 69-18 E 54.7 feet
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to a concrete monument found; thence N 20-30 W 240.4 feet to an

iron rod; thence N 69-30 E 87.0 feet to an iron rod found; thence N
20-35 W 180.1 feet to an iron rod found; thence N 69-27 E 515.5
feet to an iron rod and iron pipe found in the westerly boundary of the

property of Fieldcrest Mills, Inc.; thence with said property line S I-

19 E 1390.2 feet to a concrete monument found in the southwesterly

corner of the property of Fieldcrest Mills. Inc.; thence with the

southerly line of Fieldcrest Mills, Inc. N 79-03 E 161.9 feet to a

concrete monument found; thence S 80-53 E 1126.3 feet to a iron rod

found in the centerline of the CNW Railroad Spur Track; thence with

the centerline of said Spur track the following courses and distances: S
4-02 E 100.0 feet to a point; S 0-02 E 99.9 feet to a point; S 4-04 W
100.0 feet to a point; S 7-43 W 100.0 feet to a point; S 11-45 W
100.0 feet to a point; S 15-57 W 100.0 feet to a point; S 20-00 W
100.0 feet to a point; S 24-15 W 100.0 feet to a point; S 28-05 W
100.0 feet to a point; S 31-33 W 72.0 feet to a spike found; thence N
88-34 E 623.1 feet to an iron rod found: thence S 18-36 E 367.2 feet

to an iron pipe found; thence S 6-02 W 74.9 feet to an iron pipe

found; thence S 24-38 E 141.5 feet to a point in the northerly bank of

the Dan River; thence with the Dan River the following courses and
distances: S 66-35 W 48.8 feet; S 54-44 W 77.0 feet; S 61-37 W
108.8 feet; S 55-43 W 74.6 feet; S 53-05 W 203.1 feet; S 32-02 W
281.5 feet; S 27-20 W 140.7 feet; S 27-58 W 436.3 feet; S 29-28 W
142.1 feet; S 26-31 W 236.2 feet; S 41-30 W 204.0 feet; S 52-38 W
266.5 feet; S 58-31 W 263.2 feet; S 63-40 W 317.8 feet; S 57-38 W
75.4 feet; S 65-46 W 312.0 feet; S 71-46 W 148.1 feet; S 75.07 W
232.9 feet; S 76-21 W 205.8 feet; N 6-55 W 64.0 feet; S 68-04 W
235.4 feet; S 17-07 E 61.4 feet; S 66-21 W 108.2 feet; S 67-33 W
318.2 feet; S 68-11 W 220.3 feet: S 70-06 W 139.5 feet; S 78-35 W
234.8 feet; S 65-10 W 88.2 feet to a point in the southeasterly margin
of the property of Fieldcrest Mills, Inc.; thence with the property line

of Fieldcrest Mills, Inc.: N 18-51 W 176.4 feet to an iron rod set;

thence S 56-26 W 96.7 feet to an iron pipe found; thence N 19-06 W
1090.1 feet to a concrete monument found; thence N 82-22 W 247.0
feet to a point in the westerly bank of a pond: thence with the westerly
bank of said pond, eight courses and distances as follows: (1) N 46-33
W 98.7 feet; (2) N 32-44 W 86.0 feet: (3) N 47-00 W 82.7 feet; (4)
N 84-22 W 45.6 feet; (5) N 39-52 W 147.9 feet; (6) N 18-33 W
89.6 feet; (7) N 7-38 E 206.9 feet; (8) N 36-54 E 60.4 feet at an
intersection of the said pond and Moir Branch: thence with the

centerline Moir Branch the following courses and distances: (1) N 22-

07 W 200.2 feet; (2) N 25-40 W 40.5 feet: (3) N 45-48 W 58.0 feet;

(4) N 11-08 W 47.0 feet; (5) S 79-32 E 37.3 feet; (6) N 4-09 E 25.0
feet; (7) N 5-39 W 132.1 feet; (8) N 5-28 E 193.7 feet; (9) N 7-04
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W 76.1 feet; (10) S 30-57 W 48.8 feet; (11) S 73-25 W 18.4 feet;

(12) N 15-37 W 44.9 feet; (13) N 3-35 E 122.1 feet; (14) N 3-20 W
34.8 feet; (15) N 14-01 W 129.2 feet; (15) N 50-22 W 61.7 feet;

(17) N 22-47 W 85.8 feet; (18) N 34-56 W 29.7 feet; (19) N 4-25 E
177.2 feet; (20) N 16-48 E 54.7 feet; (21) N 30-16 E 28.2 feet; (22)

N 18-14 W 25.5 feet; (23) N 13-26 W 47.0 feet; (24) N 4-41 E
115.3 feet; (25) S 89-12 E 26.5 feet; (26) N 41-02 E 26.5 feet; (27)

N 9-00 W 94.8 feet; (28) N 1-43 W 62.0 feet; (29) N 40-28 E 15.7

feet; (30) N 22-50 E 46.8 feet; (31) N 11-42 E 37.1 feet; (32) S 82-

45 E 40.0 feet; (33) N 16-55 E 45.3 feet; (34) N 21-40 E 37.9 feet;

(35) N 6-31 E 114.3 feet to a point in the southerly line of the

property of Fieldcrest Mills, Inc.; thence with the southerly line of

said property N 63-10 E 308.3 feet to an iron pipe found; thence N
63-14 E 523.5 feet to an iron pipe found; thence N 63-07 E 132.1

feet to an iron pipe found; N 63-20 E 171.2 feet to an iron pipe

found; thence N 63-13 E 357.6 feet to the point of beginning,

containing 371.48 acres.

Tract 2 : Beginning at a point on the west bank of Miry Branch at the

confluence of Miry Branch and Dan River, thence with the west

branch of Miry Branch the following courses and distances: S 33-39

W 85.4 feet; S 57-48 W 80.0 feet; S 30-56 W 51.1 feet; S 14-24 E
36.7 feet; S 43-41 E 74.3 feet; S 1-31 W 72.2 feet; S 6-51 W 117.5

feet; S 5-17 W 37.8 feet; S 45-12 W 74.0 feet; S 41-15 W 117.0

feet; S 31-1 1 W 36.9 feet; S 15-35 E 72.8 feet: S 31-08 W 52.3 feet;

S 24-33 E 44.3 feet; S 24-09 W 94.6 feet; S 7-15 W 35.1 feet; S 36-

54 E 71.5 feet to an iron rod; thence S 72-11 W 395.3 feet; to a

concrete monument found; thence N 2-25 E 917.1 feet to the

southerly line of said river; thence with the southerly bank of Dan
River three calls as follows: N 70-00 E 336.4 feet; N 69-52 E 115.1

feet; N 79-21 E 154.5 feet to the point of beginning, containing 9.08

acres.

FIELDCREST CANNON, INC.
BEGINNING at a point in the low water line on North Bank of Dan
River, said beginning point being the Southeast corner of 1 17.74 acre

tract deeded by Spray Water Power and Land Company to Duke
Power Company by deed dated October 2, 1947, and as recorded in

Book 370 at page 118; thence with the east line of said tract N 10-19

W, passing over a concrete monument in line witnessing said corner

at 55.9 feet, crossing center line of Carolina and Northwestern

Railway Company right of way at 1,422.7 feet, and passing over a

concrete monument marking the northeast corner of said above

referred to 117.74 acre tract at 4,731.0 feet, and running same course

with center line of Duke Power line right of way, a total distance of
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5,675.75 feet to the intersection of the South line of Clark Avenue

(extended westwardly) with the center line of said power line right of

way; thence with the South line of Clark Avenue N 69-29 E, 2,

424.54 feet to an iron in South side of said Clark Avenue, marking

the northwest corner of a tract deeded by Spray Water Power and

Land Company to Charlie D. Hairston (see Deed Book 363 at page

618); thence with the west line of said Charlie D. Hairston tract S 20-

29 E 575 feet to an iron marking his Southwest corner; thence with

his South line N 69-31 E 985.50 feet to an iron marking his southeast

corner in the West line of New Street; thence crossing the dead end of

New Street N 69-35 E and running with the rear line of Lots in

Blocks A and S of the Jamestown Addition to the Town of Draper,

North Carolina, crossing the dead end of Hairston Street at 400 feet,

and running same course a total distance of 1,100 feet to an iron

marking the Southeast corner of Lot #9, Section S, Jamestown

Addition, said iron being in west line of a tract deeded Louis R.

Hairston and wife, Ida Hairston, by Mebane Virginia Land and Water

Power Company by deed dated December 14, 1931, recorded in Book

266 at page 57; thence with Louis R. Hairston's West line S. 20-1 1 E

150.3 feet to an iron marking his Southwest corner; thence with Louis

R. Hairston's South line and the South line of a small tract owned by

Spray Water Power and Land Company N 68-45 E 677 feet to an iron

in the west line of Sharp Road, marking the southeast corner of said

small tract of Spray Water Power and Land Company; thence with the

west line of Sharp Road S 19-43 E 188.8 feet to an iron; thence

crossing the dead end of Sharp Road, N 64-10 E 50.29 feet to an iron

set 10 feet South of center line of branch marking the southwest

corner of a tract deeded by Spray Water Power and Land Company to

Alfred Hale and wife, Lou Hale (see Deed Book 352 at page 255);

thence down the said branch with Alfred Hale's South line S 78-28 E

355.31 feet; S 69-54 E 261.81 feet; and N 72-47 E 120.8 feet to an

iron set on the northwest side of the junction of two branches, said

iron marking Alfred Hale's southeast corner and the southwest corner

of a small tract of land owned by Spray Water Power and Land

Company; thence with the South line of Spray Water Power and Land

Company N 86-20 E 261.97 feet to an iron in an old fence line

marking a west corner of property now belonging to S. R. Hodges

(see Book 378 at page 585) and the southeast corner of the above

mentioned small tract belonging to Spray Water Power and Land

Company; thence with S. R. Hodges' west line S 35-49 E 1,256 feet

crossing the dead end of Merrimon Street to an iron on the west bank

of a branch marking S. R. Hodges' southwest corner and the

northwest corner of a small triangular tract deeded to W. A. Johnson,

Jr. and wife, Eva L. Johnson, by Spray Water Power and Land
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Company (see Book 306 at page 311); thence with the west line of

said tract S 34-31 E 720 feet to an iron, its south corner, the same
being the north peak corner of another triangular tract deeded W. A,

Johnson, Jr. and wife, Eva L. Johnson, by Spray Water Power and

Land Company (see Book 328 at page 102); thence with west lines of

this second triangular tract owned by W.A. Johnson, Jr. S 00-59 E
520.4 feet to an iron; thence S 8-57 W 1,135.84 feet to the center

line of a ditch, said point being marked by an iron pipe in line set on
the South Bank of said ditch; thence down and with the run of said

ditch and Covenant Branch N 64-39 E 215.1 feet and N 67-40 E
588.8 feet to a point in the center of said ditch, the southeast corner

of above mentioned W.A. Johnson, Jr. triangular tract and the

southwest corner of tract deeded to Leila H. Johnson and Eva L.

Johnson by Mebane Virginia Land and Water Power Company by

deed dated 20th September, 1934, and recorded in Book 266 at page

194; thence continuing with the center run of Covenant Branch and a

portion of the South line of the Lelia H. Johnson and Eva L. Johnson
tract N 60-59 E 320 feet to a point in center of said branch, the

Northwest corner of a tract deeded by M. B. Jarrett and wife, Mae
Jarrett, to W. A. Johnson, Jr. and wife. Eva Johnson, by deed

bearing date of September 11, 1946 (see Book 374 at page 8); thence

with the west line of said tract following an old fence line S 15-35 E
passing through center line of an eight inch ash (or box elder) at

1,398 feet and continuing same course a total distance of 1 ,425 feet to

low water line on the North Bank of Dan River, the southwest corner

of said tract from Jarrett to Johnson; thence up and with the low water

line along the North Bank of Dan River S 42-40 W 234 feet; S 39-27

W 545 feet; S 39-58 W 145.65 feet; S 34-13 W 147.54 feet; S 30-38

W 200.78 feet; S 36-04 W 197.71 feet; S 41-48 W 150.23 feet; S 63-

23 W 261.92 feet; S 72-16 W 223.06 feet; S 84-32 W 175.17 feet; S
88-34 W 207.03 feet; N 86-00 W 199.0 feet; N 78-47 W. 163.25

feet; N 71-25 W 220.55 feet; N 61-35 W 388.75 feet; N 54-34 W
147.32 feet; N 61-24 W 435.0 feet; N 66-14 W 144.3 feet; N 65-41

W 418.59 feet; N 72-30 W 298.9 feet; N 79-16 W 491.22 feet; N
86-56 W 151.16 feet; S 88-50 W 501.0 feet; S 81-55 W 144.9 feet; S
87-59 W 312.54 feet; S 77-35 W 271.46 feet; S 68-12 W 219.64
feet; S 63-42 W 346.0 feet; S 55-38 W 340.0 feet; S 33-54 W 234.54
feet; S 30-34 W 205.86 feet; S 27-10 W 80.70 feet; S 27-40 W 111.8

feet; S 24-50 W 350.0 feet; S 35-22 W 221.76 feet; S 39-01 W
203.43 feet; and S 48-21 W 178.0 feet to the point of beginning, and
containing within the above described boundary 828.628 acres from
which is SAVED AND EXCEPTED 12.650 acres lying within this

boundary, heretofore deeded to Duke Power Company by Spray Water
Power and Land Company for railroad right of way by deed dated
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October 2nd, 1947, and recorded in Book 370 at page 117. And
also, there is saved and excepted from the operation of this deed the

rights of Duke Power Company for a right of way containing 5.858

acres, said right of way being 60 feet wide along the east side of

center line of the Duke Power Company right of way extending from

the crossing of said center line of Duke Power Company right of way

over Carolina and Northwestern Railroad, North to the South line of

Clark Avenue as set out in Agreement dated the 20th day of June,

1952, between Spray Water Power and Land Company and the Duke
Power Company which is recorded in Book 418 at page 279, in the

office of the Register of Deeds of Rockingham County, leaving a total

net acreage of 815.978 acres as per map and survey of W. T. Combs,
C. E,, made in May and June, 1952. The courses given in this

description are based on the data contained in deed from Spray Water

Power and Land Company to Duke Power Company (see Book 370 at

page 118) giving the eastern boundary of said tract therein conveyed

as "S 10-19 E" 4,675.1 feet between concrete monuments. The
foregoing described lands are the same property conveyed to Grantor

by Spray Water Power and Land Company by deed recorded in Deed
Book 429, page 37, Office of the Register of Deeds of Rockingham
County, North Carolina.

And from which is SAVED and EXCEPTED 42.61 acres lying within

this boundary, heretofore deeded to Duke Power Company by Deed
recorded in Book 658 at page 765 and more particularly described as

follows:

BEGINNING at a stake in the easterly line of the Duke Power
Company Dan River Steam Station property, said stake being South

10° 19' East 2861.4 feet from an iron pin at the northeasterly corner

of said property and runs thence North 62° 23' East 582.7 feet;

thence North 89° 03' East 907.5 feet; thence South 18° 30' East

366.6 feet; thence South 6° 07' West 74.9 feet; thence South 24° 30'

East 144.0 feet to a point in the northwesterly edge of the water of

Dan River; thence with the said water's edge 2055 feet, more or less,

to the southeast corner of Duke Power Company Dan River Steam

Station property; thence with the easterly line of said property. North
10° 19' West 1869.6 feet to the BEGINNING, passing over a

concrete monument in line at 55.9 feet, and passing over a concrete

monument in line at 1699.6 feet, containing 42.61 acres as shown on

print dated February 12, 1968. marked File No. 157-69, copy of

which is attached to that Deed recorded in Book 658 at page 765 and

BEING a part of the property conveyed to the party of the first part by

Deed of Union Carbide Corporation, dated April 2, 1965, and
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recorded in Book of Deeds 631 at page 169 in the Office of the

Register of Deeds of Rockingham County.

And from which is SAVED AND EXCEPTED 30.9 acres lying within

this boundary, heretofore deeded to Duke Power Company by Deed
recorded in Book 736 at page 320 and more particularly described as

follows:

BEING that certain tract of land containing 30.9 acres, said land

being bounded on the north and east by other lands of the party of the

first part, and on the south and west by other lands of the party of the

second part, as shown on print dated April 3, 1980, marked File No.
157-69-A, copy of which is attached to that Deed recorded in Book
736 at page 320 AND BEING a portion of the property conveyed to

the party of the first part by deed of Union Carbide Corporation, dated

April 2, 1965, and recorded in Book 631 at page 169 of the

Rockingham County Registry.

And from which is SAVED AND EXCEPTED 214.311 acres known
as the Fieldcrest Farm lying within this boundary which is more
particularly described as follows:

FIELDCREST FARM
From an existing iron pipe found in the western boundary of New
Street N 69° 31' 13" E 50 feet to the point of beginning, thence N
69° 31' 13" E 1000 feet to a corner in a common line with the now
or formally property of Louis R. Hairston, thence S 20° 09' E 150.30

feet to an existing iron stake, thence N 68° 40' 23" E along the before

mentioned Hairston property and the south line of Spray Water Power
and Land Co. lot, 676.96 feet to a corner on Sharpe Road, thence S
19° 40'36" E 188.68 feet, thence N 64° 08'32" E 50-26 feet, thence

running with branch S 73° 36' 19" E 542.35 feet, N 81° 3r36" E
192.25 feet, thence and leaving branch N 86° 14' 16" E 261.97 feet

to a common corner with "Merrimon St. Addition", thence S 35°

54'44" E 1255.62 feet, thence along the W. A. Johnson, Jr. property

S 34° 37' 15" E 719.71 feet, S 01° 03'35" E 520.54 feet S 8°

52'30" W 1105.71 feet to a point and continuing 30.13 feet to the

center line of a ditch, thence along the center line of the ditch N 64°

34'30" E 215.10 feet, N 67° 35'30" E 588.80 feet, N 60° 54'30" E
320.0 feet, thence leaving said ditch S 15° 40'54" E 7.0 feet, 356.52

feet, 459.26 feet, 577.37 feet, and 24.84 feet (total 1425.00 feet) to a

point on the bank of Dan River, thence along the river S 40° 26'58"

W 519.63 feet, thence S 38° 49'46" W 248.49 feet, S 37° 43'50" W
331.86 feet, S 38° 23'37" W 411.56 feet, S 49° 07' 19" W 285.36

feet, corners thence N 30° 07" W 35 feet, thence N 23° 56'27" W
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2248.43 feet crossing a branch to a point, thence N 60° 27'22" W
526.57 feet, N 8° 35'43" W 896.77 feet, N 59° 20' 13" W 338.95
feet, crossing branch N 12° 29'07" W 778.91 feet, thence N 47°
22'51" W 1065.71 feet, N 89° 14'33" W 995.43 feet, plus 50.50
feet to a point in the east line of Proposed Road Extension (New
Street), thence N 20° 28'44" W 429.85 feet to the point of beginning

and containing 214.311 acres as shown on Plat of Survey for

Fieldcrest Mills, Inc. by C. E. Robertson and Associates registered

land surveyors and dated 1/27/86, revised 2/10/87 and 2/14/91.

MILLER BREWING COMPANY
EXHIBIT A
TRACT I

Being a tract of land 1357.79 acres, more or less, in Leaksville

Township, Rockingham County, North Carolina, bounded by Meadow
Road (NC State Road #770) and property owned by Spray Cotton

Mills, Inc., on the South; Summit Road, property owned by Powell,

Henry Raefield on the West; property owned by Herbert Hopper, Joe

Scales, and the Virginia State line on the North; and. Main Street,

property owned by Lawson, Lacy Hall, Herman Patterson, Slayton

and Cedrick Willard on the East; and more specifically described as

follows:

BEGINNING at an iron stake in the North Margin of the right of way
of Eastern Street (State Road #1774) at the Southwest corner of

property owned by W. Smart, said beginning point also being situate

at the Easternmost corner of property conveyed to Spray Cotton Mills,

Inc., in Deed Book 694, Page 902, Rockingham County Public
Registry; running thence from said beginning point the following calls

along the East line of the Spray Cotton Mills property: North 23° 53'

West 133.01 feet; North 37° 21' West 159.23 feet; North 23° 19'

West 154.10 feet; and. North 9° 52' West 394.73 feet to a point

situated at the Northeast corner of the Spray Cotton Mills, Inc.

property; thence with the North line of the Spray Cotton Mills, Inc.

property, South 78° 53' West 792.12 feet and South 85° 26' West
1,281.15 feet to the Northwest corner of the Spray Cotton Mills, Inc.

property; thence continuing with the Spray Cotton Mills, Inc. West
line. South 0° 52' West 867.34 feet to a point; thence South 73° 15'

West 415.79 feet to a point; thence South 16° 45' East 1300 feet to a

point in the northern margin of Meadow Road (N.C. State Road 770);
thence with the northern margin of Meadow Road the following

courses and distances: South 73° 14' 40" West 2362.50 feet; South
74° 26' 10" West 186.96 feet; South 80° 5' 20" West 210.67 feet;

South 84° 16' 30" West 646.55 feet; and. South 83° 53' West
336.01 feet to an iron in the North margin of the right of way of said
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Meadow Road; thence leaving the North margin of the right of way of

Meadow Road and turning in a northern direction, North 3° 37' 20"

West 605.50 feet to an iron stake in the East line of Jarrett; thence

continuing with Jarrett's East line, North 4° 38' 50" East 470 feet to

an iron; thence North 5° 58' 20" East 591 feet to an iron at the

Northeast corner of property owned by Jarrett; thence with Jarrett's

North line. North 89° 22' 50" West 974.50 feet to an iron in the

East margin of the right of way of Summit Road, Jarrett's Northwest

corner; thence with the East right of way line of Summit Road, North
10° r 20" West 239.45 feet and North 26° 45' 50" West 99.93 feet

to a point in the East margin of the right of way of Summit Road at

Pulliam's Southwest corner; thence with Pulliam's South line. North
63° 13' 10' East 300 feet to an iron stake at Pulliam's Southeast

corner; thence with Pulliam's East line. North 26° 46' West 129.71

feet to a point at the Southwest corner of property conveyed to

Northwestern Engineering Corporation in Book 694, Page 772; thence

with the South line of Northwestern Engineering Corporation, North
46° 15' 51" East 280 feet to a point: thence with Northwestern

Engineering Corporation's East line. North 38° 20' West 300 feet to

a point in the South right of way of an unnamed street dedicated in

Book 685, Page 840, Rockingham County Public Registry; thence

with the South right of way line of said unnamed street and with the

North line of Northwestern Engineering Corporation, South 47° 6'

34" West 280 feet to the northwest corner of the Northwestern

Engineering Corporation; thence along the western line of

Northwestern Engineering Corporation. South 38° 33' East 224.32

feet to a point, corner with PuUiam; thence with the line of PuUiam,

South 51° 54' West 299.77 feet to a point in the eastern margin of

Summit Road; thence with the eastern margin of Summit Road, North
38° 22' West 199.30 feet to a point in the southern margin of the

unnamed street referred to above; thence continuing along the eastern

margin of Summit Road across said unnamed street. North 44° 10'

West 60.01 feet to a point; thence still with the eastern margin of

Summit Road, North 47° 2' West 199.18 feet to a point, corner with

Powell; thence with the line of Powell, North 44° 38' 50" East

293.38 feet to a point, the northwest corner of the property conveyed

to Southeastern Warehousing Distribution Center by deed recorded in

the Rockingham County Registry in Book 685. Page 841; thence with

the line of Southeastern Warehousing Distribution Center, South 46°

51' East 211.7 feet to a point in the northern margin of said unnamed
street; thence with the northern margin of said unnamed street, North
47° 6' 34" East 637.67 feet to a point, the southeast corner of

Southeastern Warehousing Distribution Center; thence North 43° 53'

26" West 397.68 feet with the East line of the Southeastern
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Warehousing property to a point; tlience Nortli 88° 23' 10" West
442.49 feet with the North line of the Southeastern Warehousing

property to a point in the East line of property owned by Powell;

thence with Powell's East line. North 8° 45' West 859.33 feet to an

old set stone, corner with property formerly owned by W. B. Light;

thence with Light's East line. North 16° 30' 10" West 1230.19 feet

to an iron & monument; thence North 14° 50' 40" West 1082.81 feet

to an iron & monument found, corner with Henry Raefield; thence

with Raefield's East line, North 16° 01' 50" West 336.06 feet to an

iron stake; thence turning in an easterly direction. North 80° 33' 30"

East 317.69 feet to an iron stake; North 80° 48* 10" East 267.03 feet

to an iron stake; South 87° 59' East 265.93 feet to an iron; thence

North 2° r East 581.28 feet to an iron within the right of way line of

N.C. State Road #1715; thence a line within the right of way of N.C.
State Road i^l715, South 87° 58' East 520.71 feet to a point and

South 81° 3' East 203.10 feet to an iron; thence North 81° 47' East

508.30 feet to an iron, corner with Herbert Hopper; thence with

Hopper's South line. South 40° 59' East 242.22 feet to an iron and

North 77° 26' East 669.10 feet to an iron; thence continuing with

Hopper's south line. North 30° East 600.70 feet to an iron stake.

Hopper's Southeast corner and Joe Scales' Southwest corner; thence

with Scales' South line. North 80° 28' 10" East 657.76 feet to a post

oak and North 73° 36' 40" East 1874.50 feet to an iron stake, corner

with Joe Scales; thence with Scales' East line. North 4° 58" 20" East

589.17 feet to a white oak; thence North 64° 0' 40" East 544 feet to

an iron stake; thence North 8° 5' 30" West 532 feet to an iron stake,

corner with Joe Scales in the North Carolina - Virginia State Line;

thence with the North Carolina - Virginia State Line, South 86° 39'

10" East 3654.49 feet to an iron stake in said State Line, corner with

property owned by Cedrick and Maria P. Willard; thence with

Willard's West line. South 4° 27' East 1756.47 feet to an iron stake,

Slayton's Northeast corner; thence with Slayton and Herman
Patterson's North lines. South 85° 33' 20" West 497.30 feet to an

iron stake; thence South 3° 23' 30" West with Herman Patterson's

West line, 1313.85 feet to an iron stake; thence with Lacy Hall's

West line, South 3° 0' 10" West 759.38 feet to an iron stake. Lacy
Hall's Southwest corner and Lawson's Northwest corner; thence with

Lawson's West line. South 0° 25' 20" West 1069.67 feet to an iron

stake, Lawson's Southwest corner and Harris' Northwest corner;

thence with Harris' West line, South 4° 21' 10" East 267 feet to an

iron stake in the North right of way line of Findowrie Street; thence

with the Northern terminus line of Main Street, South 85° 38' 50"

West 63.16 feet to a point; thence continuing with the West right of

way line of Main Street, South 4° 21' 10" East 840.03 feet to an iron
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stake; thence leaving the West right of way line of Main Street, South
85° 34' 40" West 300 feet to an iron staice and South 4° 25' 20"

East 150.23 feet to an iron stake; thence South 85° 34' 40" West 125

feet to a point and South 4° 25' 20" East 400 feet to an iron stake at

W. Smart's Northeast corner; thence with Smart's North line, South
85° 34' 10" West 821 feet to an iron stake at Smart's Northwest
corner; thence with Smart's West line. South 4° 25' 20" East 350
feet to an iron stake in the North right of way line of Eastern Street at

the easternmost corner of property conveyed to Spray Cotton Mills,

Inc., in Book 694, Page 902, Rockingham County Public Registry,

the point and place of BEGINNING, containing 1357.79 acres, more
or less, as shown on plat of survey by Shanks and Wilmarth,
Engineers & Surveyors, dated December 2, 1975, File No. C-1034,
and revised on May 20, 1976, and being the same property shown on
Map Book 13, Page 28, Rockingham County Public Registry.

SAVE AND EXCEPT THEREFROM the 5.175 acres conveyed by
Miller Brewing Company to Evan Warehouse. Inc. by deed recorded

in Book 840, Page 2264, in the Rockingham County Public Registry.

EXHIBIT A
TRACT II

Being a tract of 7.489 acres, more or less, in Leaksville Township,
Rockingham County, North Carolina, and more specifically described

as follows:

Commencing at an iron in the easterly margin of Summit Road, which
iron is the Southwest corner of Powell and the Northwest corner of

Lot 1 as shown on map hereinafter referred to; thence with the said

margin of Summit Road South 47° OT 51" East 199.18 ft. to an iron

where said Summit Road is intersected by the northerly margin of a

60-ft.-wide unnamed street; thence with said margin of said unnamed
street North 47° 06' 34" East 300 ft. to a point, the POINT OF
BEGINNING; thence leaving the said unnamed street North 46° 54'

39" West 220.39 ft., more or less, to Powell's line; thence with

Powell's line North 08° 45' West 589.63 feet to an iron; thence

leaving Powell South 88° 23' 10" East 442.49 ft. to an iron; thence

South 42° 53' 26" East 397.68 ft. to an iron in the northerly margin
of the aforementioned unnamed street; thence with the said margin of

the said unnamed street. South 47° 06' 34" West 631.05 ft. more or

less to the point of beginning, containing 7.489 acres, more or less,

and being a portion of Lot 2 as shown on Plat of Survey for Homer
E. Wright, Jr., dated September 20, 1972. by E. L. Wilmarth, the
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said survey being recorded with a certain deed from W. P. Bickham,

Trustee, et als. to Thomas S. Harrington, Trustee, dated February 6,

1973, which deed was recorded in the office of the Register of Deeds

for Rockingham County. 297(1-18)

UNIFI, INC.
EXHIBIT A

Township of Leaksville

County of Rockingham

BEGINNING at an existing iron stake located within the right of way

of NC Highway 87, said beginning point marking the northeast corner

of Beatrice W. Austin (Book 596, page 249); thence leaving NC
Highway 87 South 50° 16' 46" West 199.18 feet to an existing iron

stake. South 50° 7' 39" West 133.34 feet to an existing iron stake.

South 50° 14' 49" West 90.14 feet to an existing iron stake. South

50° 13' 58 West 150.16 feet to an existing iron stake. South 50° 21'

28" West 199.29 feet to an iron stake in old pine stump (control

corner). South 48° 15' West 1411.70 feet to an iron stake (control

corner), and South 47° 54' 17" West 279.24 feet to an existing iron

stake on the north right of way margin of SR 1560 and marking the

southeast corner of Milton L. Overby (Book 781, page 435); thence

leaving SR 1560 and along the east line of Overby and Gordon C.

Pruitt (Book 787, page 790) North 31° 48' 51" West 1397.10 feet to

an existing iron stake; thence North 55° 35' 25" East 323.76 feet to

an existing iron stake; thence North 55° 36' 9" East 223.96 feet to an

existing iron stake; thence North 54° 59' 28" East 348 35 feet to an

existing iron stake; thence North 55° 32" 12" East 530.77 feet to an

existing iron stake; thence North 55° 20" 38" East 630.59 feet to an

existing iron stake; thence North 55° 24' 3" East 218.0 feet to an oak

tree; thence North 35° 12' 29" West 95.25 feet to an existing iron

stake; thence North 55° 23' 34" East 39.98 feet to an existing iron

stake within the right of way of NC Highway 87; thence within the

right of way of NC Highway 87 South 36° 21' 6" East 93.12 feet to

an iron; thence South 36° 26' 53" East 607.32 feet to an iron; thence

South 39° 17' 59" East 511.0 feet to an existing iron stake, THE
POINT OF BEGINNING. This description as per as-built survey for

Vintage Yarns by C. E. Robertson and Associates, RLS, dated May
28, 1990, to which reference is made for more specific description.

Being the same property described in Deed Book 787, page 790.

Sec. 5. Rockingham County may expend nontax revenue to

assist in the redevelopment of an abandoned or closed school or other

public facility.

Sec. 6. This act is effective upon ratification.

1549



CHAPTER 419 Session Laws - 1993

In the General Assembly read three times and ratified this the

21stday of July, 1993. _

H.B. 473 CHAPTER 419

AN ACT TO SEPARATE THE REAL ESTATE APPRAISAL
BOARD FROM THE REAL ESTATE COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 93A-73(b) reads as rewritten:

"(b) Each application for State licensure or certification as a real

estate appraiser shall be accompanied by a fee fixed—by—the

Commi ssion but not to exceed of one hundred fifty dollars ($150.00).

($150.00), plus any additional fee as may be necessary to defray the

cost of any competency examination administered by a private testing

service.
"

Sec. 2. G.S. 93A-74(a) reads as rewritten:

"(a) Licenses and certificates issued under this Article shall expire

on the 30th day of June of every year and shall become invalid after

that date unless renewed prior to the expiration date by filing an

application with and paying to the Executive Director of the

Commission the fee required by the Commission, which may not

exceed—©«€

—

hundred—dollars—($100.00). of two hundred dollars

($200.00). Prerequisite to the renewal of a real estate appraiser

license or certificate, the licensee or certificate holder must satisfy any

continuing education requirements which may be prescribed by the

Commission under G.S. 93A-74(b). The Commission may adopt

rules establishing a system of license and certificate renewal in which

licenses and certificates expire annually with varying expiration dates."

Sec. 3. G.S. 93A-76 is amended by adding a new subsection to

read:
"
(c) The Commission may by rule establish a procedure for

granting temporary licensure or certification and may charge a fee of

fifty dollars ($50.00) for granting temporary licensure or

certification.
"

Sec. 4. G.S. 93A-79(d) reads as rewritten:

"(d) All fees collected by the Commission under this Article shall

be deposited into the operating account of the Commission. On April

1, 1994, those fees attributable to the Board's July 1, 1994, through

June 30, 1995, fiscal year, including, but not limited to, fees received

in connection with appraisal license and certificate applications and

renewals, shall be segregated into a separate account for the sole

benefit of the Board and made available to the Board at any time

thereafter, in its discretion, for fiscal year 1994-95 operating
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expenses. All other fees collected by the Commission shall be

retained by the Commission for its expenses, including expenses

relating to the provision of technical, administrative, and financial

support to the Board for its 1993-94 fiscal year; said support to be

provided by the Commission to the Board until Chapter 93E of the

General Statutes becomes effective. None of the expenses incurred by

the Commission in administering this Article, or by the Board in

implementing Chapter 93E of the General Statutes, including the

compensation of expenses of the Real Estate Appraisal Board or any

officer or employee of the Commission, may be paid or payable out of

the Treasury of the State of North Carolina, and the Real Estate

Appraisal Board may not make or incur any expense, debt or other

financial obligation binding upon the Commission or the State of

North Carolina."

Sec. 5. G.S. 93A-79(e) reads as rewritten:

"(e) In addition to those fees prescribed in this Article for making

application for and renewing appraiser licenses and certificates, the

Commission may collect from applicants and holders of such licenses

and certificates and remit to the appropriate agency or instrumentality

of the federal government any additional fees as may be required to

render North Carolina State-licensed or State-certified appraisers

eligible to perform appraisals in connection with federally related

transactions, transactions as well as an additional fee of twenty dollars

($20.00) to cover the administrative costs associated therewith.
"

Sec. 6. The General Statutes are amended by adding the

following new Chapter:
" Chapter 93E.

"North Carolina Appraisers Act.

"ARTICLE 1.

"Real Estate Appraiser.

"%93E-1-I. Tiile.

This Chapter shall be known and may be cited as the 'North

Carolina Appraisers Act'

.

" § 93E-1-2. Real estate appraiser licensure and certification use.

(a) It shall be unlawful for any person in this State to assume or

use the title, 'State-licensed real estate appraiser' or 'State-certified

real estate appraiser', or any title, designation, or abbreviation likely

to create the impression of licensure or certification by the State of

North Carolina as a real estate appraiser, unless the person has first

been licensed or certified by the North Carolina Appraisal Board

under the provisions of this Chapter. The Board may adopt for the

exclusive use of persons certified under the provisions of this Chapter,

a seal, symbol, or other mark identifying the user as a State-licensed

or State-certified real estate appraiser.
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(b) Any person certified as a real estate appraiser by an appraisal

trade organization shall retain the right to use the term 'certified' or

any similar term in identifying himself to the public, provided that in

each instance wherein such term is used, the name of the certifying

organization or body is prominently and conspicuously displayed

immediately adjacent to such term, and provided further that the use

of such term does not create the impression of certification by the

State of North Carolina.

(c) The term 'State-licensed real estate appraiser', 'State-certified

real estate appraiser', or any similar term shall not be used following

or immediately in connection with the name of a partnership,

association, corporation, or other firm or group or in such manner
that it might create the impression of licensure or certification by the

State of North Carolina as a real estate appraiser.

" § 93E-I-3. License or certificate not required.

(a) No license or certificate shall be issued under the provisions of

this Chapter to a partnership, association, corporation, firm, or group.

However, nothing herein shall preclude a State-licensed or State-

certified real estate appraiser from rendering appraisals for or on

behalf of a partnership, association, corporation, firm, or group,

provided the appraisal report is prepared by or under the immediate

personal direction of, the State-licensed or State-certified real estate

appraiser and is reviewed and signed by such State-licensed or State-

certified appraiser.

(b) Any person who is not State-licensed or State-certified under

this Chapter may assist a State-licensed or State-certified real estate

appraiser in the performance of an appraisal provided that he is

actively and personally supervised by a State-certified appraiser and

provided further that any appraisal report rendered in connection with

the appraisal is reviewed and signed by the State-certified real estate

appraiser.

(c) Nothing in this Chapter shall preclude a real estate broker or

salesman licensed under Chapter 93A of the General Statutes or any

other person who is not a State-licensed or State-certified real estate

appraiser from appraising real estate for compensation, provided such

persons do not represent themselves as being State-licensed or State-

certified as real estate appraisers.

(d) Nothing in this Chapter shall abridge, infringe upon, or

otherwise restrict the right to use the term 'certified ad valorem tax

appraiser' or any similar term by persons certified by the Department

of Revenue to perform ad valorem tax appraisals, provided that such

term is not used in a manner that creates the impression of

certification by the State of North Carolina to perform real estate

appraisals other than ad valorem tax appraisals.
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(e) Nothing in this Chapter shall entitle a State-licensed or State-

certified real estate appraiser to appraise real estate for ad valorem tax

purposes unless he has first been certified by the Department of

Revenue pursuant to G.S. 105-294.

"193E-1-4, Definitions.

When used in this Chapter, unless the context otherwise requires,

the term:

(1) 'Appraisal' or 'real estate appraisal' means an analysis,

opinion, or conclusion as to the value of identified real

estate or specified interests therein performed for

compensation or other valuable consideration.

(2) 'Appraisal assignment' means an engagement for which an

appraiser is employed or retained to act, or would be

perceived by third parties or the public as acting, as a

disinterested third party in rendering an unbiased appraisal.

(3) 'Appraisal Board' or 'Board' means the North Carolina

Appraisal Board established under G.S. 93E-1-5.

(4) 'Appraisal Foundation' or 'Foundation' means The

Appraisal Foundation established on November 20, 1987,

as a not-for-profit corporation under the laws of Illinois.

(5) 'Appraisal report' means any communication, written or

oral, of an appraisal.

(6) 'Certificate' means that document issued by the North

Carolina Appraisal Board evidencing that the person named

therein has satisfied the requirements for certification as a

State-certified real estate appraiser and bearing a certificate

number assigned by the Board.

(7) 'Certificate holder' means a person certified by the Board

under the provisions of this Chapter.

(8) 'License' means that document issued by the North

Carolina Appraisal Board evidencing that the person named

therein has satisfied the requirements for licensure as a

State-licensed real estate appraiser and bearing a license

number assigned by the Board.

(9) 'Licensee' means a person licensed by the Board under the

provisions of this Chapter.

(10) 'Real estate' or 'real property' means land, including the

air above and ground below and all appurtenances and

improvements thereto, as well as any interest or right

inherent in the ownership of land.

(11) 'Real estate appraiser' or 'appraiser' means a person who
for a fee or valuable consideration develops and

communicates real estate appraisals or otherwise gives an

opinion of the value of real estate or any interest therein.
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(12) 'Real estate appraising' means the practice of developing

and communicating real estate appraisals.

(13) 'Residential real estate' means any parcel of real estate,

improved or unimproved, that is exclusively residential in

nature and that includes or is intended to include a

residential structure containing not more than four dwelling

units and no other improvements except those which are

;: typical residential improvements that support the residential

use for the location and property type. A residential unit in

a condominium, town house, or cooperative complex, or

planned unit development is considered to be residential

real estate.

(14) 'State-certified general real estate appraiser' means a

person who holds a current, valid certificate as a State-

certified general real estate appraiser issued under the

provisions of this Chapter.

(15) 'State-certified residential real estate appraiser' means a

person who holds a current, valid certificate as a State-

certified residential real estate appraiser issued under the

provisions of this Chapter.

(16) 'State-licensed residential real estate appraiser' means a

person who holds a current, valid license as a State-

licensed residential real estate appraiser issued under the

provisions of this Chapter.

(17) 'Temporary appraiser licensure or certification' means the

issuance of a temporary license or certificate by the Board

to a person licensed or certified in another state who enters

this State for the purpose of completing a particular

appraisal assignment.

"§ 93E- 1-5. Appraisal Board.

(a) There is created the North Carolina Appraisal Board for the

purposes set forth in this Chapter. The Board shall consist of seven

members. The Governor shall appoint five members of the Board,

and the General Assembly shall appoint two members in accordance

with G.S. 120-121, one upon the recommendation of the President

Pro Tempore of the Senate and one upon the recommendation of the

Speaker of the House of Representatives. Each member appointed by

the Governor shall be appointed from a different congressional district.

The appointee recommended by the Speaker of the House of

Representatives and the appointees of the Governor shall be persons

who have been engaged in the business of real estate appraising in this

State for at least five years immediately preceding their appointment

and are also State-licensed or State-certified real estate appraisers.

The appointee recommended by the President Pro Tempore of the
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Senate shall be a person not involved directly or indirectly in the real

estate, real estate appraisal, or the real estate lending industry.

Members of the Board shall serve three-year terms, so staggered that

the terms of three members expire in one year, the terms of two

members expire in the next year, and the terms of two members

expire in the third year of each three-year period. The members of

the Board shall elect one of their members to serve as chairman of the

Board for a term of one year. The Governor may remove any

member of the Board appointed by the Governor for misconduct,

incompetency, or neglect of duty. The General Assembly may remove

any member appointed by it for the same reasons. Successors shall

be appointed by the appointing authority making the original

appointment. All vacancies occurring on the Board shall be filled, for

the unexpired term, by the appointing authority making the original

appointment. Vacancies in appointments made by the General

Assembly shall be filled in accordance with G.S. 120-122. Initial

terms of office commence July 1. 1994.

(b) The Board is an occupational licensing agency governed by

Chapter 150B of the General Statutes; its decisions are final agency

decisions subject to judicial review under Article 4 of Chapter 15QB of

the General Statutes.

(c) Members of the Board shall be paid the per diem, subsistence,

and travel allowances at the rates set forth in G.S. 93B-5; provided

that none of the expenses of the Board or the compensation or

expenses of any officer or employee thereof shall be payable out of the

treasury of the State of North Carolina; the total expenses of the

administration of this Chapter shall not exceed the total income

therefrom; and neither the Board nor any officer or employee thereof

shall have any power or authority to make or incur any expense, debt,

or other financial obligation binding upon the State of North Carolina.

(d) The Board shall adopt a seal for its use, which shall bear

thereon the words ^North Carolina Appraisal Board'. Copies of all

papers in the office of the Board duly certified and authenticated by

the seal of the Board shall be received in evidence in all courts and

administrative bodies and with like effect as the originals.

(e) The Board may employ an Executive Director and professional

and clerical staff as may be necessary to carry out the provisions of

this Chapter and to put into effect the rules that the Board may

promulgate. The Board shall fix salaries. The Board shall have the

authority to issue to its employees credentials or other means of

identification.

(f) The Board shall be entitled to the services of the Attorney

General in connection with the affairs of the Board or may, in its
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discretion, employ an attorney to assist or represent it in the

enforcement of this Chapter.

(g) The Board may prefer a complaint for violation of this Chapter
before any court of competent jurisdiction, and it may take the

necessary legal steps through the proper legal offices of the State to

enforce the provisions of this Chapter.

"§ 93E-1-6. Qualijlcalions for State licensure and certification;

applications; application fees; examinations.

(a) Any person desiring to obtain licensure as a State-licensed real

estate appraiser or certification as a State-certified real estate appraiser

shall make written application to the Board on such forms as are

prescribed by the Board setting forth the applicant's qualifications for

licensure or certification. Each applicant shall satisfy the following

qualification requirements:

(1) Each applicant for licensure as a State-licensed residential

real estate appraiser shall have demonstrated that he

possesses the knowledge and competence necessary to

perform appraisals of residential and other real estate as the

Board may prescribe by having satisfactorily completed

within the five-year period immediately preceding the date

application is made, a Board-approved course of instruction

in real estate appraisal principles and practices consisting of

at least 90 hours of classroom instruction in subjects

determined by the Board; shall present evidence satisfactory

to the Board of at least 2.000 hours of experience in real

estate appraising; and shall satisfy such additional

qualifications as may be imposed by the Board by rule, not

inconsistent with any requirements imposed by the federal

government; or shall possess education or experience which
is found by the Board in its discretion to be equivalent to

the above requirements.

(2) Each applicant for certification as a State-certified

residential real estate appraiser shall have demonstrated that

he possesses the knowledge and competence necessary to

perform appraisals of residential and other real estate as the

Board may prescribe by having satisfactorily completed,

within the five-year period immediately preceding the date

the application is made, a Board-approved course of

instruction in real estate appraisal principles and practices

consisting of at least 120 hours of classroom instruction in

subjects determined by the Board; shall present evidence

satisfactory to the Board of at least 2,000 hours of

experience in real estate appraising within the five-year

period immediately preceding the date application is made,
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and over a period of at least two calendar years; and shall

satisfy such additional qualifications criteria as may be

imposed by the Board by rule, not inconsistent with any

requirements imposed by the federal government; or shall

possess education and experience which is found by the

Board in its discretion to be equivalent to the above

requirements.

(3) Each applicant for certification as a State-certified general

real estate appraiser shall have demonstrated that he

possesses the knowledge and competence necessary to

perform appraisals of all types of real estate by having

satisfactorily completed, within the five-year period

immediately preceding the date application is made, a

Board-approved course of instruction in general real estate

appraisal practices consisting of at least 180 hours of

classroom instruction in subjects determined by the Board;

shall present evidence satisfactory to the Board of at least

2,000 hours of experience in real estate appraising within

the five-year period immediately preceding the date

application is made, and over a period of at least two

calendar years, fifty percent (50%) of which must be in

appraising nonresidential real estate; and shall satisfy such

additional qualifications criteria as may be imposed by the

Board by rule, not inconsistent with any requirements

imposed by the federal government: or the applicant shall

possess education or experience which is found by the

Board to be equivalent to the above requirements.

Provided, however, that any persons who, on the effective date of this

Chapter, have a State license or certificate to engage in business as a

real estate appraiser issued by the predecessor of the Board, shall be

entitled to and shall receive the same such license or certificate from

the Board as they are then holding without further education,

experience, examination, or application fee.

(b) Each application for State licensure or certification as a real

estate appraiser shall be accompanied by a fee of one hundred fifty

dollars ($150.00), plus such additional fee as may be necessary to

defray the cost of any competency examination administered by a

private testing service.

(c) Any person who files with the Board an application for State

licensure or certification as a real estate appraiser shall be required to

pass an examination to demonstrate his competence. The Board shall

also make such investigation as it deems necessary into the

background of the applicant to determine his qualifications with due

regard to the paramount interest of the public as to his honesty,
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truthfulness, and integrity. If the results of the investigation shall be
satisfactory to the Board and the applicant is otherwise qualified, then
the Board shall issue to the applicant a license or certificate

authorizing the applicant to act as a State-licensed real estate appraiser
or a State-certified real estate appraiser in this State. If, based upon
the results of the investigation, the moral character of the applicant is

in question, action on the application will be deferred pending a
hearing before the Board.
"§ 93E- 1-7. License aiid certificate renewal; renewal fees; continuing

education; reinstatement; replacement licenses and certificates; licensure

and certification history.

(a) Licenses and certificates issued under this Chapter shall expire

on the 30th day of June of every year and shall become invalid after

that date unless renewed prior to the expiration date by filing an
application with and paying to the Executive Director of the Board the

fee of two hundred dollars ($200.00). As a prerequisite to the

renewal of a real estate appraiser license or certificate, the licensee or
certificate holder must satisfy any continuing education requirements
which may be prescribed by the Board under G.S. 93E-l-7(b);
provided, however, that members of the General Assembly are exempt
from this requirement during their term of office. The Board may
adopt rules establishing a system of license and certificate renewal in

which licenses and certificates expire annually with varying expiration

dates.

(b) The Board may by rule require, as a prerequisite to license or

certificate renewal, the completion of Board-approved education

courses in subject matters determined by the Board, or courses
determined by the Board to be equivalent to such instruction, not

inconsistent with any requirements of federal authorities.

(c) All licenses and certificates reinstated after the expiration dates

shall be subject to a late filing fee of five dollars ($5.00) per month
for each month or part thereof that such license or certificate is

lapsed, not to exceed sixty dollars ($60.00). Such late filing fee shall

be in addition to the required renewal fee. In the event a licensee or

certificate holder fails to reinstate his license or certificate within 12
months after the expiration date thereof, the Board may, in its

discretion, consider such person as not having been previously

licensed or certified, and thereby subject to the provisions of this

Chapter relating to the issuance of an original license or certificate,

including the examination requirements set forth herein. Applications

to reinstate licenses or certificates expired for 12 or more months shall

be accompanied by the fee required for an original license or
certificate.

1558



Session Laws - 1993 CHAPTER 419

(d) Replacement licenses and certificates may be issued by the

Board upon payment of five dollars ($5.00) by the licensee or

certificate holder. Certification by the Board of the licensure or

certification history of a person licensed or certified under this

Chapter shall be made only after the payment of a fee of ten dollars

($10.00) to the Board.
" § 93E- 1-8. Education program approval and fees.

(a) The Board may by rule prescribe minimum standards for the

approval and renewal of approval of schools and other course sponsors

and their instructors to conduct appraiser prelicensing and

precertification courses required by G.S. 93E-l-6(a). Such standards

may address subject matter, program structuring, instructional

materials, requirements for satisfactory course completion, instructors'

qualifications, and other related matters relevant to the provision of

such courses in a manner that best serves the public interest.

(b) The Board may by rule set nonrefundable fees chargeable to

private real estate appraisal schools or course sponsors, including

appraisal trade organizations, for the approval and annual renewal of

approval of their prelicensing and precertification courses required by

G.S. 93E-l-6(a), or equivalent courses. Such fees shall be forty

dollars ($40.00) per course for approval and twenty dollars ($20.00)

per course for renewal of approval of private school courses, and three

hundred dollars ($300.00) per course for approval and fifty dollars

($50.00) per course for renewal of approval for course sponsors,

including appraisal trade organizations. No fees shall be charged for

the approval or renewal of approval to conduct appraiser prelicensing

or precertification courses where such courses are offered by a North

Carolina college, university, junior college, or community or technical

college accredited by the Southern Association of Colleges and

Schools, or an agency of the federal, State, or local government.

(c) The Board may by rule prescribe minimum standards for the

approval and annual renewal of approval of schools and other course

sponsors and their instructors to conduct appraiser continuing

education courses. Such standards may address subject matter,

instructional materials, requirements for satisfactory course

completion, minimum course length, instructors' qualifications, and

other related matters relevant to the provision of such courses in a

manner that best serves the public interest.

(d) Nonrefundable fees of one hundred dollars ($100.00) per

course may be charged to schools and course sponsors for the

approval to conduct appraiser continuing education courses and fifty

dollars ($50.00) per course for renewal of approval. However, no

fees shall be charged for the approval or renewal of approval to

conduct appraiser continuing education courses where such courses
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are offered by a North Carolina college, university, junior college, or

community or technical college accredited by the Southern Association

of Colleges and Schools, or by an agency of the federal, State, or local

government. A nonrefundable fee of fifty dollars ($50.00) per course
may be charged to current or former licensees or certificate holders

requesting approval by the Board of a course for continuing education

credit when approval of such course has not been previously obtained

by the offering school or course sponsor.
" § 93E-1-9. Nonresident licensure and certification.

(a) An applicant from another state which offers real estate

appraiser licensing or certification privileges to residents of North
Carolina may become State-licensed or certified by conforming to all

of the provisions of this Chapter, and, in the discretion of the Board,
such other terms and conditions as are required of North Carolina

residents applying for certification or licensure in such other state.

(b) The Board, in its discretion, may undertaice to license or certify

on a reciprocal basis, persons licensed or certified in other states who
are deemed by the Board to possess qualifications equivalent to

resident North Carolina State-licensed or State-certified real estate

appraisers.

(c) The Board may by rule establish a procedure for granting

temporary appraiser licensure or certification and may charge an
application fee of fifty dollars ($50.00) for temporary appraiser

licensure or certification.

(d) Every applicant for State licensure or certification under this

Chapter who is not a resident of this State shall submit with his

application an irrevocable consent that service of process in any action

against the applicant arising oat of the applicant's activities as a State-

licensed or State-certified real estate appraiser may be made by
delivery of the process on the Executive Director of the Board.
"§ 93E-1-10. Rule-making authority.

The Board may adopt rules not inconsistent with the provisions of

this Chapter and the General Statutes of North Carolina which may be

reasonably necessary to implement, administer, and enforce the

provisions of this Chapter, including, but not limited to, the authority

to:

(1) Prescribe forms and procedures for submitting information

to the Board;

(2) Prescribe standards of practice for persons licensed or

certified under this Chapter; and

(3) Prescribe standards for the operation of real estate

appraiser education programs.
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"§ 93E-I-1 1. Register of applicants; roster of State-licensed md Stale-

certified appraisers; financial report to Secretary of Slate; administrative

expenses.

(a) The Executive Director of the Board shall keep a register of all

applicants for State licensure or certification as real estate appraisers,

showing for each the date of application, name, business or residence

address, and whether the license or certificate was granted or refused.

Said register shall be prima facie evidence of ail matters received

therein.

(b) The Executive Director of the Board shall also keep a current

roster showing the names and places of business of all State-licensed

and State-certified real estate appraisers, which roster shall be kept on

file in the office of the Board and be open to public inspection.

(c) On or before the first day of November of each year, the Board

shall file with the Secretary of State a copy of the roster of real estate

appraisers licensed or certified by the Board and a report containing a

complete statement of income received by the Board in connection

with the licensure and certification of real estate appraisers for the

preceding fiscal year ending June 30th. attested by the affidavit of the

Executive Director of the Board.

(d) In addition to those fees prescribed in this Chapter for making

application for and renewing appraiser licenses and certificates, the

Board may collect from applicants and holders of such licenses and

certificates and remit to the appropriate agency or instrumentality of

the federal government any additional fees as may be required to

render North Carolina State-licensed or State-certified appraisers

eligible to perform appraisals in connection with federally related

transactions as well as an additional fee of twenty dollars ($20.00) to

cover the administrative costs associated therewith.

"
§ 95E- 1-12. Disciplinary action by Board.

(a) The Board may take disciplinary action against State-licensed or

State-certified real estate appraisers. Upon its own motion or the

complaint of any person, the Board may investigate the actions of any

person licensed or certified under this Chapter, any person who

performs appraisals without an appropriate license or certificate, or

any person who holds himself out to be licensed or certified when he

holds no such license or certificate. If the Board finds probable cause

to believe that a person licensed or certified under this Chapter has

violated any of the provisions of this Chapter, the Board may hold a

hearing on the allegations of misconduct.

The Board may suspend or revoke the license or certificate granted

to any person under the provisions of this Chapter or reprimand any

licensee or certificate holder if, following a hearing, the Board finds

the licensee or certificate holder to have:
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(1) Procured licensure or certification pursuant to this Chapter

by making a false or fraudulent representation;

(2) Made any willful or negligent misrepresentation or any

willful or negligent omission of material fact;

(3) Accepted an appraisal assignment when the employment is

contingent upon the appraiser reporting a predetermined

: result, analysis, or opinion, or when the fee to be paid for

the performance of the appraisal assignment is contingent

upon the opinion, conclusion, or valuation reached or upon

consequences resulting from the appraisal assignment;

(4) Acted or held himself out as a State-licensed or State-

certified real estate appraiser when not so licensed or

certified;

(5) Failed as a State-licensed or State-certified real estate

appraiser to actively and personally supervise any person

not licensed or certified under this Chapter who assists the

State-licensed or State-certified real estate appraiser in

performing real estate appraisals;

(6) Failed to make available to the Board for its inspection

without prior notice, originals or true copies of all written

contracts engaging his services to appraise real property,

and all reports and supporting data assembled and

formulated by the appraiser in preparing the reports;

(7) Paid a fee or valuable consideration to any person for acts

or services performed in violation of this Chapter;

(8) Acted as a real estate appraiser in such an unworthy or

incompetent manner as to endanger the interest of the

public;

(9) Violated any of the standards of practice for real estate

appraisers or any other rule promulgated by the Board;

(10) Performed any other act which constitutes improper,

fraudulent, or other dishonest conduct; or

(11) Violated any of the provisions of this Chapter.

The Executive Director of the Board shall transmit a certified copy

of all final orders of the Board suspending or revoking licenses or

certificates issued under this Chapter to the clerk of superior court of

the county in which the licensee or certificate holder maintains his

principal place of business. The clerk shall enter these orders upon

the judgment docket of the county.

(b) Following a hearing, the Appraisal Board may also suspend or

revoke any license or certificate issued under the provisions of this

Chapter or reprimand any licensee or certificate holder when:

(1) The licensee or certificate holder has been convicted of or

has entered a plea of guilty or no contest upon which final

1562



Session Laws - 1993 CHAPTER 419

judgment is entered by a court of competent jurisdiction in

this State, or any other state, to an offense which, in the

discretion of the Board, would reasonably affect the

performance of the licensee or certificate holder in the real

estate appraisal business;

(2) A final civil judgment has been entered against the licensee

or certificate holder on grounds of fraud,

misrepresentation, or deceit in the making of any appraisal

of real estate; or

(3) The licensee or certificate holder has violated any of the

provisions of G.S. 93E-l-13(a) when appraising his own
property.

(c) When a person licensed or certified under this Chapter is

accused of any act, omission, or misconduct which would subject him

to disciplinary action, the licensee or certificate holder, with the

consent and approval of the Board, may surrender his license or

certificate and all the rights and privileges pertaining to it for a period

of time established by the Board. A person who surrenders his

license or certificate shall not thereafter be eligible for or submit any

application for licensure or certification as a real estate appraiser

during the period that the license or certificate is surrendered.

(d) The Board shall have the power to issue subpoenas requiring

the attendance of persons and the production of papers and records

before the Board in any hearing, investigation, inquiry, or other

proceeding conducted by it. Upon the production of any papers,

records, or documents, the Board shall have the power to authorize

true copies thereof to be substituted in the permanent record of the

matter in which such books, records, or documents shall have been

introduced in evidence.
" § 93E-I-J3. Penally for violation of this Chapter.

(a) Any person who acts as, or holds himself out to be, a State-

licensed or State-certified real estate appraiser without first obtaining a

license or certificate as provided in this Chapter, or who willfully

performs the acts specified in G.S. 93E-l-12(a)(l) through (10), shall

be guilty of a misdemeanor and shall be punished by a fine or

imprisonment, or by both, in the discretion of the court.

(b) The Board may appear in its own name in superior court in

actions for injunctive relief to prevent any person from violating the

provisions of this Chapter or the rules promulgated by the Board.

The superior court shall have the power to grant these injunctions

whether or not criminal prosecution has been or may be instituted as a

result of the violations, and whether or not the person is the holder of

a license or certificate issued by the Board under this Chapter.
" § 93E-I-I4. Referral of cases by courts.
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Whenever any licensee or certificate holder is adjudged by a civil or

criminal court to have injured or damaged any person, partnership,

association, or corporation through gross negligence, incompetency,

fraud, dishonesty, or other civil or criminal misconduct, such court

may, as part of its judgment or decree, order a written copy of the

transcript of the record in said case to be forwarded by the clerk of

court to the Board with a recommendation that the license or

certificate of the licensee or certificate holder be revoked or otherwise

subject to disciplinary action.
"

Sec. 7. Effective July 1, 1994, Article 5 of Chapter 93A of the

General Statutes is repealed.

Sec. 8. (a) The members of the Appraisal Board as described

in G.S. 93E-1-5 shall serve terms according to the following schedule:

(1) The terms of those two appraiser members of the Appraisal

Board appointed by the Governor whose terms were to

expire June 30, 1994, under Chapter 93A of the General

Statutes, and the appointments made pursuant thereto, shall

expire on that date. Thereafter, each Board member shall

continue to serve until such time as he is reappointed or

replaced by the Governor with another appraiser member.
(2) The term of the public member of the Appraisal Board

appointed by the Governor whose term was to expire June

30, 1994, under Chapter 93A of the General Statutes, and

the appointments made pursuant thereto, shall expire on that

date. Thereafter, said Board member shall continue to serve

until such time as he is reappointed or replaced by the

Governor with an appraiser member.

(3) The terms of those two appraiser members of the Appraisal

Board appointed by the Governor whose terms were to

expire June 30, 1995, under Chapter 93A of the General
Statutes, and the appointments made pursuant thereto, shall

expire on that date. Thereafter, each Board member shall

continue to serve until such time as he is reappointed or

replaced by the Governor with another appraiser member.
(4) The term of the appraiser member of the Appraisal Board

appointed by the General Assembly upon the

recommendation of the Speaker of the House of

Representatives whose term was to expire June 30, 1995,

under Chapter 93A of the General Statutes, and the

appointments made pursuant thereto, shall instead expire

June 30, 1996. Thereafter, said Board member shall

continue to serve until such time as he is reappointed or

replaced by the General Assembly upon the recommendation
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of the Speaker of the House of Representatives with another

appraiser member.

(5) The term of the Appraisal Board public member appointed

by the General Assembly upon the recommendation of the

President Pro Tempore of the Senate whose term was to

expire June 30, 1996, under Chapter 93A of the General

Statutes, and the appointments made pursuant thereto, shall

expire on that date. Thereafter, said Board member shall

continue to serve until such time as he is reappointed or

replaced by the General Assembly upon the recommendation

of the President Pro Tempore of the Senate with another

public member.
(b) The Board may adopt rules not inconsistent with the

provisions of Chapter 93E of the General Statutes, which may be

reasonably necessary to implement, administer, and enforce the

provisions of Chapter 93E of the General Statutes, provided the rules

adopted do not require the expenditure of Commission funds.

(c) The Board may enter into contracts necessary to implement

the provisions of Chapter 93E of the General Statutes, including

contracts for private testing services, office supplies, real estate leases,

and personnel, provided that such contracts do not require the

expenditure of Commission funds. Those fees collected pursuant to

G.S. 93A-73(b) as effective October 1, 1993, to defray the cost of any

competency examination administered by a private testing service shall

not be considered "Commission funds" within the meaning of this

section.

Sec. 9. G.S. 93A-3(a) reads as rewritten:

"(a) There is hereby created the North Carolina Real Estate

Commission, hereinafter called the Commission. The Commission
shall consist of seven members to be appointed by the Governor. At

least three members of the Commission shall be licensed real estate

brokers or real estate salesmen, one of whom shall have been actively

engaged in the busines s of real estate appraising in this State for not

less than five years immediately preceding his appointment, and, if

appointed to the Commission after January 1, 1991, shall al so be a

State-licen sed or State-certified real estate appraiser, salesmen. At least

two members of the Commission shall be persons who are not

involved directly or indirectly in the real estate or real estate appraisal

business. Members of the Commission shall serve three-year terms,

so staggered that the terms of two members expire in one year, the

terms of two members expire in the next year, and the terms of three

members expire in the third year of each three-year period. The
members of the Commission shall elect one of their members to serve

as chairman of the Commission for a term of one year. The Governor
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may remove any member of the Commission for misconduct,

incompetency, or willful neglect of duty. The Governor shall have the

power to fill all vacancies occurring on the Commission."

Sec. 10. G.S. 93A-6(b)(5) reads as rewritten:

"(5) The licensee, who is also a State-licensed or State-certified

real estate appraiser pursuant to Article 5 of this Chapter, Chapter 93E
of the General Statutes, has violated any provisions of Article 5.

Chapter 93E of the General Statutes and has been reprimanded or has

had his appraiser license or certificate suspended or revoked by the

Appraisal Board.
"

Sec. 11. G.S. 93A-32(2) reads as rewritten:

"(2) 'Private real estate schoor means any real estate

educational entity which is privately owned and operated by an

individual, partnership, corporation or association, and which

conducts, for a profit or tuition charge, real estate salesman or broker

prelicensing courses prescribed by G.S. 93A-4(a) or real estate

appraiser prelicen sing or precertification courses prescribed by G.S.

93A-73(a), 93A-4(a), provided that a private business or trade school

licensed by the State Board of Community Colleges under G.S.

115D-571 115D-90 to conduct courses other than those real estate

courses described herein shall not be considered to be a private real

estate school."

Sec. 12. G.S. 93A-34(b) reads as rewritten:

"(b) Application for a license shall be filed in the manner and

upon the forms prescribed by the Commission for that purpose. The
Commission may by rule set nonrefundable application fees not to

exceed two hundred fifty dollars ($250.00) for each school location

and fifty dollars ($50.00) for each real estate salesman or broker

prelicensing course or—peal

—

estate—appraiser—prelicensing—©r

precertification course. The application for a license shall be

accompanied by the appropriate fees and shall contain the following:

(1) Name and address of the applicant and the school;

(2) Names, biographical data, and qualifications of director,

administrators and instructors;

(3) Description of school facilities and equipment;

(4) Description of course(s) to be offered and instructional

materials to be utilized;

(5) Information on financial resources available to equip and

operate the school;

(6) Information on school policies and procedures regarding

administration, record keeping, entrance requirements,

registration, tuition and fees, grades, student progress,

attendance, and student conduct;
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(7) Copies of bulletins, catalogues and other official

publications;

(8) Copy of bond required by G.S. 93A-36;

(9) Such additional information as the Commission may deem
necessary to enable it to determine the adequacy of the

instructional program and the ability of the applicant to

operate a school in such a manner as would best serve the

public interest."

Sec. 13. G.S. 93A-35(b) reads as rewritten:

"(b) Licenses shall be renewable annually on July 1, provided that

a renewal application accompanied by the appropriate renewal fees has

been filed not later than June 1 in the form and manner prescribed by

the Commission, and provided further that the applicant and school

are found to be in compliance with the standards established for

issuance of an original license. The Commission may by rule set

nonrefundable renewal fees not to exceed one hundred twenty-five

dollars ($125.00) for each school location and twenty-five dollars

($25.00) for each real estate salesman or broker prelicensing course

or real estate appraiser prelicensing or precertification course."

Sec. 13.1. G.S. 120-123(58) reads as rewritten:

"(58) The JReal

—

Estate Appraisal Board of the Real—Estate

Commi ssion created in G.S. 93A -78. G.S. 93E-1-5.
"

Sec. 13.2. G.S. 105-4 1(a) reads as rewritten:

"(a) Every individual in this State who practices a profession or

engages in a business and is included in the list below must obtain

from the Secretary a statewide license for the privilege of practicing

the profession or engaging in the business. The tax for each license is

fifty dollars ($50.00); the tax does not apply to an individual who is at

least 75 years old.

(1) An attorney-at-law.

(2) A physician, a veterinarian, a surgeon, an osteopath, a

chiropractor, a chiropodist, a dentist, an ophthalmologist,

an optician, an optometrist, or another person who
practices a professional art of healing.

(3) A professional engineer, as defined in G.S. 89C-3.

(4) A registered land surveyor, as defined in G.S. 89C-3.

(5) An architect.

(6) A landscape architect.

(7) A photographer, a canvasser for any photographer, or an

agent of a photographer in transmitting photographs to be

copied, enlarged, or colored.

(8) A real estate broker or a real estate salesman, as defined in

G.S. 93A-2. A real estate broker or a real estate salesman
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who is also a real estate appraiser is required to obtain only

one license under this section to cover both activities.

(9) A real estate appraiser, as defined in G.S. 93A.72. G.S.
93E-1-4. A real estate appraiser who is also a real estate

broker or a real estate salesman is required to obtain only

one license under this section to cover both activities,

(10) A person who solicits or negotiates loans on real estate as

agent for another for a commission, brokerage, or other

compensation."

Sec. 14. The rules set forth in Title 21 of the North Carolina

Administrative Code, Subchapter 58D, are repealed.

Sec. 15. Sections 1 through 5 and Section 8 of this act become
effective October 1, 1993. Sections 6, 7, and 9 through 14 of this act

become effective July 1, 1994.

In the General Assembly read three times and ratified this the

21st day of July, 1993.

H.B. 914 CHAPTER 420

AN ACT TO AUTHORIZE THE NORTH CAROLINA STATE
BOARD OF DENTAL EXAMINERS TO COLLECT A SPECIAL
FEE FROM NORTH CAROLINA LICENSED DENTISTS, WITH
THE RESULTING FUNDS TO BE USED TO PAY EXPENSES
OF NEWLY AUTHORIZED STATE-SANCTIONED PEER
REVIEW ORGANIZATIONS TO OPEP^TE PROGRAMS FOR
IMPAIRED DENTISTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 90-39 reads as rewritten:

"% 90-39. Fees.

In order to provide the means of carrying out and enforcing the

provisions of this Article and the duties devolving upon the North
Carolina State Board of Dental Examiners, it is authorized to charge
and collect fees established by its rules and regulations not exceeding

the following:

(1) Each application for general dentistry

examination $200.00

(2) Each general dentistry license renewal, which
fee shall be annually fixed by the Board and
not later than November 30 of each year it

shall give written notice of the amount of the

renewal fee to each dentist licensed to practice >
in this State by mailing such notice to the last
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address of record with tlie Board of each such

dentist 75.00

(3) Each provisional license 75.00

(4) Each intern permit or renewal thereof 75.00

(5) Each certificate of license to a resident dentist

desiring to change to another state or territory 25.00

(6) Each license issued to a practitioner of

another state or territory to practice in this

State 125.00

(7) Each license to resume the practice issued to

a dentist who has retired from and returned to

this State 125.00

(8) Each instructor's license or renewal thereof 75.00

(9) With each renewal of a dentistry license, an

annual fee to help fund special peer review

organizations for impaired dentists 50.00.
"

Sec. 2. A new section is added to Article 2 of Chapter 90 of the

General Statutes to read:
"
§ 90-48.2. Board af^reemenls wiih special peer review organizations for

impaired dentists.

(a) The State Board of Dental Examiners may, under rules adopted

by the Board in compliance with Chapter 150B of the General

Statutes, enter into agreements with special impaired dentist peer

review organizations formed by the North Carolina Dental Society.

The organizations shall be made up of Dental Society members

designated by the Society, the Board, and the Dental School of the

University of North Carolina. Peer review activities to be covered by

such agreements shall include investigation, review and evaluation of

records, reports, complaints, litigation, and other information about

the practices and practice patterns of dentists licensed by the Board, as

such matters may relate to impaired dentists. Special impaired dentist

peer review organizations may include a statewide supervisory

committee and various regional and local components or subgroups.

(b) Agreements authorized under this section shall include

provisions for the impaired dentist peer review organizations to receive

relevant information from the Board and other sources, conduct any

investigation, review, and evaluation in an expeditious manner,

provide assurance of confidentiality of nonpublic information and of

the peer review process, make reports of investigations and evaluations

to the Board, and to do other related activities for operating and

promoting a coordinated and effective peer review process. The

agreements shall include provisions assuring basic due process for

dentists that become involved.
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(c) The impaired dentist peer review organizations that enter into

agreements with the Board shall establish and maintain a program for

impaired dentists licensed by the Board for the purpose of identifying,

reviewing and evaluating the ability of those dentists to function as

dentists, and to provide programs for treatment and rehabilitation.

The Board may provide funds for the administration of these impaired

dentist peer review programs. The Board shall adopt rules to apply to

the operation of impaired dentist peer review programs, with

provisions for: definitions of impairment; guidelines for program
elements; procedures for receipt and use of information of suspected

impairment; procedures for intervention and referral; arrangements

for monitoring treatment, rehabilitation, posttreatment support and
performance; reports of individual cases to the Board; periodic

reporting of statistical information; and assurance of confidentiality of

nonpublic information and of the peer review process.

(d) Upon investigation and review of a dentist licensed by the

Board, or upon receipt of a complaint or other information, an

impaired dentist peer review organization that enters into a peer review

agreement with the Board shall report immediately to the Board
detailed information about any dentist licensed by the Board, if:

(i) The dentist constitutes an imminent danger to the public or

himself;

(2) The dentist refuses to cooperate with the program, refuses to

submit to treatment, or is still impaired after treatment and

exhibits professional incompetence; or

(3) It reasonably appears that there are other grounds for

disciplinary action.

(e) Impaired dentist peer review organizations operating pursuant to

this section shall have the same protections and responsibilities as

traditional State and local dental society peer review committees under

Article 2A of this Chapter. In addition, any confidential patient

information and other nonpublic information acquired, created, or

used in good faith by an impaired dentist peer review organization

pursuant to this section shall remain confidential and shall not be

subject to discovery or subpoena in a civil case. No person

participating in good faith in an impaired dentist peer review program
developed under this section shall be required in a civil case to

disclose any information (including opinions, recommendations, or

evaluations) acquired or developed solely in the course of participating

in the program.

(f) Impaired dentist peer review activities conducted in good faith

pursuant to any program developed under this section shall not be

grounds for civil action under the laws of this State, and the activities

1570



Session Laws - 1993 CHAPTER 421

are deemed to be State directed and sanctioned and shall constitute

'State action' for the purposes of application of antitrust laws.
"

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

21stday of July, 1993.

H.B. 1212 CHAPTER 421

AN ACT TO CHANGE CERTAIN FEES CHARGED BY
AUCTIONEERS AND TO AMEND THE REQUIREMENTS FOR
DEPOSITS IN TRUST OR ESCROW ACCOUNTS BY
AUCTIONEERS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 85B-6 reads as rewritten:

"
§ 85B-6. Fees; local governments not to charge fees or require

licenses.

(a) The Commission shall collect and remit to the State Treasurer

fees in an amount not to exceed the following: fift^f dollars ($50.00)

for application for apprentice auctioneer license; t^vent>^ five dollars

($25.00) for apprentice auctioneer license for one year; t^vent}f-five

dollars—($25.00)

—

iof—application—for auctioneer—license and for

examination; one hundred dollars ($100.00) for auctioneer license for

one year; sevent)^-five dollars ($75.00) for designation as licensed

auctioneer bu sines s .

Item Maximum Fee

Apprentice Auctioneers:

Application for license $50.00

Issuance or renewal of license 50.00

Auctioneers:

Application for license 50.00

Examination 25.00

Issuance or renewal of license 100.00

Auction Firms:

Application for license 50.00

Examination 25.00

Issuance or renewal of license 100.00

Reinstatement of License 25.00.

An application fee for a license and an examination fee are

nonrefundable. The amount payable by a nonresident under G.S.

85B-5 to obtain a nonresident reciprocal auctioneer license is the

greater of the amount set in the above table for an examination for and

the issuance of an auctioneer's license and the amount the
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nonresident's state would charge a resident auctioneer of this State to

obtain a comparable license from that state.

A reinstatement fee is payable when a person applies for renewal of
a license after the license has lapsed for failure to renew it before it

expired. The reinstatement of a lapsed license is not retroactive in

effect and does not limit the authority of the courts or of the

Commission to take disciplinary action against a person who engages
in the auctioneer profession with a lapsed license.

(b) No local government or agency of local government may charge
any fees or require any licenses for auctioneers, apprentice
auctioneers, or auctioneer businesses auction firms in addition to those
set out in this Chapter."

Sec. 2. G.S. 85B-7.1 reads as rewritten:
" % 85B-7.L Handling clients' funds.

(a) Each licensee shall maintain a trust or escrow account and shall

deposit in the account all funds that are received for the benefit of
another person. The funds person and are not disbursed to the seller

on auction day. The licensee shall be deposited deposit funds that are
not disbursed on auction day with an insured bank or savings and loan
association located in North Carolina. A licensee who disburses funds
on auction day shall prepare a receipt or settlement statement for the

disbursed funds that contains the name and address of the person
receiving the disbursement and the amount of the disbursement. The
receipt or statement shall be signed by the licensee and the person
receiving the disbursement.

(b) Each licensee shall maintain, for not less than five years,

complete records showing the deposit, maintenance, and withdrawal of
trust or escrow funds, funds and the disbursement of funds on auction
day. Records of the disbursement of funds on auction day shall

include a copy of each receipt or settlement statement issued when the
funds were disbursed. The Commission or its designated agent may
inspect these records periodically, without prior notice notice, and may
also inspect these records whenever the Commission determines that

they are pertinent to an investigation of any specific complaint against
a licensee."

Sec. 3. G.S. 85B-4(g) reads as rewritten:

"(g) An auction firm must be licensed as an auctioneer bu s iness by
the Board even though no owner or officer of that business the firm
acts as an auctioneer. To be licensed an auction firm must make the

contribution to the Fund as required by G.S. 85B-4.1 and must pay
the proper fees as set out in G.S. 85B-6. Auction firms are covered by
the provisions of G.S. 85B-8.

An auction firm license issued by the Commission is restricted to

the persons named in the license and does not inure to the benefit of
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any other person. Where a license is issued to an auction firm,

authority to transact business under the license is limited to the person

or persons designated in the application and named in the license.

The designated person or persons, prior to being licensed, shall be

required to take a written examination, approved by the Commission,

and demonstrate to the satisfaction of the Commission a thorough

understanding of the law relating to the conduct of the auction

business and other matters the Commission deems appropriate. An

individual who is licensed as an auctioneer and who is the designated

person applying for an auction firm license is not required to take the

auction firm examination. Licensed real estate brokers and real estate

firms may be exempt from the auction firm examination provided they

employ or associate themselves with a licensed auctioneer to handle

those aspects of the transactions peculiar to the auctioneer profession.

Any person or entity, on the effective date of this Chapter, duly

licensed as an auction firm in good standing is not required to take

any examination in order to maintain or to renew an auction firm

license provided that the license does not otherwise expire or lapse and

is not suspended or revoked by the Commission."

Sec. 4. This act is effective upon ratification and applies to fees

due on or after that date.

In the General Assembly read three times and ratified this the

llstday of July, 1993.

SB. 590 CHAPTER 422

AN ACT TO INCREASE FEES FOR BOAT CERTIFICATES OF
NUMBER AND TO CLARIFY THE USE OF THE FEES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 75A-3(c) reads as rewritten:

"(c) The Boating Account is established within the Wildlife

Resources Fund created under G.S. 143-250. All moneys collected

pursuant to the numbering and titling provisions of this Chapter and

pursuant to G.S. 105-446.2 shall be deposited in the State treasury

«od credited to a special fund known as the Wildlife Resources Fund

and provided by G.S. 1 43-250. The said moneys shall be made

available to this Account and used by the Wildlife Resources

Commission, subject to the Executive Budget Act and the Personnel

Act, for the administration and enforcement of this Article, Chapter;

for activities relating to boating and water safety including education

and waterway marking and improvement, improvement; and for

boating access area acquisition, development development, and

maintenance all in accordance with plans approved by the Wildlife
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Resources Commi ssion. Such funds are hereby appropriated, reserved,

set aside, and made available to the Wildlife Resources Commission
until expended for the purpose set forth in this Article , maintenance. "

Sec. 2. G.S. 75A-5(a) reads as rewritten:

"(a) The owner of each vessel requiring numbering by this State

shall file an application for number with the Wildlife Resources

Commission on forms approved by it. The application shall be signed

by the owner of the vessel, or his agent, and shall be accompanied by
a fee of five dollars and fift}^ cents ($5.50) eight dollars ($8.00) for a

one-year period or by a fee of thirteen dollars ($13.00) twenty dollars

($20.00) for a three-year period; provided, however, there shall be no
fee charged for vessels owned and operated by nonprofit rescue squads

if they are operated exclusively for rescue purposes, including rescue

training. The applicant shall have the option of selecting a one-year

numbering period or a three-year numbering period. Upon receipt of

the application in approved form, the Commission shall have the same
entered upon the records of its office and issue to the applicant a

certificate of number stating the number awarded to the vessel and the

name and address of the owner, and a validation decal indicating the

expiration date of the certificate of number. The owner shall paint on
or attach to each side of the bow of the vessel the identification

number in such manner as may be prescribed by rules -and

regulations of the Commission in order that it may be clearly visible.

The number shall be maintained in legible condition. The validation

decal shall be displayed on the starboard bow of the vessel

immediately following the number. The certificate of number shall be

pocket size and shall be available at all times for inspection on the

vessel for which issued, whenever such vessel is in operation.

Provided, however, any person charged with failing to so carry such

certificate of number shall not be convicted if he produces in court a

certificate of number theretofore issued to him and valid at the time of

his arrest."

Sec. 3. G.S. 75A-5(c) reads as rewritten:

"(c) Should the ownership of a vessel change, a new application

form with a fee of five dollars and fift)f cents ($5.50) eight dollars

($8.00) for a one-year period or by a fee of thirteen dollars ($13.00)

twenty dollars ($20.00) for a three-year period shall be filed with the

Wildlife Resources Commission and a new certificate bearing the same
number shall be awarded the new owner in the manner as provided

for in an original award of number. In case a certificate should

become lost, a new certificate bearing the same number shall be

issued upon payment of a fee of two dollars ($2.00). Possession of

the certificate shall in cases involving prosecution for violation of any
provision of this Chapter be prima facie evidence that the person
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whose name appears therein is the owner of the boat referred to

therein."

Sec. 4. G.S. 75A-5(h) reads as rewritten:

"(h) Each certificate of number awarded pursuant to this Chapter

must be renewed on or before the first day of the month next

succeeding that during which the same expires; otherwise, such

certificate shall lapse and be void until such time as it may thereafter

be renewed. Application for renewal shall be submitted on a form

approved by the Wildlife Resources Commission and shall be

accompanied by a fee of five dollars and fift^r cents ($5.50) eight

dollars ($8.00) for a one-year period or by a fee of thirteen dollars

($13.00) twenty dollars ($20.00) for a three-year period; provided,

there shall be no fee required for renewal of certificates of number

which have been previously issued to commercial fishing boats as

defined in G.S. 75A-5.1, upon compliance with all of the

requirements of that section."

Sec. 5. This act becomes effective January 1, 1994.

In the General Assembly read three times and ratified this the

21stday of July, 1993.

S.B. 643 CHAPTER 423

AN ACT TO MAKE TECHNICAL AND OTHER CHANGES TO
THE RETALIATORY EMPLOYMENT DISCRIMINATION
LAW.

The General Assembly of North Carolina enacts:

Section 1. G.S. 95-241 reads as rewritten:

" § 95-241 . Discrimination prohibited.

(a) No person shall discriminate or take any retaliatory action

against an employee because the employee in good faith does or

threatens to do any of the following:

(1) File a claim or complaint, initiate any inquiry, investigation,

inspection, proceeding or other action, or testify or provide

information to any person with respect to any of the

following:

a. Chapter 97 of the General Statutes.

b. Article 2A or Article 16 of this Chapter.

c. Article 2A of Chapter 74 of the General Statutes.

d. G.S. 95-28.1.

(2) Cause any of the activities listed in subdivision (1) of this

subsection to be initiated on an employee's behalf

(3) Exercise any right on behalf of the employee or any other

employee afforded by Article 2A or Article 16 of this
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Chapter or by Article 2A of Chapter 74 of the General
Statutes,

(b) It shall not be a violation of this Article for a person to

discharge or take any other unfavorable action with respect to an

employee who has engaged in protected activity as set forth under this

Article if the person proves by the greater weight of the evidence that

it would have taken the same unfavorable action in the absence of the

protected activity of the employee."

Sec. 2. G.S. 95-242 reads as rewritten:

" § 95-242. Complaint; investigation; conciliation.

(a) An employee allegedly aggrieved by a violation of G.S. 95-241

may file a written complaint with the Commissioner of Labor alleging

the violation. The complaint shall be filed within 180 days of the

alleged violation. Within 20 days following receipt of the complaint,

the Commissioner shall forward a copy of the complaint to the person

alleged to have committed the violation and shall initiate an

investigation. If the Commissioner determines after the investigation

that there is not reasonable cause to believe that the allegation is true,

the Commissioner shall dismiss the complaint, promptly notify the

employee and the respondent, and issue a right-to-sue letter to the

employee that will enable the employee to bring a civil action pursuant

to G.S. 95-243. If the Commissioner determines after investigation

that there is reasonable cause to believe that the allegation is true, the

Commissioner shall attempt to eliminate the alleged violation by

informal methods which may consist of conference, conciliation, and
persuasion. The Commissioner shall make a determination as soon as

possible and, in any event, not later than 90 days after the filing of the

complaint.

(b) If the Commissioner is unable to resolve the alleged violation

through the informal procedures, methods, the Commissioner shall

notify the parties in writing that conciliation efforts have failed. The
Commissioner shall then either file a civil action on behalf of the

employee pursuant to G.S. 95-243 or issue a right-to-sue letter to the

employee enabling the employee to bring a civil action pursuant to

G.S. 95-243.

(c) An employee may make a written request to the Commissioner
for a right-to-sue letter after 180 days following the filing of a

complaint if the Commissioner has not issued a notice of conciliation

failure and has not commenced an action pursuant to G.S. 95-242.

(d) Nothing said or done during the course use of these the

informal procedures methods described in subsection (a) of this

section may be made public by the Commissioner or used as evidence

in a subsequent proceeding under this Article without the written

consent of the persons concerned.
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(e) The Commissioner's Files and the Commissioner's other

records relating to investigations and enforcement proceedings

pursuant to this Article shall not be subject to inspection and

examination as authorized by G.S. 132-6 while such investigations and

proceedings are open or pending in the trial court division.

(f) In making inspections and investigations under this Article, the

Commissioner or his duly authorized agents may, in addition to

exercising the authority granted in G.S. 95-4, issue subpoenas to

require the attendance and testimony of witnesses and the production

of evidence under oath. Witnesses shall be reimbursed for all travel

and other necessary expenses which shall be claimed and paid in

accordance with the prevailing travel reimbursement requirements of

the State. In the case of failure or refusal of any person to obey a

subpoena under this Article, the district court judge or superior court

Judge of the county in which the inspection or investigation is

conducted shall, upon the application of the Commissioner, have

jurisdiction to issue an order requiring compliance.
"

Sec. 3. Article 21 of Chapter 95 of the General Statutes is

amended by adding the following new section to read:

" § 95-245. Rules.

The Commissioner may adopt rules needed to implement this

Article pursuant to the provisions of Chapter 150B of the General

Statutes.
"

Sec. 4. This act is effective upon ratification and applies to

complaints filed under G.S. 95-242 on or after that date.

In the General Assembly read three times and ratified this the

2lstday of July, 1993.

S.B. 787 CHAPTER 424

AN ACT TO IMPOSE A PENALTY FOR FAILURE TO COMPLY
WITH ESC TAX REPORTING REQUIREMENTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 96-9(a)(7) reads as rewritten:

"(7) Effective with the quarter ending September 30, 1992,

every employer with 250 or more employees, and every

person or organization that, as agent, reports wages on a

total of 250 or more employees on behalf of one or more
subject employers, shall file that portion of the 'Employer's

Quarterly Tax and Wage Report' that contains the name,
social security number, and gross wages of each individual
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in employment on magnetic tapes or diskettes in a format
prescribed by the Commission.

For failure of an employer to comply with this

;: subdivision, there shall be added to the amount required to

be shown as tax in the reports a penalty of twenty-five

dollars ($25.00). For failure of an agent to comply with
this subdivision, the Commission may deny the agent the

right to report wages and file reports for the employer for

whom the agent filed an improper report for a period of
one year following the calendar quarter in which that agent
filed the improper report. The Commission may reduce or

waive a penalty for good cause shown. "

Sec. 2. This act becomes effective September 30, 1995, and
applies to Employer's Quarterly Tax and Wage Reports required to be
filed on or after the quarter ending September 30, 1995.

In the General Assembly read three times and ratified this the

21stday of July, 1993.

S.B. 924 CHAPTER 425

AN ACT TO RAISE THE FEES CHARGED BY REGISTERS OF
DEEDS FOR THE RECORDING OF INSTRUMENTS AND FOR
THE PROBATE OF INSTRUMENTS, TO PROVIDE THAT
REGISTERS OF DEEDS SHALL NOT CHARGE A FEE FOR
RECORDING THE SATISFACTION OF MORTGAGES AND
DEEDS OF TRUST, AND TO REMOVE THE REQUIREMENT
THAT SUBSTITUTIONS OF TRUSTEES BE RECORDED AS
SEPARATE INSTRUMENTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 161 -10(a) reads as rewritten:

"(a) Except as provided in G.S. 161-11.1 or 161-11.2, all fees

collected under this section shall be deposited into the county general
fund. In the performance of his duties, the register of deeds shall

collect the following fees which shall be uniform throughout the State:

(1) Instruments in General. - For registering or filing any
instrument for which no other provision is made by this

section, whether written, printed, or typewritten, the fee

shall be five six dollars ($5.00) ($6.00) for the first page,

which page shall not exceed 8 1/2 inches by 14 inches,

plus two dollars ($2.00), for each additional page or

fraction thereof. A page exceeding 8 1/2 inches by 14
inches shall be considered two pages.
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When a document is presented for registration that

consists of multiple instruments, the fee shall be ten dollars

($10.00) for each additional instrument. A document

consists of multiple instruments when it contains two or

more instruments with different legal consequences or

intent, each of which is separately executed and

acknowledged and could be recorded alone,

(la) Deeds of Trust, Mortgages, and Cancellation of Deeds of

Trust and Mortgages. -- For registering or filing any deed

of trust or mortgage, whether written, printed, or

typewritten, the fee shall be ten dollars ($10.00) for the

first page, which page shall not exceed 8 1/2 inches by 14

IHdies, plus two dollars ($2.00) for each additional page or

fraction thereof. A page exceeding 8 1/2 inches by 14

inches shall be considered two pages.

When a deed of trust or mortgage is presented for

registration that contains one or more additional

Instruments, the fee shall be ten dollars ($10.00) for each

additional instrument. A deed of trust or mortgage

contains one or more additional instruments if such

additional instrument or instruments has or have different

legal consequences or intent, each of which is separately

executed and acknowledged and could be recorded alone.

For recording records of satisfaction, or the

cancellation of record by any other means, of deeds of trust

or mortgages, there shall be no fee.

(2) Marriage Licenses. -- For issuing a license forty dollars

($40.00); for issuing a delayed certificate with one certified

copy five dollars ($5.00); and for a proceeding for

correction of names in application, license or certificate,

with one certified copy five dollars ($5.00).

(3) Plats. -- For each original or revised plat recorded nineteen

dollars ($19.00); for furnishing a certified copy of a plat

three dollars ($3.00).

(4) Right-of-Way Plans. -- For each original or amended plan

and profile sheet recorded five dollars ($5.00). This fee is

to be collected from the Board of Transportation.

(5) Registration of Birth Certificate One Year or More after

Birth. -- For preparation of necessary papers when birth to

be registered in another county five dollars ($5.00); for

registration when necessary papers prepared in another

county, with one certified copy five dollars ($5.00); for

preparation of necessary papers and registration in the same

county, with one certified copy ten dollars ($10.00).
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(6) Amendment of Birth or Death Record. - For preparation

of amendment and affecting correction two dollars ($2.00).

(7) Legitimations. -- For preparation of all documents
concerned with legitimations seven dollars ($7.00).

(8) Certified Copies of Birth and Death Certificates and
Marriage Licenses. — For furnishing a certified copy of a

death or birth certificate or marriage license three dollars
' - ($3.00). Provided however, a Register of Deeds may issue

'

without charge a certified Birth Certificate to any person
over the age of 62 years.

(9) Certified Copies. — For furnishing a certified copy of an
instrument for which no other provision is made by this

. section three dollars ($3.00) for the first page, plus one
dollar ($1.00) for each additional page or fraction thereof

(10) Comparing Copy for Certification. - For comparing and
certifying a copy of any instrument filed for registration,

when the copy is furnished by the party filing the

instrument for registration and at the time of filing thereof

two dollars ($2.00).

(11) Uncertified Copies. -- When, as a convenience to the

public, the register of deeds supplies uncertified copies of

instruments, or index pages, he may charge fees that in his

discretion bear a reasonable relation to the quality of copies

supplied and the cost of purchasing and maintaining

copying and/or computer equipment. These fees may be
changed from time to time, but the amount of these fees

shall at all times be prominently posted in his office.

(12) Notarial acts. — For taking an acknowledgment, oath, or

affirmation or performing any other notarial act the

maximum fee set in G.S. lOA-10. This fee shall not be

charged if the act is performed as a part of one of the

services for which a fee is provided by this subsection;

except that this fee shall be charged in addition to the fees

for registering, filing, or recording instruments or plats as

provided by subdivisions (1) and (3) of this subsection.

(13) Uniform C^ommercial Code. -- Such fees as are provided
for in Chapter 25, Article 9, Part 4, of the General
Statutes.

(14) Torrens Registration. - Such fees as are provided in G.S.
43-5.

(15) Master Forms. — Such fees as are provided for instruments

in general.
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(16) Probate. — For certification of instruments for registration

as provided in G.S. 47-14 one dollar ($1.00). two dollars

($2.00).

(17) Qualification of Notary Public. — For administering the

oaths of office to a notary public and making the

appropriate record entries as provided in G.S. lOA-8 five

dollars ($5.00).

(18) Reinstatement of Articles of Incorporation. — For filing

reinstatements of Articles of Incorporation prepared

pursuant to G.S. 105-232; such fees as provided for

instruments in general. The fee shall be paid by the

corporation affected."

Sec. 2. G.S. 45-16 reads as rewritten:

"§ 45-16. Register of deeds lo make marginal entry of substituted

trustee.

Whenever any substituted trustee shall be appointed as provided in

G.S. 45-10 4© through G.S. 45-17 and such designation of such

substituted trustee shall have been registered, together with the

certificates required in G.S. 45-10 to 45- 17^ then it shall be the duty

of the register of deeds to record a separate instrument, index the

substitution of trustee as required by G.S. 161-14.1. indicating the

place of registration of such appointment of a substituted trustee, and
this shall be done as many times as a trustee may be substituted as

provided for in G.S. 45-10 -t© through G.S. 45-17. Whenever
practical, the register of deeds may also make an appropriate notation

on the margin of the registration of the mortgage, deed of trust, or

other instrument securing the payment of money. It shall be

competent for the holder of such deed of trust, or deeds of trust,

mortgage or mortgages, wherein the same trustee is named, to execute

one instrument applying to all such deeds of trust or mortgages, in the

substitution of a trustee for any of the causes set forth in G.S. 45-10,

and in said instrument to recite and name the mortgages and/or deeds
of trust affected by giving the names of the grantors, the trustee and,

if registered, the book and page of such registration. This may be
done as many times as a trustee may be substituted as provided for in

G.S. 45-10 -tQ through G.S. 45-17, and in which cases the register of

deeds shall make, as to each recited instrument, mortgage or deed of

trust, the notation provided for in this section."

Sec. 3. G.S 45-37.2 reads as rewritten:
" § 45-37.2. Recording satisfactions of deeds of trust and mortgages.

The register of deeds shall record the satisfaction and cancel the

record of every deed of trust or mortgage satisfied by recording a

record of satisfaction which shall consist of a separate instrument, or

that part of the original deed of trust or mortgage rerecorded, reciting
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the names of all parties to the original instrument, the amount of the

obligation secured, the date of satisfaction of the obligation, the

appropriate entry of satisfaction as provided in G.S. 45-37, a reference

by book and page number to the record of the instrument satisfied,

and the date of recording the notice of satisfaction. The fee for

recording a record of satisfaction shall be the fee for recording

instruments in general provided in G.S. 161-lQ(a)(l). Whenever it is

practical to do so, the register of deeds may make a marginal notation

in addition to making the recordation required by this section."

Sec. 4. This act becomes effective October 1, 1993, and applies

to fees collected and entries made on or after that date.

In the General Assembly read three times and ratified this the

21stday of July, 1993.

H.B. 802 CHAPTER 426

AN ACT TO PROVIDE FOR ONE-HALF THE NORMAL WEIGHT
PENALTY FOR VEHICLES HAULING RECYCLABLE
MATERIALS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 20-1 18(c) reads as rewritten:

"(c) Exceptions. ~ The following exceptions apply to G.S.
20-1 18(b) and 20- 11 8(e).

(1) Two consecutive sets of tandem axles may carry a gross

weight of 34,000 pounds each without penalty provided the

overall distance between the first and last axles of such

consecutive sets of tandem axles is 36 feet or more. Tank
trailers, dump trailers, and ocean going transport

containers on two consecutive sets of tandem axles may
carry a gross weight of 34,000 pounds each without penalty

provided the overall distance between the second and the

fifth axles of such consecutive sets of tandem axles is 30
feet or more. The exception for tank trailers, dump
trailers, and ocean transport containers shall expire August

31, 1988.

(2) When a vehicle is operated in violation of G.S,

20-1 18(b)(1), 20-1 18(b)(2), or 20-1 18(b)(3), but the gross

weight of the vehicle or combination of vehicles does not

exceed that permitted by G.S. 20-1 18(b)(3), the owner of

the vehicle shall be permitted to shift the load within the

vehicle, without penalty, from one axle to another to

comply with the weight limits in the following cases:
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a. Where the single-axle load exceeds the statutory limits,

but does not exceed 21,000 pounds.

b. Where the vehicle or combination of vehicles has

tandem axles, but the tandem-axle weight does not

exceed 40.000 pounds.

(3) When a vehicle is operated in violation of G.S.

20-1 18(b)(4) the owner of the vehicle shall be permitted,

without penalty, to shift the load within the vehicle from

one axle to another to comply with the weight limits where

the single-axle weight does not exceed the posted limit by

2,500 pounds.

(4) A truck or other motor vehicle shall be exempt from such

light-traffic road limitations provided for pursuant to G.S.

20-1 18(b)(4), when transporting supplies, material or

equipment necessary to carry out a farming operation

engaged in the production of meats and agricultural crops

and livestock or poultry by-products or a business engaged

in the harvest or processing of seafood when the destination

of such vehicle and load is located solely upon said

light-traffic road.

(5) A truck or other motor vehicle shall be exempt from such

light-traffic road limitations provided for pursuant to G.S.

20-1 18(b)(4), when transporting processed and unprocessed

seafood from boats or any other point of origin, meats and

agricultural crop products originating from a farm, or

forest products originating from a farm or from woodlands,

or livestock or poultry by-products from point of origin, or

recyclable material for processing from the point of origin

on a light-traffic road to the nearest State maintained road

which is not posted to prohibit the transportation of

statutory load limits. As used in this subdivision,

'processing' has the same meaning as defined in

G.S.130A-290(a)(23) and 'recyclable material' has the

same meaning as defined in G.S. 130A-290(a)(26).

(6) A truck or other motor vehicle shall be exempt from such

light-traffic road limitations provided by G.S. 20-1 18(b)(4)

when such motor vehicles are owned, operated by or under

contract to a public utility, electric or telephone

membership corporation or municipality and such motor

vehicles are used in connection with installation, restoration

or emergency maintenance of utility services.

(7) A wrecker may tow a disabled vehicle or combination of

vehicles in an emergency to the nearest feasible point for

parking or storage without being in violation of G.S.
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20-118 provided that the wrecker and towed vehicle or

combination of vehicles otherwise meet all requirements of

this section.

(8) A firefighting vehicle operated by any member of a

municipal or rural fire department in the performance of

his duties, regardless of whether members of that fire

department are paid or voluntary and any vehicle of a

voluntary lifesaving organization, when operated by a

member of that organization while answering an official

call shall be exempt from such light-traffic road limitations

provided by G.S. 20-1 18(b)(4).

(9) Fully enclosed motor vehicles designed specifically for

collecting, compacting and hauling garbage from residences

or from garbage dumpsters shall, when operating for those

purposes, be exempt from the light-traffic road limitation as

provided by G.S. 20-118(b)(4). This exemption shalf not

apply to vehicles transporting hazardous waste as defined in

G.S. 130A-290(a)(8), spent nuclear fuel regulated under

G.S. 20-167.1, low-level radioactive waste as defined in

G.S. 104E-5(9a), or radioactive material as defined in G.S.

104E-5(14).

(10) Fully enclosed motor vehicles designed specifically for

collecting, compacting and hauling garbage from

residences, or from garbage dumpsters shall, when
operating for those purposes, be allowed a single axle

weight not to exceed 23,500 pounds on the steering axle on

vehicles equipped with a boom, or on the rear axle on

vehicles loaded from the rear. This exemption shall not

apply to vehicles transporting hazardous waste as defined in

G.S. 130A-290(a)(8), spent nuclear fuel regulated under

G.S. 20-167.1, low-level radioactive waste as defined in

G.S. 104E-5(9a), or radioactive material as defined in G.S.

104E-5(14).

(11) A truck or other motor vehicle shall be exempt for light-

traffic road limitations issued under subdivision (b)(4) of

this section when transporting heating fuel for on-premises

use at a destination located on the light-traffic road."

Sec. 2. G.S. 20-1 18(e) reads as rewritten:

"(e) Penalties. —
(1) Except as provided in G.S. 20-1 18(e)(2), for each violation

of the single-axle or tandem-axle weight limits as provided in

G.S. 20-1 18(b)(1), 20-1 18(b)(2). and 20-1 18(b)(4), the

owner or registrant of the vehicle shall pay to the

Department of Transportation a civil penalty in accordance
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with the following schedule: for the first 1,000 pounds or

any part thereof, four cents (4C) per pound; for the next

1,000 pounds or any part thereof, six cents (6C) per pound;

and for each additional pound, ten cents (IOC) per pound.

The foregoing schedule of penalties shall apply separately to

each weight limit violated. In all cases of violation of the

weight limitation, the penalty shall be computed and assessed

on each pound of weight in excess of the maximum
permitted in G.S. 20-1 18(b)(1), 20-1 18(b)(2), and

20-1 18(b)(4).

(2) For each violation of the single-axle or tandem-axle weight

limit as provided in G.S. 20-11 8(b)(1) and 20-1 18(b)(2) by

vehicles transporting processed and unprocessed seafood

from boats or any other point of origin to a processing plant

or a point of further distribution, meats and agricultural crop

products originating from a farm, or forest products

originating from a farm or from woodlands to first market,

or livestock or poultry by-products from point of origin to a

rendering plant, recyclable material for processing from a

point of origin to a scrap-processing facility, or fully

enclosed motor vehicles designed specifically for collecting,

compacting and hauling garbage from residences, or from

garbage dumpsters when operating for those purposes, the

owner or registrant of the vehicle shall pay to the

Department a civil penalty which equals the amount

produced by applying one-half of the rate indicated in the

schedule in G.S. 20-1 18(e)(1) to the weight in pounds on

each axle in excess of the maximum weight in pounds

allowed under G.S. 20-1 18(b)(1) and 20-1 18(b)(2). As

used in this subdivision, 'processing' has the same meaning

as defined in G.S.130A-290(a)(23) and 'recyclable materiaP

has the same meaning as defined in G.S. 130A-290(a)(26).

(3) Except as provided in G.S. 20-1 18(e)(4), for each violation

of any axle-group weight limit as provided in G.S.

20-1 18(b)(3), the owner or registrant shall pay the

Department of Transportation in accordance with the

following schedule: for the first 2.000 pounds or any part

thereof, two cents (2C) per pound, for the next 3,000

pounds or any part thereof, four cents (4C) per pound; for

each pound in excess of 5,000 pounds, ten cents (IOC) per

pound. The schedule of penalties shall apply separately to

each axle-group weight limit violated. The penalty shall be

assessed on each pound of weight in excess of the maximum
permitted in G.S. 20-1 18(b)(3).
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(4) For each violation of any weigiit limit as provided in G.S.

20-1 18(b)(3) by vehicles transporting processed and

unprocessed seafood from boats or any other point of origin

to a processing plant or a point of further distribution, meats

and agricultural crop products originating from a farm or

forest products originating from a farm or woodlands to first

market, or livestock or poultry by-products from point of

origin to a rendering plant, recyclable material for

processing from point of origin to a scrap-processing facility,

or fully enclosed motor vehicles designed specifically for

collecting, compacting and hauling garbage from residences,

or from garbage dumpsters when operating for those

purposes, the owner or registrant shall pay to the

Department a civil penalty which equals the amount

produced by applying one-half of the rate indicated in the

schedule in G.S. 20-1 18(e)(3) to the weight in pounds on

each axle group in excess of the maximum weight in pounds

allowed under G.S. 20-1 18(b)(3). As used in this

subdivision, 'processing' has the same meaning as defined

in G.S.130A-290(a)(23) and 'recyclable materiaP has the

same meaning as defined in G.S. 130A-290(a)(26).

(5) The civil penalties provided in this section shall constitute

the sole penalty for violations of G.S. 20-1 18(b)(1),

20-1 18(b)(2), 20-1 18(b)(3). 20-1 18(b)(4). 20-1 18(i), and

20-1 18(j), and violators thereof shall not be subject to

criminal action except as provided in G.S. 20-96 and as

provided in G.S. 136-72 for any vehicle or combination of

vehicles exceeding the safe load carrying capacity for bridges

on the State Highway System as established and posted by

the Department of Transportation."

Sec. 3. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

21st day of July, 1993.

H.B. 106 CHAPTER 427

AN ACT TO DIRECT THE OFFICE OF STATE PERSONNEL TO
REVIEW STATE CYTOTECHNOLOGIST SALAWES.

The General Assembly of North Carolina enacts:

Section 1. The Office of State Personnel shall review State

cytotechnologist pay scales and report its findings to the Joint

Legislative Commission on Governmental Operations and to the
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Secretary of the Department of Environment, Health, and Natural

Resources by December 1, 1993.

Sec. 2. This act becomes effective August 1, 1993.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 152 CHAPTER 428

AN ACT TO MODIFY THE BANNER ELK ROOM OCCUPANCY
TAX.

The General Assembly of North Carolina enacts:

Section 1. Section 2 of Chapter 318 of the 1989 Session Laws

reads as rewritten:

"Sec. 2. Administration of Tax. (a) The Town of Banner Elk

shall administer a tax levied under this act. A tax levied under this act

is due and payable to the town in monthly installments on or before

the 15th day of the month following the month in which the tax

accrues. Every person, firm, corporation, and association liable for

the tax shall, on or before the 15th day of each month prepare and

render a return on a form prescribed by the town. The return shall

state the total gross receipts derived in the preceding month from

rentals upon which the tax is levied. A return filed with the county

town under this act is not a public record as defined by G.S. 132-1

and may not be disclosed except as required by law.

(b) Any person, firm, corporation, or association who fails or

refuses to file the return required by this act shall pay a penalt)^ of ten

dollars ($10.00) for each day's omission.—In case of failure or refusal

to file the return or pay the tax for a period of 30 days or more after

the time required for filing the return or for paying the tax, there shall

be an additional tax, as a penalt}'. of five percent (5%) of the total tax

due, for each additional month or fraction thereof until the tax is paid.

Any per son who willfully attempts in any manner to evade the

occupancy tax levied under this act or who willfully fails to pay the tax

or make and file a return shall, in addition to all other penalties

provided by law, be guilt)' of a misdemeanor and shall be punishable

by a fine not to exceed one thousand dollars ($1,000), imprisonment

not to exceed six months, or both.—The town council may, for good

cau se shown, compromise or forgive the penalties imposed by this

s ubsection, is subject to the civil and criminal penalties set by G.S.

105-236 for failure to pay or file a return for State sales and use

taxes. The town council has the same authority to waive the penalties

for a room occupancy tax that the Secretary of Revenue has to waive

the penalties for State sales and use taxes.
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(c) All persons, firms, corporations, and associations who rent

either their own dwelling or dwellings or rooms for other persons are

required to submit to the town a list of all rented properties. This list

shall include the owner's name and current address and the location

of the rental property. The list shall be submitted semi-annually on or
before November 30 and May 30. Failure to file this listing shall

subject the person, firm, corporation, or association to a civil penalty

of fifty dollars ($50.00)."

Sec. 2. Section 4 of Chapter 318 of the 1989 Session Laws
reads as rewritten:

"Sec. 4. Discount for Payment of Taxes When Due. Every
operator who pays the occupancy tax imposed by this act may deduct
from the amount of the tax for which he is liable and which he
actually pays a discount of three percent (3%). equal to the discount

the State allows the operator for collecting State sales and use taxes.

Provided, however, the tax administrator may deny a taxpayer the

benefit of this section for failure to pay the full tax when due as well

as in cases of fraud, evasion, or failure to keep accurate and clear

records as required. Provided, further, that in order to receive -the

any discount allowed the taxpayer must deduct the three percent (3%)
discount at the time of making the monthly remittance of tax to the

town."

Sec. 3. Section 5 of Chapter 318 of the 1989 Session Laws
reads as rewritten:

"Sec. 5. Disposition of Taxes Collected. The town council shall

use at least two-thirds of the room occupancy tax proceeds to promote
travel and tourism and shall use the remainder of the proceeds only
for tourism-related expenditures. The term 'promote travel and
tourism' means to advertise or market an area or activity, publish and
distribute pamphlets and other materials, conduct market research, or

engage in similar promotional activities that attract tourists or business

travelers to the area; the term includes administrative expenses
incurred in engaging in the listed activities. The term 'tourism-related

expenditures' means expenditures that are designed to increase the use
of lodging facilities in the town or to attract tourists or business

travelers to the town and expenditures incurred by the town in

collecting the tax. The term includes expenditures to construct,

maintain, operate, or market a convention or meeting facility, a

visitors' center, or a coliseum and other expenditures that, in the

judgment of the town council, will facilitate and support tourism.

The town may retain its costs of collecting the tax, not to exceed
seven percent (7%) of the amount collected.

For the purpose of this section; 'net proceeds' means gross proceed s

less the direct costs for administrative and collection expenses not to
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exceed three percent (3%) of the amount collected, which shall be

retained by the town.

—

The net proceeds shall be distributed to the

town council.

—

The town council may expend the funds distributed to

it pursuant to thi s section only to further the development of travel,

tourism, convention s , and convention facilities in the town.
"

Sec. 4. This act is effective upon ratification and applies to

room occupancy taxes collected by the Town of Banner Elk on or after

that date.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 225 CHAPTER 429

AN ACT TO ALLOW ADDITIONAL RETROACTIVE
MEMBERSHIP IN THE NORTH CAROLINA FIREMEN'S AND
RESCUE SQUAD WORKERS' PENSION FUND.

The General Assembly of North Carolina enacts:

Section 1. G.S. 58-86-45 reads as rewritten:

" § 58-86-45. Additional retroactive membership.

(a) Any fireman or rescue squad worker who is now eligible and is

a member of a fire department or rescue squad chartered by the State

of North Carolina and who has not previously elected to become a

member may make application through the board of trustees for

membership in the fund on or before March 31, 1987. The person

shall make a lump sum payment of five dollars ($5.00) per month

retroactively to the time he first became eligible to become a member,

plus interest at an annual rate of eight percent (8%). for each year of

his retroactive payments. Upon making the lump sum payment, the

person shall be given credit for all prior service in the same manner

as if he had made application for membership at the time he first

became eligible. Any member who made application for membership

subsequent to the time he was first eligible and did not receive credit

for prior service may receive credit for this prior service upon lump

sum payment of five dollars ($5.00) per month retroactively to the

time he first became eligible, plus interest at an annual rate of eight

percent (8%), for each year of his retroactive payments. Upon

making this lump sum payment, the date of membership shall be the

same as if he had made application for membership at the time he was

first eligible. Any fireman or rescue squad worker who has applied

for prior service under this subsection shall have until October I

,

1989, to pay for this prior service and, if this payment is not made by

October 1, 1989, he shall not receive credit for this service, service,

except as provided in subsection (al) of this section.
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(al) Effective July 1, 1993, any fireman or rescue squad worker
who is a current or former member of a fire department or rescue

squad chartered by the State of North Carolina may purchase credit

for any periods of service to any chartered fire department or rescue

squad not otherwise creditable by making a lump sum payment to the

Annuity Savings Fund equal to the full liability of the service credits

calculated on the basis of the assumptions used for purposes of the

actuarial valuation of the system's liabilities, which payment shall take

into account the retirement allowance arising on account of the

additional service credit commencing at the earliest age at which the

member could retire on a retirement allowance, as determined by the

board of trustees upon the advice of the consulting actuary, plus an

administrative fee to be set by the board of trustees.

(b) Effective April 1, 1987, any fireman or rescue squad worker
who has not reached his thirty-fifth birthday who is eligible and who
has not previously elected to become a member may make application

through the board of trustees for membership in the fund at any time.

The person shall make a lump sum payment of five dollars ($5.00)

per month retroactively to the time he first became eligible to become
a member, plus interest at an annual rate to be set by the board of

trustees, for each year of his retroactive payments. Upon making this

lump sum payment, the person shall be given credit for all prior

service in the same manner as if he had made application for

membership at the time he first became eligible. Any member who
has not reached his thirty-fifth birthday who made application for

membership subsequent to the time he was first eligible and did not

receive credit for prior service may receive credit for such prior

service upon lump sum payment of five dollars ($5.00) per month
retroactively to the time he first became eligible, plus interest at an

annual rate to be set by the board of trustees, for each year of his

retroactive payments. Upon making this lump sum payment, the date

of membership shall be the same as if he had made application for

membership at the time he was first eligible. Any fireman or rescue

squad worker who applies for prior service under this subsection shall

have s ix month s from the date of his application to pay for this prior

service and if the payment is not made within that time he shall not

receive credit for the prior service.
"

Sec. 2. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.
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H.B. 401 CHAPTER 430

AN ACT TO AUTHORIZE THE UNIVERSITY OF NORTH
CAROLINA TO RETAIN THE NET PROCEEDS FROM SALE
OF THE FORMER RESIDENCE OF THE CHANCELLOR OF
NORTH CAROLINA CENTRAL UNIVERSITY.

The General Assembly of North Carolina enacts:

Section 1. The University of North Carolina may retain the net

proceeds from sale of the house and associated land at 1108 Chowan
Avenue, Durham, formerly used as the residence of the Chancellor of

North Carolina Central University.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 450 CHAPTER 431

AN ACT TO REWRITE THE LAW REGARDING THE
GREENSBORO FIREMEN'S SUPPLEMENTAL RETIREMENT
SYSTEM.

The General Assembly of North Carolina enacts:

Section 1. Chapter 899 of the 1953 Session Laws, as amended
by Chapter 289 of the 1979 Session Laws, Chapter 466 of the 1983
Session Laws, and Chapter 178 of the 1987 Session Laws, reads as

rewritten:

"Section 1. There is hereby created and established a supplemental

retirement system for the members of the Fire Department of the City

of Greensboro to be known as the 'Greensboro Firemen's
Supplemental Retirement System', hereinafter referred to in this Act
as 'supplemental retirement system.' The purpose of the creation and
establishment of the supplemental retirement system, as provided for

in this Act, shall be to increase, augment and add to the benefits

received by the firemen of the City of Greensboro who have already

retired and who may hereafter retire and become eligible for benefits

under the provisions of the North Carolina Local Governmental
Employees' Retirement System in the sums and amounts hereinafter

provided under this Act. Notwithstanding the provisions of G.S. 58-

84-35, the board of trustees of the Firemen's Relief Fund of the City

of Greensboro, duly appointed under G.S. 58-84-30, shall pay over to

the board of trustees of the Greensboro Firemen's Supplemental
Retirements System on July 1 of each year all sums entrusted to the
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Relief Fund's board of trustees in excess of the sum of ten thousand
dollars ($10,000).

Sec. 2. The general administration and responsibility for the

proper operation of the supplemental retirement system herein created

and established and for the carrying out and making effective the

provisions of this Act are hereby vested in a board of trustees who
shall be chosen and selected as follows:

(a) Two members of said board of trustees shall be chosen from
the membership of the Greensboro Fire Department and shall be

elected by a majority vote of the uniformed members of the Fire

Department of the City of Greensboro; one of said members shall hold

office for a period of one year, and the other member so appointed

shall hold office for a period of two years; thereafter, each of said two
members chosen from the Greensboro Fire Department shall be
appointed for a term of office consisting of a period of two years each,

(b) Two members shall be appointed by the President of the

Greensboro Fire Insurance Exchange; one of said members shall hold

office for a period of one year, the other member so appointed shall

hold office for a period of two years; and thereafter, each of said

members shall be appointed for a term of office consisting of a period

of two years.

(c) One member of said board of trustees is to be a member of the

Greensboro City Council and shall be elected for a term of two years

by a majority vote of the City Council of the City of Greensboro.
All members of the board of trustees shall be elected or appointed

as specified in Section 2 (a), (b) and (c) prior to the third Tuesday in

May. They shall take office on the third Tuesday in May. Any
member of said board of trustees shall be eligible to succeed himself

or herself, and all vacancies occurring in the membership of the board
of trustees by death, resignation, disqualification or otherwise shall be
filled by a special election for the members elected in Section 2 (a)

and (c), to fill the unexpired term, and likewise by special

appointment under Section 2 (b).

(d) The board of trustees shall be organized immediately after the

trustees provided for in this Section shall have qualified and taken the

oath of office. The board of trustees shall be a body politic and
corporate under the name of the Board of Trustees of Greensboro
Firemen's Supplemental Retirement System, and as a body politic and
corporate shall have the right to sue and be sued, shall have perpetual

succession and a common seal, and in said corporate name shall be

able and capable in law to take, receive and demand and possess all

kinds of property hereinafter specified, and to bargain, sell, grant,

alien, or dispose of all such property as it may lawfully acquire. All

such property owned or acquired by said body politic and corporate
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shall be exempt from all taxes imposed by the State or any political

subdivision thereof and shall not be subject to income taxes.

(e) The board of trustees may invest and deposit funds received

under this act to any of those classes of securities, including

certificates of deposits, as authorized foi local government pursuant to

G.S. 159-30.

(f) Compensation of Trustees. The members of the Board of

Trustees of the Greensboro Firemen's Supplemental Retirement

System shall serve without compensation, but they shall be reimbursed

for all necessary expenses incurred through service upon said board.

(g) Each trustee shall, within 10 days after his appointment, take

an oath of office before the mayor that, so far as it devolves upon him,

he will diligently and honestly administer the affairs of said board and

that he will not knowingly violate or willingly permit to be violated any

of the provisions of law applicable to the retirement system. Such
oath shall be subscribed to by the member making it, and certified by

the officer by whom it is taken, and immediately filed in the office of

the city clerk.

(h) Meetings. The board of trustees shall hold regular quarterly

meetings at such time and place as the board may determine. In

addition thereto, the chairman or vice-chairman of the board of

trustees may call special meetings and upon request of two members
of the board of trustees in writing, shall call a special meeting of the

board of trustees. When so called, the secretary shall give notice in

person or by special delivery mail to all members of the board at least

24 hours prior to such meeting, specifying the purpose of such

meeting and time and place. The business of the special meeting shall

be limited to the purpose as set forth in the notice.

(i) Vot'ng rights. Each trustee shall be entitled to one vote. Three
affirmative votes shall be necessary for a decision by the trustees at

any meeting of said board and the chairman shall only vote in case of

a tie.

(j) The chairman shall preside at all meetings and in his absence
the vice-chairman shall preside.

(k) Officers. The Chairman, Vice-Chairman. Secretary and the

Treasurer of the Greensboro Firemen's Supplemental Retirement

System shall be elected by the board of trustees from the membership
of the board at the first organizational meeting and thereafter at the

first regular quarterly meeting in each year.

(I) Rules and Regulations. Subject to the limitations of this Act,

the board of trustees shall, from time to time, establish rules and
regulations for the administration of the funds created by this Act and
for the transaction of its business. The board of trustees shall also,

from time to time, in its discretion, adopt rules and regulations to
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prevent injustices and inequalities which might arise in the

administration of this Act.

(m) Evaluation. The secretary shall keep in convenient form, at a

place designated by the trustees, such data as shall be necessary for

evaluating the system and for checking the expense of the system.

(n) Record of Proceedings. Annual Report. The board of trustees

shall keep a record of all its proceedings which shall be open to public

inspection. It shall publish at the end of each fiscal year a report

showing the fiscal transactions of the system for the preceding year,

the amount of the accumulated cash of the system, and the last balance

sheet, showing the financial condition of the system, including the

valuation of the assets and liabilities of the retirement system. A copy
of such annual report shall be provided for each of the fire stations of

the City of Greensboro. The term 'fiscal year', as used in this Act,

shall be defined to mean a period of time from July 1st to June 30th,

inclusive.

(o) Legal Adviser. The attorney or attorneys for the City of

Greensboro shall be the legal adviser or advisers of the board of

trustees.

(p) Custodian of Funds. Disbursements. Bond of Treasurer. The
treasurer shall handle all funds. The treasurer shall furnish such

bond as shall be required by the board of trustees. He shall be

custodian of all funds paid into the Greensboro Firemen's

Supplemental Retirement System and shall deposit said funds in a

bank or banks designated by the board of trustees. The premium for

said bond shall be paid out of the funds of the system. All payments
from such funds shall be made by him only upon voucher signed by
two persons designated by the board of trustees. The books of the

system shall be audited each two years and when a new treasurer is

elected by a certified public accountant, and said report shall be

presented at the first regular quarterly meeting of each year.

(q) Liabilities of Trustees. No member of the board of trustees

shall be personally liable by reason of his service as a trustee for any
acts performed by him as a trustee, except for malfeasance in office.

(r) Trustee Member Disqualified. In the event any uniformed

member shall make application for benefits under this Act, and shall

at such time be serving as a member of the board of trustees, he shall

first disqualify himself and his vacancy shall be filled before the board
of trustees receives such application.

Sec. 3. There is hereby created and established in the Greensboro
Firemen's Supplemental Retirement System a fund to be known as the

'supplemental retirement fund' and hereinafter referred to as the

'fund'. The fund shall consist of all moneys and funds paid into the

system from the Firemen's Relief Fund of the City of Greensboro
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from time to time and as provided by law; all gifts of money, property

of all kinds and description, proceeds from property of all kinds and

description, all moneys, funds or property transferred to the fund by

will, devise, bequest or by other means provided by law for the

transfer or devolution of property, donations and gifts made by the

firemen of the City of Greensboro, investments, earnings on
investments, interest, dividends and any other funds or property that

may accrue to the fund, and the board of trustees is authorized to

accept gifts, devises and bequests, and any property or funds that may
in anywise be transferred in operation of law. The moneys and
property of the fund may be invested by the board of trustees as

heretofore provided in this Act. Refunds may be made from the fund

to anyone entitled thereby by reason of clerical mistake or any clerical

error or inadvertence. The fund shall be liable for the payment of the

supplemental benefits hereinafter referred to and defined. Any
donations made to the Greensboro City Fire Department in excess of

the amount of one hundred dollars ($100.00) may be given and
transferred to the fund by a majority vote of the members of the

Greensboro City Fire Department. The fund shall be liable for all

reasonable and necessary expenses of administration as shall be

determined by the board of trustees.

Sec. 4. Eligibility for supplemental benefits. For the purpose of

this Section 'supplemental benefit' as used in this Section shall be
defined to mean any sum of money payable by the fund to a fireman
of the Greensboro City Fire Department who retires from the Local

Governmental Employees' Retirement System, as established by
Article 3 of Chapter 128 of the General Statutes of North Carolina,

including disability retirement, as provided in said system. On and
after July 1, 1983, all firemen of the Greensboro City Fire

Department who have attained 30 years of creditable service or who
have attained the age of 55 years and who retire from -a the Local
Governmental Employees' Retirement System, including "disability

retirement, as provided in the system, shall receive a minimum
supplemental benefit of twenty-five dollars ($25.00) per month, except

that the total amount paid all retired members of the Greensboro City

Fire Department shall not exceed 80 percent eighty percent (80%) of
the income received by the fund during the preceding fiscal year from
interest on investment of capital funds, plus the amount derived from
other sources; provided, that firemen who have retired prior to July I,

1983, and who have not attained 30 years of creditable service or who
have not attained the age of 55 years shall receive benefits equal to

benefits paid other retired firemen under this retirement system. In

the event that 80 per cent eighty percent (80%) of the income above
mentioned is insufficient to pay such minimum of $25.00 twenty-five
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dollars ($25.00) per month to each person receiving supplemental
benefit, the amount shall be equally prorated among the retired

members of the Greensboro City Fire Department. Each retired

fireman receiving supplemental benefit in accordance with this act

shall receive the same amount of supplemental benefit per month;
provided, that the maximum payment to any retired member of the

Greensboro City Fire Department from said fund shall be one hundred
thirty dollars ($130.00) per month. All amounts received for the

fund, except 80 per cent eighty percent (80%) of the interest and
funds received from other sources, which is to be used for the

payment of supplemental benefits to retired members of the

Greensboro City Fire Department, as herein provided, together with
any part of said 80 per cent eighty percent (80%) which is not paid

out during the next fiscal year, shall become a part of said fund and
may be invested as provided in this Act. Should any fireman die,

subsequent to the payment of a supplemental benefit for any preceding
month and prior to the payment of any supplemental benefit in the

month in which such fireman dies, then such supplemental benefit for

that month shall be paid to the deceased fireman's personal
representative. The board of trustees shall have the authority and
power to promulgate rules and regulations to the end that the

supplemental benefits herein provided may be properly administered
and carried out and for the purpose of achieving the objectives herein
sought.

Sec. 5. The provisions of Section 4 of this Act shall not become
effective as to the payment of any supplemental benefits thereunder
until on and after July 1, 1953.

Sec. 6. All laws and clauses of laws in conflict with this Act are
hereby repealed.

Sec. 7. None of the provisions of this act shall create a liability for

the Greensboro Firemen's Supplemental Retirement System or for the

State of North Carolina unless sufficient current assets are available in

the fund to pay fully for this liability.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the
22nd day of July, 1993.

H.B. 720 CHAPTER 432

AN ACT TO INCREASE THE INCOME TAX CREDIT FOR
CHILD AND DEPENDENT CARE EXPENSE FOR FAMILIES
WITH INCOME BELOW FORTY THOUSAND DOLLARS A
YEAR.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 105-151.11 reads as rewritten:

"§ 105- 1 5 1. II. Credit for child care and certain employment-related

expenses.

(a) Credit. — A person who is allowed a credit against federal

income tax for a percentage of employment-related expenses under

section 21 of the Code shall be allowed as a credit against the tax

imposed by this Division an amount equal to the applicable percentage

of the employment-related expenses as defined in section 21(b)(2) of

the Code. In order to claim the credit allowed by this section, the

taxpayer must provide with the tax return the information required by

the Secretary.

(al) Applicable Percentage. — For employment-related expenses that

are incurred only with respect to one or more dependents who are

seven years old or older and are not physically or mentally incapable

of caring for themselves, the applicable percentage is seven percent

(7%). the appropriate percentage in the column labeled 'Percentage A'

in the table below, based on the taxpayer's adjusted gross income

determined under the Code. For employment-related expenses with

respect to any other qualifying individual, the applicable percentage is

ten percent (10%). the appropriate percentage in the column labeled

'Percentage B' in the table below, based on the taxpayer's adjusted

gross income determined under the Code-

Filing Status Adjusted Gross Percentage A Percentage B
Income

Head of Up to $20,000 9% 13%
Household

Over $20,000
up to $32,000 8% 11.5%

Over $32,000 7% 10%

Surviving

Spouse or

Joint Return Up to $25,000 9% 13%

Over $25,000
up to $40.000 8% 11.5%

Over $40,000 7% 10%

Single Up to $15,000 9% 13%
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Over $15,000

up to $24,000

Over $24,000

Married

Filing

Separately Up to $12,500

Over $12,500
up to $20,000

Over $20,000

11.5%

7% 10%

9% 13%

8% . 11.5%

7% 10%

(b) Employment Related Expenses. -- The amount of employment-
related expenses for which a credit may be claimed may not exceed
two thousand four hundred dollars ($2,400) if the taxpayer's

household includes one qualifying individual, as defined in section

21(b)(1) of the Code, and may not exceed four thousand eight

hundred dollars ($4,800) if the taxpayer's household includes more
than one qualifying individual.

(c) No credit shall be allowed under this section unless the taxpayer

completes and attaches to the tax return the necessary form or forms

as may be required by the Secretary, Limitations. -- No credit shall

be allowed under this section for amounts deducted from gross income
in calculating taxable income under the Code, -(d) The credit allowed

by this section may not exceed the amount of tax imposed by this

Division for the taxable yeai reduced by the sum of all credits

allowable under this Division, except for payments of tax made by or

on behalf of the taxpayer. •(©) No credit shall be allowed under this

section with respect to employment-related expenses paid by a

nonresident of this State."

Sec. 2. This act is effective for taxable years beginning on or

after January 1, 1994.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 843 CHAPTER 433

AN ACT TO REQUIRE THE DEPARTMENT OF REVENUE TO
INCLUDE IN ITS BIENNIAL TAX EXPENDITURE REPORT
ESTIMATES OF THE AMOUNT BY WHICH EACH TAX
EXPENDITURE REDUCES STATE REVENUES AND TO SEND
A COPY OF THE REPORT TO EACH LEGISLATOR.
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Whereas, the Department of State Treasurer has pointed out in

one of its annual reports that the revenue laws of the State contain a

multiplicity of exemptions, deductions, and exclusions (known

collectively as tax expenditures or tax preferences): and

Whereas, the Department of State Treasurer has asserted that

there can be little justification for some of these tax preferences and

that many "are narrow, benefitting the few at the expense of the entire

citizenry"; and

Whereas, the Department of State Treasurer has stated that

whether these tax preferences should continue to exist is a matter for

close scrutiny and possible legislative action; and

Whereas, the Department of State Treasurer has stated that the

amounts of money involved with these tax preferences are substantial

but go unnoticed; and

Whereas, the General Assembly requires the Department of

Revenue to report every two years on all tax expenditures (tax

preferences) but does not require the Department of Revenue to

estimate the cost to the State of all of these tax expenditures; and

Whereas, the Department of State Treasurer has suggested that,

for the tax expenditure report to be an effective tool, "it needs to be

carried further, and upgraded to include the actual tax costs of the

many preferences; and it needs both legislative and public scrutiny";

Now, therefore,

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-256 reads as rewritten:

" § 105-256. Reports prepared by Secretary of Revenue.

(a) Reports. -- The Secretary of Revenue shall prepare and publish

the following:

(1) At least every two years, statistics concerning taxes imposed

by this Chapter, including amounts collected, classifications

of taxpayers, geographic distribution of taxes, and other facts

considered pertinent and valuable.

(2) At least every two years, a tax expenditure report that lists

the tax expenditures made by a provision in this Chapter

Chapter, other than a provision in Subchapter II and^ when

pos s ible to do without impairing other duties of the Secretar-y

or the Department of Revenue. II, and gives an estimate of

the amount by which revenue is reduced by each tax

expenditure. A 'tax expenditure" is an exemption, an

exclusion, a deduction, an allowance, a credit, a refund, a

preferential tax rate, or another device that reduces the

amount of tax revenue that would otherwise be available to

the State. An estimate of the amount by which revenue is
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reduced by a tax expenditure may be stated as ranging

between two amounts if the Department does not have

sufficient data to make a more specific estimate.

(3) As often as required, a report that is not listed in this

subsection but is required by another law.

(4) As often as the Secretary determines is needed, other reports

concerning taxes imposed by this Chapter.

(b) Information. ~ The Secretary of Revenue may require a unit of

State or local government to furnish the Secretary statistical

information the Secretary needs to prepare a report under this section.

Upon request of the Secretary, a unit of government shall submit
statistical information on one or more forms provided by the

Secretary.

(c) Distribution. ~ The Secretary of Revenue shall distribute

reports prepared by the Secretary as follows without charge:

(1) Five copies to the Division of State Library of the

Department of Cultural Resources, as required by G.S. 125-

11.7.

(2) Five copies to the Legislative Services Commission for the

use of the General Assembly.

(3) Upon request, one copy to each entity and official to which a

copy of the reports of the Appellate Division of the General

Court of Justice is furnished under G.S. 7A-343.1.

(4) Upon requests one One copy of the tax expenditure report to

each member of the General Assembly. Assembly and, upon
request, one copy of any other report to each member of the

General Assembly.

The Secretary of Revenue may charge a person not listed in this

subsection a fee for a report prepared by the Secretary in an amount
that covers publication or copying costs and mailing costs."

Sec. 2. This act becomes effective July 1. 1993.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 876 CHAPTER 434

AN ACT TO ESTABLISH A NO-WAKE ZONE ON A PORTION
OF THE WACCAMAW AND PAMLICO RIVERS.

The General Assembly of North Carolina enacts:

Section 1. It is unlawful to operate a vessel at greater than a

no-wake speed in that portion of the Waccamaw River running from
the point at which the bridge on State Road 904 crosses the river

south to the Richard Boone property in Columbus County, a point one
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and one-half miles south of the point where State Road 1940

terminates at the river. No-wake speed is idle speed or a slow speed

creating no appreciable wake.

Sec. 2. It is unlawful to operate a vessel at greater than no-

wake speed in the Pamlico River between U.S. 17 bridge and the

Norfolk Southern Railroad trestle.

Sec. 3. With regard to marking the no-wake speed zone

established in Sections 1 and 2 of this act, Columbus County and the

City of Washington, respectively, or their designees may place and

maintain the markers in accordance with the Uniform Waterway

Marking System and any supplementary standards for such system

adopted by the Wildlife Resources Commission. All markers of the

no-wake speed zone must be buoys or floating signs placed in the

water and must be sufficient in number and size as to give adequate

warning of the no-wake speed zone to vessels approaching from

various directions.

Sec. 4. This act is enforceable under G.S. 75A-17 as if it were

a provision of Chapter 75A of the General Statutes.

Sec. 5. Violation of this act is a misdemeanor punishable by a

fine not to exceed two hundred fifty dollars ($250.00) for each

violation.

Sec. 6. This act is effective upon ratification, and is enforceable

after markers complying with Section 3 of this act are placed in the

water.

In the General Assembly read three times and ratified this the

22ndday of July, 1993.

H.B. 908 CHAPTER 435

AN ACT TO AMEND THE STATUTES THAT ADDRESS SUITS

BROUGHT BY INDIGENTS AND APPEALS PROSECUTED BY
INDIGENTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 1-110 reads as rewritten:

"
§ I -1 10. Suit as a pauper; an indigent: counsel.

Any superior or district court judge or clerk of the superior court

may authorize a person to sue as a pauper an Indigent in their

respective courts when he proves ^ by one or more witnesses, that he

has a good cause of action , and the person makes affidavit that he or

she is unable to comply with the provisions of G.S. 1-109 . advance

the required court costs. The clerk of superior court shall authorize a

person to sue as an indigent if the person makes the required affidavit

and meets one or more of the following criteria:
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(1) Receives food stamps.

(2) Receives Aid to Families with Dependent Children (AFDC).

(3) Receives Supplemental Security Income (SSI).

(4) Is represented by a legal services organization that has as its

primary purpose the furnishing of legal services to indigent

persons.

(5) Is represented by private counsel working on the behalf of

or under the auspices of a legal services organization under
subdivision (4) of this section.

A superior or district court judge or clerk of superior court may
authorize a person who does not meet one or more of these criteria to

sue as an indigent if the person is unable to advance the required

court costs. The court to which such summons is returnable may
assign to the person suing as a pauper learned counsel, who shall

prosecute his action. The court to which the summons is returnable

may dismiss the case and charge the court costs to the person suing as

an indigent if the allegations contained in the affidavit are determined

to be untrue or if the court is satisfied that the action is frivolous or

malicious.
"

Sec. 2. G.S. 7A-228rbl) reads as rewritten: '^

"(bl) A person desiring to appeal as a pauper an indigent shall,

within 10 days of entry of judgment by the magistrate, file an affidavit

that he or she is unable by reason of Ms poverty to pay the costs of

appeal—aod

—

proves .—by—owe—©4:

—

more—witnesses.—th^U—he—has—

a

meritorious cause of action or defense, appeal. Within 20 days after

entry of judgment, a superior or district court judge, magistrate, or

the clerk of the superior court may authorize a person to appeal to

district court as a pauper, an indigent if the person is unable to pay

the costs of appeal. The clerk of superior court shall authorize a

person to appeal as an indigent if the person files the required affidavit

and meets one or more of the criteria listed in G.S. 1-110. A
superior or district court judge, a magistrate, or the clerk of the

superior court may authorize a person who does not meet any of the

criteria listed in G.S. 1-110 to appeal as an indigent if the person

cannot pay the costs of appeal.

The district court may dismiss an appeal and require the person

filing the appeal to pay the court costs advanced if the allegations

contained in the affidavit are determined to be untrue or if the court is

satisfied that the action is frivolous or malicious. If the court

dismisses the appeal, the court shall affirm the judgment of the

magistrate.
"

Sec. 3. G.S. 1-288 reads as rewritten:
" § / -288. Appeals in forma pauperis; by indigenis: clerk 's fees.
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When any party to a civil action tried and determined in the

superior or district court at the time of trial or special proceeding

desires an appeal from the judgment rendered in the action to the

Appellate Division, and is unable, by reason of -hk poverty, to make

the deposit or to give the security required by law for -said the appeal,

it shall be the duty of the judge or clerk of said court to make an

order allowing -said tlie party to appeal from the judgment to the

Appellate Division as in other cases of appeal, without giving security

therefor. The party desiring to appeal from the judgment or order in a

civil action or special proceeding shall, within 30 days after the entry

of the judgment or order, make affidavit that he or she is unable by

reason of -hi* poverty to give the security required by law, and that he

or she is advised by a practicing attorney that there is error in a

matter of law in the decision of the court in -g^ the action. The

affidavit must be accompanied by a written statement from a practicing

attorney of -said the court that -he the attorney has examined the

affiant's case, and is of opinion that the decision of the court, in -said

the action, is contrary to law. Nothing contained in this section

deprives the clerk of the superior court of 4iis the right to demand im
the fees for -bi* the certificate and seal as now allowed by law in such

cases. Provided, that where the judge or the clerk has made an order

allowing the appellant to appeal as a pauper an indigent and the appeal

has been filed in the Appellate Division, and an error or omission has

been made in the affidavit or certificate of counsel, and the error is

called to the attention of the court before the hearing of the argument

of the case, the court shall permit an amended affidavit or certificate to

be filed correcting the error or omission."

Sec. 4. G.S. 1-109 reads as rewritten:

" § 1-109. Plaintiff's, Bond required of plaintifffor costs.

At any time after the issuance of summons, the clerk or judge,

upon motion of the defendant, shall require the plaintiff to do one of

the following things and the failure to comply with such order within

30 days from the date thereof shall constitute grounds for dismissal of

such civil action or special proceeding:

(1) Give an undertaking with sufficient surety in the sum of two

hundred dollars, with the condition that it will be void if the

plaintiff pays the defendant all costs which the latter recovers

of him in the action.

(2) Deposit two hundred dollars ($200.00) with him as security

to the defendant for these costs, in which event the clerk

must give to the plaintiff and defendant all costs which the

latter recovers of him in the action.

(3) File with him a written authority a copy of an order from a

superior or district court judge or clerk of a superior court,
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court authorizing the plaintiff to sue as a pauper: Provided,

however, that the an indigent.

The requirements of this section shall not apply to the State of
North Carolina or any of its agencies, commissions or institutions, or
to counties, drainage districts, cities and towns; provided, further, that

the State of North Carolina or any of its agencies, commissions or
institutions, and counties, drainage districts, cities and towns may
institute civil actions and special proceedings without being required to

give a prosecution bond or make deposit in lieu of bond."
Sec. 5. G.S. 6-24 reads as rewritten:

" § 6-24. Suits in forma pauperis; no costs unless recovery , by an
indigent; payment of costs by an indigent.

When any A person who sues as a pauper, an indigent is not

required to advance the required court costs and no officer shall

require of him any fee, and he shall recover no costs, except in case
of recovery by him . fee of the person. If a court enters a judgment in

favor of a person suing as an indigent and does not require another
party to the suit to pay the costs of the suit, the court may require the

indigent person to pay any costs of the suit that were not required to

be paid because the person was indigent.
"

Sec. 6. G.S. 7A-305(c) reads as rewritten:

"(c) The clerk of superior court, at the time of the filing of the

papers initiating the action or the appeal, shall collect as advance court

costs, the facilities fee and General Court of Justice fee. except in suits

in fomia pauperis by an indigent. He The clerk shall also collect the

fee for discovery procedures under Rule 27(a) and (b) at the time of
the filing of the verified petition."

Sec. 7. This act becomes effective October 1, 1993, and applies

to all suits or appeals prosecuted on or after that date.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 1027 CHAPTER 436

AN ACT PROVIDING THAT ANY FORUM SELECTION
PROVISION IN A CONTRACT ENTERED INTO IN NORTH
CAROLINA IS VOID AS AGAINST PUBLIC POLICY.

The General Assembly of North Carolina enacts:

Section 1. The title of Article 1 of Chapter 22B of the General
Statutes reads as rewritten:
"Con struction Indemnit}^ Agreements Invalid. Invalid Agreements. "

Sec. 2. Chapter 22B of the General Statutes is amended by
adding a new section to read:

1604



Session Laws - 1993 CHAPTER 437

" § 22B-10. Contracls wilh forum selection provisions.

Any provision in a contract entered into in North Carolina that

requires the prosecution of any action or the arbitration of any dispute

that arises from the contract to be instituted or heard in another state

is against public policy and is void and unenforceable. This

prohibition shall not apply to non-consumer loan transactions.
"

Sec. 3. This act becomes effective October 1. 1993, and applies

to any contract entered into on or after that date.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 1089 CHAPTER 437

AN ACT RELATING TO THE DEFINITION OF PYROTECHNICS
UNDER CHAPTER 14 OF THE NORTH CAROLINA GENERAL
STATUTES.

Whereas, North Carolina citizens should have the right to

celebrate the Fourth of July and other holidays with safe and sane

pyrotechnics, such as ground-based and hand-held sparkling or smoke
devices and trick noisemakers: and

Whereas, North Carolina generally prohibits the sale, use, or

possession of all pyrotechnics except for cap pistols; and

Whereas, states bordering North Carolina allow the sale of

certain fireworks; and

Whereas, North Carolina citizens are purchasing pyrotechnics in

other states for use in North Carolina; and

Whereas, North Carolina merchants are losing a valuable source

of sales income which would be available if they were permitted to sell

safe and sane pyrotechnics; and

Whereas, North Carolina is losing a valuable source of additional

sales tax revenue which would accrue to the State and local

governments if safe and sane pyrotechnics were available for sale; and
Whereas, the General Assembly finds that the citizens of the State

should be free to purchase and use safe and sane pyrotechnics; and
that explosive or aerial fireworks such as firecrackers, rockets, Roman
candles, or similar devices should not now or in the future be sold,

used, or possessed in North Carolina except as permitted by present

law for public exhibitions; Now, therefore.

The General Assembly of North Carolina enacts:

Section 1. G.S. 14-414 reads as rewritten:

"§ 14-414. Pyrotechnics defined; exceptions.
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For the proper construction of the provisions of this Article,

'pyrotechnics,' as is herein used, shall be deemed to be and include

any and all kinds of fireworks and explosives, which are used for

exhibitions or amusement purposes: provided, however, that nothing

herein contained shall prevent the manufacture, purchase, sale,

transportation, and use of explosives or signaling flares used in the

course of ordinary business or industry, or shells or cartridges used

as ammunition in firearms. This Article shall not apply to the sale,

use, or possession of explosive caps designed to be fired in toy cap

pi stols , provided that the explosive mixture of such explosive caps s hall

not exceed twenty-five hundredths (.25) of a gram for each cap. the

following:

(1) Explosive caps designed to be fired in toy pistols, provided

that the explosive mixture of the explosive caps shall not

exceed twenty-five hundredths (.25) of a gram for each cap.

(2) Snake and glow worms composed of pressed pellets of a

pyrotechnic mixture that produce a large, snake-like ash

when burning.

(3) Smoke devices consisting of a tube or sphere containing a

pyrotechnic mixture that produces white or colored smoke.

(4) Trick noisemakers which produce a small report designed to

surprise the user and which include:

au A party popper, which is a small plastic or paper item

containing not in excess of 16 milligrams of explosive

mixture. A string protruding from the device is pulled to

ignite the device, expelling paper streamers and

producing a small report.

Jb^ A string popper, which is a small tube containing not in

excess of 16 milligrams of explosive mixture with string

protruding from both ends. The strings are pulled to

ignite the friction-sensitive mixture, producing a small

report.

£. A snapper or drop pop, which is a small, paper-wrapped

item containing no more than 16 milligrams of explosive

mixture coated on small bits of sand. When dropped,

the device produces a small report.

(5) Wire sparklers consisting of wire or stick coated with

nonexplosive pyrotechnic mixture that produces a shower of

sparks upon ignition. These items must not exceed lOQ

grams of mixture per item.

(6) Other sparkling devices which emit showers of sparks and

sometimes a whistling or crackling effect when burning, do

not detonate or explode, do not spin, are hand-held or

ground-based, cannot propel themselves through the air, and
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contain not more than 75 grams of chemical compound per

tube, or not more than a total of 200 grams if multiple tubes

are used.
"

Sec. 2. This act becomes effective December 1, 1993.

Prosecutions for offenses committed before the effective date of this act

are not abated or affected by this act, and the statutes that would be

applicable but for this act remain applicable to those prosecutions.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 1157 CHAPTER 438

AN ACT TO MAKE CHANGES IN THE LAW RELATING TO
THE NORTH CAROLINA COURTS COMMISSION.

The General Assembly of North Carolina enacts:

Section 1. G.S. 7A-506 reads as rewritten:

"
§ 7A-506. Creation; members; terms; qualificalions; vacancies.

(a) The North Carolina Courts Commission is hereby created.

Effective July 1, 4^S3 1993 , it shall consist of 24 members, six to be

appointed by the Governor, six to be appointed by the Speaker of the

House of Representatives, six to be appointed by the President Pro

Tempore of the Senate, and six to be appointed by the Chief Justice of

the Supreme Court.

(b) Of the appointees of the Chief Justice of the Supreme Court,

one shall be a Justice of the Supreme Court, one shall be a Judge of

the Court of Appeals, two shall be judges of superior court, and two

shall be district court judges.

(c) Of the six appointees of the Governor, one shall be a district

attorney, one shall be a practicing attorney, one shall be a clerk of

superior court, at least three shall be members or former members of

the General Assembly, and at least one shall not be an attorney.

(d) Of the six appointees of the Speaker of the House, at least three

shall be practicing attorneys, at least three shall be members m
former members of the General Assembly, and at least one shall not

be an attorney.

(e) Of the six appointees of the President Pro Tempore of the

Senate, at least three shall be practicing attorneys, at least three shall

be members or former members of the General Assembly, and at least

one shall be a magistrate.

(f) Of the initial appointments of each appointing authority, three

shall be appointed for four-year terms to begin July 1, 4-^83 1993 ,

and three shall be appointed for two-year terms to begin July 1, J^S3

1993 . Successors shall be appointed for four-year terms.
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(g) A vacancy in membership shall be filled for the remainder of

the unexpired term by the appointing authority who made the original

appointment. A member whose term expires may be reappointed."

Sec. 2. G.S. 7A-509 reads as rewritten:

"§ 7A-509. Chairman; Chair; meetings; compensation of members.
The Governor Governor, after consultation with the Chief Justice of

the Supreme Court, shall appoint a chairman chair from the legislative

members of the Commission. The term of the chairman chair is two
years, and -be the chair may be reappointed. The Commission shall

meet at such times and places as the chairman chair shall designate.

The facilities of the State Legislative Building shall be available to the

Commission, subject to approval of the Legislative Services

Commission. The members of the Commission shall receive the same
per diem and reimbursement for travel expenses as members of State

boards and commissions generally."

Sec. 3. This act becomes effective July 1, 1993. and applies to

appointments made on or after that date.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 1172 CHAPTER 439

AN ACT TO EXTEND THE QUALIFIED TORT LIABILITY
PROTECTION FOR HEALTH CARE PERSONNEL TO
INCLUDE MEDICAL SERVICES RENDERED BY HEALTH
CARE PERSONNEL WITHOUT COMPENSATION AT THEIR
PLACE OF EMPLOYMENT TO A PATIENT.

The General Assembly of North Carolina enacts: _
Section!. G.S. 90-21. 14(al) reads as rewritten:

"(al) Afty OJ Any volunteer medical or health care provider at a

facility of a local health department or at a

nonprofit community health center center; or

(2) Any volunteer medical or health care provider

rendering services to a patient referred by a local

health department as defined in G.S. 13QA-2(5) or

nonprofit community health center at the

provider's place of employment.

who receives no compensation for medical services rendered at the

facility or center or, who neither charges nor receives a fee for

medical services rendered to the patient referred by a local health

department or nonprofit community health center at the provider's

place of employment shall not be liable for damages for injuries or

death alleged to have occurred by reason of an act or omission in the
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rendering of the services unless it is established that the injuries or

death were caused by gross negligence, wanton conduct, or intentional

wrongdoing on the part of the person rendering the services. The

local health department facility or nonprofit community health center

shall use due care in the selection of volunteer medical or health care

providers, and this subsection shall not excuse the health department

facility or community health center for the failure of the volunteer

medical or health care provider to use ordinary care in the provision

of medical services to its patients."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

S.B. 162 CHAPTER 440

AN ACT TO LIMIT THE NUMBER OF MOTOR VEHICLE
DEALER LICENSE PLATES THAT CAN BE ISSUED TO THE
SAME DEALER, TO MODIFY THE SANCTIONS FOR MISUSE
OF A DEALER LICENSE PLATE. TO EXPAND THE USE OF
TRANSPORTER PLATES. TO ESTABLISH A SPECIAL SPORTS

EVENT TEMPORARY PLATE, AND TO CHANGE THE FEES

FOR DEALER PLATES AND TRANSPORTER PLATES.

The General Assembly of North Carolina enacts:

Section. 1. G.S. 20-295 reads as rewritten:

"§ 20-295. Time to act upon applications; refusal of license; notice;

hearing , Action on application.

The Division shall act upon all applications either grant or deny an

application for a license within 30 days after receipt thereof^ by either

granting or refu sing the same, receiving it. Any applicant denied a

license shall, upon -hi* filing a written request fikd within 30 days, be

given a hearing at *«^ Uie time and place -as determined by the

Commis s ioner, or person designated by him. xMl such hearings

Commissioner or a person designated by the Commissioner. A
hearing shall be public and shall be held with reasonable promptness.

Any applicant denied a license for failure to comply with the definition

of an established place of business, as defined in this Article, may not,

nor s hall anyone else apply for a license for such premises, for which

a license was denied, until the expiration of 60 days from the date of

the rejection of such application.
"

Sec. 2. G.S. 20-79 reads as rewritten:

" § 20-79. Registration by manufacturers and dealers . Dealer license

plates.
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(a) How To Get a Dealer Plate. -- Every manufacturer of or dealer
in motor vehicles, trailers or semitrailers shall apply to the Motor
Vehicle Divi sion for a license as such upon official forms and shall in

his application give the name of the manufacturer or dealer and his

bona fide address of each partner; if a corporation, the name of the
corporation and the state of incorporation; the bona fide address of the
place of business; whether a dealer in new vehicles or in used vehicles
and shall state how long in business. Upon receipt of said application
the Division shall upon the payment of fees as required by law issue a
licen se to such applicant, together with number plates, which plates

shall bear thereon a distinctive number, the name of this State, which
may be abbreviated, the year for which issued, together with the word
dealer or a di stinguishing symbol indicating that such plate or plates

are is sued to a dealer. The plates so issued may during the year for

which issued be transferred from one vehicle to another owned and
operated by such manufacturer or dealer.

Dealer and manufacturer plates shall after June 30. 1980, be i ssued
on a fiscal year basis beginning July 1. and plates issued for fiscal

year beginning July 1 shall expire on June 30 following the date of
issuance.

Any person to whom license and number plates are issued under
the provisions of this subsection upon discontinuing business as a
dealer or manufacturer shall forthwith surrender to the Division
license and all number plates so issued to him.
No person, firm, or corporation shall engage in the bu s ines s of

buying, selling, distributing or exchanging motor vehicles, trailers or
semitrailers in thi s State unless he or it qualifies for and obtains the

license required by this section.

Any person, firm, or corporation violating any provision of this

subsection s hall be guilhy of a misdemeanor and for each offense shall

be fined not less than one hundred dollars ($100,00) nor more than
one thousand dollars ($1.000) and may be imprisoned for not more
than 60 days , or both such fine and imprisonment.
A dealer licensed under Article 12 of this Chapter may obtain a

dealer license plate by filing an application with the Division and
paying the required fee. An application must be filed on a form
provided by the Division. The required fee is the amount set by G.S.
20-87(7).

(b) Number of Plates. -- Every manufacturer of or dealer in motor
vehicles shall obtain and have in his possession a certificate of title

is s ued by the Division to such manufacturer or dealer of each vehicle

owned and operated upon the high\vays by such manufacturer or
dealer, except that a certificate of title shall not be required or issued
for any new vehicle to be sold as such by a manufacturer or dealer
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prior to the sale of such vehicle by the manufacturer or dealer; and

except that any dealer or any employee of any dealer may operate any

motor vehicle, trailer or semitrailer^ the propert)^ of the dealer^ for the

purpose of furthering the busine s s interest of the dealer in the sale,

demonstration—aad

—

servicing—of

—

motor—vehicles
>
—trailers—aftd

semitrailers, of collecting accounts ^ contacting prospective customers

and generally carrying out routine business necessary for conducting a

general motor vehicle sales business: Provided > that no use shall be

made of dealer's demonstration plates on vehicles operated in any

other business dealers may be engaged in: Provided further, that

dealers may allow the operation of motor vehicles ow^ned by dealers

and displaying dealer's demonstration plates in the personal use of

persons other than those employed in the dealer's business: Provided

further, that said persons shall, at all times while operating a motor

vehicle under the provisions of this section, have in their possession a

certificate on such form as approved by the Commissioner from the

dealer, which shall be valid for not more than 96 hours. This

certificate may be renewed for one additional 96-hour period, pur s uant

to rules and regulations promulgated by the Commissioner. A dealer

who was licensed under Article 12 of this Chapter for the previous 12-

month period ending April 30 may obtain the number of dealer license

plates allowed by the following table; the number allowed is based on

the number of motor vehicles the dealer sold during the relevant 12-

month period and the average number of qualifying sales

representatives the dealer employed during that same 12-month period:

Vehicles Sold In Relevant Maximum Number of Plates

12-Month Perio'd

hewer than 12 }_

At least 12 but less than 25 4

At least 25 but less than 37 5

At least 37 but less than 49 6

49 or more At least 6. but no more than 4

times the average number of

qualifying sales representatives

employed by the dealer during

the relevant 12-month period.

A dealer who was not licensed under Article 12 of this Chapter for

part or all of the

previous 12-month period ending April 30 may obtain the number of

dealer license plates that equals four times the number of qualifying

sales representatives employed by the dealer on the date the dealer

files the application. A 'qualifying sales representative' is a sales
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representative who works for the dealer at least 25 hours a week on a

regular basis and is compensated by the dealer for this work.

A dealer who sold fewer than 49 motor vehicles the previous 12-

month period ending April 30 but has sold at least that number since

May 1 may apply for additional dealer license plates at any time. The
maximum number of dealer license plates the dealer may obtain is the

number the dealer could have obtained if the dealer had sold at least

49 motor vehicles in the previous 12-month period ending April 30.

A dealer who applies for a dealer license plate must certify to the

Division the number of motor vehicles the dealer sold in the relevant

period. Making a material misstatement in an application for a dealer

license plate is grounds for the denial, suspension, or revocation of a

dealer's license under G.S. 20-294.

(c) Form and Duration. — No manufacturer of or dealer in motor
vehicles, trailers or semitrailers shall cause or permit any such vehicle

owned by such person to be operated or moved upon a public highway
without there being displayed upon such vehicle a number plate or

plates issued to such person > either under G.S. 20-63 or under thi s

section. A dealer license plate is subject to G.S. 20-63, except for the

requirement that the plate display the registration number of a motor
vehicle and the requirement that the plate be a 'First in Flight' plate.

In addition, a dealer license plate must have a distinguishing symbol
identifying the plate as a dealer license plate.

A dealer license plate is issued for a Fiscal year beginning July 1

and ending June 30. During the Fiscal year for which it is issued, a

dealer may transfer a dealer license plate from one vehicle to another.

When one of the following occurs, a dealer must surrender to the

Division all dealer license plates issued to the dealer:

(1) The dealer surrenders the license issued to the dealer under
Article 12 of this Chapter.

(2) The Division suspends or revokes the license issued to the

dealer under Article 12 of this Chapter.

(3) The Division rescinds the dealer license plates because of a

violation of the restrictions on the use of a dealer license

plate.

To obtain a dealer license plate after it has been surrendered, the

dealer must File a new application for a dealer license plate and pay
the required fee for the plate.

(d) Restrictions on Use. — Dealer's license plates may be used on
motor vehicles owned by» or assigned to. duly licensed motor vehicle

dealers of this State when operated on the highways of this State by
•the

—

dealer,—corporate—ofFicers—of the—dealership.—salespersons—of

full -time employees of the dealership, and any designated part-time

employees of the dealership; provided, the vehicle is subject to the
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proof of finr^ ncial re^^onvibili^y reqnirrm c ntG of ^rt irl c 9A of thiv

Chapter. A ^^-^'^-'-^hip numnr iirho rlp^ires to ucc d cn l rr> li ren ve platen

g r here i n pr-'-^--^ -*^'^" "^-^'^^ npplintion on a form provided by the

Divicion cf ^^"^^'- V'-h irlnr nnri p
-^v the annua l ;Hmount set in H .S

20-87(7), A dealer license plate may be displayed only on a motor

vehicle that meets all of the following requirements:

(1) Is part of the inventory of the dealer.

(2) Is not consigned to the dealer.

(3) Is covered by liability insurance that meets the requirements

of Article 9A of this Chapter.

(4) Is not used by the dealer in another business in which the

dealer is engaged. urn •

(5) Is driven on a highway by a person who meets the toliowing—
requirements and who carries a copy of the registration card

for the dealer plate displayed on the motor vehicle and any

demonstration permit issued to that person while driving the

motor vehicle:

a. Is an officer of the dealer, an employee of the dealer, or

—
a person to whom the dealer has issued a demonstration

permit. . .

b. Is at least 18 years old unless the person is test-driving

—
the vehicle and has a demonstration permit or is an

employee of the dealer and regularly works for the dealer

at least 15 hours a week.

A dealer may issue a demonstration permit for a motor vehicle to a

person licensed to drive that type of motor vehicle . A demonstration

permit authorizes each person named in the perm it to drive the motor

vehicle described in the permit for up to 96 hou rs after the time the

permit is issued. A dealer may, for good cause, renew a

demonstration permit for one additional 96-hour period.

A dealer may not lend, rent, lease, or otherwise place a dealer

license plate at the disposal of a person except as authorized by this

subsection.

(e) Sanctions. - The following sanctions apply when a motor

vehicle displaying a dealer license plate is driven in violation of the

restrictions on the use of the plate:

(1) The individual driving the motor vehicle is responsible tor

an infraction and is subject to a penalty of fifty dollars

($50.00). . .,

(2) The dealer to whom the plate is issued is subject to a civil

^—
penalty imposed by the Division of two hundred dollars

($200.00).

(3) The Division may rescind all dealer license plates issued to

the dealer whose plate was displayed on the motor vehicle.
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A penalty imposed under subdivision (1) of this subsection is

payable to the county where the infraction occurred, as required by
G.S. 14-3.1. A civil penalty imposed under subdivision (2) of this

subsection shall be credited to the Highway Fund as nontax revenue.

•(e) (S) Transfer of Dealer Registration. — No change in the name
of a firm, partnership or corporation, nor the taking in of a new
partner, nor the withdrawal of one or more of the firm, shall be
considered a new business; but if any one or more of the partners

remain in the firm, or if there is change in ownership of less than a

majority of the stock, if a corporation, the business shall be regarded

as continuing and the dealers' plates originally issued may continue to

be used."

Sec. 3. G.S. 20-288(a) reads as rewritten:

" (a) Application for a license shall be made to the Division at such
time, in such form, and contain such information as the Division shall

require, and shall be accompanied by the required fee. A person may
obtain a license by filing an application with the Division. An
application must be on a form provided by the Division and contain

the information required by the Division. An application for a license

must be accompanied by the required fee and by an application for a

dealer license plate.
"

Sec. 4. G.S. 20-79.2 reads as rewritten:
" § 20-79. 2. Transporter registration , plates.

(a) Who Can Get a Plate. — A person engaged in a business

requiring the limited operation of a motor vehicles to vehicle for any
of the following purposes may obtain a transporter plate authorizing

the movement of the vehicle for the specific purpose:

(1) To facilitate the manufacture, construction, rebuilding, or

delivery of new or used truck cabs or bodies between

manufacturer, dealer, seller, or purchaser, or the purchaser.

(2) To foreclosure—04:

—

repossession—of repossess a motor
vehicles, or the vehicle.

(3) To pickup and delivery of pick up a motor vehicles vehicle

that is to be repaired or otherwise prepared for sale by
dealers, or a dealer, to road-test the vehicle, if it is repaired,

within a 10-mile radius of the place where it is repaired, and
to deliver the vehicle to the dealer.

(4) To move a motor vehicle that is owned by a public utility, as

defined in G.S. 62-3(23)a, engaged in the movement of

replaced vehicles for sale, may apply to the Commissioner
for special registration to be issued to and used by the

person or utility upon the following conditions: and is a

replaced vehicle offered for sale.

1614



Session Laws - 1993 CHAPTER 440

(5) To take a motor vehicle either to or from a motor vehicle

auction where the vehicle will be or was offered for sale.

(6) To road-test a repaired truck whose GVWR is at least

15,000 pounds when the test is performed within a 10-mile

radius of the place where the truck was repaired and the

truck is owned by a person who has a fleet of at least five

trucks whose GVWRs are at least 15.000 pounds and who
maintains the place where the truck was repaired.

(7) To move a mobile office, a mobile classroom, or a mobile

or manufactured home.

(8) To drive a motor vehicle that is at least 25 years old to and

from a parade or another public event and to drive the motor

vehicle in that event. A person who owns a motor vehicle

that is at least 25 years old is considered to be in the

business of collecting those vehicles.

(9) To drive a motor vehicle that is part of the inventory of a

dealer to and from a motor vehicle trade show or exhibition

or to, during, and from a parade in which the motor vehicle

is used.

41^ Application for Regi stration.—Only one application sha l l be

required—from—eaeh

—

person,—aod—&uch

—

application—for

regi stration—under—this

—

section—shall—be—filed—with—th«

Commissioner of Motor Vehicles in such form and detail as

the Commissioner shall prescribe, setting forth:

^ The name and residence address of the applicant; if an

individual, the name under which he intends to conduct

busines s;—if—a

—

partnership,—the

—

name—a«4

—

residence

address of each member thereof, and the name under

which the business is to be conducted; if a corporation,

the name of the corporation and the name and residence

address of each of its officers

.

-br The complete address or addresses of the place or places

where the business is to be conducted.

^ Such—further—information—as

—

the Commissioner may
require.

•(2) Applications for registration—under this section shall be

verified by the applicant, and the Commissioner may require

the applicant for regi stration to appear at such time and place

as may be des ignated by the Commissioner for examination

to enable him to determine the accuracy of the facts set forth

in the written application, either for initial registration or

renewal thereof.

•(3) Fees .-—The annual fee for such registration under thi s

section—©f

—

renewal—thereof—shall—be

—

nineteen—dollars
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($19.00), plu s an annual fee of six dollars ($6.00) for each

set of plates. The application for registration and number
plates shall be accompanied by the required annual fee.

There s hall be no refund of registration fee or fees for

number plates in the event of suspension, revocation or

voluntary cancellation of registration. There s hall be no

quarterly reduction in fees under this section.

(4) Issuance of Certificate. If the Commissioner approves the

application, he shall issue a registration certificate in such

form as he may prescribe. A registrant shall notify the

Commissioner of any change of address of hi s principal

place of bus iness within 30 days after such change is made,

and the Commissioner shall be authorized to cancel the

regi stration upon failure to give such notice.

4S) Use. " Transporter number plates issued under thi s section

may be transferred from vehicle to vehicle, but shall be u sed

only for the limited operation of vehicles in connection with

the manufacture, construction, rebuilding, or delivery of

new or used truck cabs or bodies between the manufacturer,

dealer,—

s

eller, or purchaser,—or with the foreclosure or

repossession of vehicles, or with the pickup and delivery of

motor vehicles to be prepared for sale by dealers, or, if the

registrant is a public utility, for the limited movement of

vehicles in connection with the sale of a replaced vehicle.

^ Su spension, Revocation or Refusal to Issue or to Renew a

Regi stration."The Commissioner may deny the application

of any person for registration under this section and may
s uspend or revoke a registration or refuse to issue a renewal

thereof if he determines that such applicant or regi strant has ;

ftr Made a material false statement in his application;

-br Used or permitted the use of number plates contrary to

law I

er, Been guilty of fraud or fraudulent practices; or

4t Failed to comply with any of the rules and regulations of

the Commissioner for the enforcement of thi s section or

with any provisions of this Chapter applicable thereto.

(b) Any person engaged in a business which owns and operates a

fleet of five or more trucks licensed for 15,000 pounds gross weight

or more who operates and maintains their own repair facilities may be

i ssued one tran sporter plate pursuant to subsection (a) for the sole

purpose of road testing their repaired trucks which will become
eligible to be licensed for 15,000 pounds gross weight or more,

subject to weight limitations as provided by law, within a 10-mile

radius of the repair facility.—A motor vehicle liabilit^f insurance shall
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be maintained on such trucks at all times. How To Get a Plate. — A
person may obtain a transporter plate by Filing an application with the

Division and paying the required fee. An application must be on a

form provided by the Division and contain the information required by

the Division. The fee for a transporter plate is one-half the fee set in

G.S. 20-87(5) for a passenger motor vehicle of not more than 15

passengers.

(c) Form, Duration, and Transfer. — A transporter plate is a type

of commercial license plate. A transporter plate is issued on a

calendar-year basis. During the calendar year for which it is issued,

a person may transfer a transporter plate from one vehicle to another

as long as the vehicle is driven only for a purpose authorized by

subsection (a) of this section. The Division may rescind a transporter

plate that is displayed on a motor vehicle driven for a purpose that is

not authorized by subsection (a) of this section.
"

Sec. 5. G.S. 20-79.3 is repealed.

Sec. 6. G.S. 20-95(b) reads as rewritten:

"(b) This section -sJiall does not apply to licenses license plates

issued pursuant to G.S. 20-79.1, 20-79.2, 20-79.3. 20-84, 20-84.1,

20-87(9) through (10) or (10), and 20-88(c)."

Sec. 7. G.S. 20-87(7) reads as rewritten:

" (7) Manufacturers aod Motor Vehicle Dealers.

Manufacturers and dealers in motor vehicles shall pay a fee

of one -half of the amount that would otherwise be payable

under this section for each set of plates. Dealer License

Plates. — The fee for a dealer license plate is the regular

fee for each of the first five plates issued to the same dealer

and is one-half the regular fee for each additional dealer

license plate issued to the same dealer. The 'regular fee'

is the fee set in subdivision (5) of this section for a private

passenger motor vehicle of not more than 15 passengers.
"

Sec. 8. G.S. 20-110 (c), (e), and (f) are repealed.

Sec. 9. G.S. 20-11 1(1) reads as rewritten:

"(1) To operate or for the owner thereof knowingly to permit

the operation upon a highway of any vehicle, trailer, or

semitrailer required to be registered and which—i«—not

registered or for which a certificate of title has not been

issued,—©f

—

which—does—not—have

—

attached—thereto—ao4

displayed thereon the registration number plate or plates

assigned thereto by the Division for the current registration

- year, subject to the provisions of G.S. 20-64 and 2Q-72(a)

and the—exemptions mentioned in G.S. 20-65 and 20-79.

drive a vehicle on a highway, or knowingly permit a

vehicle owned by that person to be driven on a highway,
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when the vehicle is not registered with the Division in

accordance with this Article or does not display a current

registration plate.
"

Sec. 10. G.S. 20-293 is repealed.

Sec. 11. G.S. 20-294 reads as rewritten:

" § 20-294. Grounds for denying, suspending or revoking licenses.

The Division may A license may be denied » suspended or revoked

ofl deny, suspend, or revoke a license issued under this Article for

any one or more of the following grounds:

(1) Material Making a material misstatement in an application

for a license.

(2) Willful and intentional failure to comply with any provision

of this Article or Article 15 or the willful and intentional

violation of Willfully and intentionally failing to comply
with this Article, Article 15 of this Chapter, or G.S.

20-52.1, 20-75, 20-79, 20-82, 20-108, 20-109 20-109, or

resci ss ion and cancellation of dealer's license and dealer' s

plates under G.S. 20- 110(e) or 20-110(f) or any lawful

fwle

—

Of—regulation—promulgated a rule adopted by the

Division under this Article.

(3) Being a motor vehicle dealer, failure Failing to have an

established place of business as defined in thi s Article.

salesroom, if the license holder is a motor vehicle dealer,

or failing to have an established office, if the license holder

is a wholesaler.

(4) Willfully defrauding any retail buyer, to the buyer's

damage, or any other person in the conduct of the

licensee's business.

(5) Employment of Employing fraudulent devices, methods or

practices in connection with compliance with the

requirements under the laws of this State with respect to the

retaking of motor vehicles under retail installment contracts

and the redemption and resale of such motor vehicles.

(6) Having used Using unfair methods of competition or unfair

deceptive acts or practices.

(7) Knowingly advertising by any means, any assertion,

representation or statement of fact which is untrue,

misleading or deceptive in any particular relating to the

conduct of the business licensed or for which a license is

sought.

(8) Knowingly advertising a used motor vehicle for sale as a

new motor vehicle.

(9) Conviction Being convicted of an offense set forth under

G.S. 20-106, 20-106.1, 20-107, or 20-112 while holding
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such a license or within five years next preceding the date

of filing the application; or conviction being convicted of a

felony involving moral turpitude under the laws of this

State, any other another state, territory or the Di strict of

Columbia or of the United States.

(10) Submitting a bad check to the Division of Motor Vehicles

in payment of highway use taxes collected by the licensee.

(11) Knowingly giving an incorrect certificate of title, or failing

to give a certificate of title to a purchaser, a lienholder, or

the Division, as appropriate, after a vehicle is sold.

(12) Making a material misstatement in an application for a

dealer license plate.
"

Sec. 12. G.S. 20-75 reads as rewritten:

" § 20-75. When transferee is dealer or insurance company.

When the transferee of -awy a vehicle registered under the foregoing

provision of this Article is a dealer who is licensed dealer under

Article 12 of this Chapter and who holds the same vehicle for resale

and operates the same only for purpose of demonstration under a

dealer' s number plate, or a duly licensed is an insurance company

taking such vehicle for sale or disposal for salvage purposes where

such title is taken as a part of a bona fide claim settlement transaction

and only for the purpose of resale, such transferee shall not be

required to register such vehicle nor forward the certificate of title to

the Division as provided in G.S. 20-73. To assign or transfer title or

interest in *«eh the vehicle, the dealer or insurance company shall

execute in the presence of a person authorized to administer oaths a

reassignment and warranty of title on the reverse of the certificate of

title in the form approved by the Division, including in such

reassignment the name and address of the transferee, and title to such

vehicle shall not pass or vest until such reassignment is executed and

the motor vehicle delivered to the transferee.

The dealer transferring title or interest in a motor vehicle shall

deliver the certificate of title duly assigned in accordance with the

foregoing provision to the transferee at the time of delivering the

vehicle, except that where a security interest in the motor vehicle is

obtained from the transferee in payment of the purchase price or

otherwise, the dealer shall deliver the certificate of title to the

lienholder and the lienholder shall forward the certificate of title

together with the transferee's application for new certificate of title and

necessary fees to the Division within 20 days. Any person who
delivers or accepts a certificate of title assigned in blank shall be guilty

of a misdemeanor.

The title to a salvage vehicle shall be forwarded to the Division as

provided in G.S. 20-109.1."
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Sec. 13. Part 5 of Article 3 of Ciiapter 20 of tlie General

Statutes is amended by adding a new section between G.S. 20-79 and

G.S. 20-79.1 to read:

" § 20-79.01. Special sports event tempotwy license plates.

(a) Application. — A dealer who is licensed under Article 12 of this

Chapter and who agrees to loan to another for use at a special sports

event a vehicle that could display a dealer license plate if driven by an

officer or employee of the dealer may obtain a temporary special

sports event license plate for that vehicle by filing an application with

the Division and paying the required fee. A 'special sports event' is a

sports event that is held no more than once a year and is open to the

public. An application must be filed on a form provided by the

Division and contain the information required by the Division. The
fee for a temporary special sports event license plate is five dollars

($5.00).

(b) Form and Duration. — A temporary special sports event license

plate must state on the plaj^ the date it was issued, the date it expires,

and the make, model, and serial number of the vehicle for which it is

issued. A temporary special sports event license plate may be issued

for no more than 45 days. The dealer to whom the plate is issued

must destroy the plate on or before the date it expires.

(c) Restrictions on Use. — A temporary special sports event license

plate may be displayed only on the vehicle for which it is issued. A
vehicle displaying a temporary special sports event licens plate may be

driven by anyone who is licensed to drive the type of vehicle for which

the plate is issued and may be driven for any purpose.
"

Sec. 14. Sections 4, 5, and 6 of this act become effective

January I, 1994. The remainder of this act becomes effective October

1, 1993.

In the General Assembly read three times and ratified is the 22nd

day of July, 1993.

S.B. 796 CHAPTER 441

AN ACT TO EXTEND THE STATUTE OF LIMITATIONS FOR
CIVIL ACTIONS BROUGHT BY THE STATE TO ENFORCE
THE LAWS AGAINST BID RIGGING ON GOVERNMENT
CONTRACTS. ^^

The General Assembly of North Carolina enacts:

Section 1. G.S. 133-28(c) reads as rewritten:

"(c) The cause of action shall accrue at the time of discovery of the

conspiracy by the governmental agency which entered into the
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contract. The action shall be brought within ^hfos sbt years of the

date of accrual of the cause of action."

Sec. 2. This act is effective upon ratification and applies to all

claims not yet barred.

In the General Assembly read three times and ratified this the

22ndday of July, 1993.

S.B. 1025 CHAPTER 442

AN ACT TO PROVIDE FOR PAYMENT OF THE CIGARETTE
TAX BY REPORTING RATHER THAN BY TAX STAMPS.

The General Assembly of Norih Carolina enacts:

Section 1. G.S. 105-113.4 reads as rewritten:

"§ 105-113.4. Definitions.

The following definitions apply in this Article:

(1) Cigar. -- A roll of tobacco wrapped in a substance that

contains tobacco, other than a cigarette.

(la) Cigarette. — Any of the following:

a. A roll of tobacco wrapped in paper or in a substance

that does not contain tobacco.

b. A roll of tobacco wrapped in a substance that contains

tobacco and that, because of its appearance, the type of

tobacco used in the filler, or its packaging and

labeling, is likely to be offered to or purchased by a

consumer as a cigarette described in subpart a. of this

subdivision.

(2) Cost price. -- The price a person liable for the tax on

tobacco products imposed by Part 3 of this Article paid for

the products, before any discount, rebate, or allowance or

the tax imposed by that Part.

(3) Distributor. -- Any Either of the following:

a. A person, wherever resident or located, who
~

purchases unstamped non-tax-paid cigarettes directly

from the manufacturer thereof of the cigarettes and

stores, -sells sells, or otherwise disposes of the same;

and also any cigarettes.

b^ A person who manufactures or produces cigarettes or

causes them to be manufactured or produced.

(4) Repealed by Session Laws 1991, c. 689. s. 267.

(5) Licensed distributor. - A distributor licensed under Part

2 of this Article.

(6) Manufacturer. ~ A person who manufactures or produces

tobacco products.
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(7) Package. — The individual packet, can, box, or other

container used to contain and to convey tobacco products

to the consumer.

(8) Person. -- An individual, a firm, a partnership, an
association, a corporation, or any other organization or

group acting as a unit.

(9) Retail dealer. ~ A person who sells a tobacco product to

the ultimate consumer of the product.

(10) Sale. — A transfer, a trade, an exchange, or a barter, in

any manner or by any means, with or without

consideration.

(10a) Secretary. — The Secretary of Revenue.

0-^ Stamp. — Any impression, device; stamp, label, or print

manufactured,—printed, or made as prescribed by the

Secretary under Part 2 of this Article.

(Ua) Tobacco product. — A cigarette, a cigar, or any
other product that contains tobacco and is

intended for inhalation or oral use.

4J-2) Un stamped.—Not bearing a North Carolina cigarette tax

stamp.

(13) Use. — The exercise of any right or power over cigarettes,

incident to the ownership or possession thereof, other than

the making of a sale thereof in the course of engaging in

a business of selling cigarettes. The term includes the

keeping or retention of cigarettes for use.

(14) Wholesale dealer. — A person who makes tobacco

products other than cigarettes or who acquires tobacco

products other than cigarettes for sale to another wholesale

dealer or to a retail dealer."

Sec. 2. G.S. 105-113.6 reads as rewritten:

"% 105-113.6. Use tax levied.

In addition to all other taxes and fees, a A tax is hereby levied

upon the sale or possession for sale by all persons other than

di stributors , a person other than a distributor, and upon the use,

consumption, and possession for use or consumption of cigarettes

within this State at the rate set -forth in G.S. 105 - 1 13.5; provided, that

the 105-113.5. This tax levied by thi s section shall not be applicable

to the sale or posses sion for sale by persons other than distributors , or

to the u se, consumption or possession for use or consumption of does
not apply, however, to cigarettes with respect to upon which the tax

levied by the provisions of m G.S. 105-113.5 has been computed and
paid."

Sec. 3. G.S. 105-113.9 reads as rewritten:
" § 105-1 13.9. Oui-of-slate shipments.
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Any distributor engaged in interstate business shall be permitted to

set aside ««eh part of -bis the stock as may be necessary for the to

conduct of such interstate business without paying the tax or affixing

the stamps otherwi se required by this Article

»

otherwise required by

this Part, but only if ««Gh the distributor complies with the regulation s

and administrative rules requirements prescribed by the Secretary

concerning keeping of records, making of reports, posting of bond and

such other rules and regulations as may be promulgated by the

Secretary for the admini stration of this Article, bond, and other

matters for administration of this Part.

'Interstate business' as used in this section shall mean: means:

(1) The sale of cigarettes to a nonresident where the cigarettes

are delivered by the distributor to the business location of

the nonresident purchaser in another state; and

(2) The sale of cigarettes to a nonresident wholesaler or retailer

registered through the Secretary who has no place of

business in North Carolina and who purchases the cigarettes

for the purposes of resale not within this State and where the

cigarettes are delivered to the purchaser at the business

location in North Carolina of the distributor who is also

licensed as a distributor under the laws of the state of the

nonresident purchaser."

Sec. 4. G.S. 105-113.10 reads as rewritten:

"§ 105-113. 10. Manufacturers shipping to distribulors exempt.

Any manufacturer shipping cigarettes to other distributors who are

licensed to affix stamps as provided in this Article under G.S. 105-

1 13.12 may, upon application to the Secretary and upon compliance

with such regulations and administrative rules in regard thereto as

may be promulgated requirements prescribed by the Secretary, be

relieved of the requirement of paying the taxes and affixing the stamps

required by this Article, but no paying the taxes levied in this Part.

No manufacturer may be relieved of the requirement to be licensed as

a~distributor in order to make shipments, including drop shipments, to

a retail dealer or ultimate user. However » the Secretary may permit

monthly reports from the manufacturer instead of requiring stamps to

be affixed to packages of free cigarettes given as complimentary

samples by the manufacturer, but only if the package has been

imprinted with the word 'State tax paid.'
"

Sec. 5. G.S. 105-113.12 reads as rewritten:

"§ 105-1 13.12. Distributor must obtain license.

(a) A distributor shall obtain for each place of business a

continuing distributor's license and shall pay a tax of twenty-five

dollars ($25.00) for the license.

1623



CHAPTER 442 Session Laws - 1993

(b) For the purposes of this section, a 'place of business' means
any is a place where un stamped packages of cigarettes are received or
stored by a distributor receives or stores non-tax-paid cigarettes, -fof

the purposes of affixing stamps thereto » and any place where a
distributor actually affixes stamps to unstamped pacliages of cigarettes.

(c) An out-of-state distributor may obtain a distributor's license

upon compliance with the provisions of G.S. 105-113.24 and payment
of a tax of twenty-five dollars ($25.00).

"

Sec. 6. G.S. 105-113. 13(b) reads as rewritten:

"(b) Bond. ~ The Secretary may require a distributor to furnish a

bond in an amount that adequately protects the State from loss if the

distributor fails to pay taxes due under this Part. A bond shall be
conditioned on compliance with this Part, shall be payable to the State,

and shall be in the form required by the Secretary. A bond shall be
executed by the distributor as principal and by an indemnity company
licensed to do business under the insurance laws of thi s State as

s uret}r. The Secretary shall set the bond amount based on the

anticipated tax liability of the distributor. The Secretary shall

periodically review the sufficiency of bonds required of the distributor

and shall increase the amount of a required bond if the bond amount
no longer covers the anticipated tax liability of the distributor. The
Secretary shall decrease the amount of a required bond if the

Secretary finds that a lower bond amount will protect the State

adequately from loss.
"

Sec. 7. G.S. 105-113.18 reads as rewritten:

"% 105-1 13.18. Reports, Payment of fax; reports.

The taxes levied in this Part are payable when a report is required
to be filed. The following reports are required to be filed with the

Secretary:

(J^ Every distributor required to affix stamps as prescribed

herein s hall file a report on or before the twentieth day of

each month, in s uch form as the Secretary shall prescribe,

which report shall disclose the quantit}^ of cigarettes on
hand on the fir s t and last days of the calendar month
immediately preceding the month in which such report i s

required, the amount of stamps purchased, used and on
hand during the report period, and such other information

as the Secretary shall prescribe.

(1) Distributor's Report. - A distributor shall file a monthly
report in the form prescribed by the Secretary. The report

covers sales and other activities occurring in a calendar
month and is due within 20 days after the end of the month
covered by the report. The report shall state the amount of
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tax due and shall identify any transactions to which the tax

does not apply,

(la) Report of Free Cigarettes. -- A manufacturer who
distributes cigarettes without charge shall file a monthly

report in the form prescribed by the Secretary. The report

covers cigarettes distributed without charge in a calendar

month and is due within 20 days after the end of the month

covered by the report. The report shall state the number of

cigarettes distributed without charge and the amount of tax

due.

(2) Use Tax Report. — Every other person who has acquired

unstamped non-tax-paid cigarettes for sale, -use use, or

consumption subject to the tax imposed by this Article Part

shall, within 96 hours after receipt of same» complete and

file, in such form as the Secretary shall prescribe, the

cigarettes, file a report in the form prescribed by the

Secretary showing the amount of cigarettes so received and

*«Gh an^ other information as the Secretary shall prescribe.

5aid required by the Secretary. The report shall be

accompanied by a remittance payment of the full amount of

the tax.

(3) Any person, except a licensed distributor, who transports

cigarettes upon the public highways, roads roads, or streets

of this State, upon notice from the Secretary, shall file a

report in such form, on such dates, and containing s uch

information—as—tb€

—

Secretary shall—prescribe, the form

prescribed by the Secretary and containing the information

required by the Secretary.

(4) Repealed by Session Laws 1981 (Regular Session, 1982),

c. 1209, s. 1."

Sec. 8. G.S. 105-113.19, 105-113.20, 105-113.22 through

105-113.23, 105-113.25, 105-1 13.28, and 105-113.34 are repealed.

Sec. 9. G.S. 105-113.21 reads as rewritten:

"§ 105-1 13.21 . Discount on sales of stamps, Discount: refund.

On sales of stamps, the Secretary shall allow a discount of seven

twenty-fourths cent (7/24C) per stamp as compensation for the services

and expenses of the licensed distributor in handling and affixing such

stamps to packages . No discount shall be allowed or given on any

sales of stamps in amounts less than one hundred dollars ($100.00).

(a) Discount. — A distributor who files a timely report under G.S.

105-113.18 may deduct from the amount due with the report a

discount of four percent (4%). This discount covers expenses

incurred in preparing the records and reports required by this Part,

and the expense of furnishing a bond.
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(b) Refund. — A distributor in possession of packages of stale or

otherwise unsalable cigarettes upon which the tax has been paid may
return the cigarettes to the manufacturer and apply to the Secretary for

refund of the tax. The application shall be in the form prescribed by

the Secretary and shall be accompanied by an affidavit from the

manufacturer stating the number of cigarettes returned to the

manufacturer by the applicant. The Secretary shall refund the tax

paid on the unsalable cigarettes, less the discount allowed, to the

applicant.
"

Sec. 9.1. (a) The catchline to G.S. 105-113.24 reads as

rewritten:

"§ 105-113.24. Sale of stamps to om-of-state dislributors. Out-of-Slale

distributors to register aitd remit tax.
"

(b) G.S. 105-113.24 reads as rewritten:

"(a) In case the Secretary shall find that the collection of any tax

imposed by this Article would be facilitated thereby^ he may authorize,

under—reasonable—conditions, The Secretary may authorize any

distributor outside this State engaged in the business of selling and
shipping cigarettes into the State, upon complying with the rules and

regulation s of the Secretary, to purchase and affix or cause to be

affixed on behalf of any purchaser of cigarettes, who would otherwise

be taxable therefor, the stamps required by this Article, or may
authorize the use of a machine by such person in the same manner
and under the same conditions as set forth in G>S. 105 - 1 13.23. State

to obtain a license and report and pay taxes required by this Part.
"

Sec. 10. G.S. 105-113.26 reads as rewritten:

" § 105-113.26. Records to be kept.

Every person required to be licensed under this Article and every

person required to make reports under this Article shall keep complete

and accurate records of all sales and such other information as 4s

required under this Article. The kind and form of such records -may

-be shall be in the form prescribed by the Secretary and all records

shall be so kept as to be adequate to enable him to determine any tax

liability . Secretary.

All such These records shall be safely preserved for a period of

three years in *«Gh a manner to insure ensure their security and

accessibility for inspection by the Secretary or his duly authorized

agents Department. The Secretary may,—in his di scretion, may
consent to the destruction of any such records at any time within -said

this three-year period."

Sec. 11. G.S. 105-113.27 reads as rewritten:
,

-
.

;-
"^105-113.27. Unstamped Non-fax-paid cigarettes.

(a) Except as otherwise provided in this Article, licensed

distributors shall not sell, borrow, 4©afl loan, or exchange unstamped
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non-tax-paid cigarettes to, ifom from, or with otlier licensed

distributors.

(b) No person shall sell or offer for sale unstamped non-tax-paid

cigarettes.

(c) The possession of more than six hundred unstamped cigarettes

bearing the tax stamp of another state or country, by any person other

than a licensed distributor, shall be prima facie evidence that *««h the

cigarettes are possessed in violation of the provision c of this Artic le,

this Part.
"

Sec". 12. G.S. 105-113.31 reads as rewritten:

"§ 105-113.31. Possession and transportation of unstamped non-tax-

paid cigarettes; seizure and confiscation of vehicle or vessel.

(a) It shall be unlawful for any person to transport unstamped non-

tax-paid cigarettes in violation of the provisions of this Article, or to

fa il or refuce to comp ly "^'^''' '•pc'-^tinnr nnd qd ministrative rule s

promulgated by the Secretary in regard thereto this Part. The

Secretary may make reasonable adopt rules and regulations governing

allowing quantities of untaxed non-tax-paid cigarettes, not exceeding

six hundred, which may to be brought into this State by «tty a

transient, a tourist, or a person returning to this State after traveling

outside this State, for the use of such transient, tourist or person; and

4b€ their own use. The possession or transportation of such quantities

chall not be these cigarettes is not subject to the penalties imposed by

this section.

(b) (1) Every person who shall transport cigarettes not stamped

as required by this Article upon transports non-tax-paid

cigarettes on the public highways, roads, streets streets,

or waterways of this State shall have in his actual

. possession must transport with the cigarettes invoices or

delivery tickets for -sweh the cigarettes which shall show

showing the true name and complete and exact address of

the consignee or purchaser, the quantity and brands of

the cigarettes transported transported, and the true name

and complete and exact address of the person who has

paid or who shall assume the payment of will pay the

tax imposed by this Article Part or the tax. if any, of the

state or foreign country at the point of ultimate

destination.

(2) Afty A common carrier which that has issued a bill of

lading for a shipment of cigarettes and is without notice

to itself or to any of its agents or employees that -said^
cigarettes are not stamped as required by non-tax-paid in

violation of this Article shall—be deemed Part is

considered to have complied with this Article Part and
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the vehicle or vessel in which -said the cigarettes are

being transported shall not be subject to confiscation

. hereunder, is not subject to confiscation under this

section. In the absence of -swch the required invoices,

delivery tickets ticicets, or bills of lading, as the ca se may
b©, the cigarettes so transported, the vehicle or vessel in

which the cigarettes are being transported transported,

and any paraphernalia or devices used in connection with

the un stamped non-tax-paid cigarettes are declared to be

contraband goods and may be seized by any officer of the

law, who shall take possession of the vehicle or vessel

and unstamped cigarettes therein, and shall arrest any

person in charge thereof, of the vehicle or vessel and
cigarettes.

(3) Such The officer shall at once proceed against the person

arrested, under the provisions of this x4rticle, Part, in

any court having competent jurisdiction; but the «aid

vehicle or vessel shall be returned to the owner upon
execution by idm the owner of a good and valid bond,

with sufficient sureties, in a sum double the value of the

property, which -said bond shall be approved by -said the

officer and shall be conditioned to return -said the

property to the custody of -said the officer on the day of

trial to abide the judgment of the court. All unstamped
non-tax-paid cigarettes seized under this section shall be

held and shall, upon the acquittal of the person so

charged, be returned to the established owner.

(4), Unless the claimant can show that the unstamped non-

tax-paid cigarettes seized were not transported in

violation of this Article Part and that the property seized

is his property, belongs to the claimant or that in the

case of property other than cigarettes, such the property

was used in transporting unstamped non-tax-paid

cigarettes in violation of this Article Part without 4m« the

claimant's knowledge or consent, with the right on the

part of the claimant to have a jury pass upon -his this

claim, the court shall order a sale by public auction of

the property seized, and the officer making the sale, after

deducting the cost of stamps the tax due, which he the

officer shall affix to said—cigarettes pay upon sale,

expenses of keeping the property, the fee for the seizure,

and the costs of the sale, shall pay all liens according to

their priorities, which are established, by intervention or

otherwise, at -said the hearing or in other another
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proceeding brought for -said the purpose as being bona

fide and as having been created without the lien or

having any notice that the vehicle or vessel was being

used for the unlawful transportation of unstamped non-

tax-paid cigarettes, and shall pay the balance of the

proceeds to the State Treasurer for the general fund .

General Fund.

(5) All liens against property sold under the provisions of

this section shall be transferred from the property to the

proceeds of the sale of the property. If, however, no

one shall be js found claiming the cigarettes, or the

vehicle or vessel, then the taking of the same, with a

description thereof, cigarettes, vehicle, or vessel, along

with a description, shall be advertised in some newspaper

published in the cit]
,

^ or country where taken, or, if there

be no newspaper published in such cit}
,

^ or count)^, in a

newspaper having circulation in the count>f, county

where the items were taken, once a week for two weeks

and by notices posted in three public places near the

place of seizure, and if no claimant shall appear appears

within ten days after the last publication of the

advertisement, the property shall be sold, and the

proceeds, after deducting the expenses and costs, shall be

paid to the State Treasurer for the general fund . General

Fund.

(6) Nothing in this section shall be construed to This section

does not authorize any an officer to search any vehicle or

vessel or baggage of any person without a search warrant

duly issued, except where the officer sees or has

knowledge that there are unstamped non-tax-paid

cigarettes in -sweh the vehicle or vessel."

Sec. 13. G.S. 105-113.32 reads as rewritten:

"§ 105-113.32. Unstamped Non-tax-paid cigarettes subject to

confiscation.

All non-tax-paid cigarettes subject to the tax imposed by this

Article, to which stamps have not been affixed as required by this

Article, Part, together with any container in which they are stored,

stored or displayed for sale (including but not limited to vending

machines) machines), are declared to be contraband goods and may be

seized by any officer of the law, who law. The officer shall arrest any

person in charge thereof. Such officer of the contraband goods and

shall at once proceed against the person arrested, under the provisions

of this Article, Part, in any court having competent juri s diction and

4h€ Jurisdiction. The disposition of said unstamped the seized
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cigarettes and container shall be governed and controlled by the

provisions of G.S. 105-113.31."

Sec. 14. The Secretary of Revenue shall redeem any unused or

mutilated but identifiable tax stamps purchased pursuant to Article 2 of

Chapter 105 of the General Statutes that a taxpayer presents for

redemption and shall refund the face value of the stamps less the

discount allowed at the time of the purchase of the stamps by the

taxpayer.

Sec. 15. This act does not affect the rights or liabilities of the

State, a taxpayer, or another person arising under a statute amended
or repealed by this act before its amendment or repeal; nor does it

affect the right to any refund or credit of a tax that would otherwise

have been available under the amended or repealed statute before its

amendment or repeal.

Sec. 16. This act becomes effective January 1, 1994.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

S.B. 1141 CHAPTER 443

AN ACT TO EXPAND THE TAX CREDITS FOR QUALIFIED
BUSINESS INVESTMENTS AND TO PROVIDE THAT THE
TAX CREDITS SHALL SUNSET FOR INVESTMENTS MADE
ON OR AFTER JANUARY 1. 1999.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-163.010 reads as rewritten:
" § 105-163.010. Definitions.

The following definitions apply in this Division:

(1) Affiliate. — An individual or business that controls, is

controlled by, or is under common control with another

individual or business.

(2) Business. ~ A corporation, partnership, association, or

sole proprietorship operated for profit.

(3) Control. — To have the power directly or indirectly to

direct or cause the direction of the management or policies

of a busines s » whether by ownership of voting securities ,

by contract, or otherwise. A person controls an entity if the

person owns, directly or indirectly, more than ten percent

(10%) of the voting securities of that entity. As used in

this subdivision, the term 'voting security' means a security

that (i) confers upon the holder the right to vote for the

election of members of the board of directors or similar

governing body of the business or (ii) is convertible into,

1630



Session Laws - 1993 CHAPTER 443

or entitles the holder to receive upon its exercise, a security

that confers such a right to vote. A general partnership

interest is a voting security.

(4) Equity security. -- Common stock, preferred stock, or an

interest in a partnership, or subordinated debt that is

convertible into, or entitles the holder to receive upon its

exercise, common stock, preferred stock, or an interest in a

partnership.

(5) Financial institution. -- A business that is (i) a bank

holding company, as defined in the Bank Holding Company

Act of 1956, 12 U.S.C. §§ 1841 et seq., or its wholly-

owned subsidiary, (ii) registered as a broker-dealer under

the Securities Exchange Act of 1934, 15 U.S.C. §§ 78a et

seq., or its wholly-owned subsidiary, (iii) an investment

company as defined in the Investment Company Act of

1940, 15 U.S.C. §§ 80a-l ei seq.. whether or not it is

required to register under that act, (iv) a small business

investment company as defined in the Small Business

Investment Act of 1958, 15 U.S.C. §§ 661 el seq., (v) a

pension or profit-sharing fund or trust, or (vi) a bank,

savings institution, trust company, financial services

company, or insurance company; provided, however, that a

business, other than a small business investment company,

is not a financial institution if its net worth, when added to

the net worth of all of its affiliates, is less than ten million

dollars ($10,000,000); provided further, however, that a

business is not a financial institution if it does not generally

market its services to the public and it is controlled by a

business that is not a financial institution.

(6) Repealed by Session Laws 1991, c. 637.

(6a) North Carolina Enterprise Corporation. - A corporation

established in accordance with Article 3 of Chapter 53A of

the General Statutes or a limited partnership in which a

North Carolina Enterprise Corporation is the only general

partner.

(6b) Pass-through entity. - An entity or business, including a

limited partnership, a general partnership, a joint venture,

a Subchapter S Corporation, or a limited liability company,

all of which is treated as owned by individuals or other

entities under the federal tax laws, in which the owners

report their share of the income, losses, and credits from

the entity or business on their income tax returns filed with

this State. For the purpose of this Division, an owner of a
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pass-thfough entity is an individual or entity who is treated

as an owner under the federal tax laws.

(7) Qualified business venture. ~ A North Carolina business

that (i) engages primarily in manufacturing, processing,

warehousing, wholesaling, research and development, or a

service-related industry, and (ii) is registered with the

Secretary of State under G.S. 105-163.013.

(8) Qualified grantee business. — A North Carolina business

that (i) has received during the preceding three years a

grant or other funding from the North Carolina

Technological Development Authority, the North Carolina

Technological Development Authority, Inc., North

Carolina First Flight, Inc., the North Carolina

Biotechnology Center, the Microelectronics Center of

North Carolina, or the Federal Small Business Innovation

Research Program, and (ii) is registered with the Secretary

of State under G.S. 105-163.013.

49^ Qualified investment organization. — A business that (i) has

as its primary business activit}^ the investment in equity

securities—©f—

s

ubordinated—debt—©f

—

qualified—business

ventures—o*

—

qualified—grantee—businesses—and—(ii)

—

is

registered—m^—tbe

—

Secretary—©f—State

—

under—GtSt

105 - 163.013.

(9a) Real estate-related business. — A business that is involved

in or related to the brokerage, selling, purchasing, leasing,

operating, or managing of hotels, motels, nursing homes or

other lodging facilities, golf courses, sports or social clubs,

restaurants, storage facilities, or commercial or residential

lots or buildings is a real estate-related business, except

that a real estate-related business does not include (i) a

business that purchases or leases real estate from others for

the purpose of providing itself with facilities from which to

conduct a business that is not itself a real estate-related

business or (ii) a business that is not otherwise a real

estate-related business but that leases, subleases, or

otherwise provides to one or more other persons a number
of square feet of space which in the aggregate does not

exceed fifty percent (50%) of the number of square feet of

space occupied by the business for its other activities.

(9b) Selling or leasing at retail. — A business is selling or

leasing at retail if the business either (i) sells or leases any

product or service of any nature from a store or other

location open to the public generally or (ii) sells or leases
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products or services of any nature by means other than to

or through one or more other businesses.

(9c) Service-related industry. -- A business is engaged in a

service-related industry, whether or not it also sells a

product, if it provides services to customers or clients and

does not as a substantial part of its business engage in a

business described in G.S. 105-163. 013(b)(4). A business

is engaged as a substantial part of its business in an activity

described in G.S. 105-163. 013(b)(4) if (i) its gross

revenues derived from all activities described in that

subdivision exceed twenty-Five percent (25%) of its gross

revenues in any fiscal year or (ii) it is established as one of

its primary purposes to engage in any activities described in

that subdivision, whether or not its purposes were stated in

its articles of incorporation or similar organization

documents.

(10) Security. - A security as defined in Section 2(1) of the

Securities Act of 1933, 15 U.S.C. § 77b(l).

(11) Subordinated debt. - Indebtedness that (i) by its terms

matures five or more years after its issuance, (ii) is not

secured, and (iii) is subordinated to all other indebtedness

of the issuer issued or to be issued to a financial institution

other than a financial institution described in subdivisions

(5)(ii) through (5)(v) of this section. Any portion of

indebtedness that matures earlier than five years after its

issuance is not subordinated debt."

Sec. 2. G.S. 105-163.011 reads as rewritten:

" § / 05-163.01

}

. Tax credits allowed.

(a) Corporations. - Subject to the Ijmitations contained in G.S.

105-163.012, a corporation that invests in purchases the equity

securities of a North Carolina Enterprise Corporation or a qualified

investment organization directly from the Enterprise Corporation is

allowed as a credit against the income tax imposed by Division I of

this Article, the franchi se tax imposed by G.S. 105-116, 105 - 120.2,

and 105-122, or the gross premiums tax imposed by G.S. 105-228.5

and G.S. 105-228.8 for the taxable year an amount equal to twenty-

five percent (25%) of the amount invested or seven hundred fift}f

thou sand dollars ($750,000), whichever is less, invested. The

aggregate amount of credit allowed a corporation for one or more

investments in a single taxable year under this Division, whether

directly or indirectly as owner of a pass-through entity, may not

exceed seven hundred fifty thousand dollars ($750,000). The credit is

allowed against one or more of the following taxes:

(1) The income tax imposed by Division I of this Article.
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(2) The franchise tax imposed by G.S. 105-116, 105-120.2. and
105-122.

(3) The gross premiums tax imposed by G.S. 105-228.5 and

G.S. 105-228.8.

The credit may not be taken for the year in which the investment is

made but shall be taken for the taxable year beginning during the

calendar year following the calendar year in which the investment was

made , in which the application for the credit becomes effective as

provided in subsection (c) of this section. This subsection does not

apply to a corporation that is also a pass-through entity.

(b) Individuals. — Subject to the limitations contained in G.S. 105-

163.012, an individual who invests in purchases the equity securities

or subordinated debt of (i) a qualified investment organization, (ii) a

qualified business venture, 4***) (ii) a qualified grantee business, or

•4^) (iii) a North Carolina Enterprise Corporation directly from that

entity is allowed as a credit against the tax imposed by Division II of

this Article for the taxable year an amount equal to twenty-five percent

(25%) of the amount invested or one hundred—thousand dollars

($100,000), whichever is less, invested. The aggregate amount of

credit allowed an individual for one or more investments in a single

taxable year under this Division, whether directly or indirectly as

owner of a pass-through entity, may not exceed fifty thousand dollars

($50,000). The credit may not be taken for the year in which the

investment is made but shall be taken for the taxable year beginning

during the calendar year following the calendar year in which the

investment was made, in which the application for the credit becomes

effective as provided in subsection (c) of this section.

(bl) Pass-Through Entities. — Subject to the limitations provided

in G.S. 105-163.012, a pass-through entity that purchases the equity

securities or subordinated debt of a qualified grantee business, a

qualified business venture, or a North Carolina Enterprise Corporation

directly from the business or Corporation is eligible for a tax credit

equal to twenty-five percent (25%) of the amount invested. The
aggregate amount of credit allowed a pass-through entity for one or

more investments in a single taxable year under this Division, whether

directly or indirectly as owner of another pass-through entity, may not

exceed seven hundred fifty thousand dollars ($750^000). The pass-

through entity is not eligible for the credit for the year in which the

investment by the pass-through entity is made but shall be eligible for

the credit for the taxable year beginning during the calendar year in

which the application for the credit becomes effective as provided in

subsection (c) of this section.

Each individual who is an owner of a pass-through entity is allowed

as a credit against the tax imposed by Division II of this Article for the
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taxable year an amount equal to the owner ^s allocated share of the

credits for which the pass-through entity is eligible under this

subsection. The aggregate amount of credit allowed an individual for

one or more investments in a single taxable year under this Division,

whether directly or indirectly as owner of a pass-through entity, may

not exceed fifty thousand dollars ($50,000).

Each corporation that is an owner of a pass-through entity is

allowed as a credit for the taxable year an amount equal to the

corporation's allocated share of the tax credits for which the pass-

through entity is eligible under this subsection as a result of the pass-

through entity's investment in equity securities of a North Carolina

Enterprise Corporation. The credit is allowed against one or more of

the following taxes:

(I) The income tax imposed by Division I of this Article.

2) The franchise tax imposed by G.S. 105-116, 105-120.2, and

105-122.

(3) The gross premiums tax imposed by G.S. 105-228.5 and

G.S. 105-228.8.

The aggregate amount of credit allowed a corporation for one or

more investments in a single taxable year under this Division, whether

directly or indirectly as owner of a pass-through entity, may not

exceed seven hundred fifty thousand dollars ($750.000).

If an owner's share of the pass-through entity's credit is limited due

to the maximum allowable credit under this section for a taxable year

or if a corporate owner is not eligible for the credit because the

investment was not made in a North Carolina Enterprise Corporation,

the pass-through entity and its owners may not reallocate the unused

credit among the other owners.

(c) Application. - To be eligible for the tax credit provided in this

section, the taxpayer must file an application for the credit with the

Secretary of Revenue on or before April 15 of the year following the

calendar year in which the investment was made. The Secretary may

grant extensions of this deadline, as the Secretary finds appropriate,

upon the request of the taxpayer, except that the application may not

be filed after September 15 of the year following the calendar year in

which the investment was made. An application is effective for the

year in which it is timely filed. The application shall be on a form

prescribed by the Secretary and shall include any supporting

documentation that the Secretary may require. If an investment for

which a credit is applied for was paid for other than in money, the

taxpayer shall include with the application a certified appraisal of the

value of the property used to pay for the investment. The application

for a credit for an investment made by a pass-through entity must be

filed by the pass-through entity.
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(d) Penalties. — The penalties provided in G.S. 105-236 apply in

this Division."

Sec. 3. G.S. 105-163.012 reads as rewritten:

" § 105-163.012. Limit; carry-over; ceiling, ceiling; reduction in basis.

(a) The credit allowed a taxpayer under G.S. 105-163.011 may not

exceed the amount of income tax imposed by Division I or II of this

Article, the amount of franchise tax imposed by Article 3 of this

Chapter, or the amount of gross premiums tax imposed by Article 8B
of this Chapter, as appropriate, for the taxable year reduced by the

sum of all other credits allowable except tax payments made by or on

behalf of the taxpayer. The amount of unused credit allowed under

G.S. 105-163.011 may be carried forward for the next five succeeding

years. The fifty thousand dollar ($50,000) and seven hundred fifty

thousand dollar ($750,000) limitations on the amount of credit allowed

a taxpayer under G.S. 105-163.011 do not apply to unused amounts

carried forward under this subsection.

(b) The total amount of all tax credits allowed to taxpayers under

G.S. 105-163.011 for investments made in a calendar year may not

exceed twelve million dollars ($12,000,000). The Secretary of

Revenue shall calculate the total amount of tax credits claimed from

the applications filed pursuant to G.S. 105-163.01 1(c). If the total

amount of tax credits claimed for investments made in a calendar year

exceeds twelve million dollars ($12,000,000), the Secretary shall allow

a portion of the credits claimed on the following basis:

(1) A total of six million dollars ($6,000,000) in tax credits for

investments in North Carolina Enterprise Corporations shall

be allocated among all taxpayers claiming the credits in

proportion to the size of the credit claimed by each taxpayer.

(2) A total of six million dollars ($6,000,000) in tax credits for

investments in qualified investment organizations >
qualified

business ventures

»

business ventures and qualified grantee

businesses shall be allocated among all taxpayers claiming

the credits in proportion to the size of the credit claimed by

each taxpayer.

(3) If the total amount of the credits claimed by taxpayers for the

investments described in either subdivision (1) or (2) is less

than six million dollars ($6,000,000), the Secretary shall

allow additional credits for the investments described in the

other subdivision until the total amount of all tax credits

allowed equals twelve million dollars ($12,000,000).

(c) If a credh claimed under G.S. 105-163.011 is reduced as

provided in this section, the Secretary shall notify the taxpayer of the

amount of the reduction of the credit on or before December 3 1 of the

year following the calendar year in which the investment was made.
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The Secretary's allocations based on applications filed pursuant to

G.S. 105-163.01 1(c) are final and shall not be adjusted to account for

credits applied for but not claimed.

(d) For purposes of this Article, the taxpayer's basis in the equity

securities or subordinated debt acquired as a result of an investment in

a North Carolina Enterprise Corporation, qualified business venture,

or qualified grantee business shall be reduced by the amount of

allowable credit. 'Allowable credit' means the amount of credit

allowed under G.S. 105-163.011 reduced as provided in subsection

(c) of this section.
"

Sec. 4. G.S. 105-163.013 reads as rewritten:

"% 105-163.013. Registration

.

(a)

—

Qualified Investment Organizations. ^ In order to qualif)f as a

qualified investment organization under this Division ^ a bu sines s mu st

be regi stered with the Securities Division of the Department of the

Secretary of State. To register^ the business must file with the

Secretary of State an application in which the business certifies the

following facts :

(4^ It intend s to invest at least seventy percent (70%) of its

capital in equity securities or subordinated debt of qualified

bu siness ventures or qualified grantee businesses;

•42) It has an initial capitalization of at least five million dollars

($5,000,000), of which no more than two million dollars

($2,000,000)—i«—to—be

—

contributed—pursuant to—binding

commitments;

(3) It does not own the securities of any business for the

purpose of operating the business or for any purpose other

than as an investment for future sale;

(4) It i s controlled by a financial institution or is not controlled

by another business; and

(5) It was not organized to invest in only one business or one
group of businesses that conduct the same or a similar type

of business activit)^

To remain qualified as a qualified investment organization under
thi s Divi sion, the business mus t renew its registration annually as

prescribed by rule by filing an application for renewal in which the

bu s iness certifies the facts required in the original application an^
describes its investments in qualified business ventures and qualified

grantee businesses.—Upon termination of the qualified investment
organization, it shall file a final report describing its investments in

qualified—bu siness

—

ventures—aod

—

qualified grantee businesses—aod
certif}fing that h invested at least sevent}^ percent (70%) of its capital in

equity securities or subordinated debt of such businesses.
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If a qualified busines s venture in which the qualified investment

organization has invested fails to file an application for renewal of

registration under subsection (b) of this section or if the regi stration of

the qualified business venture is revoked by the Secretary of State, any

investment by the qualified investment organization in the bu siness

venture within five years after the qualified investment organization' s

initial investment in the bu siness venture is, for the purpose of this

Division, an investment in a qualified business venture.

(b) Qualified Business Ventures. — In order to qualify as a

qualified business venture under this Division, a business must be

registered with the Securities Division of the Department of the

Secretary of State. To register, the business must file with the

Secretary of State a financial statement certified by an independent

certified public accountant for its most recent fiscal year showing

revenues ,—as

—

determined—in

—

accordance—with

—

generally—accepted

accounting procedures , of five million dollars ($5,000,000) or less on

a consolidated—bas i s

—

and an application—in which—it certifies the

following facts : an application and any supporting documents the

Secretary of State may require from time to time to determine that the

business meets the requirements for registration as a qualified

business venture. A business meets the requirements for registration

as a qualified business venture if all of the following are true as of the

date the business files the required application:

(1) Its headquarters and principal business operations are in

North Carolina or it has, as a condition of an investment

eligible for a credit under this Division, to approval of the

registration, agreed to establish its headquarters and

principal business operations in North Carolina within

three months after the investment is made; the date the first

investment eligible for a credit under this Division is made.

(lb) Either (i) it was organized after January 1 of the calendar

year in which its application is filed or (ii) during its most

recent fiscal year before filing the application, it had gross

revenues, as determined in accordance with generally

accepted accounting principles, of five million dollars

($5,000,000) or less on a consolidated basis.

(2) It has, as a condition of an investment eligible for a credit

under this Division, to approval of the registration, agreed

to retain its headquarters and principal business operations

in North Carolina for at least three years after the

investment i s

—

made; date the last investment eligible for

credit under this Division is made.
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(3) It is organized to engage primarily in manufacturing,

processing, warehousing, wholesaling, research and

development, or a service-related industry; and industry.

(4) It does not engage as a substantial part of its business in

construction, contracting, selling goods at retail, or the any

of the following:

a. Providing a professional service as defined in Chapter~
55B of the General Statutes.

b^ Construction or contracting.

c^ Selling or leasing at retail.

d. The purchase, sale, or development, or purchasing,
~~

selling, or holding for investment of commercial paper,

notes, other indebtedness, financial instruments,

securities, or real property, or otherwise make

investments.

e. Providing personal grooming or cosmetics services.

t Offering any form of entertainment, amusement,
~

recreation, or athletic or fitness activity for which an

admission or a membership is charged.

(5) It was not formed for the primary purpose of acquiring all

or part of the stock or assets of one or more existing

businesses.

(6) It is not a real estate-related business.

Th"e~effective date of registration for a qualified business venture

whose application is accepted for registration is the filing date of its

application. No credit is allowed under this Division for an

investment made before the effective date of the registration or after

the registration is revoked.

To remain qualified as a qualified business venture, the business

must renew its registration annually as prescribed by rule by filing a

financial statement for the most recent fiscal year showing gross

revenues, as determined in accordance with generally accepted

accounting procedures, principles, of five million dollars ($5,000,000)

or less on a consolidated basis and an application for renewal in which

the business certifies the facts required in the original application and

that it has not moved its headquarters or principal business operations

out of North Carolina.

Failure of a qualified business venture to renew its registration by

the applicable deadline shall result in revocation of its registration

effective as of the next day after the renewal deadline, but shall not

result in forfeiture of tax credits previously allowed to taxpayers who

invested in the business except as provided in G.S. 105-163.014. The

Secretary of State shall send the qualified business venture notice of

revocation within 60 days after the renewal deadline. A qualified
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business venture may apply to have its registration reinstated by the

Secretary of State by filing an application for reinstatement,

accompanied by the reinstatement application fee and a late filing

penalty of one thousand dollars ($1,000), within 30 days after receipt

of the revocation notice from the Secretary of State. A business that

seeks approval of a new application for registration after its registration

has been revoked must also pay a penalty of one thousand dollars

($1,000). A registration that has been reinstated is treated as if it had

not been revoked.

If the gross revenues of a qualified business venture exceed five

million dollars ($5,000,000) in a fiscal year, the business must notify

the Secretary of State in writing of this fact by filing a financial

statement showing the revenues of the business for that year.

(c) Qualified Grantee Businesses. — In order to qualify as a

qualified grantee business under this Division, a business must be

registered with the Securities Division of the Department of the

Secretary of State. To register, the business must file with the

Secretary of State an application in which the business certifies the

following facts : and any supporting documents the Secretary of State

may require from time to time to determine that the business meets

the requirements for registration as a qualified grantee business. A
business meets the requirements for registration as a qualified grantee

business if all of the following are true as of the date the business files

the required application:

(1) Its headquarters and principal business operations are in

North Carolina or it has, as a condition of an investment

eligible for a credit under this Division, to approval of the

registration, agreed to establish its headquarters and

principal business operations in North Carolina within

three months after the date the first investment i s made;

eligible for a credit under this Division is made.
* (2) It has, as a condition of an investment eligible for a credit

under this Division, to approval of the registration, agreed

to retain its headquarters and principal business operations

in North Carolina for at least three years after the date the

last investment is made; and eligible for a credit under this

Division is made.

(3) It has received during the preceding three years a grant or

other funding from the North Carolina Technological

Development Authority, the North Carolina Technological

Development Authority, Inc., North Carolina First Flight,

Inc., the North Carolina Biotechnology Center, the

Microelectronics Center of North Carolina, or the Federal

Small Business Innovation Research Program
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The effective date of registration for a qualified grantee business

whose application is accepted for registration is the filing date of its

application. No credit is allowed under this Division for an

investment made before the effective date of the registration or after

the registration is revoked.

To remain qualified as a qualified grantee business, the business

must renew its registration annually as prescribed by rule by filing an

application for renewal in which the business certifies the facts listed

in this subsection.

(d) Application Forms; Rules; Fees. - Applications for regi stration

and for registration

,

renewal of registration, and reinstatement of

registration under this section shall be in such form as the form

required by the Secretary of State may prescribe. State. The Secretary

may, by rule, require applicants to furnish supporting information in

addition to the information required by subsections (a), (b), and (c) of

this section. The Secretary may adopt rules in accordance with

Chapter 150B of the General Statutes that are needed to carry out the

Secretary's responsibilities under this Division. The Secretary shall

prepare blank forms for the applications and shall distribute them

throughout the State and furnish them on request. Each application

shall be signed by the owners of the business or, in the case of a

corporation, by its president, vice-president, treasurer, or secretary.

There shall be annexed to the application the affirmation of the person

making the application in the following form: 'Under penalties

prescribed by law, I certify and affirm that to the best of my
knowledge and belief this application is true and complete.' A person

who submits a false application is guilty of a misdemeanor and is

punishable as provided in G.S. 14^3.

The fee for filing an application for registration under this section

shall be one hundred dollars ($100.00). The fee for filing an

application for renewal of registration under this section shall be fifty

dollars ($50.00). The fee for filing an application for reinstatement of

registration under this section shall be fifty dollars ($50.00).

An application for renewal of registration under this section shall

indicate whether the applicant is a minority business enterprise and

shall include a report of the number of jobs the business created

during the preceding year that are attributable to investments that

qualify under this section for a tax credit and the average wages paid

by each job. An application that does not contain this information is

incomplete and the applicant's registration may not be renewed until

the information is provided.

(e) Revocation of Registration. — If the Securities Division of the

Department of the Secretary of State finds that any of the information

contained in an application of a business registered under this section
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is false, it shall revoke the registration of the business. The Secretary

of State shall not revoke the registration of a business solely because it

ceases business operations for an indefinite period of time, as long as

the business renev^s its registration each year as required under G.S.
105-163.013.

(f) Transfer of Registration. -- A registration as a qualified

business venture or qualified grantee business may not be sold or
othervyjse transferred, except that if a qualified business venture or

qualified grantee business enters into a merger, consolidation, or other

similar transaction with another business and the surviving corporation

would otherwise meet the criteria for being a qualified business

venture or qualified grantee business, the surviving company retains

the registration without further application to the Secretary of State.

In such a case, the qualified business venture or qualified grantee

business shall provide the Secretary of State with written notice of the

merger, consolidation, or similar transaction and the name, address,

and jurisdiction of incorporation of the surviving company. "

Sec. 5. G.S. 105-163.014 reads as rewritten:

"% 105-163.014. Forfeiture of credit.

If a qualified investment organization fails to file an application for

renewal of regi stration under G.S. 105 - 163.013 or if its registration i s

revoked by the Secretary of State, every taxpayer who has received a

tax credit under thi s Division for an investment in the organization

made during the preceding five years forfeits the credit.

(a) Participation in Business. — A taxpayer who has received a 4»x

credit under this Division for an investment in a qualified business

venture or qualified grantee business forfeits the credit if, within three

years after the investment was made, (i) he the taxpayer participates in

the operation of the qualified business venture or qualified grantee

bu s iness ,
—(ii) except as provided in the following paragraph, the

qualified busines s venture or qualified grantee business fail s to file an
application for renewal of regi stration under G.S. 105 - 163.013, or
(iii) the regi stration of the qualified business venture or qualified

grantee busines s is revoked by the Secretary of State, business. For
the purpose of this section, a taxpayer participates in the operation of a

qualified business venture or a qualified grantee business if the

taxpayer, -bis the taxpayer's spouse, parent, sibling, or child, or an
employee of any of these individuals or of a business controlled by any
of these individuals, provides services of any nature to the qualified

business venture or qualified grantee business for compensation,
whether as an employee, a contractor, or otherwise. However, a

person who serves as a provides services to a qualified business

venture or a qualified grantee business, whether as an officer, a

member of the board of directors of a business directors, or otherwise
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does not participate in its operation if he performs only the function s

ordinarily—performed—by

—

directors—and the person receives as

compensation only reasonable reimbursement of expenses incurred in

serving as a director.—A person who ovsms stock in a business does

not participate in its operation if he performs only the function s

ordinarily—performed—by

—

shareholders, providing the services,

participation in a stock option or stock bonus plan, or both.

(b) False Application. — A taxpayer who has received a credit

under this Division for an investment in a qualified business venture

does not forfeit or a qualified grantee business forfeits the credit if the

bu siness is unable to renew its registration solely for the reason that in

its mos t recent fi scal year» its revenues exceeded five million dollars

($5,000,000) . registration of the qualified business venture or

qualified grantee business is revoked because information in the

registration application was false at the time the application was filed

with the Secretary of State.

(c) Location Out-of-State. — A taxpayer who has received a credit

under this Division for an investment in a qualified business venture

or a qualified grantee business does not forfeit the credit if the

business is unable fails to renew its registration solely for the reason

•that—its

—

receipt—of the—grant—of

—

funding—referred—to

—

m—6t^
105 - 163 i 013(c)(3) occurred more than three years prior to the date on
which the bu sines s would have been required to renew its registration .

registration, except that a taxpayer forfeits the credit if the qualified

business venture (i) moves its headquarters or its principal business

operations outside this State within three years after the date of the

taxpayer's investment or (ii) in the case of a business that promised to

move its headquarters and principal business operations to this State as

a condition to approval of its registration, fails to comply with this

condition.

(d) Transfer or Redemption of Investment. — A taxpayer who has

received a credit under this Division for an investment in a North
Carolina Enterprise Corporation, a qualified business venture, or a

qualified grantee business forfeits the credit in the following cases:

(1) Within one year after the investment was made, the taxpayer

transfers any of the securities received in the investment that

qualified for the tax credit to another person or entity, other

than in a transfer resulting from one of the following:

a^ The death of the taxpayer.

b. A final distribution in liquidation to the owners of a

taxpayer that is a corporation or other entity.

£. A merger, consolidation, or similar transaction requiring

approval by the shareholders of the North Carolina

Enterprise Corporation, qualified business venture, or
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qualified grantee business under applicable State law, to

the extent the taxpayer does not receive cash or tangible

property in the merger, consolidation, or other similar

transaction.

(2) Within five years after the investment was made, the North

Carolina Enterprise Corporation, qualified business venture,

or qualified grantee business in which the investment was
made makes a redemption with respect to the securities

received in the investment.

In the event the taxpayer transfers fewer than all the securities in a

manner that would result in a forfeiture, the amount of the credit that

is forfeited is the product obtained by multiplying the aggregate credit

attributable to the investment by a fraction whose numerator equals the

number of securities transferred and whose denominator equals the

number of securities received on account of the investment to which

the credit was attributable. In addition, if the redemption amount is

less than the amount invested by the taxpayer in the securities to

which the redemption is attributable, the amount of the credit that is

forfeited is further reduced by multiplying it by a fraction whose

numerator equals the redemption amount and whose denominator

equals the aggregate amount invested by the taxpayer in the securities

involved in the redemption. The term 'redemption amount' means all

amounts paid that are treated as a distribution in part or full payment

in exchange for securities under section 302(a) of the Code.

(e) Effect of Forfeiture. — A taxpayer who forfeits a credit under

this section is liable for all past taxes avoided as a result of the credit

plus interest at the rate established under G.S. 105-241.1(1), computed

from the date the taxes would have been due if the credit had not been

allowed. The past taxes and interest are due 30 days after the date the

credit is forfeited; a taxpayer who fails to pay the past taxes and

interest by the due date is subject to the penalties provided in G.S.

105-236."

Sec. 6. G.S. 105-241. 1(e) reads as rewritten:

"(e) Where a proper application for a license or a return has been

filed and in the absence of fraud, the Secretary of Revenue shall

assess any tax or additional tax due from a taxpayer within three years

after the date upon which such application or return is filed or within

three years after the date upon which such application or return was

required by law to be filed, whichever is the later. If a taxpayer

forfeits a tax credh pursuant to G.S. 105-163.014, the Secretary shall

assess any tax or additional tax due as a result of the forfeiture within

three years after the date of the forfehure. Any tax or additional tax

due from the taxpayer may be assessed at any time if (i) no proper

application for a license or no return has been filed, (ii) a false or
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fraudulent application or return has been filed, or (iii) there has been

an attempt in any manner to fraudulently defeat or evade tax.

Provided, the taxpayer may make a written waiver of any of the

limitations of time set out in this section, for either a definite or

indefinite time, and if such waiver is accepted by the Secretary he may
institute assessment procedures at any time within the time extended

by such waiver. This proviso shall apply to assessments made or

undertaken under any provision of all schedules of the Revenue Act,

and to assessments under Subchapter V of Chapter 105 and Chapter

18 of the General Statutes."

Sec. 7. Division V of Article 4 of Chapter 105 of the General

Statutes is repealed effective for investments made on or after January

1, 1999. Division V of Article 4 of Chapter 105 of the General

Statutes will remain in effect for investments made before January 1

,

1999.

Sec. 8. G.S. 105- 134.6(c) is amended by adding a new
subdivision to read:

"
(6) The amount by which the basis of property under the Code

exceeds the basis of the property under this Article, in the

year the taxpayer disposes of the property.
"

Sec. 9. The Secretary of State shall report to the Legislative

Research Commission by October 1 of each odd-numbered year and

by February 1 of each even-numbered year all of the businesses that

have registered with the Secretary of State as qualified business

ventures and qualified grantee businesses. The report shall include

the name and address of each business, a detailed description of the

types of business in which it engages, whether the business is a

minority business as defined in G.S. 143-128, the number of jobs

created by the business during the period covered by the report, and

the average wages paid by these jobs.

Sec. 10. Section 6 of this act is effective upon ratification.

Section 7 of this act becomes effective for investments made on or

after January 1, 1999. The remainder of this act becomes effective

for taxable years beginning on or after January 1, 1994.

A business registered as a qualified business venture or a

qualified grantee business before January 1, 1994, retains its

registration until the renewal date for the registration of that business

under Division V of Article 4 of Chapter 105 of the General Statutes

as in effect before January 1, 1994. The Secretary of State shall not

grant renewal of a registration as a qualified business venture or a

qualified grantee business unless at the time of filing the renewal

application, the business meets the requirements then in effect for a

new registration.
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Notwithstanding the provisions of G.S. 105-163.014(a), as

amended by this act, a credit under Division V of Article 4 of Chapter

105 of the General Statutes for an investment made before January 1,

1994, is not forfeited solely on the grounds that a sibling of the

taxpayer provides services for compensation to the business in which
the taxpayer invested.

Notwithstanding the provisions of G.S. 105- 163. 01 4(d), as

amended by this act, a credh under Division V of Article 4 of Chapter
105 of the General Statutes for an investment made before January 1,

1994, is not forfeited solely on the grounds that a redemption of the

securities received in the investment is made within five years after the

investment was made.

The Secretary of State may require a qualified business venture

or a qualified grantee business that is unable to renew its registration

after January 1, 1994, to file reports the Secretary of State considers

appropriate to determine the location of the headquarters and principal

business operations of the business until three years after the date of

the last investment in the business that qualified for the tax credit

allowed under Division V of Article 4 of Chapter 105 of the General
Statutes.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 992 CHAPTER 444

AN ACT TO MODIFY THE TYPES OF INDUSTRIAL
DEVELOPMENT FOR WHICH THE INDUSTRIAL
DEVELOPMENT FUND MAY BE USED.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143B-437A(a) reads as rewritten:

"(a) There is created in the Department of Commerce the

Industrial Development Fund to provide funds to assist the local

government units of the most economically depressed counties in the

State in creating jobs , jobs in qualified industries. As used in this

section, the term 'qualified industry' means the manufacturing of

goods or the processing of foods, raw materials, chemicals and
process agents, goods in process, or finished products. The
Department of Commerce shall adopt rules providing for the

administration of the program. Those rules shall include the

following:

(1) The funds shall be used for (i) installation of or purchases

of manufacturing equipment for qualified industries, of
process productions equipment

»

(ii) structural repairs,
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improvements, or renovations of existing buildings to be

used for manufacturing and industrial expan s ion, expansion

of qualified industries, (iii) construction of or improvements

to new or existing water, sewer, gas, or electrical utility

distribution lines or equipment for existing industrial

buildings to be used for manufacturing—attd qualified

industrial operations, or (iv) in the case of counties

designated as severely distressed counties under G.S. 105-

130.40(c) or G.S. 105-151. 17(c) or units of local

government within those counties, construction of or

improvement to new or existing water, sewer, gas, or

electrical utility distribution lines or equipment to serve new

or proposed industrial buildings to be used for

manufacturing and qualified industrial operations. To be

eligible for funding, the water, sewer, gas, or electrical

utility lines or facilities shall be located on the site of the

building or, if not located on the site, shall be directly

related to the operation of the specific manufacturing

qualified industrial activity. However, the Secretary of

Commerce may use up to one hundred thousand dollars

($100,000) to provide emergency economic development

assistance in any county which is documented to be

experiencing a major economic dislocation.

(2) The funds shall be used by the city and county governments

for projects that will directly result in the creation of new

jobs. The funds shall be expended at a rate of one thousand

t\vo hundred dollars ($U200) two thousand four hundred

dollars ($2,400) per new job created up to a maximum of

t\^'0 hundred fifty thousand dollars ($250,000) per project."

Sec. 2. This act becomes effective July 1, 1993.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

H.B. 1167 CHAPTER 445

AN ACT TO ADD TO THE INVESTMENT AUTHORITY OF
JOINT MUNICIPAL POWER AGENCIES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 159B- 18(b) reads as rewritten:

"(b) Any moneys received pursuant to the authority of this Chapter

and any other moneys available to a joint agency for investment may
be invested:

(1) As provided in subsection (a) of this section;
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(2) As provided in G.S. 159-30; G.S. 159-30, except that:

a^ A joint agency may also invest, in addition to the

obligations enumerated in G.S. 159-30(c)(2), in bonds,

debentures, notes, participation certificates, or other

evidences of indebtedness issued, or the principal of and

the interest on v^hich are unconditionally guaranteed,

yyhether directly or indirectly, by any agency or

instrumentality of, or corporation wholly owned by, the

United States of America.

b. For purposes of G.S. 159-30(c)(l,2), a Joint agency may
also enter into repurchase agreements with respect to, in

addition to the obligations enumerated in G.S. 159-

30(c)(12):

_1_. Obligations of the Federal Financing Bank, the

Federal Farm Credit Bank, the Bank for

Cooperatives, the Federal Intermediate Credit Bank,

the Federal Land Banks, the Federal Home Loan
Banks, the Federal Home Loan Mortgage

Corporation, the Federal National Mortgage
Association, the Government National Mortgage

Association, the Federal Housing Administration, the

Farmers Home Administration, and the United States

Postal Service;

2^ Bonds, debentures, notes, participation certificates,

or other evidences of indebtedness issued, or the

principal of and the interest on which are

unconditionally guaranteed, whether directly or
' indirectly, by any agency or instrumentality of, or

corporation wholly owned by, the United States of

America;

3^ Mortgage-backed pass-through securities guaranteed

by the Government National Mortgage Association,

the Federal Home Loan Mortgage Corporation, or

the Federal National Mortgage Association;

4^ Direct or indirect obligations which are collateralized

by or represent beneficial ownership interests in

mortgage-backed pass-through securities guaranteed

by the Government National Mortgage Association,

the Federal Home Loan Mortgage Corporation, or

the Federal National Mortgage Association; and

5^ Direct or indirect obligations, trust certificates, or

other similar instruments which are both: (i)

guaranteed by the Government National Mortgage

Association, the Federal Home Loan Mortgage
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Corporation, or the Federal National Mortgage
Association; (ii) collateralized by or represent

beneficial ownership interests in mortgage-backed

pass-through securities which are guaranteed by the

Government National Mortgage Association, the

Federal Home Loan Mortgage Corporation, or the

Federal National Mortgage Association, including,

but not limited to, Real Estate Mortgage Investment

Conduit Certificates: and (iii) for purposes of the

second proviso of G.S. 159-30(c)(12)a., the financial

institution serving either as trustee or as fiscal agent

for a joint agency holding the obligations subject to

the repurchase agreement may also be the provider of

the repurchase agreement if the obligations that are

subject to the repurchase agreement are held in trust

by the trustee or fiscal agent for the benefit of the

joint agency;

(3) In mortgage-backed pass-through securities

guaranteed by the Government National Mortgage
Association, the Federal Home Loan Mortgage
Corporation, or the Federal National Mortgage
Association,—which—securities—shall

—

mature or—be

redeemable at the option of the holder within 10

years from the date of investment; Association;

(4) In direct or indirect obligations which are

collateralized by or represent beneficial ownership
interests in mortgage-backed pass-through securities

guaranteed by the Government National Mortgage
Association, the Federal Home Loan Mortgage
Corporation, or the Federal National Mortgage
Association, which obligations shall mature or be

redeemable at the option of the holder within 10

years from the date of investment; Association; and

(5) In direct or indirect obligations, trust certificates, or

other similar instruments which are (i) guaranteed by
the Government National Mortgage Association, the

Federal Home Loan Mortgage Corporation, or the

Federal National Mortgage Association, and (ii)

collateralized by or represent beneficial ownership
interests in mortgage-backed pass-through securities

which are guaranteed by the Government National

Mortgage Association, the Federal Home Loan
Mortgage Corporation, or the Federal National

Mortgage Association, including, but not limited to,
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Real Estate Mortgage Investment Conduit

Certificates, and which obligation, trust certificates or

other—similar—instruments—sbail

—

mature—of—be

redeemable at the option of the holder within 10

years from the date of investment. Certificates.
"

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

S.B. 216 CHAPTER 446

AN ACT TO REPEAL THE REQUIREMENT THAT THE
DEPARTMENT OF THE SECRETARY OF STATE REPORT TO
THE JOINT LEGISLATIVE COMMISSION ON
GOVERNMENTAL OPERATIONS ON THE BUSINESS
LICENSE INFORMATION OFFICE.

The General Assembly of North Carolina enacts:

Section 1. Section 4 of Chapter 808 of the 1987 Session Laws
reads as rewritten:

"Sec. 4. This act shall become effective October 1, 1987. -The

Department of the Secretary of State shall report by October 1, 1988,

.attd

—

annually—thereafter—to

—

the Joint—Legislative—Commi ss ion—©«

Governmental Operations on its progress implementing the provisions

of thi s act ."

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

SB. 217 CHAPTER 447

AN ACT TO REPEAL THE REQUIREMENT THAT THE
DEPARTMENT OF CULTURAL RESOURCES REPORT TO
THE JOINT LEGISLATIVE COMMISSION ON
GOVERNMENTAL OPERATIONS ON THE OPERATION OF
THE STATE DEPOSITORY LIBRARY SYSTEM.

The General Assembly of North Carolina enacts:

Section 1. G.S. 125-11.12 is repealed.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.
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SB. 572 CHAPTER 448

AN ACT TO PROMOTE MARKETS FOR RECYCLABLES AND
TO PROMOTE WASTE REDUCTION BY THE STATE BY
REQUIRING REPORTS PUBLISHED BY THE STATE TO
MEET CERTAIN STANDARDS AS TO COMPOSITION, BY
LIMITING THE DISTRIBUTION OF STATE REPORTS, AND
BY ENCOURAGING COMMUNITY COLLEGES AND
NONPROFIT CORPORATIONS THAT RECEIVE STATE
FUNDS TO PREPARE REPORTS ACCORDING TO THESE
STANDARDS AND TO PROVIDE THAT MAILING LISTS OF
ALUMNI NEED NOT BE PURGED.

The General Assembly of North Carolina enacts:

Section 1. G.S. L30A-309. 14(a) reads as rewritten:

"(a) It shall be the du^y of each Each State agency, including the

General Assembly, the General Court of Justice, and The University

of North Carolina > by 1 January 1992 , to: Carolina shall:

(1) Establish a program in cooperation with the Department and

the Department of Administration, for the collection of all

recyclable aluminum and wastepaper materials generated in

State offices throughout the State, including, at a minimum,

high-grade office paper and corrugated paper.

(2) Provide procedures for collecting and storing recyclable

materials, containers for storing materials, and contractual

or other arrangements with buyers of the recyclable

materials.

(3) Evaluate the amount of recyclable wastepaper material

recycled and make all necessary modifications to the

recycling program to ensure that all recyclable wastepaper

materials are effectively and practically recycled.

(4) Establish and implement, in cooperation with the

Department and the Department of Administration, a solid

waste reduction program for materials used in the course of

agency operations. The program shall be designed and

implemented to achieve maximum feasible reduction of solid

waste generated as a result of agency operations.

(5) Prepare any written report in compliance with the model

report under subsection (j) of this section. The State agency

shall, in lieu of distributing the report in mass:

a. Notify persons to whom each agency is required to
""

report, and any other persons it deems appropriate, that

a report has been published, its subject and title, and the
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locations, including State libraries, at which the report is

available;

b^ Deliver any report to only those State libraries that each
agency determines is likely to receive requests for a

particular report; and

£. Distribute a report to only those who request the report.

A State library that has received a report shall distribute a

report only upon request. Any State agency required by law

to report to an entity shall be in compliance with that law by
notifying that entity under sub-subdivision a. of this

subdivision.
"

Sec. 2. G.S. 130A-309.14 is amended by adding a new
subsection to read:

"
(j) The Department of Administration shall develop a model report

for reports published by any State agency, the General Assembly, the

General Court of Justice, or The University of North Carolina. This
model report shall satisfy the following:

(1) The paper in the report shall, to the extent economically
practicable, be made from recycled paper and shall be
capable of being recycled.

(2) The other constituent elements of the report shall, to the

extent economically practicable, be made from recycled

products and shall be capable of being recycled or reused.

(3) The report shall, to the extent practicable, be printed on
both sides of the paper.

"

Sec. 3. Article 9 of Chapter 130A of the General Statutes is

amended by adding a new section to read:
" § 130A-309.14A. Reporis by certain State-assisted eniin'es.

Any community college, as defined in G.S. 115D-2(2), and any
nonprofit corporation that receives State funds are encouraged to

prepare any written reports in compliance with G.S. 13QA-309.l4(j). "

Sec. 4. G.S. 143-169 is amended by adding a new subsection

to read:
"
(c) Every publication published at State expense shall be prepared

in accordance with the recycling and reuse requirements set forth in

G.S. 130A-309.14(i).
"

Sec. 5. G.S. 143-169.1 (a) reads as rewritten:

"(a) On or before July 1 of each year, beginning with July 1,

1976, the head of every agency of this State shall certify to the

Director of the Budget that the mailing lists for each public document
issued by his agency have been carefully reviewed, updated and
corrected within the previous 12 months. The above date may be
extended by the Director of the Budget for 90 days for good cause
shown. The reviewed, updated and corrected mailing lists shall be
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comprised only of those persons and organizations who, within the

previous 12 months, have either requested that they be included in

such a mailing list or have renewed a request that they be so included,

or are recipients contemplated for receipt of the pertinent public

document by express provision of statute or judicial order , order, but

this sentence does not apply to mailing lists of alumni of a constituent

institution of The University of North Carolina, used or maintained by

the constituent institution.
"

Sec. 6. Section 5 of this act is effective upon ratification, the

remainder of this act becomes effective January 1, 1994.

In the General Assembly read three times and ratified this the

22nd day of July, 1993.

S.B. 808 CHAPTER 449

AN ACT AUTHORIZING THE TOWN OF HILLSBOROUGH TO
IMPOSE A PREPARED FOOD AND BEVERAGE TAX.

The General Assembly of North Carolina enacts:

Section 1. Hillsborough Prepared Food and Beverage Tax.

(a) Authorization. -- The board of commissioners of the Town of

Hillsborough (the town board) may. by resolution after not less than

10 days' public notice and a public hearing held pursuant thereto, levy

a prepared food and beverage tax of up to one percent (1%) of the

sales price of prepared food and beverages sold within the Town of

Hillsborough at retail for consumption on or off the premises by a

retailer subject to sales tax under G.S. 105-164. 4(a)(1). This tax is in

addition to State and local sales tax.

The lax applies to prepared food and beverages served in the

Town of Hillsborough even if the caterer serving them is not a

resident of the town; the tax does not apply to prepared food and

beverages served outside the town even if the caterer serving it is a

resident of the town.

(b) Definitions; Sales and Use Tax Statutes. -- The definitions in

G.S. 105-164.3 apply to this section to the extent they are not

inconsistent with the provisions of this section. In addition, the term

"prepared food and beverages" means any meals, food, or beverages

to which a retailer has added value or has altered its state (other than

solely by cooling) by preparing, combining, dividing, heating, or

serving, in order to make the food or beverage available for immediate

human consumption. The provisions of Article 5 and Article 9 of

Chapter 105 of the General Statutes apply to this section to the extent

they are not inconsistent with the provisions of this section.
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(c) Exemptions. — The prepared food and beverage tax does not

apply to the following sales of prepared food and beverages:

(1) Prepared food and beverages served to residents in boarding

houses and sold together on a periodic basis with rental of a

sleeping room or lodging.

(2) Retail sales exempt from taxation under G.S. 105-164.13.

(3) Retail sales through or by means of vending machines.

(4) Prepared food and beverages served by a retailer subject to

the local occupancy tax if the charge for the meals or

prepared food or beverages is included in a single,

nonitemized sales price together with the charge for rental of

a room, lodging, or accommodation furnished by the

retailer.

(5) Prepared food and beverages furnished without charge by an

employer to an employee.

(6) Retail sales by grocers or by grocery sections of

supermarkets or other diversified retail establishments, other

than sales of prepared food and beverages in the delicatessen

or similar department of the grocer or grocery section.

(d> Collection. — Every retailer subject to the tax levied under

this section shall, on and after the effective date of the levy of the tax,

collect the tax. This tax shall be collected as part of the charge for

furnishing prepared food and beverages. The tax shall be added and
charged separately from the sales records, and shall be paid by the

purchaser to the retailer as trustee for and on account of the town.

The tax shall be added to the sales price and shall be passed on to the

purchaser instead of being borne by the retailer. The town shall

design, print, and furnish to all appropriate businesses and persons in

the town the necessary forms for filing returns and instructions to

ensure the full collection of the tax.

(e) Administration. — The town shall administer a tax levied

under this section. A tax levied under this section is due and payable

to the town's finance officer in monthly installments on or before the

25th day of the month following the month in which the tax accrues.

Every retailer liable for the tax shall, on or before the 25th day of

each month, prepare and render a return on a form prescribed by the

town. The return shall show the total gross receipts derived in the

preceding month from sales to which the tax applies.

A return filed with the town's finance officer under this section is

not a public record as defined by G.S. 132-1 and may not be disclosed

except as required by law.

(f) Refunds. — The town shall refund to a nonprofit or

governmental entity the prepared food and beverage tax paid by the

entity on eligible purchases of prepared food and beverages. A
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nonprofit or governmental entity's purchase of prepared food and

beverages is eligible for a refund under this subsection if the entity is

entitled to a refund under G.S. 105-164.14 of local sales and use tax

paid on the purchase. The time limitations, application requirements,

penalties, and restrictions provided in G.S. 105-164. 14(b) and (d)

shall apply to refunds to nonprofit entities; the time, limitations,

application requirements, penalties, and restrictions provided in G.S.

105-164. 14(c), (d), and (e) shall apply to refunds to governmental

entities. When an entity applies for a refund of the prepared food and

beverage tax paid by it on purchases, it shall attach to its application a

copy of the application submitted to the Department of Revenue under

G.S. 105-164.14 for a refund of the sales and use tax on the same

purchases. An applicant for a refund under this subsection shall

provide any information required by the town to substantiate the claim.

(g) Penalties. - A person, firm, corporation, or association who

fails or refuses to file a return required by this section shall pay a

penalty of two dollars ($2.00) for each day's omission, subject to a

maximum of five hundred dollars ($500.00). In case of failure or

refusal to file the return or pay the tax for a period of 30 days after

the time required for filing the return or for paying the tax, there shall

be an additional tax, as a penalty, of five percent (5%) of the tax due

in addition to any other penalty, with an additional tax of five percent

(5%) for each additional month or fraction thereof until the tax is

paid. The town board may, for good cause shown, compromise or

forgive the additional tax penalties imposed by this section.

A person who willfully attempts in any manner to evade a tax

imposed under this section or who willfully fails to pay the tax or

make and file a return shall, in addition to all other penalties provided

by law, be guilty of a misdemeanor and shall be punishable by a fine

not to exceed five hundred dollars ($500.00), imprisonment not to

exceed six months, or both.

(h) Use of Proceeds. - The Town of Hillsborough shall remit

the net proceeds of the tax levied under this section on a monthly basis

to the Hillsborough Tourism Board. The Tourism Board may deduct

the cost of its annual audit from the proceeds remitted to it.

The Tourism Board shall use the remaining net proceeds of the

tax as follows:

(1) Sixty percent (60%) shall be used to provide visitor services.

Visitor services may include any of the following:

a. Operation of a center where visitors can be provided with

information about the community, about facilities and

businesses in it, and about points of historical or cultural

interest.
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b. Production and distribution of a free directory of

restaurants to include the name, address, and piione

number of each restaurant in the town.

c. Production and distribution of pamphlets, film clips, and

other informational materials on the community.

d. Advertising the town and publicizing special events in it.

e. Doing market research pertaining to tourism.

f. Responding to mail and telephone inquiries submitted by

visitors or potential visitors.

g. Providing other services to visitors designed to make
their stay pleasant and instructive.

(2) Forty percent (40%) shall be used for facilities, programs,

and services designed to attract tourists to the town.

Beginning two years after a tax levied under this section has been

in effect, the town board, taking into account the experience gained in

using the tax proceeds, may change the percentages set out in

subdivisions (1) and (2) above. The town board may not, however,

authorize the use of the tax proceeds for any purpose other than those

provided in subdivisions (1) and (2) above.

The Tourism Board may expend funds only for public purposes.

The Tourism Board shall report quarterly and at the close of the fiscal

year to the town board on its receipts and expenditures for the

preceding quarter and year in such detail as the town board may
require. The Tourism Board may not, without the prior approval of

the town board, purchase any real estate, nor may it spend more than

five thousand dollars ($5,000) for any item covered by subdivision (2)

above without the prior approval of the town board.

(i) Effective Date of Levy. — A tax levied under this section shall

become effective on the date specified in the resolution levying the tax.

The date must be the first day of a calendar month and may not be

before January 1, 1994, and before the first day of the fourth month
after the date that the resolution is adopted.

(j) Repeal. — A tax levied under this section may be repealed by

a resolution adopted by the board of commissioners of the Town of

Hillsborough. Any repeal shall become effective on the first day of a

month and may not become effective until the end of the fiscal year in

which the repeal resolution is adopted. Repeal of a tax levied under

this section does not affect a liability for a tax that attached before the

effective date of the repeal, nor does it affect a right to a refund of a

tax that accrued before the effective date of the repeal

.

(k) Hillsborough Tourism Board. -- Before or at the time the

town board adopts a resolution levying a tax under this section, it shall

adopt a resolution creating a Hillsborough Tourism Board, which

shall be a public authority under the Local Government Budget and

1656



Session Laws - 1993 CHAPTER 450

Fiscal Control Act. The Tourism Board shall consist of not more

than nine members, all appointed by the town board. The members

shall represent four organizations or groups in the community, as

provided below, and one individual may represent more than one of

these organizations or groups. In addition, the town board may

appoint representatives of the public at large as long as the number of

members of the Tourism Board does not exceed nine. The

membership of the Tourism Board shall include the following:

(1) One member who is a member of the town board.

(2) One member who is a member of the Hillsborough Area

Chamber of Commerce. This member shall be chosen by

the town board from nominees submitted by the board of

directors of the Hillsborough Area Chamber of Commerce.

(3) Four members who are owners or operators of restaurants

in Hillsborough that are affected by this section.

(4) One member chosen by the town board from nominees

submitted by the Alliance for Historic Hillsborough, Inc.

In appointing members to the initial Tourism Board, the town

board shall designate roughly half as having terms of one year and the

balance as having terms of two years. In subsequent years, all

members shall be appointed for two-year terms. Members shall serve

the full term for which appointed regardless of whether they continue

to be affiliated with the organization or group which they originally

represented.

All members of the Tourism Board shall serve without

compensation. The town board may remove a member of the

Tourism Board only for good cause.

The Tourism Board shall elect a Chair and other officers from

among its members, each to serve one-year terms. The Tourism

Board shall meet at least quarterly on call of the Chair or of any three

members. It shall adopt rules of procedure to govern its meetings.

The Tourism Board shall promote tourism in Hillsborough and

otherwise carry out the duties prescribed in this section. It may, if it

sees fit, perform its duties by contracting with appropriate individuals

or organizations.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of July, 1993.

H.B. 174 CHAPTER 450

AN ACT TO AUTHORIZE THE DEPARTMENT OF REVENUE
TO ALLOW OR REQUIRE PAYMENT OF TAXES BY
ELECTRONIC FUNDS TRANSFER.
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The General Assembly of North Carolina enacts:

Section 1. G.S. 105-228. 90(b) is amended by adding a new
subdivision to read:

"
(3) Electronic Funds Transfer. - A transfer of funds initiated

by using an electronic terminal, a telephone, a computer,

or magnetic tape to instruct or authorize a financial

institution or its agent to credit or debit an account.
"

Sec. 2. G.S. 105-241 reads as rewritten:

"§ 105-241. Taxes payable in national currency; for what period, and

when a lien; priorities, Where and how taxes payable; tax period; liens.

(a) Form of Payment. - Taxes are payable in the national currency.

The Secretary shall prescribe where taxes are to be paid and whether

taxes must be paid in cash, by check, by electronic funds transfer, or

by another method.

(b) Electronic Funds Transfer. - The Secretary shall not require a

taxpayer to pay a tax by electronic funds transfer unless, during the

applicable period for that tax, the average amount of the taxpayer's

required payments of the tax was at least twenty thousand dollars

($20,000) a month. The twenty thousand dollar ($20,000) threshold

applies separately to each tax. The applicable period for a tax is a 12-

month period, designated by the Secretary, preceding the imposition

or review of the payment requirement. The requirement that a

taxpayer pay a tax by electronic funds transfer remains in effect until

suspended by the Secretary. Every 12 months after requiring a

taxpayer to pay a tax by electronic funds transfer, the Secretary shall

determine whether, during the applicable period for that tax, the

average amount of the taxpayer's required payments of the tax was at

least twenty thousand dollars ($20,000) a month. If it was not, the

Secretary shall suspend the requirement that the taxpayer pay the tax

by electronic funds transfer and shall notify the taxpayer in writing

that the requirement has been suspended.

(c) Tax Period. — Except as otherwise provided in this Chapter,

taxes are levied for the fiscal year of the state in which they became

due.

(d) Lien. — This subsection applies except when another Article of

this Chapter contains contrary provisions with respect to a lien for a

tax levied in that Article. The lien of a tax attaches to all real and

personal property of a taxpayer on the date a tax owed by the taxpayer

becomes due. The lien continues until the tax and any interest,

penalty, and costs associated with the tax are paid. A tax lien is not

extinguished by the sale of the taxpayer's property. A tax lien,

however, is not enforceable against a bona fide purchaser for value or

the holder of a duly recorded lien unless:
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(1) In the case of real property, a certificate of tax liability or a

judgment was first docketed in the office of the clerk of

superior court of the county in which the real property is

located.

(2) In the case of personal property, there has already been a

levy on the property under an execution or a tax warrant.

The priority of these claims and liens is determined by the date and

time of recording, docketing, levy, or bona fide purchase.

If a taxpayer executes an assignment for the benefit of creditors or

if insolvency proceedings are instituted against a taxpayer who owes a

tax, the tax lien attaches to all real and personal property of the

taxpayer as of the date and time the taxpayer executes the assignment

for the benefit of creditors or the date and time the insolvency

proceedings are instituted. In these cases, the tax lien is subject only

to a prior recorded specific lien and the reasonable costs of

administering the assignment or the insolvency proceedings. The
taxes herein designated and levied shall be payable in the existing

national currency.—State» county, and municipal taxes levied for any

and all purposes pursuant to this Subchapter shall be for the fiscal

year of the State in which they become due, except as otherwise

provided, and the lien of such taxes shall attach annually to all real

estate of the taxpayer within the State on the date that such taxes are

due and payable, and said lien shall continue until s uch taxes, with

any interes t, penalt)^ and costs which shall accrue thereon, s hall have

been paid; in the settlement of the estate of any—decedent where, by

any order of court or other proceeding, the real estate of the decedent

has been sold to make assets to pay debts » such sale s hall not have the

effect of extingui shing the lien upon the land so sold for State taxes,

nor s hall the same be postponed in any manner to the payment of any

other claim or debt against the estate, save funeral expen ses and cost

of administration.

Provided,—however,—that the—Uen

—

of State taxes—sfaall

—

not be

enforceable as against bona fide purchasers for value, and as again s t

duly recorded mortgages, deeds of trust and other recorded specific

liens, as to real estate, except upon docketing of a certificate of tax

liability or a judgment in the office of the clerk of the superior court

of the count}f wherein the real estate is situated, and as to personalty,

e.\cept upon a le\7 upon such propert)^ under an execution or a tax

warrant, and the priority of the State's tax lien against propert)^ in the

hands of bona fide purchasers for value, and as against duly recorded

mortgages , deeds of trust and other recorded specific liens , s hall be

determined by reference to the date and time of docketing of

judgment or certificate of tax liability or the levy under execution or

tax warrant. Provided further, that in the event any taxpayer s hall
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execute an assignment for the benefit of creditors, or if receivers hip, a

creditor' s bill or other insolvency proceedings are in stituted again s t

any taxpayer indebted in the State on account of any taxes levied by
the State, the lien of State taxes shall attach to any and all property of

such taxpayer or of such in solvent's estate as of the date and time of

the execution of the as signment for the benefit of creditors or of the

in stitution of proceedings herein mentioned and shall be s ubject only

to prior recorded specific liens and reasonable costs of admini stration ,

Notwithstanding the provisions—of this—paragraph

,

—the provi s ions

contained in G.S. 105"164 .38 shall remain in full force and effect

with respect to the lien of sales taxes.

The provisions of this section shall not have the effect of releasing

any lien for State taxes imposed by other law, nor shall they have the

effect of postponing the payment of the said State taxes or depriving

the said State taxes of any priorit}^ in order of payment—provided in

any other statute under which payment of the said taxes may be
required.

"

Sec. 3. G.S. 105-130.19 reads as rewritten:

"§ 105-130. 19. Time and place of paymeni of (ax . When tax must be

paid.

4a) Except as provided in Article 4C of this Chapter, the full

amount of the tax payable as shown on the face of the return shall

must be paid to the Secretary of Revenue at the office where the

return is filed and within the time fixed by law allowed for filing the

return.

(b), (c) Repealed by Session Laws 1989. c. 37, s. 1.

(d)

—

The tax may be paid with uncertified check during such time

and

—

under—

s

uch—regulations—as—the

—

Secretary—of Revenue—shall

prescribe; but if a check so received is not paid by the bank on which
it i s drawn, the taxpayer by whom such check is tendered s hall remain

liable for the payment of the tax and for all legal penalties the same as

if such check had not been tendered.
"

Sec. 4. G.S. 105-157 reads as rewritten:

"% 105-157. Time and place of paymeni of (ax , When tax must be paid.

•(a) Except as otherwise provided in this section and in Article 4A
of this Chapter, the full amount of the tax payable as shown on 4h€

face of the return shall must be paid to the Secretary at the office

where the return is filed at the time fixed by law within the time

allowed for filing the return. If the amount shown to be due is less

than one dollar ($1.00), no payment need be made.
-(b)

—

The tax may be paid with uncertified check during such time

and under such regulations as the Secretary may prescribe; but if a

check so received is not paid by the bank on which it i s drawn, the

taxpayer by whom the check was tendered shall remain liable for the
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payment of the tax and for all legal penalties the same as if the check

had not been tendered

.

"

Sec. 5. G.S. 105-160.7 reads as rewritten:

"§ 105-160.7. Time and place of pcDmcnf of fax , When tax must be

paid.

4a) The full amount of the tax payable as shown on the face of the

return *h»il must be paid to the Secretary at the office where the

return is filed at the time fixed by law within the time allowed for

filing the return. However, if the amount shown to be due after all

credits is less than one dollar ($1.00), no payment need be made.

(b) The tax may be paid with uncertified check, but if a check so

received i s not paid by the financial institution on which it i s drawn ,

the fiduciary by whom the check was tendered shall remain liable for

the payment of the tax and for all penalties lawfully imposed.
"

Sec. 6. G.S. 105-163. 6(a) reads as rewritten:

"(a) General. - A return is due quarterly or monthly as specified

in this section. A return shall be filed with the Secretary on a form

prepared by the Secretary, shall report any payments of withheld taxes

made during the period covered by the return, and shall contain any

other information required by the Secretary.

Withheld taxes are payable quarterly, monthly, or within three

banking days, as specified in this section. Withheld taxes shall be

paid to the Secretary or to a financial institution with which the

Secretary has entered a contract to receive payment of withheld taxes.

U If the Secretary finds that collection of the amount of taxes this

Article requires an employer to withhold is in jeopardy, the Secretary

may require the employer to file a return or pay withheld taxes at a

time other than that specified in this section."

Sec. 7. G.S. 105-164. 16(a) reads as rewritten:

"(a) Payment. — Taxes levied under this Article are due when a

return is required to be filed. Every taxpayer liable for the tax

imposed by this Article shall, within the specified time after the end of

the appropriate reporting period, submit a return to the Secretary,

Secretary on a form prescribed by the Secretary, stating Secretary. A
return must be signed by the taxpayer or the taxpayer's agent.

A sales tax return must state the taxpayer's gross sales for the

reporting period, the amount and type of sales made in the period that

are exempt from tax under G.S. 105-164.13 or are elsewhere

excluded from tax, the amount of tax due, and any other information

required by the Secretary. A use tax return must state the cost price of

tangible personal property that was purchased or received during the

reporting period and is subject to tax under G.S. 105-164.6, the

amount of tax due, and any other information required by the

Secretary. Each return shall be accompanied by a payment to the
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Secretary for the amount of taxes shown to be due on the return and
shall be signed by the taxpayer or his agent . Returns that do not
contain the required information shall not be accepted. When an
unacceptable return is submitted, the Secretary shall require a
corrected return to be filed."

Sec. 8. G.S. 105-164.17 is repealed.

Sec. 9. G.S. 105-164.18 is repealed.

Sec. 10. G.S. 105-236 is amended by adding the following new
subdivisions to read:

"
(la) Penalty for Bad Electronic Funds Transfer. - When an

electronic funds transfer cannot be completed due to

insufficient funds or the nonexistence of an account of the

transferor, the Secretary shall assess a penalty equal to ten

percent (10%) of the amount of the transfer, subject to a

minimum of one dollar ($1.00) and a maximum of one
thousand dollars ($1,000). This subdivision applies to all

taxes levied or assessed by the State. This penalty may be
waived by the Secretary in accordance with G.S. 105-237.

(lb) Making Payment in Wrong Form. - For making a

payment of tax in a form other than the form required by
the Secretary pursuant to G.S. 105-241 (a), the Secretary

shall assess a penalty equal to five percent (5%) of the

amount of the tax, subject to a minimum of one dollar

($1.00) and a maximum of one thousand dollars ($1,000).
This penalty may be waived by the Secretary in

accordance with G.S. 105-237. "

Sec. 11. G.S. 105-239. 1(a) reads as rewritten:

"(a) Property transferred for an inadequate consideration to a

donee, heir, legatee, devisee, distributee, stockholder of a liquidated

corporation, or any other person at a time when the transferor is

insolvent or is rendered insolvent by reason of the transfer shall be
subject to a lien for any taxes owing by the transferor to the State of
North Carolina at the time of ^ueh the transfer whether or not the

amount of such taxes shall have the taxes has been ascertained or
assessed at the time of *«Gh the transfer. Such lien shall be s ubject to

the provi s ions of the first proviso contained in—G.S. 105-241, G.S.
105-241 applies to this tax lien. In the event the transferee shall have
disposed of such has disposed of the property so that it cannot be
subjected to the State's tax lien, the transferee shall be personally

liable for the difference between the fair market value of *ueh the

property at the time of the transfer and the actual consideration, if

any, paid to the transferor by the transferee.

Upon a foreclosure of the State's tax lien upon property in the

hands of a transferee, the value of any consideration which the
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trancferee shnll h?"^ ^ftihiifhpH n<- h^\rirnT heen that the transferee

proves has been given to the transferor shall be paid to the transferee

out of the proceeds of the foreclosure sale before applying «««h the

proceeds toward the satisfaction of the State's tax lien.

In order to proceed against the transferee or property in -bis the

transferee's hands, the Secretary shall cause to be docketed in the

office of the clerk of the superior court of the county wherein the

transferee resides or the property is located, as the case may be, a

certificate of tax liability as provided in G.S. 105-242 or a lien

certificate which shall set forth the amount of the lien as determined

by the Secretary or as finally determined upon appeal and a

description of the property subject to the lien. Thereafter, execution

may be issued against the transferee as in the case of other money

judgments except that no homestead or personal exemption shall be

allowable or, upon a lien certificate, an execution may be issued

directing the sheriff to seize the property subject to the lien and sell

same in the same manner as property is sold under execution. Such

procedure and collection shall be subject to the provisions of

subsection (c) of this section."

Sec. 12. G.S. 105-434(b) reads as rewritten:

"(b) Payment. -- The tax levied under this Article is due when a

return is required to be filed. Each distributor shall, within 20 days

after the end of each month, submit a return to the Secretary of

Revenue, Secretary, on a form prescribed by the Secretary, stating the

quantity of motor fuel sold, distributed, or used by ium the distributor

within the State during the preceding calendar month. Each return

shall be accompanied by a payment to the Secretary for the amount of

tax shown to be due on the return and shall must show the amount of

tax due for the month covered by the return and must be signed by the

distributor or -bis the distributor's agent.

In reporting the amount of tax due, a distributor may elect to

calculate the tax on adjusted monthly receipts less a tare of two percent

(2%) on the first 150,000 gallons, one and one-half percent (1 1/2%)

on the next 100,000 gallons, and one percent (1%) on the excess over

250,000 gallons. 'Adjusted monthly receipts' means the quantity of

motor fuel purchased, produced, refined, or compounded during the

month plus the quantity of untaxed motor fuel on hand at the

beginning of the month and less the quantity of motor fuel transported

out-of-state during the month or lost during the month due to damage

to a conveyance transporting the motor fuel, fire, a natural disaster,

an act of war, or an accident. The Secretary of Revenue may, in

accordance with rules adopted by him, refund to a

A nonlicensed distributor may obtain a refund for the amount of the

tax" on motor fuel that is purchased by^ and delivered to 4iiffi the
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distributor taxpaid and that is lost due to fire, a natural disaster, an act

of war, or an accident after it is delivered to him and before it is sold.

To obtain a refund, the nonlicensed distributor must file an application

with the Secretary.
"

Sec. 13. G.S. 105-449. 19(a) reads as rewritten:

"(a) Return. — A supplier of fuel who acquires, sells, delivers, or

uses part or all of the fuel to propel a motor vehicle must file a

monthly return. A supplier of fuel who sells, delivers, or uses fuel

only for a purpose other than to propel a motor vehicle must file a

quarterly return. A return must be filed with the Secretary on a form

provided by the Secretary. A monthly return covers a calendar month
and is due within 25 days after the end of each month. A quarterly

return covers a calendar quarter and is due within 30 days after the

end of each quarter. A supplier must pay any tax due Tax owed by a

supplier on fuel acquired, sold, delivered, or used by the supplier

during a reporting period when filing a is due when the return for that

period, period is due.
"

Sec. 14. G.S. 105-449.21 reads as rewritten:

"§ ] 05-449.2 J . Report of purchases and payment of tax by user-seller.

On or before the last day of the month immediately following the

end of the quarter, each user-seller not otherwise licensed as a

supplier shall render to the Secretary a statement on forms furnished

by the Secretary which shall be signed by the user-seller. The
statement shall show the quantity of fuel on hand at the beginning of

the quarter, the quantity on hand at the end of the quarter, the

quantity sold or -used used, and each and every purchase made by the

user-seller during the preceding calendar quarter. Each purchase shall

be specifically noted on the statement and the statement shall show the

name and address of the supplier and the quantity and date of each

purchase. Each user-seller at the time of rendering such statement

shall pay to the Secretary the tax or taxes for the preceding calendar

quarter which may be due Tax owed by a user-seller because of fuel

imported or acquired tax-free in any manner whatsoever, whatsoever

during a reporting period is due when the statement for that period is

due.
"

Sec. 15. This act becomes effective August 1, 1993.

Notwithstanding the provisions of G.S. 105-241 (a) as amended by this

act, the Secretary of Revenue may not begin to require payment by

electronic funds transfer of motor fuels taxes levied under Subchapter

V of Chapter 105 of the General Statutes or of the inspection fee

levied under Article 3 of Chapter 119 of the General Statutes until

July 1, 1995.

In the General Assembly read three times and ratified this the

23rd day of July, 1993.
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H.B. 578 CHAPTER 451

AN ACT TO AUTHORIZE THE CONSTRUCTION AND THE
FINANCING, WITHOUT APPROPRIATIONS FROM THE
GENERAL FUND, OF CERTAIN CAPITAL IMPROVEMENTS
PROJECTS OF THE CONSTITUENT INSTITUTIONS OF THE
UNIVERSITY OF NORTH CAROLINA AND THE UNIVERSITY
OF NORTH CAROLINA HOSPITALS AT CHAPEL HILL.

The General Assembly of North Carolina enacts:

Section 1. The purpose of this act is to authorize construction,

by certain constituent institutions of The University of North Carolina,

of the capital improvement projects listed herein for each institution,

and to authorize the financing of these said projects whh funds

available to the institutions from gifts, grants, receipts, including

patient receipts at the University of North Carolina Hospitals at Chapel

Hill, self-liquidating indebtedness, or other funds, or any combination

of such funds, but not including funds appropriated from the General

Fund of the State. Funds authorized herein for the Renovation of

Minges Coliseum are a reauthorized amount, superseding and

replacing the prior amount established for such project by Chapter

1012 of the 1991 Session Laws. Patient receipts at the University of

North Carolina Hospitals at Chapel Hill may not be used to finance a

capital improvement project authorized by this act, except the project

described in Section 2, item 7 of this act.

Sec. 2. The projects hereby authorized to be constructed and

financed as provided in Section 1 of this act are as follows:

1. Appalachian State University

a. Concrete Repairs in Brewer Stadium $1,227,900

b. Renovation and Refurbishment of Cafeteria in

Welborn Hall 2,926,900

2. East Carolina University

a. Fiber Optic Network - East Campus 13,109,300

b. Renovation of Minges Coliseum 9,227,600

3. North Carolina A & T State University

a. Fitness and Wellness Center 5,269,600

4. North Carolina State University

a. Additional Parking for the Engineering

Graduate Research Center 1.746,300

b. Residence Halls Bathroom Renovations 1,782,400

c. Barrier Removal Projects 3,000,000
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d. Acquisition, Renovation, and Refurbishment

of the Mission Valley Inn for Student

Housing and Office Space 15,000,000

5. The University of North Carolina at Chapel Hill

a. Modernization of Laboratories - Institute of

Marine Sciences, Morehead City 2,232,100

b. New Radio Station for WUNC-FM 1,366,300

6. The University of North Carolina at Greensboro

a. Student Housing, Phase II 9,058,300
b. Residence Hall Renovations 2,013,100
c. Mclver Street Parking Deck 5,708,600

7. The University of North Carolina Hospitals at

Chapel Hill

a. North Carolina Children's Hospital, North

Carolina Women's Hospital, and Support

Space, Advance Planning and Design 5,758,066.

Sec. 3. At the request of The University of North Carolina

Board of Governors and upon determining that it is in the best interest

of the State to do so, the Director of the Budget may authorize an

increase or decrease in the scope of or a change in the method of

funding for any project authorized by this act. In making a

determination of whether to authorize a change in scope or funding,

the Director of the Budget may consult with the Advisory Budget
Commission. In no event may appropriations from the General Fund
be used for a project authorized by this act.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of July, 1993.

H.B. 622 CHAPTER 452

AN ACT TO IMPROVE THE LAWS RELATING TO NORTH
CAROLINA'S MONITORING OF INSURANCE COMPANY
FINANCES AND THE PRESERVATION OF INSURANCE
COMPANY SOLVENCY, TO MAINTAIN NORTH CAROLINA'S
ACCREDITATION BY THE NATIONAL ASSOCIATION OF
INSURANCE COMMISSIONERS, AND TO ESTABLISH A FEE
FOR THE ACCREDITATION AND RENEWAL OF
ACCREDITATION OF REINSURANCE COMPANIES.

The General Assembly of North Carolina enacts:
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Section 1. Article 3 of Chapter 58 of the General Statutes is

amended by adding a new section to read:

" § 58-3-71. Unearned premium resei-ves.

(a) Every insurance company, other than a life or real estate title

insurance company, shall maintain reserves equal to the unearned

portions of the gross premiums charged on unexpired or unterminated

risks and policies.

(b) No deductions may be made from the gross premiums in force

except for original premiums canceled on risks terminated or reduced

before expiration, or except for premiums paid or credited for risks

reinsured with other solvent assuming insurers authorized to transact

business in this State.

(c) Premiums charged for bulk or portfolio reinsurance assumed

from other insurers shall be included as premiums in force on the

basis of the original premiums and original terms of the policies of the

ceding insurer.

(d) Reinsurance ceded to an authorized assuming insurer may be

deducted on the basis of original premiums and original terms, except

in the case of excess loss or catastrophe reinsurance, which may be

deducted only on the basis of actual reinsurance premiums and actual

reinsurance terms.

(e) The reserve for unearned premiums shall be computed on an

actual basis or may be computed on the monthly pro rata fractional

basis if in the opinion of the Commissioner this method produces an

adequate reserve.

(f) With respect to marine insurance, premiums on trip risks not

terminated shall be deemed unearned; and the Commissioner may

require a reserve to be carried thereon equal to one hundred percent

(100%) of the premiums on trip risks written during the month ended

as of the statement date.

(g) The Commissioner may adopt rules for the unearned premium

reserve computation for premiums covering indefinite terms.
"

Sec. 2. G.S. 58-3-75 reads as rewritten:

"
§ 58-3-75. Loss and loss expense reserves offire and marine insurance

companies.

In any determination of the financial condition of any fire or marine

or fire and marine insurance company authorized to do business in

this State, such company shall be charged, in addition to its unearned

premium liability as prescribed in G.S. 58-3-70, with a liability for

loss reserves in an amount equal to the aggregate of the estimated

amounts payable on all outstanding claims reported to it which arose

out of any contract of insurance or reinsurance made by it, and in

addition thereto an amount fairly estimated as necessary to provide for

unreported losses incurred on or prior to the date of such
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determination, as defined in G.S. 58-3-81(a), and including, both as

to reported and unreported claims, an amount estimated as necessary

to provide for the expense of adjusting such claims, and there shall be
deducted, in determining such liability for loss reserves, the amount of

reinsurance recoverable by such company, in respect to such claims,

from assuming insurers in accordance with G.S. 58-7-21. Such loss

and loss expense reserves shall be calculated in accordance with any
method adopted or approved by the NAIC, unless the Commissioner
determines that another more conservative method is appropriate.

"

Sec. 3. Article 3 of Chapter 58 of the General Statutes is

amended by adding a new section to read:
"
§ 58-3-81. Loss and loss expense resei'ves of casualty insurance and

surety companies.

(a) In determining the financial condition of any casualty insurance

or surety company and in any financial statement or report of any
such company, there shall be included in the liabilities of such

company loss reserves and loss expense reserves at least equal to the

amounts required under the provisions of this section, and the amount
of such reserves shall be diminished by an allowance or credit for

reinsurance recoverable from assuming insurers in accordance with

G.S. 58-7-21. The date as of which such determination, statement, or

report is made is hereinafter referred to as the date of determination.

(b) For all outstanding losses and loss expenses, the reserves shall

include the following:

(1) The aggregate estimated amounts due or to become due on
account of all known losses and claims and loss expenses

incurred but not paid, including the estimated liability on
any notice received by the company of the occurrence of any
event which may result in a loss; and

(2) The aggregate amounts of liability for all losses and loss

expenses incurred but on which no notice has been received,

estimated in accordance with the company's prior

experience, if any, otherwise in accordance with the

experience of similar companies under similar contracts of

insurance. The estimated liabilities for such losses under all

its bonds, policies, or contracts of fidelity insurance, shall

be not less than ten percent (10%) of the net premiums in

force thereon, and the estimated liabilities for all such losses

under all its surety contracts shall be not less than five

percent (5%) of the net premium in force thereon.

(c) Except as provided in subsection (e) of this section, the

minimum reserves for outstanding losses and loss expenses under

policies of personal injury liability insurance and under policies of

employers' liability insurance, where the losses were incurred during
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the three years immediately preceding the date of determination, shall

be calculated in accordance with any method adopted or approved by

the NAIC and shall be not less than the aggregate of the estimated

unpaid losses and loss expenses for claims incurred computed in

accordance with subsection (b) of this section.

(d) The minimum reserves for outstanding losses and loss expenses

under policies of workers' compensation insurance, except as provided

in subsection (e) of this section, shall be computed as follows:

(1) For all such compensation policies where losses were

incurred more than three years prior to the date of

determination, such reserves shall be the sum of the present

values, at three and one-half percent (3 1/2%) interest per

annum, of the determined and estimated unpaid losses

computed on an individual case basis plus the estimated

unpaid loss expenses computed in accordance with

subsection (b) of this section.

(2) Where losses were incurred during the three years

immediately preceding the date of determination, such

reserves shall be the sum of the reserves for each year,

which shall be calculated in accordance with any method

adopted or approved by the NAIC and shall be not less than

the sum of the present values, at three and one-half percent

(3 1/2%) interest per annum, of the determined and

estimated unpaid losses computed on an individual case basis

plus the estimated unpaid loss expenses computed in

accordance with subsection (b) of this section.

(e) Whenever in the judgment of the Commissioner the loss and

loss expense reserves of any casualty or surety company doing

business in this State calculated in accordance with the foregoing

provisions are inadequate or excessive, he may prescribe any other

basis that will produce adequate and reasonable reserves.

(f) Every casualty insurance and every surety company doing

business in this State shall keep a complete and itemized record

showing all losses and claims on which it has received notices,

including all notices received by it of the occurrence of any event that

may result in a loss.
"

Sec. 4. Article 7 of Chapter 58 of the General Statutes is

amended by adding a new section to read:

" § 58-7-31. Life and health reinsurance agreements.

(a) This section applies to every domestic life and accident and

health insurer, to every other licensed life and accident and health

insurer that is not subject to a substantially similar statute or

administrative rule in its domiciliary state, and to every licensed

property and casualty insurer with respect to its accident and health
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business. This section does not apply to assumption reinsurance,
yearly renewable term reinsurance, nor to certain nonproportional
reinsurance, such as stop loss or catastrophe reinsurance.

(b) No insurer shall, for reinsurance ceded, reduce any liability or
establish any asset in any financial statement filed with the
Commissioner if, by the terms of the reinsurance agreement, in

substance or effect, any of the following conditions exist:

(1) Renewal expense allowances provided or to be provided to

the ceding insurer by the reinsurer in any accounting
period, are not sufficient to cover anticipated allocable
renewal expenses of the ceding insurer on the portion of the

business reinsured, unless a liability is established for the

present value of the shortfall, using assumptions equal to the

applicable statutory reserve basis on the business reinsured.
Those expenses include commissions, premium taxes, and
direct expenses including, but not limited to, billing,

valuation, claims, and maintenance expected by the company
at the time the business is reinsured.

(2) The ceding insurer can be deprived of surplus or assets at

the reinsurer's option or automatically upon the occurrence
of some event, such as the insolvency of the ceding insurer;

except that termination of the reinsurance agreement by the

reinsurer for nonpayment of reinsurance premiums or other
amounts due, such as modified coinsurance reserve
adjustments, interest, and adjustments on funds withheld,
and tax reimbursements, are not a deprivation of surplus or
assets.

(3) The ceding insurer :s required to reimburse the reinsurer
for negative experience under the reinsurance agreement;
except that neither offsetting experience refunds against

current and prior years' losses under the reinsurance
agreement nor payment by the ceding insurer of an amount
equal to the current and prior years' losses under the

reinsurance agreement upon voluntary termination of in-

force reinsurance by the ceding insurer are a reimbursement
to the reinsurer for negative experience. Voluntary
termination does not include situations where termination
occurs because of unreasonable provisions that allow the

reinsurer to reduce its risk under the reinsurance
agreemenT

(4) The ceding insurer must, at specific points in time scheduled
in the reinsurance agreement, terminate or automatically

recapture all or part of the reinsurance ceded.
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(5) The reinsurance agreement involves the possible payment by

the ceding insurer to the reinsurer of amounts other than

from income realized from the reinsured policies. No
ceding company shall pay reinsurance premiums or other

fees or charges to a reinsurer that are greater than the direct

premiums collected by the ceding company.

(6) The treaty does not transfer all of the significant risk

inherent in the business being reinsured. The following

table identifies for a representative sampling of products or

type of business, the risks that are considered to be

significant. For products not specifically included, the risks

determined to be significant shall be consistent with this

table.

Risk Categories:

a.= Morbidity.

b.= Mortality.

c.= Lapse. (This is the risk that a policy will voluntarily

terminate before the recoupment of a statutory surplus

strain experienced at issue of the policy.)

d.= Credit Quality (CI). (This is the risk that invested

assets supporting the reinsured business will decrease

in value. The main hazards are that assets will default

or that there will be a decrease in earning power. It

excludes market value declines due to changes in

interest rate.)

e.= Reinvestment (C3). (This is the risk that interest rates

will fall and funds reinvested [coupon payments or

monies received upon asset maturity or call] will

therefore earn less than expected. If asset durations are

less than liability durations, the mismatch will

increase.)

f. = Disintermediation (C3). (This is the risk that interest

rates will rise and policy loans and surrenders increase

or maturing contracts do not renew at anticipated rates

of renewal. If asset durations are greater than the

liability durations, the mismatch will increase.

Policyholders will move their funds into new products

offering higher rates. The company may have to sell

assets at a loss to provide for these withdrawals.)

+ = Significant

= Insignificant
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RISK CATEGORY
a b c d e f

Health Insurance - other than LTC/LTD* j- ±0
Health Insurance - LTC/LTD* j- JijtJiO
Immediate Annuities +0 + +0
Single Premium Deferred Annuities 0~TTT +
Flexible Premium Deferred Annuities T"+ + +
Guaranteed Interest Contracts 0"T + +
Other Annuity Deposit Business l-T f +
Single Premium Whole Life "h-TT + +
Traditional Non-Par Permanent TTT + +
Traditional Non-Par Term TTO'O
Traditional Par Permanent TTl-T

+

Traditional Par Term TTO~0
Adjustable Premium Permanent 5!Ejl^ +
Indeterminate Premium Permanent TTT -I- +
Universal Life Flexible Premium TTTT~+
Universal Life Fixed Premium ' TTT + +
Universal Life Fixed Premium T^T + +
(dump-in premiums allowed)

*LTC = Long-Term Care Insurance

*LTD = Long-Term Disability Insurance

(7) a^ The credit quality, reinvestment, or disintermediation

risk is significant for the business reinsured and the

ceding company does not (other than for the classes of

business excepted in subdivision (7)b. of this section

either transfer the underlying assets to the reinsurer or

I

legally segregate such assets in a trust or escrow
account or otherwise establish a mechanism satisfactory

to the Commissioner that legally segregates, by contract

or contractual provisions, the underlying assets.)

b^ Notwithstanding the requirements of subdivision (7)a.

of this section, the assets supporting the reserves for the

following classes of business and any classes of

business that do not have a significant credit quality,

reinvestment, or disintermediation risk may be held by
the ceding company without segregation of those assets:

- Health Insurance - LTC/LTD
- Traditional Non-Par Permanent
Traditional Par Permanent
Adjustable Premium Permanent
Indeterminate Premium Permanent
Universal Life Fixed Premium
(no dump-in premiums allowed)
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The associated formula for determining the reserve interest

rate adjustment must use a formula that reflects the ceding

company's investment earnings and incorporates all realized

and unrealized gains and losses reflected in the statutory

statement. The following is an acceptable formula:

Rate = 2 (I + CG)
X + Y - I - CG

Where: I is the net investment income.

CG is capital gains less capital losses.

X is the current year cash and invested assets plus

investment income due and accrued less borrowed money.

Y is the same as X but for the prior year.

(8) Settlements are made less frequently than quarterly or

payments due from the reinsurer are not made in cash

within 90 days after the settlement date.

(9) The ceding insurer is required to make representations or

warranties not reasonably related to the business being

reinsured.

(10) The ceding insurer is required to make representations or

warranties about future performance of the business being

reinsured.

(1 1) The reinsurance agreement is entered into for the principal

purpose of producing significant surplus aid for the ceding

insurer, typically on a temporary basis, while not

transferring all of the significant risks inherent in the

business reinsured and, in substance or effect, the expected

potential liability to the ceding insurer remains basically

unchanged.

(c) Notwithstanding subsection (a) of this section, an insurer may,

with the prior approval of the Commissioner, take such reserve credit

or establish such asset as the Commissioner deems to be consistent

with the insurance laws or rules of this State, including actuarial

interpretations or standards adopted by the Commissioner.

(d) (1) Reinsurance agreements entered into after October 1,

1993, that involve the reinsurance of business issued prior

to the effective date of the reinsurance agreements, along

with any subsequent amendments thereto, shall be filed by

the ceding company with the Cominissioner within 30

days after its date of execution. Each filing shall include

data detailing the final impact of the transaction. The
ceding insurer's actuary who signs the financial statement

actuarial opinion with respect to valuation of reserves shall

consider this statute and any applicable actuarial standards

of practice when determining the proper credit in financial
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statements Filed with the Commissioner. The actuary
should maintain adequate documentation and be prepared
upon request to describe the actuarial work performed for

inclusion in the financial statements and to demonstrate
that such work conforms to this statute^

(2) Any increase in surplus net of federal income tax

resulting from arrangements described in subdivision

(d)(1) of this section shall be identified separately on the

insurer's statutory financial statement as a surplus item

(aggregate write-ins for gains and losses in surplus in the

Capital and Surplus Account, page 4 of the Annual
Statement) and recognition of the surplus increase as

income shall be reflected on a net of tax basis in the

'Reinsurance Ceded' line, page 4 of the Annual Statement
as earnings emerge from the business reinsured.

(e) No reinsurance agreement or amendment to any reinsurance
agreement may be used to reduce any liability or to establish any asset

in any financial statement filed with the Commissioner, unless the

reinsurance agreement, amendment, or a binding letter of intent has
been duly executed by both parties no later than the 'as of date' of the

financial statement.

(f) In the case of a letter of intent, a reinsurance agreement, or an
amendment to a reinsurance agreement must be executed within a

reasonable period of time, not exceeding 90 days after the execution

date of the letter of intent, in order for credit to be granted for the

reinsurance ceded.

(g) The reinsurance agreement shall contain provisions that provide
that:

(1) The reinsurance agreement shall constitute the entire

reinsurance agreement between the parties with respect to

the business being reinsured thereunder and that there are

no understandings between the parties other than as

expressed in the reinsurance agreement; and

(2) Any change or modification to the reinsurance agreement
shall be null and void unless made by amendment to the

reinsurance agreement and signed by both parties.

(h) Insurers subject to this section shall reduce to zero by
December 31, 1994, any reserve credits or assets established with
respect to reinsurance agreements entered into prior to the effective

date of this statute that, under the provisions of this section, would not

be entitled to recognition of such reserve credits or assets; provided,

however, that such reinsurance agreements shall have been in

compliance with laws or regulations in existence immediately
preceding October 1, 1993.

"
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Sec. 5. G.S. 58-7-50 reads as rewritten:

" § 58-7-50. Maintenance and removal of records and assets.

(a) Every domestic insurer that has shall maintain its home or

principal office in a location outside this State shall nevertheles s

maintain an office or offices in this State and keep therein for such

period as the Commissioner may by regulation require complete

records of its assets, transactions, and affairs, specifically including:

(1) Financial records;

(2) Corporate records;

(3) Reinsurance document; documents;

(4) Access to all All accounting transactions and access in this

State, upon demand by the Commissioner, to all original

accounting documents; transactions;

(5) Claim files; and

(6) Payment of claims, in accordance with such methods and

systems as are customary or suitable as to the kind or kinds

of insurance transacted.

(b) Every domestic insurer that has its home or principal office in a

location outs ide this State shall have and maintain its assets in this

State, except as to:

(1) Real property and personal property appurtenant thereto

lawfully owned by the insurer and located outside this State;

and

(2) Such property of the insurer as may be customary,

necessary, and convenient to enable and facilitate the

operation of its branch offices, regional home offices, and

operations offices, located outside this State as referred to in

G.S. 58-7-55.

(c) The removal from this State of all or a material part of the

records or assets of a domestic insurer that has its home or principal

office outs ide this State except pursuant to a plan of merger or

consolidation approved by the Commissioner under or for such

reasonable purposes and periods of time as may be approved by the

Commissioner in writing in advance of such removal, or concealment

of such records or assets or material part thereof from the

Commissioner is prohibited. Any person who, without the prior

approval of the Commissioner, removes or attempts to remove such

records or assets or s uch material part thereof from the office or

offices in which they are required to be kept and maintained under

subsection (a) of this section or who conceals or attempts to conceal

such records from the Commissioner, in violation of this subsection,

shall be guilty of a Class J felony. Upon any removal or attempted

removal of such records or assets or upon retention of such records or

assets or material part thereof outside this State, beyond the period
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therefor specified in the consent of the Commissioner under which

consent the records were so removed thereat, or upon concealment of

or attempt to conceal records or assets in violation of this section, the

Commissioner may institute delinquency proceedings against the

insurer pursuant to the provisions of Article 30 of this Chapter.

(d) Every domestic insurer that has its home or principal office in

a location outside this State on October 1, 1993, shall petition the

Commissioner for approval to continue to operate in that manner.

The Commissioner, in determining whether to approve or disapprove

the petition, shall consider the exceptions of G.S. 58-7-55, as well as

any other factors that might affect the Commissioner's ability to

regulate the insurer, or that might affect the insurer's ability to service

or protect its policyholders.
"

Sec. 6. G.S. 58-7-115 reads as rewritten:

" ^ 58-7-1 15. Increase of capital stock.

Any company organized under the provisions of Articles 1 through

64 of this Chapter may issue pro rata to its stockholders certificates of

any portion of its actual net surplus over and above the minimum
required by law it deems fit to divide, which shall be considered an

increase of its capital to the amount of such certificates. As used in

this section, 'surplus' means earned surplus; provided, however,

issuance of certificates out of paid-in and contributed surplus will be

permitted on a case-by-case basis, with the prior approval of the

Commissioner. The issuance of those certificates shall not lower the

total surplus of the insurer to an amount less than that required to be

maintained by G.S. 58-7-75. The company may, at a meeting called

for the purpose, vote to increase the amount and number of shares of

its capital stock, and to issue certificates therefor when paid for in full.

In whichever method the increase is made, the company shall, within

30 days after the issue of such certificates, submit to the

Commissioner a certificate setting forth the amount of the increase and

the facts of the transaction, signed and sworn to by its president and

secretary and a majority of its directors. If the Commissioner finds

that the facts conform to the law, he shall endorse his approval

thereof; and upon filing such certificate so endorsed with the Secretary

of State, and the payment of a fee of five dollars ($5.00) for filing the

same, the company may transact business upon the capital as

increased, and the Commissioner shall issue his certificate to that

effect."

Sec. 7. G.S. 58-7- 150(a) reads as rewritten:

"(a) Subject to the provisions of G.S. 58 - 10- 1 and 58 - 10-5,

relating to the mutualization of stock insurers » a A domestic insurer

may merge—q¥ consolidate with another insurer, subject to the

following conditions:
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(1) The plan of merger or consolidation must be submitted to

and be approved by the Commissioner in advance of the

merger or consolidation.

(2) The Commissioner shall not approve any such plan unless,

after a hearing, he finds that it is fair, equitable to

policyholders, consistent with law, and will not conflict whh
the public interest. If the Commissioner fails to approve the

plan, he shall state his reasons for such failure in his order

made on such hearing.

(3) No director, officer, micmber or subscriber of any such

insurer, except as is expressly provided by the plan of

merger or consolidation, shall receive any fee, commission,

other compensation or valuable consideration whatever, for

in any manner aiding, promoting or assisting in the merger
©f consolidation.

(4) Any merger or consolidation as to an incorporated domestic

insurer shall in other respects be governed by the general

laws of this State relating to business corporations, except

that the merger or consolidation of a domestic mutual
insurer may be effected by vote of two thirds of the members
voting thereon pursuant to such notice and procedure as the

Commissioner may prescribe."

Sec. 8. G.S. 58-7-162 reads as rewritten:
" § 58-7-162. Allowable or admitted assets.

In any determination of the financial condition of an insurer, there

shall be allowed as assets only those assets owned by an insurer and
that consist of:

(1) Cash in the possession of the insurer, or in transit under
its control, and including the true balance of any deposit in

a solvent United States bank, savings and loan association,

or trust company, and the balance of any such deposit in

an insolvent United States bank, savings and loan

association, or trust company, to the extent insured by a

federal agency.

(2) Investments, securities, properties, and loans acquired or

held in accordance with this Chapter, and in connection

therewith the following items:

a. Interest due or accrued on any bond or evidence of

indebtedness that is not in default.

b. Declared and unpaid dividends on stock and shares,

unless that amount has otherwise been allowed as an

asset.

c. Interest due or accrued upon a collateral loan in an
amount not to exceed one year's interest thereon.
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d. Interest due or accrued on deposits in solvent banks,

savings and loan associations, and trust companies, and
interest due or accrued on other assets, if the interest

is, in the Commissioner's judgment, a collectible asset,

e. Interest due or accrued on a current mortgage loan, in

an amount not exceeding in any event the amount, if

any, of the excess of the value of the property less

delinquent taxes thereon over the unpaid principal; but

in no event shall interest accrued for a period in excess

of 90 days be allowed as an asset.

f. Rent due or accrued on real property if the rent is not

in arrears for more than three months, and rent more
than three months in arrears if the payment of the rent

is adequately secured by property held in the tenant's

name and conveyed to the insurer as collateral and the

underlying collateral is admissible under this Chapter.

g. The unaccrued portion of taxes paid before the due date

on real property.

(3) Premium notes, policy loans, and other policy assets and
liens on policies and certificates of life insurance and
annuity contracts and accrued interest thereon, in an

amount not exceeding the legal reserve and other policy

liabilities carried on each individual policy.

(4) The net amount of uncollected and deferred premiums and
annuity considerations in the case of a life insurer.

(5) Premiums in the course of collection, other than for

nonsingle premium life insurance, not more than 90 days

past due, less commissions payable thereon, except for

premiums payable directly or indirectly by the United States

government or by any of its instrumentalities.

(6) All premiums not more than 90 days past due, excluding

commissions payable thereon, due from any person that

solely or in combination with the person's affiliates owes
the insurer an amount that exceeds five percent (5%) of the

insurer's total premiums in course of collection, but only

if:

a. The premiums collected by the person or affiliates and

not remitted to the insurer are held in a trust account

with a bank or other depository approved by the

Commissioner. The funds shall be held as trust funds

and may not be commingled with any other funds of the

person or affiliates. Disbursements from the trust

account may be made only to the insurer, the insured,

or, for the purpose of returning premiums, a person
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that is entitled to returned premiums on behalf of the

insured. A written copy of the trust agreement shall be

filed with and approved by the Commissioner before

becoming effective. The Commissioner shall

disapprove any trust agreement filed under this sub-

subdivision that does not assure the safety of the

premiums collected. The investment income derived

from the trust may be allocated as the parties consider

to be proper. The person or affiliates shall deposit

premiums collected into the trust account within 15

business days after collection; or

b. The person or affiliates shall provide to the insurer, and

the insurer shall maintain in its possession, an

unexpired, clean, irrevocable letter of credit, payable to

the insurer, issued for a term of no less than one year

and in conformity with the requirements set forth in

this sub-subdivision, the amount of which equals or

exceeds the liability of the person or affiliates to the

insurer, at all times during the period that the letter of

credit is in effect, for premiums collected by the person

or affiliates. The letter of credit shall be issued under

arrangements satisfactory to the Commissioner and the

letter shall be issued by a banking institution that is a

member of the Federal Reserve System and that has a

financial standing satisfactory to the Commissioner; or

c. The person or affiliates shall provide to the insurer, and

the insurer shall maintain in its possession, evidence

that the person or affiliates have purchased and have

currently in effect a financial guaranty bond, payable to

the insurer, issued for a term of not less than one year

and that is in conformity with the requirements set forth

in this sub-subdivision, the amount of which equals or

exceeds the liability of the person or affiliates to the

insurer, at all times during which the financial guaranty

bond is in effect, for the premiums collected by the

person or persons. The financial guaranty bond shall

be issued under an arrangement satisfactory to the

Commissioner and the financial guaranty bond shall be

issued by an insurer that is authorized to transact that

business in this State, that has a financial standing

satisfactory to the Commissioner, and that is neither

controlled nor controlling in relation to either the

insurer or the person or affiliates for whom the bond is

purchased.
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Premiums receivable under this subdivision will not be
allowed as an admitted asset if a financial evaluation by the

Commissioner indicates that the person or affiliates are

unlikely to be able to pay the premiums as they become
due. The financial evaluation shall be based on a review of

the books and records of the controlling or controlled

person.

(7) Installment premiums other than life insurance premiums
to the extent of the unearned premium reserve carried on
the policy to which the premiums apply.

(8) Notes and like written obligations not past due, taken for

premiums other than life insurance premiums, on policies

permitted to be issued on that basis, to the extent of the

unearned premium reserves carried thereon.

(9) The full amount of reinsurance which is recoverable by a

ceding insurer from a solvent reinsurer and is authorized

under G.S. 58-7-21.

(10) Amounts receivable by an assuming insurer representing

funds withheld by a solvent ceding insurer under a

reinsurance treaty.

(11) Deposits or equities recoverable from underwriting

associations, syndicates, and reinsurance funds, or from
any suspended banking institution, to the extent considered

by the Commissioner to be available for the payment of

losses and claims and at values to be determined by the

Commissioner.

^ (12) Electronic and mechanical machines, including operating

and system software constituting a management information

system, if the cost of the system is at least twenty-five

thousand dollars ($25,000) but not more than two percent

(2%) of total admitted assets; the cost shall be amortized in

full over a period not to exceed seven calendar years.

(13) Other assets, not inconsistent with the provisions of this

section, considered by the Commissioner to be available for

the payment of losses and claims, at values to be
determined by the Commissioner."

Sec. 9. G.S. 58-7-163 reads as rewritten:
" § 58-7-163. Assets not allowed.

In addition to assets impliedly excluded by the provisions of G.S.
58-7-162, the following expressly shall not be allowed as assets in any
determination of the financial condition of an insurer:

(1) Goodwill, trade names, and other like intangible assets.

(2) Advances (other than policy loans) to officers, directors, and
controlling stockliolders, whether secured or not, and
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advances to employees, agents, and other persons on
personal security only.

(3) Stock of the insurer or any material equity therein or loans

secured thereby, or any material proportionate interest in the

stock acquired or held through the ownership by the insurer

of an interest in another firm, corporation, or business unit.

(4) Furniture, fixtures, other equipment, safes, vehicles,

libraries, stationery, literature, and supplies, other than data

processing and accounting systems authorized under G.S.

58-7-162(12), except in the case of title insurers the

materials and plants which G.S. 58-7-182 expressly

authorizes the insurer to invest in, and except, in the case of

any insurer, any personal property that the insurer is

permitted to hold under this Chapter, or that is acquired

through foreclosure of chattel mortgages acquired under

G.S. 58-7-180, or that is reasonably necessary for the

maintenance and operation of real estate that the insurer

uses for a home office, branch office, and similar purposes.

(5) The amount, if any, by which the aggregate book value of

investments as carried in the ledger assets of the insurer

exceeds the aggregate value of the investments as determined
under this Chapter.

(6) Bonds, notes, or other evidences of indebtedness that are

secured by mortgages or deeds of trust that are in default, to

the extent of the cost of carrying value that is in excess of

the value as determined pursuant to other provisions of this

Chapter.

(7) Prepaid and deferred expenses.

(8) Certificates of contribution or other similar evidences of

indebtedness.

(9) Any asset that is encumbered in any manner unless the asset

is authorized under G.S. 58-7-187 or G.S. 58-7-162(13).
"

Sec. 10. G.S. 58-7-170(c) reads as rewritten:

"(c) The cost of investments made by insurers in -a mortgage 4©an

loans, authorized by G . S. 58-7 - 179 G.S. 58-7-179, with any one
person shall not exceed the lesser of five percent (5%) of the insurer's

admitted assets or ten percent (10%) of the insurer's capital and
surplus. An insurer shall not invest in additional mortgage loans with

that person without the Commissioner's consent if the admitted value

of all mortgage loans held by the insurer exceeds an aggregate of sixty

percent (60%) of the admitted assets of the insurer, if (i) the admitted

value of all mortgage pass-through securities permitted by G.S. 58-7-

173(17) does not exceed twenty-five percent (25%) of the admitted

assets of the insurer and (ii) the admitted value of other mortgage
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loans permitted by G.S. 58-7-179 does not exceed forty percent (40%)
of the admitted assets of the insurer.

An insurer that, as of October 1, 1991, has mortgage investments

with any one person that exceed the aggregate limitation specified in

this subsection shall submit to the Commissioner no later than January
31, 1992, a plan to bring the amount of mortgage investments with

that person into compliance with the limitations by January 1 , 2001."

Sec. 11. G.S. 58-7-170(d) reads as rewritten:

"(d) Without the Commissioner's prior written approval, the cost

of investments in bonds, debentures, notes, commercial paper, or

other debt obligations issued, assumed, or guaranteed by any solvent

United States institution, any state, Canada, or any Canadian province,

and that are classified as medium to lower quality obligations, other

than obligations of subsidiaries or affiliated corporations as that term
is defined in G.S. 58-7-177, shall be limited to:

(1) No more than twenty percent (20%) of an insurer's admitted

assets;

(2) No more than ten percent (10%) of an insurer's admitted

assets in obligations that have been given a rating of 4, 5, or

6 by the Securities Valuation Office of the NAIC . NAIC;
(3) No more than three percent (3%) of an insurer's admitted

assets in obligations that have been given a rating of 5 or 6
by the Securities Valuation Office of the NAIC; and

(4) No more than one percent (1%) of an insurer's admitted

assets in obligations that have been given a rating of 6 by the

Securities Valuation Office of the NAIC; NAIC.
(5) No more than ten percent (10%) of an insurer' s admitted

assets,—if the—investments—are in is suers from any one
industry; and

(6) No more than two percent (2%) of an insurer's admitted

as sets or ten percent (10%) of an insurer's capital and
surplu s , whichever is greater, if the investment i s in any one
iss uer.

"

Sec. 12. G.S. 58-7-1 70(e) reads as rewritten:

"(e) As used in subsections (d), (f), (g), and (h) of this section,

'medium to lower quality obligations' means obligations that have

been given a rating of 3, 4, 5, or 6 by the Securities Valuation Office

of the NAIC. As used in subsection (d) of this section, "indu stry"

mean s a di stinct and recognized area of economic activity that consi sts

of the production, manufacture, or distribution of common goods ,

products , commodities, or services .

"

Sec. 13. G.S. 58-7-170(j) reads as rewritten:

"(j) The Commissioner may limit the extent of an insurer's

deposits with any financial institution that does not meet its regulatory
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capital requirement if the Commissioner determines that the financial

solvency of the insurer is threatened by a deposit in excess of insured

limits."

Sec. 14. G.S. 58-7-173 reads as rewritten:

" § 58-7-173. Permitted insurer investments.

An insurer may invest in:

(1) Bonds, notes, warrants, and other evidences of

indebtedness that are direct obligations of the U.S.
Government or for which the full faith and credit of the

U.S. Government is pledged for the payment of principal

and interest.

(2) Loans insured or guaranteed as to principal and interest by
the U.S. Government or by any agency or instrumentality

of the U.S. Government to the extent of the insurance or

guaranty.

(3) Student loans insured or guaranteed as to principal by the

U.S. Government or by any agency or instrumentality of

the U.S. Government to the extent of the insurance or

guaranty.

(4) Bonds, notes, warrants, and other securities not in default

that are the direct obligations of any state or United States

territory or the government of Canada or any Canadian
province, or for which the full faith and credit of such

state, government, or province has been pledged for the

payment of principal and interest.

(5) Bonds, notes, warrants, and other securities not in default

of any county, district, incorporated city, or school district

in any state of the United States, or the District of

Columbia, or in any Canadian province, that are the direct

obligations of the county, district, city, or school district

and for payment of the principal and interest of which the

county, district, city, or school district has lawful authority

to levy taxes or make assessments.

(6) Bonds, notes, certificates of indebtedness, warranties, or

other evidences of indebtedness that are payable from
revenues or earnings specifically pledged therefor of any
public toll bridge, structure, or improvement owned by any
state, incorporated city, or legally constituted public

corporation or commission, all within the United States or

Canada, for the payment of the principal and interest of

which a lawful sinking fund has been established and is

being maintained and if no default by the issuer in payment
of principal or interest has occurred on any of its bonds,
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notes, warrants, or other securities within five years prior

to the date of investment therein.

(7) Bonds, notes, certificates of indebtedness, warrants, or

other evidences of indebtedness that are valid obligations

issued, assumed, or guaranteed by the United States, any
state, any county, city, district, political subdivision, civil

division, or public instrumentality of any such government
or unit therof, or in any province of Canada; if by statute

or other legal requirements the obligations are payable as to

both principal and interest from revenues or earnings from
the whole or any part of any utility supplying water, gas, a

sewage disposal facility, electricity, or any other public

service, including but not limited to a toll road or toll

bridge.

(8) Bonds, debentures, or other securities of the following

agencies, whether or not those obligations are guaranteed

by the U.S. Government:

a. The Federal National Mortgage Association, and stock

thereof when acquired in connection with the sale of

mortgage loans to the Association.

b. Any federal land bank, when the securities are issued

under the Farm Loan Act;

c. Any federal home loan bank, when the securities are

issued under the Home Loan Bank Act;

d. The Home Owners' Loan Corporation, created by the

Home Owners' Loan Act of 1933;

e. Any federal intermediate credit bank, created by the

Agricultural Credits Act;

f. The Central Bank for Cooperatives and regional banks

for cooperatives organized under the Farm Credit Act of

1933, or by any of such banks; and any notes, bonds,

debentures, or other similar obligations, consolidated or

otherwise, issued by farm credit institutions under the

Farm Credit Act of 1971;

g. Any other similar agency of the U.S. Government that

is of similar financial quality.

(9) Bonds, debentures, or other securities of public housing

authorities, issued under the Housing Act, of 1949, the

Municipal Housing Commission Act. or the Rural Housing
Commission Act, or issued by any public housing authority

or agency in the United States, if the bonds, debentures, or

other securities are secured by a pledge of annual

contributions to be paid by the United States or any United

States agency; and the cost of investments made under this
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subdivision shall not exceed the lesser of three percent

(3%) of the insurer's admitted assets or ten percent (10%)

of the insurer's capital and surplus.

(10) Obligations issued, assumed, or guaranteed by the

International Bank for Reconstruction and Development,

the Inter-American Development Bank, the Asian

Development Bank, or the African Development Bank; and

the cost of investments made under this subdivision shall

not exceed the lesser of three percent (3%) of the insurer

admitted assets or ten percent (10%) of the insurer's capital

and surplus.

(11) Bonds, notes, or other interest-bearing or interest-accruing

obligations of any solvent institution organized under the

laws of the United States, of any state, Canada or any

Canadian province; provided such instruments are rated

and approved valued by the Securities Valuation Office of

the NAIC. The cost of investments made under this

subdivision in issuers from any one industry shall not

exceed ten percent (10%) of an insurer's admitted assets,

and the cost of investments made in any one issuer shall

not exceed three percent (3%) of an insurer's admitted

assets or ten percent (10%) of an insurer's capital and

surplus, whichever is greater. As used in this subdivision,

'industry' means a distinct and recognized area of

economic activity that consists of the production,

manufacture, or distribution of common goods, products,

commodities, or services.

(12) Secured obligations of duly constituted churches and of

church-holding companies; and the cost of investments

made under this subdivision shall not exceed the lesser of

one percent (1%) of the insurer's admitted assets or five

percent (5%) of the insurer's capital and surplus.

(13) Equipment trust obligations or certificates adequately

secured and evidencing an interest in transportation

equipment, wholly or in part within the United States, and

the right to receive determined portions of rental, purchase,

or other fixed obligatory payments for the use or purchase

of that transportation equipment; and the cost of

investments made under this subdivision shall not exceed

twenty percent (20%) of the insurer's admitted assets.

(14) Share or savings accounts of savings and loan associations

or building and loan associations; and the cost of

investments made under this subdivision shall not exceed

the lesser of three percent (3%) of the insurer's admitted
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assets or five percent (5%) of the insurer's capital and
surplus.

(15) Loans with a maturity not in excess of 12 years from the

date thereof that are secured by the pledge of securities

eligible for investment under this Chapter or by the pledge
or assignment of life insurance policies issued by other
insurers authorized to transact insurance in this State. On
the date made, no such loan shall exceed in amount
seventy-five percent (75%) of the market value of the
collateral pledged, except that loans upon the pledge of
U.S. Government bonds and loans upon the pledge or
assignment of life insurance policies shall not exceed
ninety-five percent (95%) of the market value of the bonds
or the cash surrender value of the policies pledged. The
market value of the collateral pledge shall at all times
during the continuance of the loans meet or exceed the

minimum percentages herein. Loans made under this

section shall not be renewable beyond a period of 12 years
from the date of the loan.

(16) Stocks, common or preferred, of any corporation created or
existing under the laws of the United States, any U.S.
territory, Canada or any Canadian province, or of any
state. An insurer may invest in stocks, common or
preferred, of any corporation created or existing under the

laws of any foreign country other than Canada if the stocks

are listed and traded on a national securities exchange in

the United States or if the investment in stocks of any
corporation created or existing under the laws of any
foreign country are first approved by the Commissioner.
Nothing in this section applies to qualifying investments
made by an insurer in a foreign country under authority of
G.S. 58-7-178.

(17) Mortgage pass-through securities and derivatives thereof,

that have been rated as investment grade by the Securities

Valuation Office of the NAIC and considered by the

Federal Financial Institutions Examination Council or its

successor to be nonhigh risk mortgage securities.

including, without limitation, collateral mortgage
obligations backed by a pool of mortgages of the kind,

class, and investment quality as those eligible for

investment under G.S. 58-7 - 179,—but—not—including
investments permitted under G.S. 58 -7 - 173(2), (8), or

4Mh 58-7-179. "

Sec. 14.1. G.S. 58-7-183 reads as rewritten:
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"§ 58-7-183. Special consent investments.

(a) After satifying satisfying the requirements of this Chapter, any
funds of an insurer in excess of its reserves and policyholders' surplus

required to be maintained may be invested:

(1) Without limitation in any investments otherwise authorized

by this Chapter; or

(2) In such other investments not specifically authorized by this

Chapter as long as any single interest investment does not

exceed two percent (2%) of admitted assets and the aggregate

of the investments does not exceed the lesser of five percent

(5%) of the insurer's total admitted assets or twent)f percent

(20%) sixty percent (60%) of the amount by which the

insurer's policyholders' surplus exceeds the minimum
required to be maintained.

The limitations in subdivision (2) of this subsection may be exceeded
if approved in writing by the Commissioner.

(b) In no case shall the investments authorized under this section

being held by an insurer be greater than the amount by which the

insurer's policyholders' surplus exceeds the minimum reserves and
policyholders' surplus required to be maintained.

(c) Notwithstanding the provisions of this section, an insurer may
not invest in investments prohibited by this Chapter."

Sec. 15. The catch line of G.S. 58-7-192 reads as rewritten:
" § 58-7-192. Valuation of other securities and investments.

"

Sec. 16. G.S. 58-7-192 is amended by adding a new subsection
to read:

"
(e) All bonds or fully secured indebtedness having a stated term

and a rate of interest that are held by an insurer shall be valued in

accordance with the procedures and instructions contained in the

NAIC publication entitled 'Valuations of Securities', unless the

Commissioner determines that a more conservative valuation is

appropriateT
"

~

Sec. 17. G.S. 58-8-20 reads as rewritten:
" § 58-8-20. Mutual companies with a guaranty capital.

(a) A mutual insurance company formed as provided in Articles 1

through 64 of this Chapter, in lieu of the contributed surplus required
for the organization of mutual companies under the provisions of G.S.
58-7-75, or a mutual insurance company now existing, -may may, with
the prior approval of the Commissioner, establish a guaranty capital of
surplu s of not less than t^vent)r five thousand dollars ($25,000), fifty

thousand dollars ($50,000), divided into shares of one hundred dollars

($100.00) each, which shall be invested in the same manner as is

provided in this Chapter for the investment of the capital stock of
insurance companies.
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(b) The board of directors of a company may declare and pay
dividends to the stocldiolders of the guaranty capital of a company or

owners of guaranty surplus if the net profits or unused premiums left

after all expenses , losses, and liabilities then incurred, together with

the reserve as provided for, are sufficient to pay the same, company,
subject to the notification requirements of G.S. 58-19-25(d) and the

prior approval requirements of G.S. 58-19-30(c).

(c) The guaranty capital or surplus shall be applied to the payment
of losses only when the company has exhausted its cash in hand and
the invested assets, exclusive of uncollected premiums, and when thus

impaired, the directors may make good the whole or any part of it by
assessments upon the contingent funds of the company at the date of

such impairment. In the event of a merger, demutualization, or other

event where the entity ceases to exist, guaranty capital shall only be
returned or repaid to the certificate holders to the extent that the

guaranty capital had been contributed together with accrued income as

specified in the. certificate. Any amounts in excess shall be for the

benefit of the policyholders.

(d) Shareholders and members of such companies are subject to

the same provisions of law in respect to their right to vote as apply

respectively to shareholders in stock companies and policyholders in

purely mutual companies.

(e) This guaranty capital or surplus may be reduced or retired by
vote of the policyholders of the company and the assent of the

Commi ssioner of Insurance, Commissioner, if the net assets of the

company above its reserve and all other claims and obligations,

exclusive of guaranty capital or surplus, capital, for two years

immediately preceding and including the date of its last annual
statement, is not less than twenty-five per centum percent (25%) of the

guaranty capital or surplus, capital. Due notice of such proposed
action on the part of the company must be mailed to each policyholder

of the company not less than 30 days before the meeting when the

action may be taken, and must also be advertised in two papers of

general circulation, approved by the Commissioner of Insurance,

Commissioner, not less than three times a week for a period of not

less than four weeks before such meeting. No insurance company
with a guaranty capital or surplus, which has ceased to do new
business, shall divide to its stockholders any part of its assets or

guaranty capital or surplus, capital, except income from investments,

until it has performed or canceled its policy obligations. In the event

of a merger, demutualization, or other event where the entity ceases to

exist, guaranty capital shall only be returned or repaid to the

certificate holders to the extent that the guaranty capital had been
contributed together with accrued income as specified in the
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certificate. Any amounts in excess shall be for the benefit of the

policyholders.
"

Sec. 18. The catch line of Article 9 of Chapter 58 of the

General Statutes reads as rewritten:

"ARTICLE 9.
"Exchange of Stock. Reinsurance Intermediaries.

"

Sec. 19. Article 9 of Chapter 58 of the General Statutes is

amended by adding a new section to read:

" § 58-9-2. Reinsurance intermediaries.

(a) As used in this Article:

(1) 'Actuary' means a person who meets the standards of a

qualified actuary, as specified in the NAIC Annual Statement

Instructions, as amended or clarified by rule or order of the

Commissioner, for the type of insurer for which an

intermediary is establishing loss reserves.

(2) 'Broker' means any person, other than an officer or

employee of a ceding insurer, who solicits, negotiates, or

places reinsurance cessions or retrocessions on behalf of a

ceding insurer without the authority or power to bind

reinsurance on behalf of the ceding insurer.

(3) 'Commissioner' includes the Commissioner's authorized

deputies and employees.

(4) 'Controlling person' means any person who directly or

indirectly has the power to direct or cause to be directed the

management, control, or activities of an intermediary.

(5) 'Intermediary' means any person who acts as a broker, as

defined in G.S. 58-33-10(c). in soliciting, negotiating, or

procuring the making of any reinsurance contract or binder

on behalf of a ceding insurer; or acts as a broker, as defined

in G.S. 58-33-10(c), in accepting any reinsurance contract

on behalf of an assuming insurer. 'Intermediary' includes a

broker or a manager, as those terms are defined in this

section.

(6) 'Manager' means any person who has authority to bind or

manages all or part of the assumed reinsurance business of a

reinsurer (including the management of a separate division,

department, or underwriting office) and acts as an agent for

the reinsurer. The following persons are not managers,

with respect to a reinsurer:

a^ An employee of a reinsurer;

b^ A United States manager of the United States branch of

an alien reinsurer;

c. An underwriting manager who, pursuant to contract,

manages all the reinsurance operating of a reinsurer, is
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under common control with the reinsurer under Article

19 of this Chapter, and whose compensation is not based

on the volume of premiums written;

d^ The manager of a group, association, pool, or

organization of insurers that engages in joint

underwriting or joint reinsurance and that is subject to

examination by the insurance regulator of the state in

which the manager's principal business office is located.

(7) 'Producer' means an insurance agent or insurance broker

licensed under Article 33 of this Chapter or an intermediary

licensed under this Article.

(8) 'Qualified United States financial institution' means a bank

that:

a^ Is organized, or in the case of a United States office of a

foreign banking organization is licensed, under the laws

of the United States or any state;

b. Is regulated, supervised, and examined by federal or

state authorities having regulatory authority over banks

and trust companies; and

C; Has been determined by the Securities Valuation Office

of the NAIC to meet its standards of financial condition

and standing in order to issue letters of credit.

(9) 'Reinsurer' means any licensed insurer that is authorized to

assume reinsurance.

(b) No person shall act as a broker in this State if the broker

maintains an office either directly, as a member or employee of a

noncorporate entity, or as an officer, director, or employee of a

corporation

:

(1) In this State, unless the broker is a producer in this State;

or

(2) In another state, unless the broker is a producer in this State

or another state having a law or rule substantially similar to

this Article or unless the broker is licensed under this

Article as a nonresident intermediary.

(c) No person shall act as a manager:

(1) For a reinsurer domiciled in this State, unless the manager

is a producer in this State;

(2) In this State, if the manager maintains an office directly, as

a member or employee of a noncorporate entity, or as an

officer, director, or employee of a corporation in this State,

unless the manager is a producer in this State;

(3) In another state for a foreign insurer, unless the manager is

a producer in this State or another state having a law or rule
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substantially similar to this Article, or the manager is

licensed in this State as a nonresident intermediary,

(d) Every manager subject to subsection (c) of this section shall

demonstrate to the Commissioner that he has evidence of financial

responsibility in the form of fidelity bonds or liability insurance to

cover the manager's contractual obligations. If any manager cannot

demonstrate this evidence, the Commissioner shall require the

manager to:

(1) Maintain a separate fidelity bond in favor of each reinsurer

represented in an amount that will cover those obligations

and which bond is issued by an authorized insurer; or

(2) Maintain an errors and omissions liability insurance policy

in an amount that will cover those obligations and which
policy is issued by a licensed insurer.

"

Sec. 20. Article 9 of Chapter 58 of the General Statutes is

amended by adding a new section to read:
" § 58-9-6. Licensing.

(a) The Commissioner shall issue an intermediary license to any
person who has complied with the requirements of this Article. A
license issued to a noncorporate entity authorizes all of the members
of the entity and any designated employees to act as intermediaries

under the license, and those persons shall be named in the application

and any supplements. A license issued to a corporation authorizes all

of the officers and any designated employees and directors of the

corporation to act as intermediaries on behalf of the corporation, and
those persons shall be named in the application and any supplements.

(b) If an applicant for an intermediary license is a nonresident, the

applicant, before receiving a license, shall designate the Commissioner
as his agent for service of legal process and shall furnish the

Commissioner with the name and address of a resident of this State

upon whom notices or orders of the Commissioner or process

affecting the nonresident intermediary may be served. The licensee

shall notify the Commissioner in writing of every change in his

designated agent for service of process within five business days after

the change, and the change shall not become effective until

acknowledged by the Commissioner.
(c) The Commissioner shall refuse to issue an intermediary license

jf:

~

(1) The applicant, anyone named on the application, or any
member, principal, officer, or director of the applicant is not

trustworthy;

(2) Any controlling person of the applicant is not trustworthy to

act as an intermediary; or
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(3) Any of the persons in subdivisions (1) and (2) of this

subsection has given cause for revocation or suspension of

the license or has failed to comply with any prerequisite for

the issuance of the license.

Upon written request, the Commissioner shall furnish a summary of

the basis for refusal to issue a license.

(d) Attorneys-at-law licensed by this State are exempt from this

section when they are acting in their professional capacities.
"

Sec. 21. Article 9 of Chapter 58 of the General Statutes is

amended by adding a new section to read:
" § 58-9-1 1 . Broker and insurer transactions.

(a) Transactions between a broker and the insurer it represents as

a broker shall only be entered into pursuant to a written authorization,

specifying the responsibilities of each party. The authorization shall

include provisions to the effect that:

(1) The insurer may terminate the broker's authority at any

time.

(2) The broker will render accounts to the insurer that

accurately detail all material transactions, including

information necessary to support all commissions, charges,

and other fees received by or owing to the broker and will

remit all funds due to the insurer within 30 days after

receipt by the broker.

(3) All funds collected for the insurer's account will be held by

the broker in a fiduciary capacity in a qualified United States

financial institution.

(4) The broker will comply with this Article.

(5) The broker will comply with the written standards

established by the insurer for the cession or retrocession of

all risks.

(6) The broker will disclose to the insurer any relationship with

any reinsurer to which business will be ceded or retroceded.

(7) The broker will annually provide the insurer with an audited

statement of the broker's financial condition, which

statement will be prepared by an independent certified public

accountant.

(8) The insurer will have access and the right to copy and audit

all accounts and records maintained by the broker related to

its business, in a form usable by the insurer.

(9) For at least 10 years after the expiration of each contract of

reinsurance transacted by the broker, the broker will keep a

complete record for each transaction showing:

a^ The type of contract, limits, underwriting restrictions,

classes or risks, and territory;
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b. Period of coverage, including effective and expiration

dates, cancellation provisions, and notice required of

cancellation;

c. Reporting and settlement requirements of balances;

d^ Rate or rates used to compute the reinsurance premium;

£, Names and addresses of assuming reinsurers;

f. Rates of all reinsurance commissions, including the

commissions on any retrocession handled by the broker;

^ Related correspondence and memoranda;

h_. Proof of placement;

L Details regarding retrocessions handled by the broker,

including the identity of retrocessionaires and percentage

of each contract assumed or ceded;

^ Financial records, including premium and loss accounts;

and

k. When the broker procures a reinsurance contract on

behalf of a licensed ceding insurer:

j_. Directly from any assuming reinsurer, written

evidence that the assuming reinsurer has agreed to

assume the risk; or

2^ If placed through a representative of the assuming

reinsurer, other than an employee, written evidence

that the reinsurer has delegated binding authority to

the representative.

(b) An insurer shall not engage the services of any person to act as

a broker on its behalf unless the person is licensed under G.S. 58-9-

6. An insurer shall not employ an individual who is employed by a

broker with which it transacts business, unless the broker is under

common control with the insurer under Article 19 of this Chapter.
"

Sec. 22. Article 9 of Chapter 58 of the General Statutes is

amended by adding a new section to read:

" § 58-9-16. Manager and reinsurer transaclions.

(a) Transactions between a manager and the reinsurer it represents

as a manager shall only be entered into pursuant to a written contract,

specifying the responsibilities of each party, which shall be approved

by the reinsurer's board of directors. At least 30 days before the

reinsurer assumes or cedes business through the manager, a certified

copy of the approved contract shall be filed with the Commissioner for

approval. The contract shall include provisions to the effect that:

(1) The reinsurer may terminate the contract for cause upon

written notice to the manager. The reinsurer may
immediately suspend the authority of the manager to

assume or cede business during the pendency of any

dispute regarding the cause for termination.
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(2) The manager will render accounts to the reinsurer

accurately detailing all material transactions, including

information necessary to support all commissions, charges,

and other fees received by or owing to the manager and
will remit all funds due under the contract to the reinsurer

at least once every month.

(3) All funds collected for the reinsurer's account will be held

by the manager in a fiduciary capacity in a qualified United

States financial institution. The manager may retain no
more than three months' estimated claims payments and
allocated loss adjustment expenses. The manager shall

maintain a separate bank account for each reinsurer that it

represents.

(4) For at least 10 years after the expiration of each contract of

reinsurance transacted by the manager, the manager will

keep a complete record for each transaction showing:

aL The type of contract, limits, underwriting restrictions,

classes or risks, and territory;

b. Period of coverage, including effective and expiration

dates, cancellation provisions and notice required of

cancellation, and disposition of outstanding reserves on
covered risk;

£. Reporting and settlement requirements of balances;

d^ Rate used to compute the reinsurance premium;
e^ Names and addresses of reinsurers;

f. Rates of all reinsurance commissions, including the

commissions on any retrocessions handled by the

manager;

g^ Related correspondence and memoranda;
h^ Proof of placement;

K Details regarding retrocessions handled by the manager,
as permitted by G.S. 58-9-21, including the identity of

retrocessionaires and percentage of each contract

assumed or ceded;

I.
Financial records, including, but not limited to,

premium and loss accounts; and

k. When the manager places a reinsurance contract on
behalf of a ceding insurer:

j_. Directly from any assuming reinsurer, written

evidence that the assuming reinsurer has agreed to

assume the risk; or

2^ If placed through a representative of the assuming
reinsurer, other than an employee, written evidence
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that the reinsurer has delegated binding authority to

the representative.

(5) The reinsurer will have access and the right to copy all

accounts and records maintained by the manager related to

its business in a form usable by the reinsurer.

(6) The contract cannot be assigned in whole or in part by the

manager.

(7) The manager will comply with the written underwriting and
rating standards established by the insurer for the

acceptance, rejection, or cession of all risks.

(8) The rates, terms, and purposes of commissions, charges,
and other fees that the manager may levy against the

reinsurer shall be set forth.

(9) If the contract permits the manager to settle claims on
behalf of the reinsurer:

a^ All claims will be reported to the reinsurer in a timely

manner;

b^ A copy of the claim file will be sent to the reinsurer at

its request or as soon as it becomes known that the

claim:

j_. Has the potential to exceed an amount set by the

reinsurer and approved by the Commissioner;
_2. Involves a coverage dispute;

3^ May exceed the manager's claims settlement

authority;

4^ Is open for more than six months; or

5^ Is closed by payment of an amount set by the

reinsurer and approved by the Commissioner.
c. All claim files will be the joint property of the reinsurer

and manager. However, upon an order of liquidation

of the reinsurer, the files shall become the sole

property of the reinsurer or its estate; the manager shall

have reasonable access to and the right to copy the files

on a timely basis; and
d^ Any settlement authority granted to the manager may be

terminated for cause upon the reinsurer's written notice

to the manager or upon the termination of the contract.

The reinsurer may suspend the settlement authority

during the pendency of the dispute regarding the cause
of termination.

(10) If the contract provides for a sharing of interim profits by
the manager, the interim profits will not be paid until one
year after the end of each underwriting period for property
business and five years after the end of each underwriting
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period for casualty business and not until the adequacy of

reserves on remaining claims has been verified pursuant to

G.S. 58-9-21.

(11) The manager will annually provide the reinsurer with an

audited statement of its financial condition prepared by an

independent certified public accountant.

(12) The reinsurer shall at least semiannually conduct an on-site

review of the underwriting and claims processing

operations of the manager.

(13) The manager will disclose to the reinsurer any relationship

it has with any insurer before ceding or assuming any

business with the insurer pursuant to this contract.

(14) Within the scope of its actual or apparent authority, the acts

of the manager shall be deemed to be the acts of the

reinsurer on whose behalf it is acting.

(b) A manager shall not:

(1) Cede retrocessions on behalf of the reinsurer, except that

the manager may cede facultative retrocessions pursuant to

obligatory facultative agreements if the contract with the

reinsurer contains reinsurance underwriting guidelines for

the retrocessions. The guidelines shall include a list of

reinsurers with which the automatic agreements are in

effect, and for each reinsurer, the coverages and amounts

or percentages that may be reinsured, and commission

schedules.

(2) Commit the reinsurer to participate in reinsurance

syndicates.

(3) Appoint any producer without assuring that the producer is

duly licensed to transact the type of reinsurance for which

he is appointed.

(4) Without prior approval of the reinsurer, pay or commit the

reinsurer to pay a claim settlement with a retrocessionaire,

without prior approval of the reinsurer. If prior approval is

given, a report must be promptly forwarded to the

reinsurer.

(5) Collect any payment from a retrocessionaire or commit the

reinsurer to any claim settlement with a retrocessionaire,

without prior approval of the reinsurer. If prior approval is

given, a report must be promptly forwarded to the

reinsurer.

(6) Jointly employ an individual who is employed by the

reinsurer unless the manager is under common control

with the reinsurer under Article 19 of this Chapter.

(7) Appoint a submanager.
"
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Sec. 23. Article 9 of Chapter 58 of the General Statutes is

amended by adding a new section to read:

" § 58-9-21 . Miscellaneous provisions.

(a) A reinsurer shall not engage the services of any person to act

as a manager on its behalf unless the person is licensed under G.S.

58-9-6.

(b) If a manager establishes loss reserves, the reinsurer shall

annually obtain the opinion of an actuary attesting to the adequacy of

loss reserves established for losses incurred and outstanding on

business produced by the manager. This opinion shall be in addition

to any other required loss reserve certification.

(c) Binding authority for all retrocessional contracts or participation

in reinsurance syndicates shall be given to an officer of the reinsurer

who is not affiliated with the manager.

(d) Within 30 days after termination of a contract with a manager,

the reinsurer shall provide written notification of the termination to the

Commissioner.

(e) A reinsurer shall not appoint to its board of directors any

officer, director, employee, controlling person, or subproducer of its

manager. This Article does not apply to relationships governed by

Article 19 of this Chapter or G.S. 58-3-165.

(f) An intermediary is subject to examination by the Commissioner.

The Commissioner shall have access to all books, bank accounts, and

records of an intermediary in a form usable to the Commissioner. A
manager may be examined as if it were the reinsurer.

"

Sec. 24. Article 9 of Chapter 58 of the General Statutes is

amended by adding a new section to read:

" § 58-9-26. Sanctions.

(a) If the Commissioner determines that any person has not

materially complied with this Article or with any rule adopted or order

issued under this Article, after notice and opportunity to be heard, the

Commissioner may order:

(1) For each separate violation, a civil penalty under the

procedures in G.S. 58-2-70(d); or

(2) Revocation or suspension of the person's license.

If the Commissioner finds that because of a material noncompliance

that an insurer or reinsurer has suffered any loss or damage, the

Commissioner may maintain a civil action brought by or on behalf of

the insurer or reinsurer and its policyholders and creditors for

recovery of compensatory damages for the benefit of the insurer or

reinsurer and its policyholders and creditors or for other appropriate

relief.

(b) If an order of rehabilitation or liquidation of the insurer has

been entered under Article 30 of this Chapter, and the receiver
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appointed under that order determines that any person has not

materially complied with this Article, or any rule adopted or order

issued under this Article, and the insurer suffered any loss or damage

from the material noncompliance, the receiver may maintain a civil

action for recovery of damages or other appropriate sanctions for the

benefit of the insurer. " ~
Sec. 25. G.S. 58-13-10 reads as rewritten:

"^58-13-W. Scope.

This Article applies to all domestic insurers and to all kinds of

insurance written by those insurers under Articles 1 through 66 of

this Chapter. Foreign insurers are to comply in substance with the

requirements and limitations of this section. This Article does not

apply to variable contracts for which separate accounts are required to

be maintained nor to county farm mutual companie s, statutory deposits

that are required to be maintained by insurance regulator agencies as

a requirement for doing business in such Jurisdictions.
"

Sec. 26. G.S. 58-19-15(a) reads as rewritten:

"(a) No person other than the issuer shall make a tender offer for

or a request or invitation for tenders of, or enter into any agreement

to exchange securities, or seek to acquire, or acquire, in the open

market or otherwise, any voting security of a domestic insurer, if,

after the consummation thereof, such person would, directly or

indirectly (or by conversion or by exercise of any right to acquire), be

in control of such insurer, and no person shall enter into an

agreement to merge with or otherwise to acquire control of a domestic

insurer or any person controlling a domestic insurer unle s s, at the

time any such offer, request, or invitation is made, or any such

agreement is entered into,—or prior to the acqui s ition of such

securities , if no offer or agreement is involved, such person has filed

with the Commis sioner and has simultaneously sent to such insurer, a

statement containing the information required by this section and s uch

offer, reques t, invitation, agreement or acquisition has been approved

by the Commi ssioner in the manner herinafter prescribed .

—

Provided,

however, that the provisions of this paragraph do not apply to any

acquii s ition or proposed acquisition of a domestic insurer' s voting

securities acquired or sought to be acquired that, when combined with

all other voting securities of the domestic insurer acquired directly or

indirectly during the preceding 12 months by the person in control

and all affiliates of the person in control, do not exceed one percent

(1%) of any class or series of the domestic insurer' s outstanding

voting securities.

Further, no person shall enter into an agreement to merge with or

otherwise acquire control of a domestic insurer unle s s such agreement

is conditioned upon the approval of the Commissioner pursuant to this
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section. No such merger or other acquisiton of control shall be
effective until a statement containing the information required by thi s

section has been filed with the Commissioner and all other provi sion s

of thi s section have been complied with and the merger or acqui siton

of control has been approved by the Commissioner pursuant to thi s

section , unless such offer, request, invitation, agreement, or

acquisition is conditioned upon the approval of the Commissioner
pursuant to this section. No such merger or other acquisition of

control shall be effective until a statement containing the information

required by this section has been filed with the Commissioner and all

other provisions of this section have been complied with and the

merger or acquisition of control has been approved by the

Commissioner pursuant to this section. The statement containing the

information required by this section shall also be filed with the

domestic insurer at the time it is filed with the Commissioner.
For the purposes of this section a 'domestic insurer' includes any

person controlling a domestic insurer. Further, for the purposes of

this section, 'person' does not include any securities broker holding,

in the usual and customary broker's function, less than twenty percent

(20%) of the voting securities of an insurance company or of any
person that controls an insurance company."

Sec. 27. G.S. 58-19-15(b) reads as rewritten:

"(b) The statement to be filed with the Commissioner under
subsection (a) of this section shall be made under oath or affirmation

and shall contain the following information:

(1) The name and address of each person by whom or on
whose behalf the merger or other acquisition of control

referred to in subsection (a) of this section is to be effected

(hereinafter called 'acquiring party'), and: (i) if such
person is an individual, his principal occupation and all

offices and positions held during the past five years, and
any conviction of crimes other than minor traffic violations

during the past 10 years; (ii) if such person is not an
individual, a report of the nature of its business operations

during the past five years or for such lesser period as such
person and any predecessors thereof shall have been in

existence; an informative description of the business
intended to be done by such person and such person's

subsidiaries; and a list of all individuals who are or who
have been selected to become directors or executive officers

of such person, or who perform or will perform functions

appropriate to such positions. Such list shall include for

each such individual the information required by sub-
subdivision (l)(i) of this subsection.
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(2) The source, nature, and amount of the consideration used

or to be used in effecting the merger or other acquisition of

control; a description of any transaction wherein funds

were or are to be obtained for any such purpose, including

any pledge of the insurer's stock, or the stock of any of its

subsidiaries or controlling affiliates; and the identity of

persons furnishing such consideration, consideration;

provided, however, that where a source of such

consideration is a loan made in the lender's ordinary

course of business, the identity of the lender shall remain

confidential, if the person filing such statement so requests.

(3) Fully audited financial information as to the earnings and

financial condition of each acquiring party for the

preceding five fiscal years of each such acquiring party, or

for such lesser period as such acquiring party and any

predecessors thereof have been in existence; and similar

unaudited information as of a date not earlier than 90 days

prior to the filing of the statement.

(4) Any plans or proposals that each acquiring party may have

to liquidate such insurer, to sell its assets or merge or

consolidate it with any person, or to make any other

material change in its business or corporate structure or

management.

(5) The number of shares of any security referred to in

subsection (a) of this section that each acquiring party

proposes to acquire; the terms of the offer, request,

invitation, agreement, or acquisition referred to in

subsection (a) of this section; and a statement as to the

method by which the fairness of the proposal was arrived

at.

(6) The amount of each class of any security referred to in

subsection (a) of this section that is beneficially owned or

concerning which there is a right to acquire beneficial

ownership by each acquiring party.

(7) A full description of any contracts, arrangements, or

understandings with respect to any security referred to in

subsection (a) of this section in which any acquiring party

is involved, including transfer of any of the securities, joint

ventures, loan or option arrangements, puts or calls,

guarantees of loans, guarantees against loss or guarantees

of profits, division of losses or profits, or the giving or

withholding of proxies. Such description shall identify the

persons with whom such contracts, arrangements, or

understandings have been entered into.
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(8) A description of the purchase of any security referred to in

subsection (a) of this section during the 12 calendar
months preceding the filing of the statement, by any
acquiring party, including the dates of purchase, names of
the purchasers, and consideration paid or agreed to be paid
therefor.

(9) A description of any recommendations to purchase any
security referred to in subsection (a) of this section made
during the 12 calendar months preceding the filing of the

statement, by any acquiring party, or by anyone based
upon interviews or at the suggestion of such acquiring
party.

(10) Copies of all tender offers for, requests, or invitations for

tenders of, exchange offers for, and agreements to acquire
or exchange any securities referred to in subsection (a) of

this section, and any related additional soliciting material

that has been distributed.

(11) The term of any agreement, contract, or understanding
made with or proposed to be made with any third party in

connection with any acquisition of control of or merger
with a domestic insurer, and the amount of any fees,

commissions, or other compensation to be paid to the third

party with regard thereto.

(12) Such additional information as the Commissioner may by
rule prescribe as necessary or appropriate for the protection

of policyholders of the insurer or in the public interest.

If the person required to file the statement referred to in subsection
(a) of this section is a partnership, limited partnership, syndicate, or
other group, the Commissioner shall require that the information
called for by subdivisions (1) through (12) of this subsection be given
with respect to each partner of such partnership or limited
partnership, each member of such syndicate or group, and each
person who controls such parmer or member. If any such partner,
member, or person is a corporation or the person required to file the
statement referred to in subsection (a) of this section is a corporation,
the Commissioner shall require that the information called for by
subdivisions (1) through (12) of this subsection be given with respect
to such corporation, each officer and director of such corporation, and
each person who is, directly or indirectly, the beneficial owner of
more than ten percent (10%) of the outstanding voting securities of
such corporation.

If any material change occurs in the facts set forth in the statement
filed with the Commissioner and sent to such insurer pursuant to this

section, an amendment setting forth such change, together with copies
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of all documents and other material relevant to such change, shall be
filed with the Commissioner and sent to such insurer by the filer

within two business days after the person learns of such change."
Sec. 28. G.S. 58-19-15(d) reads as rewritten:

"(d) The Commissioner shall approve any merger or other

acquisition of control referred to in subsection (a) of this section

unless, after a public hearing thereon, he finds any of the following:

(1) After the change of control, the domestic insurer referred to

in subsection (a) of this section would not be able to satisfy

the requirements for the issuance of a license to write the

kind or kinds of insurance for which it is presently licensed.

(2) The effect of the merger or other acquisition of control

would be substantially to lessen competition in insurance or

tend to create a monopoly in this State.

(3) The financial condition of any acquiring party might
jeopardize the financial stability of the insurer or prejudice

the interest of its policyholders.

(4) Any plans or proposals that the acquiring party has to

liquidate the insurer, sell its assets or consolidate or merge it

with any person, or to make any other material change in its

business or corporate structure or management, are unfair

and unreasonable to policyholders of the insurer and not in

the public interest.

(5) The competence, experience, and integrity of those persons

who would control the operation of the insurer are such that

it would not be in the interests of policyholders of the

insurer and of the public to permit the merger or other

acquisition of control.

(6) The acquisition is likely to be detrimental hazardous or

prejudicial to the insurance-buying public."

Sec. 29. G.S. 58-l9-l5(h) reads as rewritten:

"(h) The provisions of this section do not apply to any offer,

request, invitation, agreement, or acquisition that the Commissioner
by order exempts therefrom as (i) not having been made or entered

into for the purpose and not having the effect of changing or

influencing the control of a domestic insurer, or (ii) as otherwise not

comprehended within the purposes of this section. Nor does thi s

section apply to any transaction that is subject to the provi s ions of

G.S. 58 -7 . 150.
"

Sec. 30. G.S. 58-l9-25(a) reads as rewritten:

"(a) Every insurer that is licensed to do business in this State and
that is a member of an insurance holding company system shall

register with the Commissioner, except a foreign insurer subject to the

registration requirements and standards adopted by statute or

1702



Session Laws - 1993 CHAPTER 452

regulation in the jurisdiction of its domicile that are substantially

similar to those contained in this section and G.S. 58 - 19 -30(a) . and

G.S. 58-19-30(b), 58-19-30(c), and 58-19-30(d), or a provision such

as the following: Each registered insurer shall keep current the

information required to be disclosed in its registration statement by

reporting all material changes or additions within 15 days after the end

of the month in which it learns of each change or addition. The

insurer shall also file a copy of its registration statement and any

amendments to the statement in each state in which that insurer is

authorized to do business if requested by the insurance regulator of

that state. Any insurer that is subject to registration under this section

shall register within 30 days after it becomes subject to registration,

and an amendment to the registration statement shall be filed by

March 34 j_ of each year for any changes that may have occurred

during the previous calendar year; unless the Commissioner for good

cause shown extends the time for registration or filing, and then

within the extended time. All registration statements shall contain a

summary, on a form prescribed by the Commissioner, outlining all

items in the current registration statement representing changes from

the prior registration statement. The Commissioner may require any

insurer that is a member of a holding company system that is not

subject to registration under this section to furnish a copy of the

registration statement or other information filed by such insurance

company with the insurance regulator of its domiciliary jurisdiction."

Sec. 31. G.S. 58-19-25(b) reads as rewritten:

"(b) Every insurer subject to registration shall file the registration

statement on a form prescribed by the Commissioner, which shall

contain the following current information:

(1) The bylaws, capital structure, general financial condition,

ownership, and management of the insurer and any person

controlling the insurer.

(2) The identity and relationship of every member of the

insurance holding company system.

(3) The following agreements in force, and transactions

currently outstanding or that have occurred during the last

calendar year between such insurer and its affiliates or other

third parties where indicated :

a. Loans, other investments, or purchases, sales or

exchanges of securities of the affiliates by the insurer or

of the insurer by its affiliates.

b. Purchases, sales, or exchange of assets.

c. Transactions not in the ordinary course of business.

d. Guarantees or undertakings for the benefit of an affiliate

that resuU in an actual contingent exposure of the

1703



CHAPTER 452 Session Laws - 1993

insurer's assets to liability, other than insurance

contracts entered into in the ordinary course of the

insurer's business.

e. All management agreements, service contracts, and cost-

sharing arrangements.

f. Reinsurance agreements.

g. Dividends and other distributions to shareholders,

h. Consolidated tax allocation agreements.

(4) Any pledge of the insurer's stock, including stock of any
subsidiary or controlling affiliate, for a loan made to any
member of the insurance holding company system.

(5) Other matters concerning transactions between registered

insurers and any affiliates as may be included from time to

time in any registration forms adopted or approved by the

Commissioner."

Sec. 32. G.S. 58-19-25(d) reads as rewritten:

"(d) Subject to G.S. 58-19-30(c), each registered domestic insurer

shall report to the Commissioner all dividends and other distributions

to shareholders within 15 business days following the declaration

thereof. The Commissioner may prescribe the form to be used to

report that information."

Sec. 33. G.S. 58-19-30(b) reads as rewritten:

"(b) The following transactions involving a domestic insurer and
any person in its holding company system may not be entered into

unless the insurer has notified the Commissioner in writing of its

intention to enter into the transaction at least 30 days before the

transaction, or such shorter period as the Commissioner permits, and

the Commissioner has not disapproved it within that period:

(1) Sales, purchases, exchanges, loans or extensions of credit,

guarantees, or investments, provided the transactions equal

or exceed: (i) with respect to nonlife insurers, the lesser of

three percent (3%) of the insurer's admitted assets or

twenty-five percent (25%) of surplus as regards

policyholders; (ii) with respect to life insurers, three percent

(3%) of the insurer's admitted assets; each as of the

preceding December 3 1

.

(2) Loans or extensions of credit to any person who is not

affiliated, where the insurer makes the loans or extensions of

credit with the agreement or understanding that the proceeds

of the transactions, in whole or in substantial part, are to be

used to make loans or extensions of credit to, to purchase

assets of, or to make investments in, any affiliate of the

insurer making the loans or extensions of credit provided the

transactions equal or exceed: (i) with respect to nonlife
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insurers, the lesser of three percent (3%) of the insurer's

admitted assets or twenty-five percent (25%) of surplus as

regards policyholders; (ii) with respect to life insurers, three

percent (3%) of the insurer's admitted assets; each as of the

preceding December 3 1

.

(3) Reinsurance agreements or modifications to the agreements

in which the reinsurance premium or a change in the

insurer's liabilities equals or exceeds five percent (5%) of

the insurer's surplus as regards policyholders, as of the

preceding December 31, including those agreements that

may require as consideration the transfer of assets from an

insurer to a nonaffiliate, if an agreement or understanding

exists between the insurer and nonaffiliate that any portion of

the assets will be transferred to one or more affiliates of the

insurer.

(4) All management agreements, service contracts, or cost-

sharing arrangements wherein the annual aggregate cos t to

the insurer would equal or exceed the amounts specified in

subdivision (1) of this subsection .

(5) Any material transactions, specified by rule, that the

Commissioner determines may adversely affect the interests

of the insurer's policyholders.

Nothing in this section authorizes or permits any transactions that,

in the case of an insurer, not a member of the same holding company

system, would be otherwise contrary to law. A domestic insurer may
not enter into transactions that are part of a plan or series of like

transactions with persons within the holding company system if the

purpose of those separate transactions is to avoid the statutory

threshold amount and thus avoid the review that would otherwise

occur. If the Commissioner determines that such separate transactions

were entered into over any 12-month period for that purpose, the

Commissioner may exercise the Commissioner's authority under G.S.

58-19-50. The Commissioner, in reviewing transactions pursuant to

this subsection, shall consider whether the transactions comply with

the standards set forth in subsection (a) of this section and whether

they may adversely affect the interests of policyholders. The

Commissioner shall be notified within 30 days after any investment of

a domestic insurer in any one corporation if, as a result of the

investment, the total investment in the corporation by the insurance

holding company system exceeds ten percent (10%) of the

corporation's voting securities."

Sec. 34. G.S. 58-19-45(c) reads as rewritten:

"(c) In any case where a person has acquired or is proposing to

acquire any voting securities in violation of this Article or any rule or
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order of the Commissioner under this Article, the Superior Court of

Wake County may, on such notice as the court considers appropriate

and upon the application of the insurer or the Commissioner, seize or

sequester any voting securities of the insurer owned directly or

indirectly by the person, and issue an order with respect thereto as

may be appropriate to effectuate the provisions of this Article.

Notwithstanding any other provision of law, for the purposes of this

Article the sites of the ownership of the securities of domestic insurers

are in this State.

Notwithstanding any other provisions of law, for the purposes of

thi s Article the s ites of the ownership of the securities of domestic

insurers are in this State.
"

Sec. 35. G.S. 58-22-10 reads as rewritten:

"§55-22-/0. Definitions.

As used in this Article:

(1) 'Completed operations liability' means liability arising out

of the installation, maintenance, or repair of any product at

a site that is not owned or controlled by:

a. Any person who performs that work; or

b. Any person who hires an independent contractor to

perform that work;

but includes liability for activities that are completed or

abandoned before the date of the occurrence giving rise to

the liability.

(2) 'Domicile', for purposes of determining the state in which

a purchasing group is domiciled, means:

a. For a corporation, the state in which the purchasing

group is incorporated; and

b. For an unincorporated entity, the state of its principal

place of business.

(3) 'Hazardous financial condition' means that, based on its

present or reasonably anticipated financial condition, a risk

retention group, although not yet financially impaired or

insolvent, is unlikely to be able:

a. To meet obligations to policyholders with respect to

known claims and reasonably anticipated claims; or

b. To pay other obligations in the normal course of

business.

(4) 'Insurance' means primary insurance, excess insurance,

reinsurance, surplus lines insurance, and any other

arrangement for shifting and distributing risk that is

determined to be insurance under the laws of this State.

(5) 'Liability' means legal liability for damages, including costs

of defense, legal costs and fees, and other claims expenses,
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because of injuries to otlier persons, damage to their

property, or other damage or loss to such other persons

resulting from or arising out of any profit or nonprofit

business, trade, product, professional or other services,

premises, or operations; or any activity of any state or local

government, or any agency or political subdivision thereof.

Liability does not include personal risk liability or an

employer's liability with respect to its employees other than

legal liability under the Federal Employers' Liability Act

(45 U.S.C. § 51 et seq.).

(6) 'Personal risk liability' means liability for damage because

of injury to any person, damage to property, or other loss

or damage resulting from any personal, familial, or

household responsibilities or activities. Personal risk

liability does not include liability as defined in subdivision

(5) of this section.

(7) 'Plan of operation' or 'feasibility study' means an analysis

that presents the expected activities and results of a risk

retention group including, at a minimum:
a. -Xbe For each state in which the group intends to do

business, the coverages, deductibles, coverage limits,

rates, and rating classification systems for each kind of

insurance the group intends to offer;

b. Historical and expected loss experience of the proposed

members and national experience of similar exposures;

c. Pf€

—

forma Prospective financial statements and
projections;

d. Appropriate opinions by a qualified, independent

casualty actuary, including a determination of minimum
premium or participation levels required to commence
operations and to prevent a hazardous financial

condition;

e. Identification of management, underwriting and claim

procedures, marketing methods, managerial oversight

methods, reinsurance agreements, and investment

policies; ^nd
f. Such—other—matters—as—may—be

—

prescribed—by the

Commissioner—fof

—

liability—insurance—companies

authorized by Articles 1 through 64 of this Chapter.

Identification of each state in which the group has

obtained, or sought to obtain, a charter and license,

and a description of its status in each such state;

g^ Information sufficient to verify that the group's

members are engaged in businesses or activities similar
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or related with respect to the liability to which those

members are exposed by virtue of any related, similar,

or common business, trade, product, services,

premises, or operations; and

hi Such other matters that are prescribed by the

Commissioner for liability insurance companies

authorized by this Chapter.

(8) 'Product liability' means liability for damages because of

any personal injury, death, emotional harm, consequential

economic damage, or property damage, including damages
resulting from the loss of use of property, arising out of the

manufacture, design, importation, distribution, packaging,

labeling, lease, or sale of a product; but does not include

the liability of any person for those damages if the product

involved was in the possession of such person when the

incident giving rise to the claim occurred.

(9) 'Purchasing group' means any group that:

a. Has as one of its purposes the purchase of liability

insurance on a group basis;

b. Purchases such insurance only for its group members
and only to cover their similar or related liability

exposure, as described in sub-subdivision c. of this

subdivision;

c. Is composed of members whose businesses or activities

are similar or related with respect to the liability to

which the members are exposed by virtue of any

related, similar, or common business, trade, product,

services, premise?, or operations; and

d. Is domiciled in any state.

(10) 'Risk retention group' means any corporation or other

limited liability association formed under the laws of any

state, Bermuda, or the Cayman Islands: association:

a. Whose primary activity consists of assuming and

spreading all or any portion of the liability exposure of

its group members;
b. That is organized for the primary purpose of conducting

the activity described under sub-subdivision a. of this

subdivision; ^
c. That

(i) Is chartered and licensed as a liability insurance

company and authorized to engage in the business of

insurance under the laws of any state; or

(ii) Before January 1, 1985, was chartered or licensed

and authorized to engage in the business of insurance
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under the laws of Bermuda or the Cayman Islands and,

before that date, had certified to the insurance regulator

of at least one state that it satisfied the capitalization

requirements of such state; except that any such group

shall be considered to be a risk retention group only if

it has been engaged in business continuously since that

date and only for the purpose of continuing to provide

insurance to cover product liability or completed

operations liability, as such terms were defined in the

Product Liability Risk Retention Act of 1981 before the

effective date of the Risk Retention Act of 1986;

d. That does not exclude any person from membership in

the group solely to provide for members of such a

group a competitive advantage over such person;

e. That

(i) Has as its members only persons who have an

ownership interest in the group and that has as its

owners only persons who are members who are

provided insurance by the risk retention group; or

(ii) Has as its sole member and sole owner an

organization that is owned by persons who are provided

insurance by the risk retention group;

f. Whose members are engaged in businesses or activities

similar or related with respect to the liability of which

such members are exposed by virtue of any related,

similar, or common business trade, product, services,

premises, or operations;

g. Whose activities do not include the provision of

insurance other than:

(i) Liability insurance for assuming and spreading all

or any portion of the liability of its group

members; and

(ii) Reinsurance with respect to the liability of any

other risk retention group, or any members of

such other group, that is engaged in businesses

or activities so that such group or member meets

the requirement described in sub-subdivision f. of

this subdivision from membership in the risk

retention group that provides such reinsurance;

and

h. The name of which includes the phrase 'Risk Retention

Group'
.

"

Sec. 36. G.S. 58-22-15 reads as rewritten:

" § 58-22-15. Risk retention groups chartered in this State.
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(a) A risk retention group seeking to be chartered in this State

must be chartered and licensed as a liability insurance company under

Article 7 of this Chapter and, except as provided elsewhere in this

Article, must comply with all of the laws and rules applicable to such

insurers chartered and licensed in this State and with G.S. 58-22-20

to the extent such requirements are not a limitation on laws,

administrative rules, or requirements of this State. Before it may offer

in surance in any State» each risk retention group s hall also submit to

the Commi ssioner, for his approval a plan of operation or a feas ibility

study and revi sion s of such plan or study if the group intends to offer

any additional lines of liability insurance.

(b) Before it may offer insurance in any state, each risk retention

group shall also submit for approval to the Commissioner of this State

a plan of operation or feasibility study. The risk retention group shall

submit an appropriate revision in the event of any subsequent material

change in any item of the plan of operation or feasibility study, within

10 days after any such change. The group shall not offer any

additional kinds of liability insurance, in this State or in any other

state, until a revision of such plan or study is approved by the

Commissioner.

(c) At the time of filing its application for a charter, the risk

retention group shall provide to the Commissioner in summary form

the following information: the identity of the initial members of the

group, the identity of those individuals who organized the group or

who will provide administrative services or otherwise influence or

control the activities of the group, the amount and nature of initial

capitalization, the coverages to be afforded, and the states in which the

group intends to operate. Upon receipt of this information, the

Commissioner shall forward such information to the NAIC. Providing

notification to the NAIC is in addition to and shall not be sufficient to

satisfy the requirements of G.S. 58-22-20 or any other sections of this

Article."

Sec. 37. G.S. 58-22-20 reads as rewritten:

" § 58-22-20. Risk reteniion groups not chartered in this State.

Risk retention groups that have been chartered in states other than

this State and that seek to do business as risk retention groups in this

state must observe and abide by the laws of this State as follows:

(1) Notice of Operations and Designation of Commissioner as

Agent. ~ Before offering insurance in this State, a risk

retention group shall submit to the Commissioner:

a. A statement identifying the state or states in which the

risk retention group is chartered and licensed as a

liability insurance company, date of chartering, its

principal place of business, and such other information

1710



Session Laws - 1993 CHAPTER 452

including information on its membership, as the

Commissioner may require to verify that the risk

retention group is qualified under G.S. 58-22-10(10);

b. A copy of its plan of operations or a feasibility study

and revisions of such plan or study submitted to its state

of domicile; provided, however, that the provision

relating to the submission of a plan of operation or a

feasibility study shall not apply with respect to any line

or classification of liability insurance that (i) was

defined in the Product Liability Risk Retention Act of

1981 before October 27, 1986, and (ii) was offered

before that date by any risk retention group that had

been chartered and operating for not less than three

years before that date;

c. A statement—of

—

registration—that

—

designates

—

the

Commissioner as its agent for the purpose of receiv^ing

service of legal process, The risk retention group shall

submit a copy of any revision to its plan of operation or

feasibility study required by G.S. 58-22-15(b) at the

same time that such revision is submitted to the

Commissioner of its chartering state; and

d. A statement of registration that designates the

~ Commissioner as its agent for the purpose of receiving

service of legal process.

(2) Financial Condition. - A risk retention group doing

business in this State shall file with the Commissioner:

a. A copy of the group's financial statement submitted to

its state of domicile, which shall be certified by an

independent public accountant and contain a statement

of opinion on loss and loss adjustment expense reserves

made by a member of the American Academy of

Actuaries or a qualified loss reserve specialist, under

criteria established by the NAIC or by the

Commissioner;

b. A copy of each examination of the risk retention group

as certified by the State insurance regulator or public

official conducting the examination;

c. Upon request by the Commissioner, a copy of any audit

performed with respect to the risk retention group; and

d. Such information as may be required to verify its

continuing qualification as a risk retention group under

G.S. 58-22-10(10).

(3) Taxation.
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a. All premiums paid for coverages within this State to

risk retention groups shall be subject to taxation at the

same rate and subject to the same payment procedures
and to the same interest, fines, and penalties for

nonpayment as those applicable to surplus lines

insurance under Article 21 of this Chapter.

b. To the extent licensed agents or brokers are utilized,

utilized pursuant to G.S. 58-22-60, they shall report

and pay the taxes for the premiums for *i^ risks that

they have placed with or on behalf of a risk retention

group not chartered in this State. Such agent or broker
shall keep a complete and separate record of all policies

procured from each such risk retention group, which
record shall be open to examination by the

Commissioner, as provided in G.S. 58-2-185. These
records shall, for each policy and each kind of

insurance provided thereunder, include the following:

j_. The limit of liability;

2_. The time period covered;

3^ The effective date;

4. The name of the risk retention group that issued the

policy;

5^ The gross premium charged; and

6^ The amount of return premiums, if any.

c. To the extent extent that insurance agents or brokers

are not utilized or fail to pay the tax, each risk retention

group shall pay the tax for risks insured within the

( State. Each risk retention group shall report to the

Commissioner all premiums paid to it for risks insured

within the State.

(4) Compliance With Unfair Claims Settlement Practices Law.
— A risk retention group and its agents and representatives

shall comply with G.S. 58-3-100(5) and G.S. 58-63-

15(11).

(5) Deceptive, False, or Fraudulent Practices. - A risk

retention group shall comply with the provisions of Article

63 of this Chapter and Chapter 75 of the General Statutes

regarding deceptive, false, or fraudulent acts or practices.

(6) Examination Regarding Financial Condition. - A risk

retention group must submit to an examination by the

Commissioner to determine its financial condition if the

insurance regulator of the jurisdiction in which the group
is chartered has not initiated an examination or does not

initiate an examination within 60 days after a request by the
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Commissioner. This examination shall be coordinated to

avoid unjustified repetition and conducted in an expeditious

manner and in accordance with the Examiner Handbook of

the NAIC.

(7) Notice to Purchasers. -- Any policy issued by a risk

retention group shall contain in 10 point type and

contrasting color on the front page and the declaration

page, the following notice:

'NOTICE

This policy is issued by your risk retention group. Your

risk retention group is not subject to all of the insurance

laws and regulations of your state. In the event of the

insolvency of your risk retention group, losses under this

policy will not be paid by any insurance insolvency or

guaranty fund in this State.'

(8) Prohibited Acts Regarding Solicitation or Sale. -- The

following acts by a risk retention group are prohibited:

a. The solicitation or sale of insurance by a risk retention

group to any person who is not eligible for membership

in such group; and

b. The solicitation or sale of insurance by, or operation

of, a risk retention group that is in a hazardous

financial condition or is financially impaired.

(9) Prohibition of Ownership By An Insurance Company. --

No risk retention group shall be allowed to do business in

this State if an insurance company is directly or indirectly a

member or owner of such risk retention group, other than

in the case of a risk retention group all of whose members

are insurance companies.

(10) Prohibited Coverage. -- No risk retention group may offer

insurance policy coverage prohibited or not authorized by

this Chapter or declared unlawful by the appellate courts of

this State.

(11) Delinquency Proceedings. -- A risk retention group not

chartered in this State and doing business in this State must

comply with a lawful order issued in a voluntary dissolution

proceeding or in a delinquency proceeding commenced by

a state insurance commissioner if there has been a finding

of financial impairment after an examination under G^
58-22-20. G.S. 58-22-20(6).

(12) Penalties. - A risk retention group that violates any

provision of this Article is subject to G.S. 58-2-70. "
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Sec. 38. G.S. 58-22-40 reads as rewritten:

" § 58-22-40. Notice aiid registration requirements ofpurchasing groups.

(a) A purchasing group that intends to do business in this State

shail shall, before doing business, furnish notice to the Commissioner
that shall:

(1) Identify the state in which the group is domiciled;

(2) Specify the lines and classifications of liability insurance that

the purchasing group intends to purchase;

(3) Identify the insurer from which the group intends to

purchase its insurance and the domicile of such insurer;

(4) Identify the principal place of business of the group;

(5) Provide such other information as may be required by the

Commissioner to verify that the purchasing group is

qualified under G.S. 58-22-10(9); -and

(6) Specify the method by which and the person or persons, if

any, through whom insurance will be offered to its members
whose risks are resident or located in this State; and furnish

such information as may be required by the Commissioner

to determine the appropriate premium tax treatment .

treatment; and

(7) Identify all other states in which the group intends to do

business.

(b) The purchasing group shall register with and designate the

Commissioner as its agent solely for the purpose of receiving service

of legal documents or process, except that such requirement does not

apply in the case of a purchasing group:

(1) That

a. Was domiciled before April 2, 1986, in any state of the

United States; and

b. Is domiciled on and after October 27, 1986, in any state

of the United States;

(2) That before October 27, 1986, purchased insurance from an

insurer licensed in any state; and since October 27, 1986,

purchased its insurance from an insurer licensed in any

state;

(3) That was a purchasing group under the requirements of the

Product Liability Retention Act of 1981 before October 27,

1986; and

(4) That does not purchase insurance that was not authorized for

purposes of an exemption under that act, as in effect before

October 27, 1986.

(c) A purchasing group shall notify the Commissioner of any

changes in any of the items in subsection (a) of this section within 10

days after those changes.
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(d) Each purchasing group that is required to give notice under

subsection (a) of this section shall also furnish such information as

may be required by the Commissioner to:

(1) Verify that the entity qualifies as a purchasing group;

(2) Determine where the purchasing group is located; and

(3) Determine appropriate tax treatment.
"

Sec. 39. Article 23 of Chapter 58 of the General Statutes is

amended by adding a new section to read:

" § 58-23-26. Financial monitoring and evaluation of pools.

(a) Each pool shall have an annual audit by an independent

certified public accountant, at the expense of the pool, and shall make

a copy of the audit available to the governing body or chief executive

officer of each member of the pool. A copy of the audit shall be filed

with the Commissioner within 130 days after the end of the pool's

fiscal year, unless that time is extended by the Commissioner. The
annual audit shall report the financial position of the pool in

conformity with statutory accounting practices prescribed or permitted

by the Commissioner.

(b) Each pool shall have an actuarial evaluation of its loss and loss

adjustment expense reserves, including reserves for loss and loss

adjustment expenses incurred but not reported, performed annually by

a qualified actuary. A copy of the evaluation shall be filed with the

Commissioner along with the annual audit submitted pursuant to

subsection (a) of this section. A 'qualified actuary' shall be as defined

or prescribed by the Commissioner.

(c) Each pool is subject to G.S. 58-2-131, 58-2-132, 58-2-133,

58-2-150, 58-2-155, 58-2-165. 58-2-180. 58-2-185, 58-2-190, 58-2-

200, 58-3-70, 58-3-75, 58-3-80, 58-3-105, 58-6-5, 58-7-21, 58-7-26,

58-7-30, 58-7-32, 58-7-50, 58-7-55, 58-7-140, 58-7-160, 58-7-162,

58-7-163, 58-7-165, 58-7-167, 58-7-168. 58-7-170, 58-7-172, 58-7-

173, 58-7-175, 58-7-177, 58-7-179, 58-7-180, 58-7-183, 58-7-185,

58-7-187, 58-7-188, 58-7-190. 58-7-192. 58-7-193, 58-7-195, 58-7-

197, 58-7-200, and Articles 13, 19, and 34 of this Chapter. Annual
financial statements required by G.S. 58-2-165 shall be filed by each

pool within 60 days after the end of the pool's fiscal year, subject to

extension by the Commissioner. "

Sec. 40. A new section is added to Article 30 of Chapter 58 of

the General Statutes to read:
"
§ 58-30-71. Immunity and indemnification of the receiver and

employees.

(a) For the purposes of this section, the persons entitled to

protection under this section are:
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(1) All receivers responsible for the conduct of a delinquency
proceeding under this Article, including present and former
receivers; and

(2) Their employees meaning all present and former special

deputies and assistant special deputies appointed by the

Commissioner, staff assigned to the delinquency proceeding
employed by the Attorney Generars Office, and all persons
whom the Commissioner, special deputies, or assistant

special deputies have employed to assist in a delinquency
proceeding under this Article. Attorneys, accountants,
auditors, and other professional persons or firms, who are
retained by the receiver as independent contractors and their

employees are not employees of the receiver for purposes of
this section.

(b) The receiver and his employees have official immunity and are
immune from suit and liability, both personally and in their official

capacities, for any claim for damage to or loss of property or personal
injury or other civil liability caused by or resulting from any alleged
act, error, or omission of the receiver or any employee arising out of
or by reason of their duties or employment; provided that nothing in

this section holds the receiver or any employee immune from suit or
liability for any damage, loss, injury, or liability caused by the

intentional or willful and wanton misconduct of the receiver or any
employee or for any bodily injury caused by the operation of a motor
vehicle.

(c) If any legal action is commenced against the receiver or any
employee, whether against him personally or in his official capacity,

alleging property damage, property loss, personal injury, or other civil

liability caused by or resulting from any alleged act, error, or
omission of the receiver or any employee arising out of or by reason
of their duties or employment, the receiver and any employee shall be
indemnified from the assets of the insurer for all expenses, attorneys'

fees, judgments, settlements, decrees, or amounts due and owing or
paid in satisfaction of or incurred in the defense of such legal action;

unless it is determined upon a final adjudication on the merits that the

alleged act, error, or omission of the receiver or employee giving rise

to the claim did not arise out of or by reason of his duties or
employment, or was caused by intentional or willful and wanton
misconduct-

ed) Attorneys' fees and all related expenses incurred in defending a

legal action for which immunity or indemnity is available under this

section shall be paid from the assets of the insurer, as they are
incurred, before the final disposition of the action, upon receipt of any
agreement by or on behalf of the receiver or employee to repay the
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attorneys' fees and expenses if it is ultimately determined upon a final

adjudication on the merits that the receiver or employee is not entitled

to immunity or indemnity under this section.

(e) Any indemnification for expense payments, judgments,

settlements, decrees, attorneys' fees, surety bond premiums, or other

amounts paid or to be paid from the insurer's assets under this section

shall be an administrative expense of the insurer.

(f) In the event of any actual or threatened litigation against a

receiver or any employee for which immunity or indemnity may be

available under this section, a reasonable amount of funds, that in the

judgment of the Commissioner may be needed to provide immunity or

indemnity, shall be segregated and reserved from the assets of the

insurer as security for the payment of indemnity until all applicable

statutes of limitation have run, all actual or threatened actions against

the receiver or any employee have been completely and finally

resolved, and all obligations of the insurer and the Commissioner
under this section have been satisfied.

(g) In lieu of segregation and reserving of funds, the

Commissioner may, in his discretion, obtain a surety bond or make
other arrangements that will enable the Commissioner to fully secure

the payment of all obligations under this section.

(h) If any legal action against an employee for which indemnity

may be available under this section is settled before final adjudication

on the merits, the insurer must pay the settlement amount on behalf of

the employee, or indemnify the employee for the settlement amount,

unless the Commissioner determines:

(1) That the claim did not arise out of or by reason of the

employee's duties or employment; or

(2) That the claims were caused by the intentional or willful and

wanton misconduct of the employee.

(i) In any legal action in which the receiver is a defendant, that

portion of any settlement relating to the alleged act, error, or omission

of the receiver is subject to the approval of the court before which the

delinquency proceeding is pending. The court shall not approve that

portion of the settlement if it determines:

(1) That the claim did not arise out of or by reason of the

receiver's duties or employment; or

(2) That the claim was caused by the intentional or willful and

wanton misconduct of the receiver.

0) Nothing in this section deprives the receiver or any employee of

any immunity, indemnity, benefits of law, rights, or any defense

otherwise available.
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(k) Subsection (b) of this section applies to any suit based in whole
or in part on any alleged act, error, or omission that occurs on or

after October 1, 1993.

(1) No legal action shall lie against the receiver or any employee

based in whole or in part on any alleged act, error, or omission that

occurred before October 1, 1993, unless suit is filed and valid service

of process is obtained within 12 months after October 1, 1993.

(m) Subsections (c), (h), and (i) of this section apply to any suit

that is pending on or filed after October 1, 1993, without regard to

when the alleged act, error, or omission took place.
"

Sec. 41. G.S. 58-30-95 reads as rewritten:

"§ 58-30-95. Termination of rehabilitation.

(a) Whenever the rehabilitator believes further attempts to

rehabilitate an insurer would substantially increase the risk of loss to

creditors, policyholders or the public, or would be futile, the

rehabilitator may petition the Court for an order of liquidation. A
petition under this subsection shall have the same effect as a petition

under G.S. 58-30-100. The Court may make such findings and issue

such orders at any time upon its own motion. The Court shall permit

the directors of the insurer to take such actions as are reasonably

necessary to defend against the petition and may order payment from

the estate of the insurer of such costs and other expenses of defense as

justice may require. The court may allow the payment of costs and

expenses incurred in defending against the petition for an order of

liquidation only upon a specific finding that the defense was
conducted, and the costs and expenses were incurred, in good faith.

The directors shall have the burden of proving good faith. Evidence

of good faith shall be the existence of a reasonable basis to conclude

that the insurer is actually solvent or that there exists a viable means
to accomplish rehabilitation without jeopardizing the remaining assets

of the insurer and that continued operation of the insurer is in the best

interest of the policyholders, stockholders, and creditors.

(b) The rehabilitator may at any time petition the Court for an

order terminating rehabilitation of an insurer. The Court shall also

permit the directors of the insurer to petition the Court for an order

terminating rehabilitation of the insurer and may order payment from

the estate of the insurer of such costs and other expenses of such

petition as justice may require. The court may allow the payment of

costs and expenses incurred in defending against the petition for an

order terminating rehabilitation only upon a specific finding that the

defense was conducted, and the costs and expenses were incurred, in

good faith. The directors shall have the burden of proving good faith.

Evidence of good faith shall be the existence of a reasonable basis to

conclude that the insurer is actually solvent or that there exists a
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viable means to accomplish rehabilitation without jeopardizing the

remaining assets of the insurer and that continued operation of the

insurer is in the best interest of the policyholders, stockholders, and

creditors. If the Court finds that rehabilitation has been accomplished

and that grounds for rehabilitation under G.S. 58-30-75 no longer

exist, it shall order that the insurer be restored to possession of its

property and the control of the business. The Court may also make

that finding and issue that order at any time upon its own motion."

Sec. 42. G.S. 58-7-21(b)(2) reads as rewritten:

"(2) Credit shall be allowed when the reinsurance is ceded to an

assuming insurer that is accredited as a reinsurer in this

State. An accredited reinsurer is one that:

a. Files with the Commissioner evidence of its submission

to this State's jurisdiction;

b. Submits to this State's authority to examine its books and

records;

c. Is licensed to transact insurance or reinsurance in at

least one state, or in the case of a United States branch

of an alien assuming insurer is entered through and

licensed to transact insurance or reinsurance in at least

one state;

d. Files annually with the Commissioner a copy of its

annual statement filed with the insurance regulator of its

state of domicile and domicile, a copy of its most recent

audited financial statement; statement, and a fee of five

hundred dollars ($500.00); and either

1. Maintains a policyholders' surplus in an amount that

is not less than twenty million dollars ($20,000,000)

and whose accreditation has not been denied by the

Commissioner within 90 days after its submission; or

2. Maintains a policyholders' surplus in an amount less

than twenty million dollars ($20,000,000) and whose

accreditation has been approved by the

Commissioner.

No credit shall be allowed a domestic ceding

insurer if the assuming insurer's accreditation has

been revoked by the Commissioner after notice and

opportunity for a hearing."

Sec. 43. G.S. 5 8-34-2 (a) reads as rewritten:

"(a) As used in this Article:

(1) 'Control', including the terms 'controlling', 'controlled by',

and 'under common control', means the direct or indirect

possession of the power to direct or cause the direction of

the management and policies of a person, whether through
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the ownership of voting securities, by contract other than a

commercial contract for goods or nonmanagement services,
' y or otherwise, unless the power is the result of an official

position with or corporate office held by the person.

(2) 'Insurer' means a domestic insurer but does not mean a

reciprocal regulated under Article 1 5 of this Chapter.

(3) 'Managing general agent' or 'MGA' means any person who
negotiates and binds ceding reinsurance contracts on behalf

of an insurer or manages all or part of the insurance

business of an insurer (including the management of a

separate division, department, or underwriting office) and

acts as an agent for the insurer, whether known as a

managing general agent, manager, or other similar term,

who, with or without the authority, either separately or

' together with persons under common control, produces,

directly or indirectly, and underwrites an amount of gross

direct written premium equal to or more than five percent

(5%) of the policyholder surplus as reported in the last

annual statement of the insurer in any one quarter or year

together with one or more of the following activities related

to the business produced: (i) adjusts or pays any claims, or

(ii) negotiates reinsurance on behalf of the insurer . 'MGA'
does not mean an employee of the insurer; an underwriting

manager who, pursuant to contract, manages all or part of

the insurance operations of the insurer, is under common
control with the insurer, is subject to Article 19 of this

Chapter, and whose compensation is not based on the

volume of premiums written; or a person who, under Article

15 of this Chapter, is designated and authorized by

subscribers as the attorney-in-fact for a reciprocal having

authority to obligate them on reciprocal and other insurance

contracts; or a U.S. Manager of the United States branch of

an alien insurer .

(4) 'Qualified actuary' means a person who meets the standards

of a qualified actuary as specified in the NAIC Annual

Statement Instructions, as amended or clarified by rule,

order, directive, or bulletin of the Department, for the type

of insurer for which the MGA is establishing loss reserves.

(5) 'Underwrite' means the authority to accept or reject risk on

behalf of the insurer.

"

Sec. 44. G.S. 58-34-2(d) reads as rewritten:

"(d) No person acting as an MGA shall place business with an

insurer unless there is in force a written contract between the MGA
and the insurer that sets forth the responsibilities of each party and,
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where both parties share responsibility for a particular function,

specifies the division of such responsibilities, and that contains the

following minimum provisions:

(1) The insurer may terminate the contract for cause upon

written notice to the MGA. The insurer may suspend the

underwriting authority of the MGA during the pendency of

any dispute regarding the cause for termination.

(2) The MGA will render accounts to the Insurer detailing all

transactions and remit all funds due under the contract to

the insurer on not less than a monthly basis.

(3) All funds collected for the account of an insurer will be

held by the MGA in a fiduciary capacity in a bank that is a

member of the Federal Reserve System. This account shall

be used for all payments on behalf of the insurer. The
MGA may retain no more than three months estimated

claims payments and allocated loss adjustment expenses.

(4) Separate records of business written by the MGA will be

maintained. The insurer shall have access to and right to

copy all accounts related to its business in a form usable by

the insurer, and the Commissioner shall have access to all

books, bank accounts, and records of the MGA in a form

usable to the Commissioner. The records shall be retained

according to the provisions of 1 1 NCAC 1 1CO 105.

(5) The contract may not be assigned in whole or part by the

MGA.
(6) Appropriate underwriting guidelines, including: the

maximum annual premium volume; the basis of the rates to

be charged; the types of risks that may be written;

maximum limits of liability; applicable exclusions;

territorial limitations; policy cancellation provisions; and

the maximum policy period. The insurer shall have the

right to cancel or nonrenew any policy of insurance subject

to applicable laws and rules.

(7) If the contract permits the MGA to settle claims on behalf

of the insurer:

a. All claims must be reported to the MGA insurer in a

timely manner.

b. A copy of the claim file will be sent to the insurer at its

request or as soon as it becomes known that the claim:

has the potential to exceed an amount determined by the

insurer and approved by the Commissioner; involves a

coverage dispute; may exceed the MGA's claims

settlement authority; is open for more than six months;
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or is closed by payment of an amount set by the insurer

and approved by the Commissioner.

c. All claim files will be the joint property of the insurer

and MGA. However, upon an order of liquidation of

the insurer the files shall become the sole property of

the insurer or its estate; the MGA shall have reasonable

access to and the right to copy the files on a timely

:;h: baSiS.

d. Any settlement authority granted to the MGA may be

terminated for cause upon the insurer's written notice

to the MGA or upon the termination of the contract.

The insurer may suspend the settlement authority

during the pendency of any dispute regarding the cause

for termination.

(8) Where electronic claims files are in existence, the contract

must address the timely transmission of the data.

(9) If the contract provides for a sharing of interim profits by

the MGA, and the MGA has the authority to determine the

amount of the interim profits by establishing loss reserves,

controlling claim payments, or by any other manner,

interim profits will not be paid to the MGA until one year

after they are earned for property insurance business and

five years after they are earned on casualty business and

not until the profits have been verified under subsection

(m) of this section. '.

(10) The MGA shall not:

a. Bind reinsurance or retrocessions on behalf of the

insurer, except that the MGA may bind facultative

' reinsurance contracts pursuant to obligatory facultative

agreements if the contract with the insurer contains

reinsurance underwriting guidelines including, for both

reinsurance assumed and ceded, a list of reinsurers

with which such automatic agreements are in effect, the

coverages and amounts or percentages that may be

reinsured, and commission schedules;

b. Commit the insurer to participate in insurance or

reinsurance syndicates;

c. Appoint any producer without assuring that the

producer is lawfully licensed to transact the type of

insurance for which the producer is appointed;

d. Without prior approval of the insurer, pay or commit
the insurer to pay a claim over a specified amount, net

of reinsurance, which shall not exceed one percent

(1%) of the insurer's policyholder's surplus as of the
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preceding December 31 of the last completed calendar

year '

e. Collect any payment from a reinsurer or commit the

insurer to any claim settlement with a reinsurer,

without the insurer's prior approval. If prior approval

is given, a report must be promptly forwarded to the

insurer;

f. Permit its subproducer to serve on the insurer's board

of directors;

g. Jointly employ an individual who is employed with the

insurer; or

h. Appoint a sub-MGA."
Sec. 45. G.S. 58-34-2(1) reads as rewritten:

"(i) Within 15 days after entering into or termination of a contract

with an MGA, the insurer shall provide written notification of the

appointment or termination to the Commission. Notices of

appointment of an MGA shall include a copy of the contract, a

statement of duties that the MGA is expected to perform on behalf of

the insurer, the kinds lines of insurance for which the MGA is to be

authorized to act, whether any affiliation exists between the insurer

and the MGA and the basis for the affiliation, NAIC biographical

affidavit for each officer, director, and each person who owns ten

percent (10%) or more of the outstanding voting stock of the MGA,
and any other information the Commissioner may request. The

Commissioner may prescribe the form to be used for notification of

the information required by this item."

Sec. 46. G.S. 58-34-2(1) reads as rewritten:

"(1) An insurer shall not appoint to its board of directors an

officer, director, employee, subagent, or controlling shareholder of its

MGAs. This subsection does not apply to relationships governed by

Article 19 of this Chapter or, if applicable, G.S. 58 -7 . 157. G.S. 58-3-

165.
"

Sec. 47. G.S. 58-34-2(n) reads as rewritten:

"(n) If the Commissioner finds after a hearing conducted in

accordance with G.S. 5 8 -2 -50 that any person has violated any

provision of this Article, determines that an MGA or any other person

has not materially complied with this section or with any rule adopted

or order issued under this section, after notice and opportunity to be

heard, the Commissioner may order:

(1) For each separate violation, a civil penalty of one thousand

dollars ($1,000) to be credited to the General Fund; under

the procedures in G.S. 58-2-70(d); or

(2) Revocation or suspension of the agent's license, or person's

license.
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43) The MGA to reimburse the insurer or the rehabilitator or

liquidater of the insurer for any losses incurred by the

insurer caused by a violation of this Article committed by the

MGA .

If the Commissioner finds that because of a material noncompliance

that an insurer has suffered any loss or damage, the Commissioner

may maintain a civil action brought by or on behalf of the insurer and

its policyholders and creditors for recovery of compensatory damages
for the benefit of the insurer and its policyholders and creditors or for

other appropriate relief.
"

Sec. 48. G.S. 58-34-2 is amended by adding a nev^^ subsection

to read:
"
(p) If an order of rehabilitation or liquidation of the insurer has

been entered under Article 30 of this Chapter, and the receiver

appointed under that order determines that the MGA or any other

person has not materially complied with this section, or any regulation

or order promulgated thereunder, and the insurer suffered any loss or

damage therefrom, the receiver may maintain a civil action for

recovery of damages or other appropriate sanctions for the benefit of

the insurer.
"

Sec. 49. G.S. 58-34-10 reads as rewritten:

"^58-34-10. Management contracts.

(a) All

—

agreements—or contracts—under—which—any person—i«

delegated management duties or control of a domestic insurer, or

which transfer a substantial part of any major function of a domestic

insurer—sweh—as

—

adjustment—of

—

losses ^
—production—of

—

bu siness ,

investment of assets , or general servicing of the ins urer' s bu s iness

mu s t be filed with the Commissioner on or before the effective date of

such contract or agreement. Subject to G.S. 58-19-30(b)(4), any

domestic insurer that enters into a management contract must file that

contract with the Commissioner on or before its effective date. As
used in this section, 'management contract' means any agreement or

contract under which any person is delegated management duties or

control of an insurer, or transfers a substantial part of any major

function of an insurer, such as adjustment of losses, production of

business, investment of assets, or general servicing of the insurer's

business.

(b) There shall be exempted from the filing requirement of thi s

section contracts by groups of affiliated insurers on a pooled funds

bas is or service company management basis,—where costs to the

individual member in surers are charged on an actually incurred or

closely estimated basis.—However, these contracts must be reduced to

written form. Any domestic insurer that has a management contract

shall file a statement with the initial filing of that contract that
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discloses (i) criteria on which charges to the insurer are based for that

contract; (ii) whether management personnel or other employees of

the insurer are to be performing management functions and receiving

any remuneration therefor through that contract in addition to the

compensation by way of salary received directly from the insurer for

their services; (iii) whether the contract transfers substantial control of

the insurer or any of the powers vested in the board of directors, by

statute, articles of incorporation, or bylaws, or substantially all of the

basic functions of the insurer's management; (iv) biographical

information for each officer and director of the management firm; and

(v) other information concerning the contract or the management firm

as may be included from time to time in any registration forms

adopted or approved by the Commissioner. Such statement shall be

filed on a form prescribed by the Commissioner.

(c) Any domestic insurer that amends or cancels a management

contract filed pursuant to subsection (a) of this section shall notify the

Commissioner thereof within 15 business days after the amendment or

cancellation. If the contract is amended, the notice shall provide a

copy of the amended contract and shall disclose if the amendment

affects any of the items in subsection (b) of this section. The

Commissioner may prescribe a form to be used to provide notice

under this subsection.

(d) Any domestic insurer that has a management contract shall file

a statement on or before March 1 of each year, for the preceding

calendar year, disclosing (i) total charges incurred by the insurer

under the contract; (ii) any salaries, commissions, or other valuable

consideration paid by the insurer direcdy to any officer, director, or

shareholder of the management firm; and (iii) other information

concerning the contract or the management firm as may be included

from time to time in any registration forms adopted or approved by the

Commissioner. The Commissioner may prescribe a form to be used

to provide the information required by this subsection.

(e) Any domestic insurer that has a management contract may

request an exemption from the filing requirements of this section if the

contract is for a group of affiliated insurers on a pooled funds basis or

service company management basis, where costs to the individual

member insurers are charged on an actually incurred or closely

estimated basis. The request for an exemption must be in writing,

must explain the basis for the exemption, and must be received by the

Commissioner on or before the effective date of the contract. As used

in this subsection, 'affiliated' has the same meaning as in G.S. 58-19-

5(1). Management contracts exempted under this subsection must still

be reduced to written form.
"

Sec. 50. G.S. 58-34-15 reads as rewritten:
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" % 58-34-15. Grounds for disapproval.

(a) The Commissioner must disapprove any management contract

or service agreement filed under G.S. 58-34-10 if, at any time, the

Commissioner finds:

(1) That the service or management charges are based upon

criteria unrelated either to the managed insurer's profits or

to the reasonable customary and usual charges for such

services or are based on factors unrelated to the value of

such services to the insurer; or

(2) That management personnel or other employees of the

insurer are to be performing management functions and

receiving any remuneration therefor through the

management or service contract in addition to the

compensation by way of salary received directly from the

insurer for their services; or

(3) That the contract would transfer substantial control of the

insurer or any of the powers vested in the board of

directors, by statute, articles of incorporation, or bylaws, or

substantially all of the basic functions of the insurance

company management; or

(4) That the contract contains provisions that would be clearly

detrimental to the best interest of policyholders,

stockholders, or members of the insurer; or

(5) That the officers and directors of the management firm are

of known bad character or have been affiliated, directly or

indirectly, through ownership, control, management,

reinsurance transactions, or other insurance or business

relations with any person known to have been involved in

the improper manipulation of assets, accounts, or

reinsurance.

(b) If the Commissioner disapproves of any management contract

or service agreement, contract, notice of such action shall be given to

the insurer assigning the reasons therefor in writing. The
Commissioner shall grant any party to the contract a hearing upon

request according to G.S. 58-2-50."

Sec. 51. G.S. 58-48-20 reads as rewritten:

"^58-48-20. Definitions.

As used in this Article: :>-

(1) 'Account' means any one of the three accounts created by

G.S. 58-48-25.

(la) 'Affiliate' means a person who directly, or indirectly,

through one or more intermediaries, controls, is controlled

by, or is under common control with an insolvent insurer
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* on December 31 of the year next preceding the date the

insurer becomes an insolvent insurer.

(2) 'Association' means the North Carolina Insurance

Guaranty Association created under G.S. 58-48-25.

(2a) 'Claimant' means any insured mailing a first party claim or

any person instituting a liability claim; provided that no

person who is an affiliate of the insolvent insurer may be a

claimant.

(3) Repealed by Session Laws 1991, c. 720, s. 6.

(3a) 'Control' means the possession, direct or indirect, of the

power to direct or cause the direction of the management
and policies of a person, whether through the ownership of

voting securities, by contract other than a commercial

contract for goods or nonmanagement services, or

otherwise, unless the power is the result of an official

position with or corporate office held by the person.

Control shall be presumed to exist if any person, directly or

indirectly owns, controls, holds with the power to vote, or

holds proxies representing ten percent (10%) or more of

the voting securities of any other person. This presumption

may be rebutted by a showing that control does not exist in

fact.

(4) 'Covered claim' means an unpaid claim, including one of

unearned premiums, which is in excess of fifty dollars

($50.00) and arises out of and is within the coverage and

not in excess of the applicable limits of an insurance policy

to which this Article applies as issued by an insurer, if

such insurer becomes an insolvent insurer after the

effective date of this Article and (i) the claimant or insured

is a resident of this State at the time of the insured event;

provided that for entities other than an individual, the

residence of a claimant or insured is the state in which its

principal place of business is located at the time of the

insured event; or (ii) the property from which the claim

arises is permanently located in this State. 'Covered claim'

shall not include any amount awarded as punitive or

exemplary damages; sought as a return of premium under

any retrospective rating plan; or due any reinsurer,

insurer, insurance pool, or underwriting association, as

subrogation or contribution recoveries or otherwise.

(5) 'Insolvent insurer' means (i) an insurer licensed and

authorized to transact insurance in this State either at the

time the policy was issued or when the insured event

occurred and (ii) against whom an order of liquidation with
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a finding of insolvency has been entered after the effective

date of this Article by a court of competent jurisdiction in

the insurer's state of domicile or of this State under the

provisions of Article 30 of this Chapter, and which order of
r ' liquidation has not been stayed or been the subject of a writ

of supersedeas or other comparable order.

(6) 'Member insurer' means any person who (!) writes any
kind of insurance to which this Article applies under G.S.
58-48-10, including the exchange of reciprocal or
interinsurance contracts, and (ii) is licensed and authorized
to transact insurance in this State.

(7) 'Net direct written premiums' means direct gross premiums
written in this State on insurance policies to which this

Article applies, less return premiums thereon and dividends
paid or credited to policyholders on such direct business.

.; 'Net direct written premiums' does not include premiums
on contracts between insurers or reinsurers.

(8) 'Person' means any individual, corporation, partnership,

association or voluntary organization.

(9) 'Policyholder' means the person to whom an insurance
policy to which this Article applies was issued by an
insurer which has become an insolvent insurer.

(10) 'Resident' means:

a. An individual domiciled in this State;

h^ An individual formerly domiciled in this State at the

time the applicable policy was issued or renewed and
the term of the policy had not expired at the time of the

insured event, and who at the time of the insured event

had complied with the laws of the current domicile
necessary to allow maintenance in force and effect of
the applicable policy; or

£. In the case of a corporation or other entity that is not a
natural person, a corporation or entity whose principal

place of business is located in this State at the time of
the insured event.

"

Sec, 52. G.S. 58-58-50 is amended by adding the following
new subsections:

"
(i) Every life insurance company doing business in this State shall

annually submit the opinion of a qualified actuary as to whether the

reserves and related actuarial items held in support of the policies and
contracts specified by the Commissioner by rule are computed
appropriately, are based on assumptions that satisfy contractual

provisions, are consistent with previously reported amounts, and
comply with applicable laws of this State. The Commissioner by rule
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shall define the specifics of this opinion and add any other items

deemed to be necessary to its scope. Every life insurance company,

except as exempted by or pursuant to rule, shall also annually include

in the opinion required by this subsection, an opinion of the same

qualified actuary as to whether the reserves and related actuarial items

held in support of the policies and contracts specified by the

Commissioner by rule, when considered in light of the assets held by

the company with respect to the reserves and related actuarial items,

including but not limited to the investment earnings on the assets and

the considerations anticipated to be received and retained under the

policies and contracts, make adequate provision for the company's

obligations under the policies and contracts, including but not limited

to the benefits under and expenses associated with the policies and

contracts. The Commissioner may provide by rule for a transition

period for establishing any higher reserves that the qualified actuary

may deem to be necessary in order to render the opinion required by

this subsection.

(j) Each opinion required by subsection (i) of this section shall be

governed by the following provisions:

(1) A memorandum, in form and substance acceptable to the

Commissioner as specified by rule, shall be prepared to

support each actuarial opinion.

(2) If the insurance company fails to provide a supporting

memorandum at the request of the Commissioner within a

period specified by rule or the Commissioner determines

that the supporting memorandum provided by the insurance

company fails to meet the standards prescribed by the rules

or is otherwise unacceptable to the Commissioner, the

Commissioner may engage a qualified actuary at the

expense of the company to review the opinion and the basis

for the opinion and prepare such supporting memorandum
as is required by the Commissioner.

(3) The opinion shall be submitted with the annual statement

reflecting the valuation of such reserve liabilities for each

year ending on or after December 31, 1994.

(4) The opinion shall apply to all business in force including

individual and group health insurance plans, in form and

substance acceptable to the Commissioner as specified by
rule.

(5) The opinion shall be based on standards adopted from time

to time by the actuarial standards board and on such

additional standards as the Commissioner may by rule

prescribe.
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(6) In the case of an opinion required to be submitted by a

foreign or alien company, the Commissioner may accept

the opinion filed by that company with the insurance

supervisory official of another state if the Commissioner
determines that the opinion reasonably meets the

requirements applicable to a company domiciled in this

' State.

(7) For the purposes of this section, 'qualified actuary' means
a member in good standing of the American Academy of

Actuaries who meets the requirement set forth in such
rules.

(8) Except in cases of fraud or willful misconduct, the qualified

actuary shall not be liable for damages to any person (other

than the insurance company and the Commissioner) for any

act, error, omission, decision, or conduct with respect to

the actuary's opinion.

(9) Disciplinary action by the Commissioner against the

company or the qualified actuary shall be defined in rules

by the Commissioner.

(10) Any memorandum in support of the opinion, and any other

material provided by the company to the Commissioner in

connection therewith, shall be kept confidential by the

Commissioner and shall not be made public and shall not

be subject to subpoena, other than for the purpose of

defending an action seeking damages from any person by
reason of any action required by this section or by rules

adopted under this section; provided, however, that the

memorandum or other material may otherwise be released

by the Commissioner (i) with the written consent of the

company or (ii) to the American Academy of Actuaries

upon request stating the memorandum or other material is

required for the purpose of professional disciplinary

proceedings and setting forth procedures satisfactory to the

Commissioner for preserving the confidentiality of the

memorandum or other material. Once any portion of the

confidential memorandum is cited by the company in its

marketing or is cited before any governmental agency other

,
than a state insurance department or is released by the

company to the news media, all portions of the confidential

memorandum shall be no longer confidential.

(k) The Commissioner shall adopt rules containing the minimum
standards applicable to the valuation of health plans.

"

Sec. 53. G.S. 58-58-50(c)(l) reads as rewritten:
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"(1) Except as otherwise provided in subdivisions (3) and (4) of

this subsection, the minimum standard for the valuation of

all such policies and contracts issued prior to before the

operative effective date of G.S. 58-58 -55 this section shall

be that provided by the laws in effect immediately prior to

such before that date, except that the minimum standard for

the valuation of annuities and pure endowments purchased

under group annuity and pure endowment contracts issued

prior to—such effective before that date shall be that

provided by the laws in effect immediately prior to such

before that date but replacing the interest rates specified in

such laws by an interest rate of five percent (5%) per

annum, and five and one-half percent (5 1/2%) interest for

single premium life insurance policies ."

Sec. 54. G.S. 58-58-50(c)(2) reads as rewritten:

"(2) Except as otherwise provided in subdivisions (3) and (4) of

this subsection, the minimum standards for the valuation of

all such policies and contracts issued on or after the

operative date of G.S. 58-58-55 effective date of this section

shall be the Commissioner's reserve valuation methods

defined in subsections (d), (d-1) and (g), five percent (5%)
interest for group annuity and pure endowment contracts

and three and one-half percent (3 1/2%) interest for all

other policies and contracts, or, in the case of policies and

contracts other than annuity and pure endowment contracts,

issued on or after July 1, 1975, four percent (4%) interest

for such policies issued prior to April 19, 1979, and four

and one-half percent (4 1/2%) interest for such policies

issued on or after April 19, 1979. and the following tables:

a. For all ordinary policies of life insurance issued on the

standard basis, excluding any disability and accidental

death benefits in such policies — the Commissioner's

1941 Standard Ordinary Mortality Table for such

policies issued prior to the operative date of subdivision

(e)(2) of G.S. 58-58-55, the Commissioner's 1958

Standard Ordinary Mortality Table for such policies

issued on or after the operative date of subdivision

(e)(2) of G.S. 58-58-55 prior to the operative date of

subdivision (e)(4) of G.S. 58-58-55, provided that for

any category of such policies issued on female risks, all

modified net premiums and present values referred to in

this section may be calculated according to an age not

more than six years younger than the actual age of the

insured; and, for such policies issued on or after the
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operative date of subdivision (e)(4) of G.S. 58-58-55,
(i) the Commissioner's 1980 Standard Ordinary
Mortality Table, or (ii) at the election of the company
for any one or more specified plans of life insurance,

the Commissioner's 1980 Standard Ordinary Mortality

:, Table with Ten-Year Select Mortality Factors, or (iii)

any ordinary mortality table, adopted after 1980 by the

NAIC, that is approved by regulation promulgated by
the Commissioner for use in determining the minimum
standard of valuation for such policies;

b. For all industrial life insurance policies issued on the

standard basis, excluding any disability and accidental

death benefits in such policies - the 1941 Standard

Industrial Mortality Table for such policies issued prior

to the operative date of subdivision (e)(3) of G.S.
58-58-55 and for such policies issued on or after such
operative date the Commissioner's 1961 Standard

Industrial Mortality Table or any industrial mortality

table, adopted after 1980 by the NAIC, that is approved
by regulation promulgated by the Commissioner for use

in determining the minimum standard of valuation for

such policies;

c. For individual annuity and pure endowment contracts,

excluding any disability and accidental death benefits in

such policies - the 1937 Standard Annuity Mortality

Table or, at the option of the company, the Annuity
Mortality Table for 1949, Ultimate, or any modification

of either of these tables approved by the Commissioner;
d. For group annuity and pure endowment contracts,

excluding any disability and accidental death benefits in

such policies — the Group Annuity Mortality Table for

1951, any modification of such table approved by the

Commissioner, or, at the option of the company, any of

the tables or modifications of tables specified for

individual annuity and pure endowment contracts;

e. For total and permanent disability benefits in or

supplementary to ordinary policies or contracts — for

policies or contracts issued on or after January 1, 1966,

the tables of Period 2 disablement rates and the 1930 to

1950 termination rates of the 1952 Disability Study of

> the Society of Actuaries, with due regard to the type of

benefit or any tables of disablement rates and
! - termination rates, adopted after 1980 by the NAIC, that

[ are approved by regulation promulgated by the
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Commissioner for use in determining the minimum

standard of valuation for such policies; for policies or

contracts issued on or after January 1, 1961, and prior

to January 1, 1966, either such tables or, at the option

of the company, the Class (3) Disability Table (1926);

and for policies issued prior to January 1, 1961, the

Class (3) Disability Table (1926). Any such table shall,

for active lives, be combined with a mortality table

permitted for calculating the reserves for life insurance

policies;

f. For accidental death benefits in or supplementary to

policies -- for policies issued on or after January I,

1966, the 1959 Accidental Death Benefits Table or any

accidental death benefits table, adopted after 1980 by

the NAIC, that is approved by regulation promulgated

by the Commissioner for use in determining the

minimum standard of valuation for such policies; for

policies issued on or after January 1, 1961, and prior

to January 1, 1966, either such table or, at the option

of the company, the Inter-Company Double Indemnity

Mortality Table; and for policies issued prior to January

1, 1961, the Inter-Company Double Indemnity

Mortality Table. Either table shall be combined with a

mortality table permitted for calculating the reserves for

life insurance policies;

g. For group life insurance, life insurance issued on the

substandard basis and other special benefits - such

tables as may be approved by the Commissioner."

Sec. 55. G.S. 58-58-50(e) reads as rewritten:

"(e) In no event shall a company's aggregate reserves for all life

insurance policies, excluding disability and accidental death benefits,

issued on or after the effective date of G.S. 58-58-55, this section, be

less than the aggregate reserves calculated in accordance with the

methods set forth in subsections (d), (d-1), (g) and (h) of this section

and the mortality table or tables and rate or rates of interest used in

calculating nonforfeiture benefits for such policies. In no event shall

the aggregate reserves for all policies, contracts, and benefits be less

than the aggregate reserves determined by the qualified actuary to be

necessary to render the opinion required by subsection (i) of this

section.
"

Sec. 56. G.S. 58-58-50(1) reads as rewritten:

"(f) Reserves for all policies and contracts issued prior to the

operative date of G.S. 58-58-55 before the efi'ective date of this section

may be calculated, at the option of the company, according to any
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standards which that produce greater aggregate reserves for ail such
those policies and contracts than the minimum reserves required by
the laws in effect immediately prior to such before that date.

Reserves for any category of policies, contracts or benefits as

established by the Commissioner, issued on or after the operative date
of G . S . 58 -58 -55, the effective date of this section may be calculated,

at the option of the company, according to any standards which that

produce greater aggregate reserves for such category than th'ose

calculated according to the minimum standard herein provided, but the
rate or rates of interest used for policies and contracts, other than
annuity and pure endowment contracts, shall not be higher than the
corresponding rate or rates of interest used in calculating any
nonforfeiture benefits provided for therein.

Any such company which at any time shall have adopted that adopts
any standard of valuation producing greater aggregate reserves than
those calculated according to the minimum standard herein provided
may, with the approval of the Commissioner, adopt any lower standard
of valuation, but not lower than the minimum herein provided.
Provided, however, that for the purposes of this section, the holding of
additional reserves previously determined by a qualified actuary to be
necessary to render the opinion required by subsection (c) of this

section shall not be deemed to be the adoption of a higher standard of
valuation.

"

Sec. 57. G.S. 58-58-55(b) reads as rewritten:

"(b) In the case of policies issued on or after the operative date of
this section, as defined in subsection (h), no policy of life insurance,
except as stated in subsection (g), shall be delivered or issued for

delivery in this State unless it shall contain in substance the following
provisions, or corresponding provisions which in the opinion of the

Commissioner are at least as favorable to the defaulting or
surrendering policyholder as are the minimum requirements
hereinafter specified and are essentially in compliance with subsection
(fl) of this section:

(1) That, in the event of default in any premium payment after

premiums have been paid for at least one full year in the

case of ordinary insurance or three full years in the case of
industrial insurance, the company will grant, upon proper
request not later than 60 days after the due date of the

premium in default, a paid-up nonforfeiture benefit on a
plan stipulated in the policy, effective as of such due date, of
such amount as may be hereinafter specified. In lieu of such
stipulated paid-up nonforfeiture benefit, the company may
substitute, upon proper request not later than 60 days after

the due date of the premium in default, an actuarially
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equivalent alternative paid-up nonforfeiture benefit which

provides a greater amount or longer period of death benefits

or, if applicable, a greater amount or earlier payment of

endowment benefits.

(2) That, upon surrender of the policy within 60 days after the

due date of any premium payment in default after premiums

have been paid for at least three full years in the case of

ordinary insurance or five full years in the case of industrial

insurance, the company will pay, in lieu of any paid-up

nonforfeiture benefit, a cash surrender value of such amount

as may be hereinafter specified.

(3) That a specified paid-up nonforfeiture benefit shall become

effective as specified in the policy unless the person entitled

to make such election elects another available option not

later than 60 days after the due date of the premium in

default. Nothing herein shall prevent the use of an automatic

premium loan provision.

(4) That, if the policy shall have become paid up by completion

of all premium payments or if it is continued under any

paid-up nonforfeiture benefit which became effective on or

after the third policy anniversary in the case of ordinary

insurance or the fifth policy anniversary in the case of

industrial insurance, the company will pay, upon surrender

of the policy within 30 days after any policy anniversary, a

cash surrender value of such amount as may be hereinafter

specified.

(5) In the case of policies which cause on a basis guaranteed in

the policy unscheduled changes in benefits or premiums, or

which provide an option for changes in benefits or premiums

other than a change to a new policy, a statement of the

mortality table, interest rate, and method used in calculating

cash surrender values and the paid-up nonforfeiture benefits

available under the policy. In the case of all other policies, a

statement of the mortality table and interest rate used in

calculating the cash surrender values and the paid-up

nonforfeiture benefits available under the policy, together

with a table showing the cash surrender value, if any, and

paid-up nonforfeiture benefit, if any available under the

policy on each policy anniversary either during the first 20

policy years or during the term of the policy, whichever is

shorter, such values and benefits to be calculated upon the

assumption that there are no dividends or paid-up additions

credited to the policy and that there is no indebtedness to the

company on the policy.
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(6) A brief and general statement of the method to be u sed in

calculating—the—cash

—

surrender—value—and—the

—

paid -up
nonforfeiture benefit available under the policy on any policy

anniversary with an explanation of the manner in which the

cash surrender values and the paid -up nonforfeiture benefits

are altered by the existence of any paid -up addition s credited

to the policy or any indebtedness to the company on the

policy . A statement that the cash surrender values and the

paid-up nonforfeiture benefits available under the policy are

not less than the minimum values and benefits required by
or pursuant to the insurance law of the state in which the

policy is delivered; an explanation of the manner in which
the cash surrender values and the paid-up nonforfeiture

benefits are altered by the existence of any paid-up additions

credited to the policy or any indebtedness to the company on
the policy; if a detailed statement of the method of

computation of the values and benefits shown in the policy is

not stated therein, a statement that such method of

;
computation has been filed with the Commissioner in which
the policy is delivered: and a statement of the method to be

used in calculating the cash surrender value and paid-up

nonforfeiture benefit available under the policy on any policy

anniversary beyond the last anniversary for which such

values and benefits are consecutively shown in the policy.

Any of the foregoing provisions or portions thereof not applicable

by reason of the plan of insurance may, to the extent inapplicable, be

omitted from the policy.

The company shall reserve the right to defer the payment of any
cash surrender value for a period of six months after demand therefor

with surrender of the policy."

Sec. 58. G.S. 58-58-55(el) reads as rewritten:

"(el) In the case of any plan of life insurance which provides for

future premium determination, the amounts of which are to be

determined by the insurance company based on then estimates of

future experience, or in the case of any plan of life insurance which is

of such a nature that minimum values cannot be determined by the

methods described in subsections (b), (c), (d). or (e) herein, then:

(1) The Commissioner must be satisfied that the benefits

provided under the plan are substantially as favorable to

policyholders and insureds as the minimum benefits

otherwise required by subsections (b), (c), (d), or (e)

herein;

1736



Session Laws - 1993 CHAPTER 452

(2) The Commissioner must be satisfied tiiat the benefits and the

pattern of premiums of that plan are not such as to mislead

prospective policyholders or insureds;

(3) The cash surrender values and paid-up nonforfeiture benefits

provided by such plan must not be less than the minimum
values and benefits required for the plan computed by a

method consistent with the principles of this Standard

Nonforfeiture Law, as determined by regulations

promulgated by the Commissioner. Commissioner;

(4) Notwithstanding any other provision in the laws of this State,

any policy, contract, or certificate providing life insurance

under any such plan must be affirmatively approved by the

Commissioner before it can be marketed, issued, delivered,

or used in this State."

Sec. 59. G.S. 58-58-55 is amended by adding a new subsection

to read:
"
(i) For any single premium whole life or endowment insurance

policy subject to subdivisions (e)(2) and (e)(3) of this section, a rate of

interest not exceeding six and one-half percent (6 1/2%) per annum
may be used.

"

Sec. 60. G.S. 58-62-16 reads as rewritten:

"§58-62-16. Definitions.

As used in this Article:

(1) 'Account' means any of the two accounts created under

G.S. 58-62-26.

(2) 'Association' means the North Carolina Life and Health

Insurance Guaranty Association created under G.S. 58-62-

26.

(3) 'Board' means the board of directors of the Association

established under G.S. 58-62-31.

(4) 'Contractual obligation' means any obligation under a

policy or certificate under a group policy, or part thereof,

for which coverage is provided under G.S. 58-62-21.

(5) 'Covered policy' means any policy within the scope of this

Article under G.S. 58-62-21.

(6) 'Delinquent insurer' means an impaired insurer or an

insolvent insurer; and 'delinquency' means an insurer

impairment or insolvency.

(7) 'Health insurance' includes accident and health insurance,

accident insurance, and disability insurance.

(8) 'Impaired insurer' means a member insurer that, after the

effective date of this Article, is not an insolvent insurer,

and (i) is deemed by the Commissioner to be potentially

unable to fulfill its contractual obligations or (ii) is placed
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under an order of rehabilitation or conservation by a court

of competent jurisdiction.

(9) 'Insolvent insurer' means a member insurer that, after the

effective date of this Article, is placed under an order of

liquidation with a finding of insolvency by a court of

competent jurisdiction.

(10) 'Insurance regulator' means the official or agency of

another state that is responsible for the regulation of a

foreign insurer.

(11) 'Member insurer' means any insurer licensed or that holds

a license to transact in this State any kind of insurance for

which coverage is provided under G.S. 58-62-21; and
includes any insurer whose license in this State may have
been suspended, revoked, not renewed or voluntarily

withdrawn, but does not include an entity governed by
Articles 65 through 67 of this Chapter; fraternal order or

fraternal benefit society; mandatory State pooling plan;

mutual assessment company or any entity that operates on
an assessment basis; insurance exchange; or any entity

similar to any of the foregoing.

(12) 'Moody's Corporate Bond Yield Average' means the

Monthly Average Corporates as published by Moody's
Investors Service, Inc., or any successor thereto.

(13) 'Person' includes an individual, corporation, company,
partnership, association, or aggregation of individuals.

(14) 'Plan' means the plan of operation established under G.S.
58-62-46.

(15) 'Policy' includes a contract of insurance and an annuity

contract.

(16) 'Premiums' means amounts received in any calendar year

on covered policies less premiums, considerations, and
deposits returned thereon, and less dividends and
experience credits thereon. 'Premiums' does not include

any amounts received for any policies or for the parts of

any policies for which coverage is not provided under G.S.
58-62-2 1(b); except that assessable premium shall not be
reduced on account of G.S. 58-62-2 1(c)(3) relating to

interest limitations and G.S. 58-62-2 1(d)(2) relating to

limitations with respect to any one individual, any one
participant, and any one contract holder.

(17) 'Resident' means any person who resides in this State when
a member insurer is determined to be a delinquent insurer

and to whom a contractual obligation is owed. A person
may be a resident of only one state, which in the case of a
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person other than a natural person shall be its principal

place of business. 'Resident' also means a U.S. citizen

residing outside of the United States who owns a covered

policy that was purchased from a member insurer while

that person resided in this State.

(18) 'Unallocated annuity contract' means any annuity contract

or group annuity certificate that is not issued to and owned

by an individual, except to the extent of any annuity

benefits guaranteed to an individual by an insurer under

the contract or certificate."

Sec. 61. G.S. 58-62-21(d) reads as rewritten:

"(d) The benefits for which the Association is liable do not, in any

event, exceed the lesser of:

(1) The contractual obligations for which the insurer is liable or

would have been liable if it were not a delinquent insurer;

or

(2) With respect to any one individual, regardless of the number

of policies, three hundred thousand dollars ($300,000) for

all benefits, including cash values, values; or

(3) With respect to each individual participating in a

governmental retirement plan established under section 401,

403(b), or 457 of the Internal Revenue Code covered by an

unallocated annuity contract, or the beneficiaries of each

individual if deceased, in the aggregate, three hundred

thousand dollars ($300.000) in present value annuity

benefits, including net cash surrender and net cash

withdrawal values; or

(4) With respect to any one contract holder covered by any

unallocated annuity contract not included in subdivision (3)

of this subsection, five million dollars ($5,000,000) in

benefits, regardless of the number of such contracts held by

that contract holder.
"

Sec. 61.1. G.S. 58-62-41 (a) reads as rewritten:

"(a) To provide the funds necessary to carry out the powers and

duties of the Association, the Board shall assess the member insurers,

separately for each account, at such time and for such amounts as the

Board finds necessary. Assessments are due not less than 30 days

after prior written notice to the member insurers and shall accrue

interest at eight percent (8%) per annum on and the rate of one

percent (1%) per month, or any part thereof, after the due date."

Sec. 62. G.S. 58-62-41(1) reads as rewritten:

"(1) The Association shall issue to each insurer paying an

assessment under this Article, other than a Class A assessment, a

certificate of contribution, in a form prescribed by the Commissioner,
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for the amount of the assessment so paid. All outstanding certificates

shall be of equal dignity and priority without reference to amounts or

dates of issue. A certificate of contribution may be shown by the

in surer in its financial statement as an asset in the form and for the

amount, if any, and period of time as the Commissioner approves .

"

Sec. 63. G.S. 58-64-20(a) reads as rewritten:

"(a) At the time of, or prior to, the execution of a contract to

provide continuing care, or at the time of, or prior to, the transfer of

any money or other property to a provider by or on behalf of a

prospective resident, whichever occurs first, the provider shall deliver

a current disclosure statement to the person with whom the contract is

to be entered into, the text of which shall contain at least:

(1) The name and business address of the provider and a

statement of whether the provider is a partnership,

corporation, or other type of legal entity.

(2) The names and business addresses of the officers,

directors, trustees, managing or general partners, any

person having a ten percent (10%) or greater equity or

beneficial interest in the provider, and any person who will

be managing the facility on a day-to-day basis, and a

description of these persons' interests in or occupations

with the provider.

(3) The following information on all persons named in

response to subdivision (2) of this section:

a. A description of the business experience of this person,

if any, in the operation or management of similar

facilities;

b. The name and address of any professional service firm,

association, trust, partnership, or corporation in which

this person has, or which has in this person, a ten

percent (10%) or greater interest and which it is

presently intended shall currently or in the future

provide goods, leases, or services to the facility, or to

residents of the facility, of an aggregate value of five

hundred dollars ($500.00) or more within any year,

including a description of the goods, leases, or services

and the probable or anticipated cost thereof to the

facility, provider, or residents or a statement that this

cost cannot presently be estimated; and

c. A description of any matter in which the person (i) has

been convicted of a felony or pleaded nolo contendere to

a felony charge, or been held liable or enjoined in a

civil action by final judgment, if the felony or civil

action involved fraud, embezzlement, fraudulent
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conversion, or misappropriation of property; or (ii) is

subject to a currently effective injunctive or restrictive

court order, or witiiin the past five years, had any State

or federal license or permit suspended or revoked as a

result of an action brought by a governmental agency or

department, if the order or action arose out of or

related to business activity of health care, including

actions affecting a license to operate a foster care

facility, nursing home, retirement home, home for

aged, or facility subject to this Article or a similar law

in another state.

(4) A statement as to whether the provider is, or is not

affiliated with, a religious, charitable, or other nonprofit

organization, the extent of the affiliation, if any, the extent

to which the affiliate organization will be responsible for

the financial and contract obligations of the provider, and

the provision of the Federal Internal Revenue Code, if any,

under which the provider or affiliate is exempt from the

payment of income tax.

(5) The location and description of the physical property or

properties of the facility, existing or proposed, and to the

extent proposed, the estimated completion date or dates,

whether construction has begun, and the contingencies

subject to which construction may be deferred.

(6) The services provided or proposed to be provided pursuant

to contracts for continuing care at the facility, including the

extent to which medical care is furnished, and a clear

statement of which services are included for specified basic

fees for continuing care and which services are made
available at or by the facility at extra charge.

(7) A description of all fees required of residents, including the

entrance fee and periodic charges, if any. The description

shall include:

a. A statement of the fees that will be charged if the

resident marries while at the facility, and a statement of

the terms concerning the entry of a spouse to the

facility and the consequences if the spouse does not

meet the requirements for entry;

b. The circumstances under which the resident will be

permitted to remain in the facility in the event of

possible financial difficulties of the resident;

c. The terms and conditions under which a contract for

continuing care at the facility may be canceled by the

provider or by the resident, and the conditions, if any,
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under which all or any portion of the entrance fee or

any other fee will be refunded in the event of

cancellation of the contract by the provider or by the

resident or in the event of the death of the resident

prior to or following occupancy of a living unit;

d. The conditions under which a living unit occupied by a

resident may be made available by the facility to a

different or new resident other than on the death of the

prior resident; and

e. The manner by which the provider may adjust periodic

charges or other recurring fees and the limitations on
these adjustments, if any; and, if the facility is already

in operation, or if the provider or manager operates one
or more similar continuing care locations within this

State, tables shall be included showing the frequency

and average dollar amount of each increase in periodic

charges, or other recurring fees at each facility or

location for the previous five years, or such shorter

period as the facility or location may have been

operated by the provider or manager.

(8) The health and financial condition required for an

individual to be accepted as a resident and to continue as a

resident once accepted, including the effect of any change
in the health or financial condition of a person between the

date of entering into a contract for continuing care and the

date of initial occupancy of a living unit by that person.

(9) The provisions that have been made or will be made, -if

any^ including, but nut limited to, the requirements of G.S.
58-64-33 and G.S. 58-64-35, to provide reserve funding or

security to enable the provider to perform its obligations

fully under contracts to provide continuing care at the

facility, including the establishment of escrow accounts,

trusts, or reserve funds, together with the manner in which

these funds will be invested, and the names and experience

of any individuals in the direct employment of the provider

who will make the investment decisions.

(10) Financial statements of the provider certified to by an

independent public accountant as of the end of the most

recent fiscal year or such shorter period of time as the

provider shall have been in existence. If the provider's

fiscal year ended more than 120 days prior to the date the

disclosure statement is recorded, interim financial

statements as of a date not more than 90 days prior to the

date of recording the statement shall also be included, but
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need not be certified to by an independent certified public

accountant.

(11) In the event the facility has had an actuarial report

prepared within the prior two years, the summary of a

report of an actuary that estimates the capacity of the

provider to meet its contractual obligations to the residents.

(12) Forecast financial statements for the facility of the next five

years, including a balance sheet, a statement of operations,

a statement of cash flows, and a statement detailing all

significant assumptions, compiled by an independent

certified public accountant. Reporting routine, categories,

and structure may be further defined by regulations or

forms adopted by the Commissioner.

(13) The estimated number of residents of the facility to be

provided services by the provider pursuant to the contract

for continuing care.

(14) Proposed or development stage facilities shall additionally

provide:

a. The summary of the report of an actuary estimating the

capacity of the provider to meet its contractual

obligation to the residents;

b. Narrative disclosure detailing all significant assumptions

used in the preparation of the forecast financial

statements, including:

1. Details of any long-term financing for the purchase

or construction of the facility including interest rate,

repayment terms, loan covenants, and assets

pledged;

2. Details of any other funding sources that the

provider anticipates using to fund any start-up losses

or to provide reserve funds to assure full

performance of the obligations of the provider under

contracts for the provision of continuing care;

3. The total life occupancy fees to be received from or

on behalf of, residents at, or prior to,

commencement of operations along with anticipated

accounting methods used in the recognition of

revenues from and expected refunds of life

occupancy fees;

4. A description of any equity capital to be received by

the facility;

5. The cost of the acquisition of the facility or, if the

facility is to be constructed, the estimated cost of the
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acquisition of tiie land and construction cost of the

facility;

6. Related costs, such as financing any development
costs that the provider expects to incur or become
obligated for prior to the commencement of

operations;

7. The marketing and resident acquisition costs to be
incurred prior to commencement of operations; and

8. A description of the assumptions used for

calculating the estimated occupancy rate of the

facility and the effect on the income of the facility of

government subsidies for health care services.

(15) Any other material information concerning the facility or

the provider which, if omitted, would lead a reasonable

person not to enter into this contract."

Sec. 64. G.S. 58-64-33(a) reads as rewritten:

"(a) All continuing care facilities shall maintain after opening:

operating reserves equal to fifty percent (50%) of the total operating

costs projected for the 12-month period following the period covered

by the most recent annual statement filed with the Department. The
forecast statements as required by G.S. 58-64-20(a)(12) shall serve as

the basis for computing the operating reserve. In addition to total

operating expenses, total operating costs will include debt service,

consisting of principal and interest payments along with taxes and
insurance on any mortgage loan or other long-term financing, but will

exclude depreciation, amortized expenses, and extraordinary items as

approved by the Commissioner. If the debt service portion is

accounted for by way of another reserve account, the debt service

portion may be excluded. Facilities that maintain an occupancy level

in excess of ninety percent (90%) shall only be required to maintain

twenty-five percent (25%) operating reserve upon approval of the

Commissioner, unless otherwise instructed by the Commissioner. The
operating reserves may be funded by liquid, marketable investments ,

including—invested cash,—bonds

>

—stocks,—commercial—paper,—tLrS,

Treasury obligations, other equivalents^ or under G.S. 58 -7 - 85(a)(l)

through (6), or by an unconditional, irrevocable letter of credit of a

qualit}f—satisfactory—to—the

—

Commissioner cash, invested cash,

commercial paper, or by investment grade securities, including bonds,

stocks, U.S. Treasury obligations, or obligations of U.S. government
agencies

"

58-

30, , ,

23-25, and 58-34-20 are repealed.
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Sec. 66. If any provision of this act is held to be invalid by any

court of competent jurisdiction, the court's holding as to that provision

shall not affect the validity or operation of other provisions of this act;

and to that end the provisions of this act are severable.

Sec. 67. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

23rd day of July, 1993.

H.B. 649 CHAPTER 453

AN ACT TO AUTHORIZE THE CITY OF THOMASVILLE TO
LEVY A ROOM OCCUPANCY AND TOURISM
DEVELOPMENT TAX AND TO SET THE MAXIMUM
COMBINED CITY AND COUNTY ROOM OCCUPANCY TAX
RATE FOR DAVIDSON COUNTY AND THE CITIES AND
TOWNS LOCATED IN DAVIDSON COUNTY.

The General Assembly of North Carolina enacts:

Section 1. Occupancy Tax.

(a) Authorization and Scope.

The Thomasville City Council may by resolution, after not less

than 10-days' public notice and after a public hearing held pursuant

thereto, levy a room occupancy tax of at least three percent (3%) and

not more than six percent (6%) of the gross receipts derived from the

rental of any room, lodging, or similar accommodation furnished by a

hotel, motel, inn, or similar place within the city that is subject to

sales tax imposed by the State under G.S. 105- 164.4(a)(3). This tax

is in addition to any State or local sales tax. This tax does not apply

to accommodations furnished by nonprofit charitable, educational, or

religious organizations. If Davidson County is authorized to levy a

room occupancy tax, the combined room occupancy tax rates for

Davidson County and any city or town located in that county may not

exceed six percent (6%).
(b) Collection.

Every operator of a business subject to the tax levied under this

section shall, on and after the effective date of the tax, collect the tax.

This tax shall be collected as part of the charge for furnishing a

taxable accommodation. The tax shall be stated and charged

separately from the sales records, and shall be paid by the purchaser

to the operator of the business as trustee for and on account of the

city. The tax shall be added to the sales price and shall be passed on
to the purchaser instead of being borne by the operator of the

business. The city shall design, print, and furnish to all appropriate
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businesses and persons in the city the necessary forms for filing

returns and instructions to ensure the full collection of the tax.

(c) AdminiStration.

The city shall administer a tax levied under this section. A tax

levied under this section is due and payable to the city finance officer

in monthly installments on or before the 15th day of the month
following the month in which the tax accrues. Every person, firm,

corporation, or association liable for the tax shall, on or before the

15th day of each month, prepare and render a return on a form
prescribed by the city. The return shall state the total gross receipts

derived in the preceding month from rentals upon which the tax is

levied.

A return filed with the city finance officer under this section is

not a public record as defined by G.S. 132-1 and may not be disclosed

except as required by law.

(d) Penalties.

A person, firm, corporation, or association who fails or refuses

to file the return required by this section is subject to the civil and
criminal penalties set by G.S. 105-236 for failure to pay or file a

return for State sales and use taxes. The Thomasville City Council
has the same authority to waive the penalties for a room occupancy tax

that the Secretary of Revenue has to waive the penalties for State sales

and use taxes.

(e) Use of Tax Revenue.

If the Thomasville room occupancy tax rate does not exceed three

percent (3%), then at least two-thirds of the tax proceeds shall be used

only to promote travel and tourism in the city and any remaining
proceeds shall be used only for tourism-related expenditures. If the

Thomasville room occupancy tax rate exceeds three percent (3%),
then the proceeds of the equivalent of a three percent (3%) tax shall

be used in accordance with the restrictions that apply to a tax that does

not exceed three percent (3%) and the excess proceeds shall be used

only to construct or maintain a visitors' center.

The term "promote travel and tourism" means to advertise or

market an area or activity, publish and distribute pamphlets and other

materials, conduct market research, or engage in similar promotional

activities that attract tourists or business travelers to the city; the term
includes administrative expenses of the Thomasville Tourism
Commission incurred in engaging in the listed activities. The term
"tourism-related expenditures" means expenditures that are designed

to increase the use of lodging facilities in the city or attract tourists or

business travelers to the city and the amount retained by the city for

its costs in administering and collecting the tax; it includes
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expenditures for the construction or maintenance of a visitors' center

but does not include other capital expenditures.

(f) Thomasville Tourism Commission.

The Thomasville City Council shall, by resolution, establish the

Thomasville Tourism Commission and appoint members to the

Commission. A resolution establishing the Commission shall state the

number and qualifications of the members of the Commission, their

terms of office, and their duties.

(g) Distribution to Tourism Commission.

The City of Thomasville shall, on a quarterly basis, remit the net

proceeds of the occupancy tax to the Thomasville Tourism

Commission. As used in this subsection, "net proceeds" means gross

proceeds less five percent (5%) of the gross proceeds or the cost to the

city of administering and collecting the tax. whichever is greater. The
Thomasville Tourism Commission shall spend revenue remitted to it

under this section in accordance with the restrictions set in subsection

(e) of this section. The Thomasville Tourism Commission shall report

at the close of the fiscal year to the City Council on its receipts and

expenditures for the preceding year in such detail as the council may
require.

(h) Effective Date of Levy.

A tax levied under this section shall become effective on the date

specified in the resolution levying the tax. That date must be the first

day of a calendar month, however, and may not be earlier than the

first day of the second month after the date the resolution is adopted.

(i) Repeal.

A tax levied under this section may be repealed by a resolution

adopted by the Thomasville City Council. Repeal of a tax levied under

this section shall become effective on the first day of a month and may
not become effective until the end of the fiscal year in which the

repeal resolution was adopted. Repeal of a tax levied under this

section does not affect a liability for a tax that was attached before the

effective date of the repeal, nor does it affect a right to a refund of a

tax that accrued before the effective date of the repeal.

Sec. 2. This act is effective upon ratification.

In the General Assembly read three times and ratified this the

23rd day of July, 1993.

H.B. 859 CHAPTER 454

AN ACT TO AUTHORIZE GRANVILLE COUNTY TO LEVY A
ROOM OCCUPANCY AND TOURISM DEVELOPMENT TAX
AND TO SET THE MAXIMUM COMBINED CITY AND
COUNTY ROOM OCCUPANCY TAX RATE FOR GRANVILLE

1747



CHAPTER 454 Session Laws - 1993

COUNTY AND THE CITIES AND TOWNS LOCATED IN
GRANVILLE COUNTY. >

The General Assembly of North Carolina enacts:

Section 1. Occupancy tax.

(a) Authorization ai^d Scope.

The Granville County Board of Commissioners may by
resolution, after not less than 10 days' public notice and after a public

hearing held pursuant thereto, levy a room occupancy tax of five

percent (5%) of the gross receipts derived from the rental of any

room, lodging, or accommodation furnished by a hotel, motel, inn,

tourist camp, or similar place within the county that is subject to sales

tax imposed by the State under G.S. 105-164. 4(a)(3). This tax is in

addition to any State or local sales tax. This tax does not apply to

accommodations furnished by nonprofit charitable, educational, or

religious organizations. The combined occupancy tax rates for

Granville County and any city or town that is located in Granville

County and is authorized to levy a room occupancy tax may not exceed

six percent (6%).
(b) Collection.

Every operator of a business subject to the tax levied under this

section shall, on and after the effective date of the levy of the tax,

collect the tax. This tax shall be collected as part of the charge for

furnishing a taxable accommodation. The tax shall be stated and

charged separately from the sales records, and shall be paid by the

purchaser to the operator of the business as trustee for and on account

of the county. The tax shall be added to the sales price and shall be

passed on to the purchaser instead of being borne by the operator of

the business. The county shall design, print, and furnish to all

appropriate businesses and persons in the county the necessary forms

for filing returns and instructions to ensure the full collection of the

tax,

(c) Administration.

The county shall administer a tax levied under this section. A tax

levied under this section is due and payable to the county finance

officer in monthly installments on or before the 15th day of the month
following the month in which the tax accrues. Every person, firm,

corporation, or association liable for the tax shall, on or before the

15th day of each month, prepare and render a return on a form

prescribed by the county. The return shall state the total gross

receipts derived in the preceding month from rentals upon which the

tax is levied.
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A return filed with the county finance officer under this section is

not a public record as defined by G.S. 132-1 and may not be disclosed

except as required by law.

(d) Penalties.

A person, firm, corporation, or association who fails or refuses

to file the return required by this section is subject to the civil and

criminal penalties set by G.S. 105-236 for failure to pay or file a

return for State sales and use taxes. The board of commissioners has

the same authority to waive the penalties for a room occupancy tax that

the Secretary of Revenue has to waive the penalties for State sales and

use taxes.

(e) Use of Tax Revenue.

Granville County shall use at least two-thirds of the proceeds of

the tax revenue to promote travel and tourism and shall use the

remaining tax proceeds for tourism-related expenditures. The term

"promote travel and tourism" means to advertise or market an area or

activity, publish and distribute pamphlets and other materials, conduct

market research, or engage in similar promotional activities that attract

tourists or business travelers to the county; the term includes

administrative expenses incurred in engaging in the listed activities.

The term "tourism-related expenditures" means expenditures that are

designed to increase the use of lodging facilities in the county or to

attract tourists or business travelers to the county and expenditures by

the county to administer and collect the tax; it includes expenditures

for the construction or maintenance of a convention or meeting facility

to be used primarily by individuals who are not residents of the county

and for the construction or maintenance of a coliseum or a visitors'

center, but does not include other capital expenditures.

(0 Effective Dale of Levy.

A tax levied under this section shall become effective on the date

specified in the resolution lev7ing the tax. That date must be the first

day of a calendar month, however, and may not be earlier than the

first day of the second month after the date the resolution is adopted.

(g) Repeal.

A tax levied under this section may be repealed by a resolution

adopted by the Granville County Board of Commissioners. Repeal of

a tax levied under this section shall become effective on the first day of

a month and may not become effective until the end of the fiscal year

in which the repeal resolution was adopted. Repeal of a tax levied

under this section does not affect a liability for a tax that was attached

before the effective date of the repeal, nor does it affect a right to a

refund of a tax that accrued before the effective date of the repeal.

Sec. 2. This act is effective upon ratification.
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In the General Assembly read three times and ratified this the

23rdday of July, 1993. i, ,;

,

..
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.

-

H.B. 862 CHAPTER 455 f

AN ACT TO REQUIRE THE REGISTRATION OF OUT-OF-STATE
PHARMACIES THAT REGULARLY DISTRIBUTE
PRESCRIPTION MEDICINES TO CITIZENS OF THE STATE
THROUGH THE MAIL OR OTHER COMMON CARRIERS.

The General Assembly of North Carolina enacts:

Section 1. Article 4A of Chapter 90 of the General Statutes is

amended by adding a new section to read:

" § 90-85. 21A. Applicability to out-of-state operations.

(a) Any pharmacy operating outside the State which ships, mails, or

delivers in any manner a dispensed legend drug into this State shall

annually register with the Board on a form provided by the Board.

(b) Any pharmacy subject to this section shall at all times maintain

a valid unexpired license, permit, or registration necessary to conduct

such pharmacy in compliance with the laws of the state in which such

pharmacy is located. No pharmacy operating outside the State may
ship, mail, or deliver in any manner a dispensed legend drug into this

State unless such drug is lawfully dispensed by a licensed pharmacist

in the state where the pharmacy is located.

(c) The Board shall be entitled to charge and collect not more than

two hundred fifty dollars ($250.00) for original registration of a

pharmacy under this section, and for renewal thereof, not more than

one hundred twenty-five dollars ($125.00).

(d) The Board may deny a nonresident pharmacy registration upon

a determination that the pharmacy has a record of being formally

disciplined in its home state for violations that relate to the

compounding or dispensing of legend drugs and presents a threat to

the public health and safety.

(e) The Board may adopt rules to protect the public health and

safety that are needed to implement this section. A pharmacy required

to register under this section shall comply with these rules.

(f) The Board may deny, revoke, or suspend a nonresident

pharmacy registration for failure to comply with any requirement of

this section.
"

Sec. 2. This act becomes effective October 1, 1993.

In the General Assembly read three times and ratified this the

23rd day of July, 1993.
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